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COURT  OF  COMMON  PLEAS- 


fU^mibaua  Ctrm. 


IK  THE  FOURTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


GwTNNB  V.  Davy  and  Another.  ulf  t^ 

J.  HIS  was  an  action  of  assompeit,  which  came  before  the  P?  piuntiff 
Comt  for  aigoment  upon  a  demurrer  to  the  plaintiff's  de-  sumpnt,  and 
damdcm.  The  declaration  stated,  that  heretofore,  and  before  redted  a  deed 
the  conmiencement  of  this  suit,  and  before  the  making  of  the  ^^J^  bad  been 
agreement  hereinafter  mentioned,  to  wit,  on  the  18th  day  ?^^  ™^' 
of  Apii],  in  the  year  of  our  Lord,  1838,  by  a  certain  inden-  forauaice  of 
tore  then  made,  between  the  said  defendants,  (therein  de-  uited  oper^ 
scribed  as  wholesale  and  manu&cturing  chemists  and  drug-  ^^^^^^ 
fpsiB,  and  co-partners,  tniding  under  the  firm  of  Davy,  Mac-  ^^^f^ 
Murdo  and  Ca)  of  the  first  part,  and  the  said  plaintiff  and  which ' 
(therein  described  as  a  chemist)  of  the  second  part ;  and  tmiiiied  by* 

the  defendantf , 

upon  notice 

gnen  in  caie  of  the  BOii-lhlihnent  of  the  confaract  by  that  time,  and  aflegped  a  lubsequent  |>arol 

between  the  parties  extending  the  time  for  completing  the  contract  to  the  2 1  tt  of 

1838»  but  it  contained  no  statement  of  the  determination  of  the  deed  :    H§ldy  upon 

;  that  the  action  was  wrongly  conceived  in  assumpsit  upon  the  parol  agreement,  and 

iffinal  deed. 


thai  oofeaant  sboold  have  been  brovgnt  npon  the  original 
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1840. 


OWYNNE 

V. 

Davy 
and  Another. 


which  said  indenture  being  in  the  possession  of  the  said 
defendants,  the  said  plaintiff  cannot  produce  it  now  to  the 
said  Court  here ;  after  reciting,  amongst  other  things,  in 
manner  following,  that  whereas  the  said  defendants  had 
carried  on,  and  were  then  carrying  on,  the  business  of 
manufacturing  chemists,  at  their  factory  in  Great  Geoige 
Street,  Bermondsey,  and  had  for  some  time  past  been  en- 
gaged in  various  experiments  in  the  manu&cture  of  sulphate 
of  quinine,  and  other  valuable  chemical  articles,  which  ex- 
periments had  been  made  and  conducted  for  them  by  the 
said  plaintiff,  who  had  also  for  some  time  then  past  had  the 
general  conduct,  management,  and  superintendence  of  their 
said  fiictory,  and  of  the  manufacturing  processes  there  car- 
ried on,  at  a  fixed  salary ;  and  that  it  was  then  believed 
that  the  said  experiments  in  the  manu&cture  of  sulphate  of 
quinine  were  nearly  completed,  and  that  such  manu&cture 
would  afford  considerable  profit  as  the  result  of  the  im- 
provements introduced  into  the  same  by  the  said  plaintiff; 
and  that  it  had  theretofore  been  agreed  between  the  said 
parties  to  the  said  indenture,  to  wit,  the  said  plaintiff  and 
the  said  defendants,  that  the  said  plaintiff  should  proceed 
to  complete,  at  the  said  &ctory,  his  said  experiments  in  the 
manu&cture  of  quinine,  and  should  have  the  general  super- 
intendence of  the  chemical,  drug,  and  Galenical  manufac- 
tory of  the  said  defendants ;  and  that  he  should  well  and 
sufficiently  manage  the  same  for  the  periods,  and  upon  the 
terms  following :  that  is  to  say,  until  the  30th  day  of  June 
then  next,  at  a  weekly  selsry  of  6L  per  week,  and  from  and 
after  the  said  30th  day  of  June,  then  for  the  term  of  seven 
yeaiB,  to  be  computed  fix>m  that  day,  (determinable  never- 
theless as  thereinafter  in  the  said  indenture  provided  for) 
at  the  like  weekly  salary,  with  such  additional  commission, 
proportioned  to  the  amount  of  the  net  profits  to  be  reaUsed 
to,  or  in  the  said  manu&ctory,  and  to  be  calculated  in  the 
manner  and  on  the  principles  thereinafter  in  the  said  in- 
denture in  that  behalf  particularly  specified.  It  was  wit- 
nessed,  that   in  pursuance  and  performance  of  the  said 
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agreement,  the  said  defendants  did  thereby,  for  themsehres        1840. 
and  each  of  them,  their  and  each  of  their  heirs,  execatOTB,       Gwynne 
and  admimstiatorB,  joindy  and  severally,  covenant  with  the  *'• 

said  [daiDtiff,  his  execotoni  and  administrators;   and  the    and  Another. 
said  plaintiff  did  thereby,  for  himseH^  his  heirs,  executors, 
and  administrators,  covenant  with  the  said  defendants,  their 
eaecotoTB,  admimstratonsf,  and  assigns,  among  other  things, 
in  manner  fidlowii^:  that  is  to  say.  That  the  said  plaintiff 
should  have  the  management  and  conduct  and  superinten- 
dence of  the  said  chemical,  drag,  and  Galenical  manu&ctory, 
fipom  the  day  of  the  date  of  the  said  indenture,  until  the  ex- 
piration of  seven  years,  to  be  computed  from  the  SOth  day 
of  June  then  next  ensuing;   and  that  the  said  plaintiff 
shoold  not,  during  the  ocmtinuance  of  the  said  contract, 
directly  or  indirecdy,  personalfy  or  by  his  advice,  be  engaged 
or  assist  in  any  similar  manafiict0ry,  without  the  consent 
in  writing  of  the  said  defendants ;  that  the  said  plaintiff 
should  be  allowed  and  have  all  such  fiicilities,  materials, 
waysy  and  means  whatsoever,  for  carrying  on  and  prosecuting 
the  said  experiments,  in  the  manufiMsture  of  sulphate  of 
quinine  at  the  said  fiictory,  as  he  had  theretofore  had  and 
used ;  and  that  he  should,  to  the  best  and  utmost  of  his 
flkill  and  abili^,  and  without  delay,  proceed  widi  and  con« 
tinue  the  said  experiments,  and  complete  and  perfect  the 
same;  that  the  said  plaintiff  should  receive  and  be  paid 
weekly  the  sum  of  6L,  for  every  week  during  the  con- 
tinuance of  the  said  contract,  by  way  of  fixed  salary  for  his 
sei¥icefl  therein,  to  be  paid  to  him  without  any  abatement 
or  dedocticm  for  or  upon  any  canse  or  pretence  whatsoever ; 
and  the  first  payment  thereof  to  be  made  on  Saturday,  the 
21st  day  of  April  then  instant,  it  being  thereby  acknowledged 
Aat  all  previous  sums  whatsoever  due  to  the  said  plaintiff, 
far  or  on  account  of  such  salary  or  remuneration  for  his 
serrioes  in  or  about  the  said  manu&ctory,  had  been  duly 
paid  and  satisfied ;  that  fiK>m  and  after  the  said  30th  day  of 
June,  1888,  the  said  jdaintiff  should  be  entided  to,  and 
should  receive  and  be  paid,  in  addition  to  the  said  weekly 
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1840.        salary  or  stun  of  6/. ;  and  as  and  by  Way  of  further  salary  or 
OwYNNB      pi^niium  for  his  skill  in  conducting  the  said  business  of  the 
9.         gaid  manu&ctory,  an  annual  commission  or  sum,  which 
and  Another,  should  be  equal  to  33^  6«.  8dL  per  cent,  upon  the  net  sur- 
plus profits  aboye  the  sum  of  1000/L  which  should  be  realised 
in  any  year  of  the  said  term  of  seven  years,  such  surplus 
profits  to  be  ascertained  and  estimated  as  thereinafl;^r  in 
the  said  indenture  is  particularly  mentioned ;  an<l  the  first 
payment  of  the  said  annual  commisrion  or  sum  to  be  due, 
for  or  in  respect  of  the  year  ending  on  the  30th  day  of  June, 
1839,  and  such  annual  payment  thereof  to  be  made  without 
any  abatement  or  deduction  whatsoever,  (except  as  therein- 
after provided  for)  within  fourteen  days  after  the  accounts 
for  the  year  should  have  been  made  up  and  signed,  as  there- 
inafter in  that  behalf  in  the  said  indenture  mentioned,  &c. 
&c ;  that  if  the  process  fc^  making  sulphate  of  quinine 
should  not  be  completed  by  and  in  regular  operation  upon 
the  2l8t  day  of  June,  then  next  ensuing,  and  producing  on 
an  average  at  the  least  forty-five  ounces  of  good,  merchant- 
able sulphate  of  quinine,  fix>m  100  lbs.  of  yellow  bark,  of  a 
quality  as  good  as  that  then  or  lately  produced  at  the  said 
fiu^ry,  (and  of  which  a  sample  was  intended  forthwith  to 
be  taken  by  the  said  parties,  and  to  be  sealed  by  them  re- 
spectively and  marked  with  the  letter  B.)  then  the  said  de- 
fendants should,  on  and  at  any  time  after  the  said  21st  day 
of  June,  1838,  have  the  power  of  determining  the  said  con- 
tract by  notice  in  writing,  provided  always,  that  if  before 
the  said  defendants  should  actually  have  given  or  left  such 
notice,  the  said  plaintiff  should  have  succeeded  in  completing 
such  process,  and  bringing  the  same  in  such  regular  opera- 
tion with  such  results  as  aforesaid,  then  the  said  power^And 
condition  should  cease  and  be  void  to  all  intents  and  pur- 
poses whatsoever,  &c. ;  that  if  the  said  defendants,  or  either 
of  them,  should,  on  their  or  his  part,  or  the  said  plaintiff 
should  on  his  part  refuse,  fiul  or  neglect  to  perform  and 
fiilfil  any  of  the  covenants,  agreements,  matters  or  things 
thereinbefore  mentioned  and  expressed  by  them  or  him  to 
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be  performed  AAd  fiilfilkd^  theki  «tid  in  every  such  case,  the        1 840. 
party  so  reiiisiii^  fiuUti^  or  neglecting,  should  pay  the  said    ^"Z^      ^ 
parly  the  mim  of  2000L,  as  and  by  way  of  liquidated  and  v. 

ascertained  damages,  &c. ;  and  whereas  the  said  inden-  g^A  Anotfaer. 
ture  having  been  so  made  as  aforesaid,  and  the  said  plaintiff 
bemg  so  engaged  in  the  management,  conduct,  and  super- 
intendence of  the  said  chemical,  drug,  and  (Galenical  manu- 
foctory  of  the  said  defendants  as  therein  mentioned  and 
engaged  in  such  experiments  as  therein  also  mentioned, 
for  the  production  of  sulphate  of  quinine,  the  process  for 
making  sulphate  of  quinine  therein  mentioned,  had  not 
been  comjdeted  by,  nor  was  in  regular  operation,  on  the 
2l8t  day  of  June,  1838,  in  manner  and  form  as  in  that 
behalf  in  the  said  indenture  mentioned  and  appointed  for 
that  purpose,  and  thereupon  afterwards,  after  the  said  21st 
day  of  June,  1838,  and  before  the  commencement  of  this 
suit,  to  wit,  on  the  9th  day  of  August  in  the  year  of  our 
L(»d,  1838,  by  a  certain  agreement  then  entered  into 
between  the  said  plaind£F  and  the  said  defendants,  it  was 
agreed  in  manner  following,  that  is  to  say,  **  As  Mr.  George 
Gwynne  (meaning  the  said  plaiutifiP)  has  not  yet  succeeded 
in  producing  the  45  ounces  of  sulphate  of  quinine  from 
100  lbs  of  bark,  as  stipulated  in  the  deed,  (thereby  meaning 
the  said  indaiture  above  in  this  declaration  mentioned)  as 
executed  by  Charles  Davy,  and  Edward  L.  MacMurdo, 
(thereby  meaning  die  said  defendants)  and  Greorge  Gwynne, 
(thereby  meaning  the  said  plaintiff)  on  the  18th  of  April, 
1838,  and  as  Messrs.  Davy  and  MacMurdo  (thereby  mean- 
ing the  said  defendants)  are  desirous,  and  have  proposed  an 
experiment  in  the  course  of  afew  days  should  be  made,  and 
minutely  recorded  by  Charles  Davy,  (thereby  meaning  the 
said  defendant,  Charles  Davy)  on  200  lbs.  of  bark,  in  order 
to  satisfy  themselves  what  produce  can  be  obtained,  and  aa 
George  Gwynne's  (thereby  meaning  the  said  plaintiff's) 
assistance  and  instructions  are  essential  for  the  completion 
of  the  above  experiment,  and  as  he  is  quite  disposed  to  afford 
Charles  Davy  (thereby,  &c.)  every  &cility  in  his  power^ 
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provided  he  is  protected  against  future  injury ;  it  is  hereby 
agreed  that  the  period  for  the  production  of  the  45  ounces 
of  sulphate  of  quinine  fiom  100  lbs  of  bark,  as  stipulated  in 
the  deed,  (thereby  meaning  the  indenture  in  the  declaration 
above  mentioned)  executed,  &c.,  on  the  18th  day  of  Aprilf 
1838,  shall  be  extended  to  the  21st  day  of  December,  1838 ;" 
and  the  said  lastrmentioned  agreement  having  been  so  made 
as  last  aforesaid,  afterwards,  to  wit,  on  the  said  9th  day  of 
August,  in  the  year  1838,  in  consideration  thereof,  and  that 
the  said  plaintiff,  at  the  special  instance  and  request  of  the 
said  defendants,  had  then  undertaken  and  promised  the  said 
defendants  to  perform  and  fulfil  the  said  lastrmentioned 
agreement,  in  all  things  therein  contained,  on  the  said 
plaintiff's  part  and  behalf  to  be  performed  and  fulfilled,  the 
said  defendants  undertook  and  promised  the  said  plaintiff 
to  perform  and  fiilfil  the  said  last-mentioned  agreement  in 
all  things  therein  contained,  on  the  said  defendants'  part 
and  behalf  to  be  performed  and  fulfilled;  and  the  said 
plaintiff  avers,  that  fix>m  the  time  of  the  making  of  the  said 
last-mentioned  agreement,  until  and  upon  a  certain  day,  to 
wit,  the  12th  day  of  October,  then  next  ensuing,  when  the 
said  defendants  wrongfully  broke  the  said  last-mentioned 
agreement,  as  hereinafter  mentioned,  the  said  plaintiff  weH 
and  truly  performed  the  said  last-mentioned  agr^ment  in 
all  things  therein  contained,  on  the  said  plaintiff's  part  and 
behalf  to  be  performed  and  fulfilled,  and  was  ready  and 
willing  well  and  truly  to  have  performed  aod  fiilfilled  the 
said  last-mentioned  agreement  in  all  thixigs  in  the  said 
agreement  contained  to  be  by  him  performed  and  fulfilled^ 
until  the  end  and  expiration  of  the  said  term,  limited  and 
mentioned,  &c. ;  and  the  said  {dainti£^  in  feet,  further  saith^ 
that  although  the  sud  plaintiff  entered  upon  and  undertook 
the  management,  conduct,  and  .superintendence  of  the  said 
chemical,  &c.,  manu&ctory,  fix>m  the  day  in  that  behalf 
mentioned,  &c.,  and  continued  in  such  management,  &a, 
until  the  breach  by  the  said  defendants,  of  the  said  laat- 
mentioned  agreement  and  promise  as  hereinafter  mentioned. 
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and  was  ready  and  willing  to  have  continued  such  manage-  1 840. 
ment,  &&>  during  the  continuance,  and  until  the  expiration  owynnk 
of  the  said  term  of  aeven  years,  in  that  behalf  in  the  said  <'• 

agreement  named  and  appcmited,  to  wit,  &c. ;  and  although   and  Another. 
the  said  plaintiff  was  not,  during  any  part  of  the  time  while 
he  was  so  engaged  in  the  said  management,  &&,  direcdy  or 
indirectly,  personally,  or  by  his  advice,  engaged,  nor  did  he 
inany  way  assist  in  any  similar  manufiictory ;  and  although 
the  said  plaintiff  did,  immediately  upon  hia  entering  into 
such  management,  &c.,  to  the  best  and  utmost  of  his  skill 
and  ability,  and  without  delay,  proceed  with  and  continue 
in  the  said  experiments,  &c.,  and  was  ready  and  willing  to 
have  gone  on  to  complete  and  perfect  the  same ;  and  al- 
though the  said  plaintiff  was,  from  the  time  of  making  the 
said  last-mentioned  agreement,  until  the  breach  thereof  by 
the  said  defendants  as  hereinafter  mentioned,  ready  and 
willing  to  prosecute  and  continue  the  said  experiment  for 
the  production  of  45  ounces  of  sulphate  of  quinine  from 
lOO  Hm  of  baric,  so  as  that  the  process  for  the  making  thereof 
flhodd  be  completed  by,  and  in  regular  operation  upon  tiie 
2l8t  day  of  December,  then  next,  and  producing,  on  an 
average,  at  the  least  46  ounces  of  good,  merchantable  sul- 
phate of  quinine  from  100  lbs  of  yellow  bark  of  the  quality, 
ftc ;  and  although  die  said  plaintiff  did  not  in  any  way 
wilfblly  break  or  neglect  to  perform  any  of  the  conditions 
or  terms  of  the  said  last  mentioned  agreement  in  that  behalf 
above  mentioned,  &&,  yet  the  said  plaintiff  saith,  that  the 
said  defendants,  not  rqpiiding  thenr  said  pronuse  and  un- 
dertaking in  that  behalf  as  aforesdd  made,  did  not  nor 
would  perfoirm^  ftdfil,  and  keep- aU  things  in  the  said  last- 
mentKHied  agreem^it  contained,  on  their  part  and  behalf  to 
be  performed,  frdfilled,  and  kept,  but  broke  ibeir  said  last- 
mentioned  agreement  in  this,  to  wit,  that  they  did  not  nor 
would,  nor  did  nor  would  either  of  them  allow  the  said 
plaintiff  to  have  all  snc^h  fecilities,  materials,  ways  and  means 
for  canying  oh  and  prosecuting  the  said  experiments  in  the 
manufiicture  of  sulphate  of  quinine,  &a ;  but  on  the  con- 


I 


8 


CASES  ON  POINTS  OT  PBACTICB,  a  P. 


1840. 


OWYNNB 

V. 

Davy 
and  AnoCfacr. 


trary  thereofj  the  said  plaintiff  saith|  that  the  said  defend- 
ants afterwaidsy  and  before  the  said  2l8t  day  of  December, 
1838,  to  wit,  on  the  10th  day  of  October,  1838,  removed, 
transferred,  and  carried  away,  and  caused  to  be  lemo^red, 
&C.,  a  large  quantity,  to  wit,  1000  lbs  weight  of  yellow  baik 
firom  the  aforesaid  manufiictoiy,  where  the  same  was  thea 
lying  and  being  for  the  purpose  of  the  said  experiments  by 
die  said  plainti£^  and  whcdly  ne^ected  and  refused  to  re- 
store the  said  bark,  or  any  part  thereof,  or  to  {Nrovide  the 
said  plaintiff  with  other  bark,  instead  of  the  said  bark  8<» 
wrongfiiUy  remoyed,  &c.,  although  the  said  defendants  were 
requested  by  the  said  plaintiff  so  to  do,  and  to  enable  the 
said  plaintiff  to  resume  his  operations  and  experiments  upon 
the  said  bark,  for  the  purpose  of  obtaining  such  sulphate  of 
quinine  as  aforesaid ;  and  hindered  and  prevented  the  said 
plaintiff  from  using  the  materials  provided  for  the  purposes 
of  such  experiments  and  operations,  and  wholly  deprived 
the  said  plaintiff  of  all  facilities,  materials,  &a  necessary  for 
canying  on  such  experiments;  and  the  said  plaintiff iui> 
llier  saitb,  that  the  said  defendants,  further  disr^aiding 
their  said  promise  and  undertaking,  further  broke  their  said 
last-mentioned  agreement  in  this,  to  wit,  that  they  would 
pot,  nor  would  either  of  diem  suffer  or  permit  the  said 
plaintiff  to  make  the  said  experiment  for  the  production  of 
45  ounces  of  sulphate  of  quinine  from  100  lbs  of  bark  as 
aforesaid,  and  would  not  permit  and  suflbr  him  to  continue 
in  the  prosecution  of  such  experiment,  until  the  day  in  that 
behalf  iu  tbe  said  last-mentioned  agreement  hound  and  fixed, 
to  wit,  the  21st  day  of  December,  1838,  and  would  not 
furnish  tiie  said  plaintiff  with  every  or  any  means  in  the 
power  of  thje  said  defendants,  for  bringing  the  said  ex^ 
perinxent  to  a  successful  is^ue  by  the  day  and  year  in  that 
behalf  last-mentioned,  but  on  the  oontnury  thereof,  thnew 
impediments  9nd  obstacles  in  the  way  of  tbe  said  plaintiff's 
performance  and  prosecution  of  the  said  experiment,  and 
wholly  hindered  and  prevented  him  from  going  on  with  the 
saiue ;   and  the  said  plaintiff  fd^tber  saitb,  ^t  t)ie  sat4 
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defendaots,  further  disregarding  their  said  promise  and  un- 
dertakiiigy  iurther  hnke  their  said  last  mentioned  i^reement, 
m  ibia,  to  wit,  that  afterwards,  and  before  the  said  21st  day 
of  December,  1838,  to  wit,  on  the  12di  day  of  October, 
1838,  they  refused  to  allow  the  said  plaintiff  to  continue  in 
the  proeectttion  of  the  said  experiment,  or  to  have  the  use 
of  the  matarials,  utenols,  and  machinery,  or  any  of  them, 
requisite  for  duly  carrying  on  the  same,  or  to  have  access  to 
the  said  manu&ctoiy,  and  hindered  and  preyented  him 
fiom  having  access  to  the  same,  and  also  hindered  and  pre- 
vented him  fiom  using  the  said  materials,  utensils,  and 
machinery,  or  any  part  thereof  and  wholly  dischaiged  and 
pievented  him  fiom  the  prosecution  of  the  said  experiment ; 
and  afterwaids,  ^thout  any  just  cause  whatsoever,  to  wit, 
on  the  day  and  year  last-aforesaid,  refused  to  allow  him  any 
kmger  to  proceed  with  his  said  experiment  at  their  said  &c* 
toiy  or  elsewhere,  or  continue  in  his  situation ;  and  wrongs 
fully  prevented  the  said  process  for  the  making  of  sulphate  of 
quiniiie  fiom  being  completed  by,  and  in  regular  (^ration 
upon  the  said  21st  day  of  December,  and  producing  the 
quantity,  &c. ;  and  the  said  plaintiff  further  saith,  that  the 
said  d^ndants,  further  disregarding  their  said  promise  and 
undertaking  further  broke  their  said  last-mentioned  agree- 
ment in  this,  to  wit,  that  although  the  said  plaintiff  was 
ready  and  willing  to  continue  in  the  dischaige  of  .his  duties 
under  the  said  last-mentioned  agreement  and  particularly 
in  his  experiments  for  the  production  of  the  said  quantity 
of  sulphate  of  quinine  fiom  the  said  quantity  of  bark,  in  the 
manner,  &a,  yet  the  said  defendants  hindered  and  pre- 
vented him  fiom  so  d<Hng,  and  did  not  nor  would  pay  the 
said  plaintiff  the  said  salary,  to  wit,  &c.,  agreed  by  them  to 
be  p«d  to  the  said  plaintiff,  until  and  up<m  the  said  21st 
day  of  December,  1838 ;  and  the  said  plaintiii;  in  fiict, 
saith,  that  by  reason  of  the  premises,  and  of  the  said  de- 
fendants' wrongful  conduct  as  above  mentioned,  the  said 
plaintiff  hath  been  wholly  deprived  of  the  means  and  oppor-> 
tunities  of  bringing  the  said  experiments  to  a  successful 
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iflsue,  and  was  also  hindered  and  prevented  ftom  bringing 
the  same  to  a  successful  issue,  by  the  time  in  the  said  last- 
mentioned  agreement  in  that  behalf  specified  and  appointed, 
as  the  said  plaintiff  might  and  would  have  done,  but  for  the 
said  wrongful  conduct  of  the  said  defendants,  and  has  been 
deprived  of  divers  large  gains  and  emoluments,  which  he 
otherwise  might  and  would  have  made,  and  has  lost  all  the 
advantages  of  the  said  last-mentioned  agreement,  and  of  the 
salaiy,  commission,  emoluments,  and  profits,  whidbi  he  would 
have  derived  during  the  period  of  the  continuance  of  the 
said  last  mentioned  agreement,  to  wit,  the  space  of  seven 
years,  in  case  he  should  have  succeeded  in  produdng  the 
requisite  quantity  of  sulphate  of  quinine,  &c,  by  the  day  in 
that  behalf  named  and  appointed,  as  aforesaid ;  and  the 
said  plaintiff  saith,  that  the  said  defendants  have  broken  the 
said  last-mentioned  agreement,  so  made  between  the  said 
plaintiff  and  the  said  defendants  as  aforesaid,  and  to  keep 
the  same  or  any  part  thereof  have  wholly  fidled,  neglected, 
and  refused,  to  the  damage  of  the  plaintiff  of  3000A,  and 
thereupon  he  brings  his  suit,  &c. 
Special  demurrer  and  joinder. 


Peacock,  in  support  of  the  demurrer.  There  were  two 
grounds  upon  which  the  declaration  was  objectionable ;  the 
first  arose  upon  the  form  of  action  which  had  been  adopted, 
and  which  it  was  iqpprehended  had  been  misconceived; 
and  the  second  upon  the  insuflfeienc^  of  the  first  breach 
alleged,  fust,  as  to  the  form  of  action  which  had  been 
adopted.  The  plaintiff  had  erroneously  brought  his  action 
in  assumpat,  iostead  of  in  covenant  The  declaration  in 
itis  terms  aD^^ed  an  agreement  to  have  been  entered  into, 
but  admitted  first  the  ezbtence  of  a  deed  under  seal,  the 
breach  of  the  provisions  of  which  deed  was  that  which  was 
complained  o£  The  effect  of  the  agreement,  whidbi  was  a 
mere  parol  agreement,  was  only  to  prolong  and  extend  the 
time,  within  which  the  matter,  whic|i  was  the  subject  of  the 
covenants  in  the  specialty,  was  to  be  o(»npIeted;   and 
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although  that  agreement  mig^t  in  its  psovwoDB  be  famding       1840. 
upcm  the  pardes,   yet   it  would  not  control  the  cxriginal    ^^!!^^^ 


deed»  but  that  deed  still  remained  in  full  operatipp»  and  its  «• 

Davy 

covenantB  must  be  perfonned.    The  plaintiff,  theiefoie,  was   and  Another. 
bound  to  sue  upon  that  deed,  and  the  form  of  action  had 
been  misconceived.      Peacock  was  [MNiceeding  to  aigMe 
upon  the  seecmd  point,  when  the  Court  called  upon 


fFarrent  in  support  of  the  declaration.  The  plaintiff  was 
i^t  in  bringing  assumpsit  on  the  agreement  It  was  a 
deliberate  written  contract,  and  although  it  was  not  under 
seal,  it  was  perfectly  binding  upon  the  parties.  The  cir- 
cumstance of  its  being  disclosed  iqx>n  the  fibce  of  the  agree- 
ment, and  upon  the  declaration,  that  there  had  been  a  deed 
{Hcevionsly  executed  between  the  partiec^  had  no  effect,  so 
fir  as  regarded  this  action,  audit  was  perfectly  immaterial 
whether  that,  deed  still  esdsted^  or  had  been  determined 
The  efiect  of  the  new  agreement  was  to  incorporate  within 
it  all  the  terms  irf*  the  old  deed,  but,  so  fir  as  this  action  was 
concerned,  the  existence  of  that  deed  was  coUateral  and  ex- 
trinac  matter  only.  The  eff^^t  of  the  new  agreement  was 
to  create  a  new  understanding  between  the  particfii,  and  to 
place  them  in  a  new  relative  position,  and  at  all  events  its 
provisions  ou^  not  to  be  thrown  aside.  The  plaintifl^ 
besidefl^  could  not  have  sued  upcm  the  specialty,  but  his 
remed|y  was  upon  the  new  agreement,  or  he  had  nonfe  at  alL 
In  jTAon  V.  The  Warwick  Qa$  LigJU  Company  {a\  Baiffr 
leg,  J.,  sakii,  ^^  I  am  not  convinced  by  the  case  <^  ^%  v. 
Parish  (h),  that  where  a  contract  appears  on  the  fice  of  a 
dedawtion,  to  be  such  that  the  plaintiff  may  recover,  whe- 
ther the  contract  be  hy  deed  or  not,  that  it  is  necessary  to 
decbire  on  the  deed,  if  there  be  one.  The  strotng  impres- 
aon  on  my  mind  is  that  upon  principle,  although  there  be  a 
deed  between  the  parties,  yet  if  there  be  a  debt,  indepen- 
dent of  the  deed,  the  account  of  which,  however,  is  to  be 

(a)  4  B.  &  C.  963.  (b)  1  N.  R.  104. 
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ascertained  by  the  deed,  the  existence  of  the  deed  will  not 
prevent  the  party  from  recovering  the  debt  upon  the  com- 
mon  counts."  That  dictum  of  the  learned  Judge  seemed 
entirely  to  meet  this  case.  He  also  cited  Gleadcn  v. 
Atkin{a)y  in  a  note  to  which  case  many  decisions  upon  the 
point  were  collected.  Littler  v.  Holland  (Ji),  Brown  v. 
Ooodman  (e),  Thompson  v.  Brown  {d),  Oreig  v.  Talboi  {e\ 
Evans  v.  Thomson  (/},  Stephens  v.  Lowe{^)f  Bacon  v.  Simp' 
son  (A),  Heard  v.  Wadham  (»)>  and  BippinghaU  v.  Lloyd{k). 


Peacock,  in  reply,  was  stopped  by  the  Court 


TiNDAL,  C.  3. — This  case  appears  to  me,  on  the  object 
tion  taken,  to  be  fiee  from  any  doubt  or  difficulty.  It  is  an 
action  brought  on  an  agreement,  not  under  seal,  supposed 
to  have  been  made  on  the  9th  of  August,  1838,  and  the 
breiuA  whkh  i8  assigned  k,  that  the  agreement  was  broken 
by  the  defendants.  The  objection  is,  that  it  appears  by  the 
record,  that  there  is  an  agreement  under  seal  between  the 
parties,  which  is  not  rescinded,  but  whidi  is  still  in  exist- 
ence between  the  parties,  and  that  is  so.  It  appears  that  on 
the  18th  of  Aprils  1838,  a  deed  was  executed  by  these 
parties,  by  which  the  plaintiff  was  to  be  employed  to  per- 
form certain  operations,  and  in  that  deed  there  is  a  stipula- 
tion, that  immediately  after  the  2l8t  of  June,  1838,  if  it  is 
not  seen  diat  these  operations  are  completed,  not  tiiat  the 
deed  shall  be  void,  but  that  the  defendants  shall  have  the 
power  and  authority  to  determine  it,  by  a  certain  specific 
notice,  and  in  the  interval,  before  such  notice  is  given,  if 
die  plaintiff  is  able  to  perform  the  operation,  it  is  stipulated 
that  then,  and  in  that  case,  the  power  of  determining  the 


(a)  2  Tyr.  593 ;  I  Gromp.  & 
M.  410. 

{b)  3T.  R.590. 

(o)  Ibid.  692,  n.  (b). 

id)  7  Taunt.  656 ;  1  Moo.  35S. 

(e)  2  B.  &  C.  179 ;  3  Dowl.  & 
Ry.  179. 


(/}  5  East,  189. 

(jr)  9  Bing.  32 ;  2  Moo.  &  Sc. 
740. 

(A)  3  M.  &  W.  73. 

(0  1  East,  619. 

(A)  5  B.  &  Ad«  742 ;  2  Nev.  & 
M.  410. 
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deed  shall  be  taken  away.     Fmt,  then^  has  this  deed  ever        1840. 

been  determined?    It  was  to  ocmtinue  for  seven  years.      gwy^snk 

There  is  no  statement  that  it  has  been  determined  by  giving  '** 

the  notice ;  <m  the  contatrj,  it  is  stated,  on  the  face  of  the    i»d  AnoUicr. 

dedantimiy  that  the  operations  not  having  been  completed 

by  the  21st  of  June,  and  it  being  desirable  that  further  ex^ 

periments  should  be  made,  the  time  ¥ra6  extended  to  the 

21st  of  December  in  the  same  year.     The  action  is  brought 

on  the  sec(»id  agreement,  which  is  not  under  seal,  which  it 

is  said  virtually  incorporates  all  the  terms  and  covenants  of 

the  original  deed.    But  has  it  put  an  end  to  that  deed,  or  is 

it  still  in  force  ?    I  have  read  the  terms  of  it,  and  it  is  clear 

to  me  that  it  is  not  by  these  terms  that  it  can  be  said  to  be 

determined.    The  new  agreement  recites — **  As  Mr.  Gea 

Grwynne  has  not  yet  succeeded  in  producing  the  45  ounces 

of  sulphate  of  quinine  finom  100  lbs.  of  bark,  as  stipulated  in 

the  deed,  as  executed  by  Charles  Davy,  and  K  L.  Mac- 

Muido  and  George  Gwynne,  on  the  18th-of  April,  1838 ; 

and  as  Messrs.  Davy  and  MacMurdo  are  desirous  and  have 

proposed  that  an  experiment  in  the  course  of  a  few  days 

should  be  made  and  minutely  recorded  by  Charles  Davy  on 

200  lbs.  of  bari[,  in  order  to  satisfy  themselves  what  produce 

can  be  obtained ;  and  as  Greorge  Gv^ynne's  assistance  and 

instructions  are  essential  for  the  completion  of  the  above 

experiment,  and  as  he  is  quite  disposed  to  afibrd  Charles 

Davy  every  feciliQr  in  his  power,  provided  he  is  {Hrotected 

agvnst  future  injury,  it  is  hereby  agreed  that  the  period  for 

the  jHToduction  of  the  45  ounces  of  sulphate  of  quinine  from 

100  lbs.  of  bark,  as  stipulated  in  the  deed,  executed  on  the 

18th  day  of  April,  1838,  AaH  be  extended  to  the  2l8t  day 

of  December,  1838/    According  to  my  understanding  of 

this  agre^nent,  it  is  simply  an  extension  of  the  time ;  a 

covenant  between  the  parties  that  the  power  to  determine 

the  deed  should  be  extended  to  a  more  distant  time ;  and  I 

think  that  for  anything  contained  in  this  agreement,  the 

deed  still  exists.    I  cannot  distinguish  this  case  from  those 

which  have  decided  that  where,  by  a  deed,  a  matter  is  to  be 
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done  by  a  certain  time^  you  cannot  giye  in  evidence  an 
agreement  to  extend  that  time,  unless  that  agreement  be 
similar  to  the  first,  and  is  a  deed  under  seal  Thus  assum- 
ing, as  it  seems  to  be  admitted  by  the  learned  counsel  for 
the  plaintiff,  that  this  agreement  cannot  be  given  in  evi- 
dence to  release  die  terms  of  the  deed,  the  judgment  in  this 
case  must  be  for  the  defendants. 


BosANQUBT,  J. — This  is  an  action  on  an  agreement  set 
out  in  the  declaration,  which  states  a  previous  deed  under 
seal,  containing  a  variety  of  stipulations;  and  the  ground  of 
the  action  is,  that  a  breach  of  the  parol  agreement  has  been 
committed.  The  matter,  of  which  the  breach  is  alleged,  is 
certainly  not  contained  in  the  terms  of  the  parol  agreement, 
but,  on  the  contrary,  the  terms  of  the  breach  are  framed  on 
the  stipulations  in  the  deed.  Now  the  only  questicm  is, 
whether  the  true  construction  of  the  parol  agreement  is 
this — not  merely  that  it  is  an  enlargement  of  the  former 
contents  of  die  deed,  in  which  the  defendant  is  to  have  an 
opti<m  to  put  an  end  to  the  deed,  or  whether  it  is  a  new 
agreement,  incorporating  all  the  terms  contained  in  the 
deed,  making  an  agreement  between  the  parties  to  the 
whole  extent  of  that  deed  itseli^  and,  consequently,  that  for 
the  breach  of  any  of  die  stipuladons  contained  in  that  deed, 
the  plaintiff  is  entided  to  maintain  an  acdon  on  promises? 
It  appears  to  me  that  this  is  nothing  more  than  an  agree- 
ment on  the  part  of  the  defendants,  that  diey  will  not 
enforce  the  option  given  to  them  by  the  deeds  until  a  cer- 
tain day.  It  is  an  agreement  between  the  plaintiff  and  die 
defendants,  and  if  eidier  violate  it  he  may  be  sued  in  an 
action  in  assumpsit  for  that  breach  of  its  terms,  but  that 
question  now  need  not  be  inquired  inta  Then  let  us  see 
what  this  agreement  is :  it  refers  to  the  deed  expressly,  and 
recites,  that  as  die  jdaintiff  has  not  yet  succeeded  in  pro- 
ducing the  required  quantity  of  sulphate  of  quinine  from 
the  specified  quantity  of  bark,  and  as  it  was  derirable  to 
continue  the  experiments  on  certain  terms,  which  are  spe- 
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cifiedy  *'  it  is  hereby  agreed  that  the  period  for  the  produc-        1840. 
tioD  of  the  46  ounces  of.  sulphate  of  quinine  firom  100  lb&     "gwynne 
of  barky  as  stqpoiated  in  the  deed,  executed  on  the  18th  <'• 

day  of  April,  1838,  shall  be  extended  to  the  2l8t  day  of  and  Anotlier. 
IXeoember,  1838."  That  is  the  whole  of  the  agreement, 
and  can  it  be  taken  to  be  anything  more  than  an  agreement 
between  the  parties  that  the  time  shall  be  extended  to  a 
g^en  day  ?  It  is  impossible  to  say  that  it  is  anything  more, 
and  cooaequently  the  plaintiff  is  not  entitled,  in  this  action 
of  asBimpsit,  to  claim  damages  for  abreadi  <tf  the  covenants 
of  the  deed. 

CoLTMAN,  J. — ^lliis  case,  in  my  opinion,  is  one  which  is 
involved  in  very  little  doubt  The  real  question  is,  what 
does  this  agreement  amount  to?  Looking  at  it,  I  cannot 
see  anything  in  it  whidi  warrants  us  in  saying  that  it  em- 
bodies any  other  terms  beyond  that  which  it  purports  on 
the  hee  of  it  to  effect,  and  that  is  to  postpone  the  time 
witlm  which  the  notice  must  be  given.  If  a  breadi  has 
been  committed  of  it  by  giving  notice  before  the  expiration 
of  tihe  time,  it  is  to  be  considered  whether  an  action  lies  in 
respect  of  it,  but  that  is  not  the  question  here,  and  I  think 
that  this  action  is  not  maintainable. 

Maitlb,  J. — I  am  also  of  opinion  that  assumpsit  will  not 
lie  in  this  case,  but  I  think  that  covenant  would  be  the 
proper  remedy.  The  deed  does  not  contain  any  covenant 
on  the  part  of  the  plaintiff  at  what  time  a  certain  result  shall 
be  produced,  but  the  proviso  is,  that  if  by  the  21st  of  June, 
1838,  a  certain  thing  is  not  done,  then,  not  that  the  agree- 
ment is  to  be  at  an  end,  but  that  it  may  be  so,  if  the  defend- 
ants think  fit  to  give  a  notice.  The  defendants  did  not  think 
fit  to  do  so,  and  the  deed  was  still  in  force  between  the 
parties.  Then  there  is  an  agreement,  extending  the  time 
fer  doing  the  act  proposed  to  be  done.  The  substance  of 
that  agreement  is,  that  the  time  for  the  production  of  the 
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sulphate  of  quinine,  as  before  stipulated  for,  shall  be  ex- 
tended to  the  2l8t  of  December,  1838.  The  effect  of  that 
is,  as  I  apprehend,  to  say  that  by  the  deed  the  parties  had 
the  power,  and  still  retain  the  power,  to  put  an  end  to  the 
deed  by  notice  in  writing;  and  thatfor  a  certain  consideration 
they  agree  to  abstain  from  exercising  that  power  before  the 
21st  of  December,  1838.  If  they  broke  the  agreement  they 
might  be  liable  to  assumpsit  for  the  breach  of  it,  but  the 
whole  effect  of  the  agreement  is  diat  which  I  have  stated, 
and  it  leaves  the  matter  complained  of  in  this  dedaiation  as 
a  cause  of  action  under  the  operation  of  the  deed,  and  not 
under  the  operation  of  anything  else.  I  thinks  therefore,* 
the  demurrer  is  good^  and  that  the  defendants  are  entitled 
to  judgment 


Warren  siibsequentiy  applied  for  leave  to  amend. 

Tnn>AL,  C.  J. — That  cannot  be  done.  I  do  not  know 
how  you  could  amend  your  declaration.  You  must  bring  a 
fresh  action. 

Judgment  for  the  defendants.    . 


Newton  and  Wife  v.  Habland  and  Others. 
A  witnen^mi     \JHANNELLy  Sent,  moved  for  an  attachment  aoainst 

being  served  a         r^     i«  i 

with  a  sub-  oue  Ann  G.,  for  not  attending,  the  trial  of  this  cause,  pur- 
oeived  u' only,  suant  to  a  subpoens,  which  had  been  served  upon  her. 
as  oondttct        Th^  affidavit,  on  which  the  motion  was  founded,  stated  the 

money,  ^ 

tbat  she  Service  of  the  subpcena  upon  the  witness,  and  the  payment 

assise  town,       to  her  of  1«.  at  the  time,  but  did  not  allege  diat  any  further 

where  the  trial     « 

was  to  take 

place,  without  making  any  further  demand.  On  the  morning  of  the  trial,  she  reftiMd  to  prooeed  to 

the  Court-house,  unless  she  received  91 :  /Te/J,  that  the  plaintiff  having  made  no  tender  to  her  of 

a  reasonable  amount  for  her  expenses  in  going  back,  was  not  entitled  to  an  attachment  against 

her  for  disobedience  to  the  subpona. 
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ccHidiict-money  had  been  given  to  her.  It  proceeded  to 
state,  however,  that  the  witness  had  gone  to  York,  where  the 
trial  was  had,  to  lodgings  which  had  been  provided  for  her 
by  the  plaindffi,  ^ere  she  partook  of  the  board  which  had 
been  prepared  for  her,  bat  that  on  the  morning  of  the 
trial,  although  a  close  carriage  was  brought  to  the  door  of 
the  house,  to  convey  herto  the  Court-house,  distant  only  half- 
armile,  she  refused  to  go  to  the  Court-house,  unless  a  sum 
of  9L  was  paid  to  her.  The  affidavit  concluded  by  stating 
that  the  evidence  of  the  said  Ann  G.  was  material  to  the 
plaintiff's  case,  and  that  she  had  been  examined  at  two 
previous  trials  of  the  same  cause.  It  did  not,  however, 
all^  that  any  sum  was  tendered  to  her,  on  her  demandrag 
the  92.,  nor  was  it  stated  for  what  that  amount  was  re- 
quired by  her.  The  case  of  Edmonds  v.  Pearson  (a)  was 
cited. 


1840. 


Nkwtom 
and  Wife 

V. 

Ha&land 
and  Others. 


TovDAL,  C.  J. — It  appears  to  me,  that  the  general  right 
of  a  ¥ritness  is,  that  he  shall  have  paid  or  tendered  to  him, 
a  reasonable  stun  for  going  to  and  returning  from  the  place 
of  trial,  and  for  his  attendance  there.  The  party  may,  if 
be  thinks  proper,  waive  that  right,  and  in  this  case  it  ap- 
pears, that  the  witness  did  waive  all  tender  or  payment,  so 
fiur  as  her  going  to  York  went ;  but  then  comes  the  point, 
"  how  is  she  to  go  back  T*  and  all  that  is  stated  is,  that  she 
demanded  a  sum  of  9/L  That  may  have  been  unreasonable  ; 
but  I  think  that  that  demand  having  been  made,  it  was  in- 
cumbent on  the  phuntiff,  who  could  only  avail  himself  of 
her  waiver  up  to  that  time,  to  make  her  a  tender  of  some 
sort  at  aU  events. 

BoBAKQBET,  J. — Assuming  that  the  witness  was  not  en- 
titled to  any  &rther  sum  for  coming  to  the  place  of  trial 
than  that  which  she  received,  I  think  that  the  pkdntiff  was, 


(a)  3CaTT.  &P.  113. 
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1840.        at  all  events,  bound  to  tender  her  a  reasonable  amount  to 
Newton       ^OYet  her  expenses  of  going  back. 

and  Wife 

Harlawo 
%ndOtbeii. 


Harlawd         Coltman,  J.5  and  Mauls,  J.,  concurred. 


Rule  refiised. 


Wilson  v.  Bailet,  Potteb,  and  Lewis. 

The  plemtifr  J.  HIS  was  an  action  brought  to  recover  the  sum  of 

fendants  apon  49/L  14«.  6cL,  being  the  amount  of  a  bill  of  exchange,  dated 

change,  for  ^^^  February,  1838,  drawn  on  and  accepted  by  Bailey, 

49/.  14«.  w.  Potter,  and  Co.,  and  payable  three  months  after  date.    The 

The  contract  '           r  J 

upon  which  the  defendants,  Bailey  and  Potter,  suffered  judgment  by  de- 
bill  accrued  &vli ;  but  the  defendant  Lewis  pleaded,  that  at  the  time  of 
S^d^Sto^be-  ^®  drawing  of  the  bill,  he  was  in  partnership  with  Bailey 
fore  the  part-  and  Potter ;  but  that  they  had  accepted  the  bill  without  his 

nershipofone  ^                    r 

of  the  defond-  knowledge,  for  a  debt  due  to  the  plaintiff  before  he  became 

part  of  the  &  partner,  and  that  it  was  not  accepted  by  them  for  any- 

debt, 
•iden 

the  bill,  was  The  cause  was  tried  before  Coltman,  J.,  when  it  appeared 


the  con 


•idcrationT"    '^^  connected  with  his  partnership. 


incurred  after  ,  .  _ 

the  commence-  that  the  amount  for  which  the  bill  was  drawn  became  due 
the  partner.  ^^  ^^  plaintiff  from  the  firm  of  Bailey,  Potter,  and  Co.,  in 
Sat theplain-  '^^P^^ ^^  ^®  ^*"*  ^^  certain  horses  and  gigs,  provided  to 
tiff  was  en-  that  firm  for  the  use  of  their  travellers.  The  contract  of 
diet  against  all  hiring  took  place  on  the  29th  August,  1837,  but  it  con- 

Se^CTAi>  ^^^  ^P  ^^  ^e  1^^  January,  1838,     The  defendant 
for  the  amount   Lewis  became  a  partner  on  the  Ist  January,   1838,  and  a 
subsequently  to  sum  of  1/.  I5s.y  was  claimed  in  respect  of  the  hire  of  a 
ment  of  the       horse  and  gig,  durix^i:  a  period  of  a  week  between  that  time 
partnership.       ^^  ^j^^  jg^      CoUman,  J.  directed  the  jury  that  the  con- 
tract had  been  made  by  the  old  firm  before  the  introduction 
of  Lewis,  and  a  verdict  was  taken  for  the  defendant,  the 
plaintiff  obtaining  leave  to  move  to  enter  a  verdict  either 
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for  die   whole   amount  of  the  bill,  or  for  the  sum  of 
ILl&s. 

Tidfaurd,  Serjt  had  obtained  a  role  nisi  accordingly, 
against  which 

JFortiey  now  shewed  cause.  The  contract  for  the  hiring 
of  the  horses  and  gigs  was  entered  into  antecedent  to  the 
partnership  of  Lewis ;  that  contract  was  incapable  of  being 
divided,  and,  therefore,  if  the  defendant  was  not  liable  for 
the  amount  alleged  to  have  accrued  due  before  his  partner* 
diip,  he  could  not  be  deemed  liable  upon  it  alL  The  bill, 
however,  at  all  events,  had  been  accepted  in  fraud  of  Lewis, 
as  to  an  but  1/.  I5s. ;  Shirrefv.  JFUks  (a).  He  also  cited 
Fere  v.  Aehby  {h)y  and  Winth  v.  Crotvtker  (c). 

Talfourdf  Serjt.,  and  Wightmany  in  support  of  the  rule. 
As  to  the  sum  of  1/.  15«.,  there  could  be  no  doubt  that  the 
defendant  was  liable ;  but  the  plaintiff  was  entitled  to  a 
verdict  against  him  for  the  full  amount  of  the  bill,  upon  the 
pleadings  as  they  stood.  There  was  no  plea  that  Lewis  did 
not  accept,  but  he  should  have  alleged  that  the  whole  debt 
accrued  before  he  became  a  partner,  and  have  given  proof 
of  his  plea.  If  that  feet  could  be  supposed  to  be  pleaded, 
proof  of  it,  at  all  events,  had  felled.  The  bill  was  drawn, 
it  was  evident,  in  pursuance  of  the  partnership,  and  all  the 
partners  were  liable  upon  it,  and  for  its  full  amount.  They 
dted  HoweU  v.  Brodie  (a). 

Tnn>AL„  C.  J.— The  only  question  is,  whether  the  special 
pka  put  on  the  record  by  the  defendant  Lewis  is  sustained. 
The  plea  is,  that  the  bill  of  exchange,  in  the  declaration 
mentioned,  was  drawn  by  the  two  defendants  who  have 
soffiered  judgment  by  de&ult,  and  who  are  now  partners 
with  him,  and  that  they  accepted  the  bill  without  his  know- 
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(lO  1  Eut,  48. 

{b)  10  B.  &  C.  288. 


(c)  1  C.  &  J.  316. 

(<0  6  Bing.  N.  C.  44 ;  8  ScoU,  372. 
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ledge^  for  a  debt  which  accrued  due  before  the  partnershipy 
and  for  nothing  relating  to  the  partnership.  The  question 
is,  whether  that  is  true  ?  .  The  consideration  for  the  bill 
was  the  hire  of  certain  horses  and  gigs,  and  the  contract 
was  entered  into  in  the  August  before  the  new  partnership ; 
but  the  time  for  which  they  were  used  extended  over  the 
partnership.  The  partnership  commenced  on  the  1st  of 
January,  and  it  appears  that  part  of  the  consideration  was 
in  respect  of  the  use  of  a  horse  and  gig  between  that  day 
and  the  18th  January.  Under  these  circumstances,  the 
bill  was  accepted  for  49/.  I4s.  6^.,  a  great  part  of  which 
was  due  before  the  partnership,  but  1/.  15$.  of  which  be- 
came due  after  the  partnership.  How  then  can  the  defend- 
ant put  a  plea  on  the  record^  which  says  that  the  whole  of 
the  debt  was  incurred  before  the  partnership  ?  That  plea 
is  not  made  out  by  the  evidence,  supposing  it  appears  that 
the  partnership  commenced  on  the  1st  of  January,  and 
there  is  evidence  to  shew  that  it  did  commence  on  that  day. 
The  effect  of  the  plea,  is,  in  substance,  want  of  considera- 
tion for  the  biU.  There  is  a  want  of  consideration  as  to  a 
part  of  it,  but  there  is  consideration  fi:>r  the  remainder.  It» 
therefore,  seems  to  me,  that  the  rule  must  be  made  absolute 
for  entering  a  verdict  for  the  plaintiff,  on  the  issue  on  the 
special  plea,  for  1/L  15«. 


BosANQUET,  J. — I  am  of  the  same  opinion ;  the  amount 
of  the  debt  which  accrued  due  after  the  commencement  of 
the  new  partnership  is  1/L  15«. ;  the  rest  was  due  finom  the 
old  firm.  I  think  that  the  plea  is  not  made  out,  and  that 
the  plaintiff  is  entitled  to  a  verdict  against  Lewis  for  lLl5s. 


CoLTMAN,  J. — I  am  also  of  opinion  that  the  issue  was 
not  rightly  found  for  the  defendant ;  but  that  he  was  liable 
to  the  plaintiff  in  the  sum  of  IL  1 5s.  There  is  evidence  of 
a  partnership  from  the  1st  of  January,  subsequently  to 
which  this  amount  became  due. 

Rule  absolute: 
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Abchrr,  Gent,  one  &c.,  v.  English  and  Walker. 

1  HIS  was  an  action  brought  by  the  plaintiff,  to  recover  a  In  an  action  of 

SDin  of  44iL  12s,  4cL,  alleged  to  be  due  from  the  defendants,  against  twode- 

At  work  and  labour  done  by  the  plaintiff,  as  an  attorney,  ^Tct^o*n* 

&r  them,    as    trostees,  for  the  benefit  of  certain  persons,  contained  an 

.  *  indebitatui 

under  a  deed  of  assignment,  alieged  to  have  been  entered  count  for 
mto  between  one  T.  W.  Richardson  of  the  first  part,  the  |^^^  ^^ 
defendants  of  the  second  part,  and  certain  other  persons  of  ^^®  *^"*'^UJts- 
the  third    part.       The  declaration  contained  a  count  for  the  amount 

claimed  was 

work  and  labour  done,  and  the  usual  money  counts.     The  44/.  ]2«.  AiL 
defendants    pleaded,  first,  that  except  as  to  30i,  parcel,  antsjotntly 
Jkc,  they  did    not  promise ;  and,  secondly,  as  to  that  sum,  E^^  "^^ 
ja  joint  plea  of  payment  into  Court     The  plaintiff  joined  of  30iL,  and 
iasue  upon   the  first  plea ;  and  as  to  the  second  plea,  took  beyond  that 
the  money  out  of  Court,  in  part  satisfaction  of  his  demand,  ^°noJ^o? 
and  prayed  judgment  for  his  costs.     The  cause  was  tried  ^^}  ^^^ 
before  CoUfnaUy  J.,  at  the  Sittings  for  Middlesex,  on  the  payment  into 
13th  of  April,  1839,  when  it  was  proved  that  Richardson,  fendanta  ad-^ 
being  in  insolvent  circumstances,  had  applied  to  the  plain-  ||J|biiity*onTy 
tiff  to  arrange  his   afiairs  for  him.      A   meetimr  of   the  as  far  as  the 

°  ^  30/.,  and  were 

creditors  was  called  on  the  17th  of  March,  1838,  at  entitled  to  dis. 
which,  the  defendants  attended,  Mn  English  acting  as  fherHabUity!^' 
chairman.     By  a  resolution,  which   was  carried,   it   was   ,  Where  the 

•^  ^  ^  declaration  is 

determined  that  the  meeting  should  be  adjourned  to  the  upon  a  special 
22nd  of  the  same  month,  when  Mr.  Archer  should  be  pre-  the  defendant 
pared  to  produce  a  statement  of  the  amount  of  composi-  ^^i^^ 
tion,  for  which  the  insolvent  could  produce  security.     At  that  payment 

,  ,  admits  the 

the  second  meeting,  Mr.  English  agcun  acted  as  chairman,  whole  contractu 
Mr.  Walker  being  also  present,  and  it  was  resolved  that  an 
assignment  of  the  estate  and  effects  of  the  insolvent  should 
be  made  to  Messrs.  English  and  Walker,  in  trust,  first 
to  satisfy  the  costs  and  charges  of  preparing  and  executing 
the  necessaiy  instruments  to  effect  the  assignment ;  and 
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secondly,  for  the  benefit  of  such  creditors  as  should  exe- 
cute the  same ;  and  it  was  made  a  part  of  the  resolution, 
that  Mr.  Archer  should  be  requested  to  procure  the  same 
from  the  insolvent.  The  plaintiff  obtained  the  execution 
of  the  deed  of  assignment,  attended  upon  various  hostile 
creditors,  and  performed  other  duties  in  connection  with 
the  afiairs  of  the  insolvent;  the  present  action  was  brought 
to  recover  the  sum  of  44/L  12«.  4(2.  in  respect  of  his  services, 
from  the  commencement  of  the  transaction.  There  was 
no  proof  given,  at  the  trial,  of  the  execution  of  the  deed, 
by  the  defendant  Walker,  and  the  plaintiff  fidled  also  in 

than  that  proved  by  his  attendance  at  the  meetings  of 
creditors.  On  behalf  of  the  defendant  Walker,  it  was 
urged  that  the  payment  into  Court  by  him  of  the  sum  of 
&0L  admitted  the  contract  only  to  that  extent,  and  in  no- 
wise pledged  him  to  any  responsibility  beyond  that  amount. 
CoUmath  J*9  left  it  to  the  jury  to  determine  how  &r  the  de- 
fendants were  liable,  beyond  the  sum  of  30£,  giving  the 
defendant  leave  to  move  to  enter  a  nonsuit,  if  they  found 
a  verdict  for  the  plaintiff  beyond  that  amount;  first,  a 
portion  of  the  sum  claimed  appeared  to  be  for  business 
done,  antecedent  to  the  22nd  of  March,  upon  which  they 
would  have  to  say,  whether  Mr.  Archer  had  received  any 
retainer  from  the  defendants  before  that  date;  and,  secondly, 
they  would  have  to  determine  whether  all  the  subsequent 
business  transacted  by  him  came  within  the  provisions  of 
the  trust  deed.  The  jury  found  a  verdict  for  the  plaintiff 
for  4i  2s.  10/i.  over  and  above  the  amount  paid  in,  ne- 
gativing the  claim  setup  for  the  work  done  before  the  22nd 
of  March,  1838.     In  Easter  Term,  1839, 


Wilde,  Serjt,  moved,  pursuant  to  leave  reserved,  to  enter 
a  nonsuit     He  cited  Seaton  v.  Benedict  (a). 


(a)  5  Bing.  28 ;  S.  C.  2  Mo.  &  P.' 66  and  301. 
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J.  JmroU  and  Marskman  now  shewed  cause.     Blackburn 
v.  SeAoles  {a),  and  Seaton  y.  Benedict  did  not  apply  to  the 
case.     In  the  Ibnner,  the  question  did  not  turn  upon  a 
joint  payment,  and  the  further  joint  liability  of  two  persons. 
Hie  dedsiim  was,  that  payment  of  money  into  Court,  in 
indebitatus  assumpsit  for  goods  sold  Imd  delivered,  after 
the  deUveiy  of  a  particular,  stating  that  the  action  was 
brought  for  the  price  of  a  certain  lot  of  goods  sold  to  the 
defendant  on  a  certain  day,  by  A.  B.,  the  plaintiff's  broker, 
did  not  admit  that  the  goods  purchased  were  the  property 
of  the  plaintiff.     In  Seaton  v.  Benedicts  the  defendant  was 
sued  for  goods  supplied  to  his  wife  to  the  amount  of  ISL ; 
the  defendant  paid  lOL  into  Court,  and  the  juiy  found  for 
the  plaintiff  for  the  whole  amount    The  ground  upon 
which  a  new  trial  was  granted,  was,  that  the  articles  were 
not  necessaries,  and  that  the  husband  was  only  liable  for 
ddbiB  contracted  by  his  vdfe,  on  the  assumption  that  she 
acted  as  his  agent;  and  although  there  was  an  expression 
used  by  the  Court  to  the  effsct,  that  too  much  stress  had 
there  been  laid  upon  the  feet  of  the  payment  of  money 
into  Court,  the  opinion  given  by  no  means  went  the  length  to 
which  itwas  sought  to  be  carried.  The  case  besides,  of  iiaoe9}#- 
erofi  V.  Wffse{b)  was  stron^y  in  fevour  of  the  argument  on 
behalf  of  the  plaintiff.     There,  indebitatus  assumpsit  was 
farou^it  by  the  master  of  a  ship  against  three  persons ;  the 
plaintiff  proved  a  contract  in  the  handwriting  of  one  of 
them,  signed  in  the  name  of  the  firm,  by  which  he  was 
engaged  at  a  yeariy  salary,  as  master  of  a  particular  vessel ; 
he  also  proved  services  for  several  years  under  the  contract, 
and  he  then  put  in  a  rule  for  the  payment  of  a  sum  of 
money  into  Court  by  the  defendants,  which,  however,  was 
not  equal  to  the  amount  claimed.    On  the  part  of  the  de- 
fendants it  was  shewn  that  one  of  them  was  not  a  member 
of  the  firm,  on  whose  account  the  contract  had  been  signed, 
and  was  not  an  owner  of  the  ship  in  question,  but  the  Court 


1840. 


Arcbbe, 
OenL.&o. 

V. 

Enoush 

aad 
Walker. 


(a)  2  Camp.  341. 


(6)  ]  C,  M.  &  R.  203. 
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held  that  the  payment  into  Court  by  aU  the  defendants 
generaUy,  precluded  them  from  denying  the  Uability  of  one 
of  them.  It  was  admitted  that  Stapleton  v.  NotDeU{a),  and 
Kingham  v.  Robins  {b),  which  were  cases  which  had  arisen 
since  the  rule  nisi  had  been  granted  in  this  case,  were  op- 
posed to  the  decision  in  Ravenscroft  v.  Wise. 

Hendersofiy  in  support  of  the  rule,  was  stopped  by  the 
Court 

TiNDAL,  C.  J. — It  seems  to  me,  that  we  must  hold  our- 
selves governed  by  the  law  laid  down  in  the  case  of  Seaton 
V.  Benedict^  in  the  year  1828,  which  the  Court  of  Exchequer 
once  doubted,  but  to  which,  in  two  subsequent  cases,  that 
Court  has  returned  as  being  good  law.  That  is,  that  where 
an  action  is  brought,  with  an  indebitatus  count,  against  two 
defendants,  by  each  of  whom  money  is  paid  into  Court, 
that  payment  is  only  an  admission  up  to  the  extent  of  the 
charge  which  the  payment  covers,  and  does  not  affect  those 
other  charges,  which  are  not  covered  by  it ;  and  that  where 
there  is  a  special  contract  declared  upon  the  payments  into 
Court,  admits  that  contract  That  distinction  fiilly  war- 
rants this  rule  being  adopted,  that  where  the  count  is  ge- 
neral, the  plaintiff  must  go  on  and  shew  that  more  is  due, 
and  that  a  contract  exists,  by  which  the  defendants  are 
chargeable  beyond  the  money  paid  into  Court 


BosANQUET,  J. — I  am  of  the  same  opinion ;  and  I  think 
that  there  is  no  evidence  of  a  joint  liability  on  an  indebitatus 
count,  afforded  by  a  payment  into  Court  If  there  had 
been  any  evidence  of  a  joint  liability,  this  application  could 
not  be  acceded  to,  but  as  there  was  no  such  evidence,  I 
think  that  it  is  a  proper  case  for  a  nonsuit  to  be  entered. 

(a)  Ante,  vol.  8.  p.  196;  S.  G. ;  6  M.  &  W.  9. 
(6)  Ante,  vol.  1,  p.  352 ;  5  M.  &  W.  94. 
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The  case  was  reserved  upon  the  question  o^  whether  there 
was  any  evidence  offered  of  a  joint  liability,  and  as  it  is 
shewn  by  the  cases  which  have  been  cited,  that  this  payment 
into  Court  affords  ho  evidence  of  such  a  joint  liability,  I 
think  that  the  plaintiff  should  be  nonsuited,  and  that  this 
rule  should  be  made  absolute. 


1840. 


Abchee, 
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V, 
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CoLTMAK,  J. — The  law  on  this  point  is  settled,  and  in 
my  opinion  on  very  reasonable  grounds,  that  where  a  party 
pays  money  into  Court  on  an  indebitatus  count,  he  admits  his 
liability  on  the  contract  alleged  only  to  the  extent  of  the  sum 
which  he  pays  in.  It  is  a  different  case,  when  the  money  is 
paid  in  on  a  special  contract,  because  there,  it  is  naturally 
held  that  he  admits  his  liability,  as  it  is  alleged  on  the  face 
of  the  record.  On  the  general  count,  he  only  says,  that 
he  has  entered  into  some  contract  or  other,  on  which  he 
is  liable  ;  but  that  does  not  make  him  liable  on  any  particular 
contract. 


Maitle,  J. — I  am  also  of  opinion  that  this  rule  should 
be  made  absolute.  The  payment  of  money  into  Court 
admits  the  plaintiff's  right  of  action  on  the  count  on  which 
the  money  is  paid  in.  If  there  is  a  special  contract  de- 
clared on,  the  defendant  admits  that  by  the  payment;  but 
if  the  count  be  a  mere  indebitatus  count,  then  he  admits 
only  some  contract,  upon  which  the  plaintiff  is  entitled  to 
iMing  the  action.  What  is  stated  here,  is  only  that  the 
defendant  was  indebted  for  work  and  labour,  and  in  con- 
sideration of  that  work  and  labour,  the  defendants  promised. 
The  defendants,  by  a  payment  into  Court,  admit  that  they 
are  indebted  to  the  amount  paid  into  Court,  for  some  work 
and  labour  done,  and  for  which  the  plaintiff  is  entitled  to 
recover.  It  was  formerly  considered,  that  payment  into 
Court  was  meant  to  apply  to  the  contract  declared  upon, 
but  I  think  that  that  was  an  erroneous  opinion.  The  old 
expressi<m,   with  respect  to  the  payment  of  money  into 
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1840.  Court,  gives  the  proper  effect  of  that  payment;  that  the 
money  shall  be  considered  struck  out  of  the  declaration, 
and  that  the  claim  of  the  plaintiff,  so  far,  shall  be  considered 
as  if  it  had  never  existed  at  all,  and  the  case  shall  go  on, 
as  if  that  had  never  been  heard  o€  The  effect  of  this  rule 
being  adopted,  is,  that  parties  are  encouraged  to  pay  money 
into  Court  In  this  case,  I  am  of  opinion,  that  there  was 
no  evidence  afforded,  by  the  payment  of  money  into  Court, 
under  the  indebitatus  count,  of  the  joint  liability  of  the  de- 
fendants, and  I  think  that  this  rule  should  be  made  absolute 
for  a  nonsuit 

Rule  absolute  (a). 

(fl)  See  Arnold  v.  Burgm,  amie,  vol.  8,  p.  247. 


To  in  action 
of  assumpsit, 
brought  upon 
A  decree  od- 
tained  in  the 
Court  of  Ses- 
sion, in  Scot- 
land, the  de- 
fendant plead- 


X. 


CowAN  and  Another  v.  Bbaidwood. 

J.  HIS  case  came  before  the  Court  upon  a  demurrer  to  the 
plaintiflb*  replication.  It  was  an  action  of  assumpsit,  and 
the  declaration  alleged,  for  that  whereas  heretofore,  to  wit, 
on  the  1 1th  day  of  December,  in  the  year  of  our  Lord  1838, 
a  certain  decree  was  made  and  pronounced  in  and  by  the 


time  of  the 
commence- 
ment of  the 
suit  in  that 
Court,  or  at 


ed,  that  he  was  CouTt  of  OUT  Lady  the  Queen,  before  the  Lords  of  Council 

not,  at  the  .  •  .  , 

and  Session  Bt  Edinbuigh,  in  that  part  of  the  United  King- 
dom of  Great  Britain  and  Ireland  called  Scotland,  in  and 
concerning  a  certain  action  there  depending  in  the  same 
anytimeduring  Couit,  at  the  instance  of  the  now  plaintiffs  against  the  de- 
-  -  fendant,  whereby  the  Lords  of  Council  and  Session  afore- 
said did  then  decree  and  ordain  the  defendant  to  make 
payment  to  the  plaintifis  of  a  certun  sum,  to  wit,  the  sum 
of  36/L  7«.  4fl!i,  with  the  legal  interest  thereof,  fix>m  the  30th 
day  of  August,  in  the  said  year  1838,  untO  payment ;  and 


ings  therein, 

in  Scotland, 

or  at  any  place 

within  the 

jurisdiction  of 

that  Court, 

nor  was  he, 

at  any  time, 

hefore  the 

pronouncing  of 

the  decree,  in  anv  manner,  according  to  the  course  and  practice  of  the  said  Court,  notified^  nor 

did  he  know  of  toe  j^roceedings,  so  that  he  miffht,  by  himself,  his  proctor,  attorney  or  agent, 

appear,  or  plead,  or  in  any  way  defend  himself  m  the  action,  nor  did  he  ^pear  in  or  to  any  of 

the  proceedings,  whereby  the  decree  was  contrary  to  natural  Justice,  and  wholly  inoperative  and 

void  against  the  defcndaiit  -.  Hdd^  ill. 
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abo  to  make  payment  to  the  plainti&  of  a  certain  other 
sum,  to  wity  the  sum  of  4/L  4$,  Sd. ;  and  likewise  to  make 
payment  to  the  plaintifis  of  a  certain  other  sum,  to  wit,  the 
som  of  \ZL  2s.  lid.,  of  expenses  of  process,  as  taxed  by  the 
auditor  of  the  Court,  together  with  a  certain  other  sum,  to 
wit,  the  sum  of  2L  d#.  7id.,  being  the  full  dues  of  extracting 
that  decree,  as  by  the  said  decree  remaining  in  the  Court  of 
Season  at  Edinburg^h  aforesaid,  more  fully  appears,  which 
said  decree  remains  in  full  force,  and  wholly  unsatisfied, 
whefeby  the  defendant  became  liable  to  pay  to  the  plaintifis 
the  said  sums  of  money  so  decreed  to  be  paid  as  aforesaid, 
together  with  such  interest  as  aforesaid,  on  the  said  sum  of 
ML  7s.  4d.9  according  to  the  said  decree,  when  he,  the  de- 
fendant, should  be  thereunto  afterwards  requested,  and 
being  so  liable  the  defendant,  in  consideration  thereoi^  after- 
wards to  wit,  on  the  said  11th  day  of  December,  in  the  year 
of  our  Lord  1838,  aforesaid,  promised  the  phuntifi  to  pay 
them  the  said  sums  of  money  so  decreed  to  be  paid  as  afore- 
said, together  with  such  interest  as  aforesaid,  on  request ; 
and  whereas  also  the  defendant  heretofore,  to  wit,  on  the 
Ist  day  of  January,  in  the  year  of  our  Lord  1839,  was  in- 
debted to  the  plaintiflfe  in  lOOi  for  money  found  to  be  due 
fiom  the  defendant  to  the  pliunriflh  on  an  account  then 
stated  between  them;  and  whereas  the  defendant  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  in  con- 
sideration  of  the  premises,  then  promised  the  plaintiflb  to 
pay  them  the  last-mentioned  sum  or  request,  yet  he  has 
disregarded  his  promises,  and  has  not  paid  any  of  the  said 
monies  in  this  declaration  aforesaid,  or  any  part  thereof,  to 
the  plaintifis'  damage  of  100&,  and  thereupon  they  bring 
their  suit  The  defendant  pleaded,  first,  non  assumpsit ; 
secondly,  the  Statute  of  Limitations;  thirdly,  that  the 
decree  was  not  made  and  pronounced  in  and  by  the  said 
Court  of  Session,  in  and  concerning  the  said  action,  modo 
et  forma ;  and  fourthly,  for  a  further  plea  in  this  behalf  as 
to  the  said  first  count  of  the  said  declaration,  the  said  de- 
fendant says,  that  he,  the  said  defendant,  was  not  at  the  time 
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of  the  commencement  of  the  said  action  in  the  said  first 
count  of  the  said  declaration  mentioned,  or  at  any  time 
dming  the  proceedings  in  the  said  Court  of  our  Lady  the 
Queen^  before  the  Lords  of  Council  and  Session,  in  that 
Court  also  mentioned,  in  that  part  of  the  United  Kingdom 
of  Great  Britain  and  Ireland  called  Scotland,  or  at  any 
place  within  the  jurisdiction  of  the  said  Court,  in  which 
the  said  action  was  so  depending  as  aforesaid ;  nor  was  he, 
the  said  defendant,  at  any  time  before  the  making  or  pro- 
nouncing the  said  decree  in  the  said  first  count  mentioned 
in  any  manner,  according  to  the  coiurse  and  practice  of  the 
said  Court  notified ;  nor  did  the  defendant  then  know  of 
the  said  several  proceedings,  or  of  any  or  either  of  them,  so 
that  he,  the  said  defendant,  could  or  might  by  himself,  his 
proctor,  attorney,  or  other  agent,  by  him  appointed  and 
instructed  in  that  behalf,  appear  or  plead,  or  in  any  way 
defend  himself  in  the  said  action  then  depending  in  the 
said  Court,  at  the  instance  of  the  said  plaintifis,  against  the 
said  defendant ;  nor  did  he,  the  said  defendant,  appear  in 
or  to  any  or  either  of  the  said  proceedings,  whereby  the 
said  decree  so  made  and  pronounced  in  the  said  Court  of 
our  Lady  the  Queen,  was  and  is  contrary  to  natural  justice, 
and  wholly  inoperative  and  void  against  him,  the  said  de- 
fendant, and  all  remedy  thereon  for  the  said  several  sums  of 
money,  for  which  the  said  decree  was  so  made  and  pro- 
nounced, as  in  the  said  first  count  of  the  said  declaration 
mentioned,  was  and  is  wholly  lost  to  the  said  plaintifis;  and 
he,  the  said  defendant,  hath  fix>m  the  time  of  pronouncing 
the  said  decree,  hitherto  always  resisted  and  impeached  the 
said  decree  on  that  account,  and  they,  the  said  plaintifls, 
have  not  ever  obtained  the  said  several  sums  of  money,  or 
any  or  either  of  them,  or  any  part  thereof,  which  it  is 
alleged,  in  the  said  first  count  of  the  said  declaration,  were 
decreed  and  ordained  to  the  said  plaintifis ;  and  the  said 
defendant,  in  feet,  further  says,  that  the  said  decree  being 
so  contrary  to  natural  justice,  and  wholly  inoperative  and 
void,  still  remains  wholly  unsatisfied,  and  without  force  or 
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virtue;  and  this  he,  the  said  defendant,  is  ready  to  ve- 
rify, &c 

Replication.  As  to  the  plea  fourthly,  above  pleaded,  the 
plaintifls  say  that  the  defendant  is  a  subject  of  our  Lady  the 
Qaeen,  and  was  bom  within  that  part  of  the  United  King- 
dom of  Great  Britiun  and  Ireland  called  Scotland,  and  for 
a  long  time  before  the  commencement  of  the  action  in  the 
fiiat  count  mentioned,  was  resident  in  Scotland  aforesaid, 
to  wit,  at  Edinburgh  there,  but  the  defendant,  before  and 
at  die  time  of  the  issuing,  of  the  letters  of  arrest,  must,  and 
of  the  issuing  of  the  summons  and  making  the  citation 
hereinafter  mentioned,  and  fix>m  those  times  continually, 
hitherto  was  absent,  and  forth  for  Scotland  aforesaid.  The 
replication  then  went  on  to  set  out  the  proceedings  in  the 
Scotdi  Court,  from  which  it  appeared  that  the  suit  had 
been  originally  commenced  against  the  defendant  as  secu- 
rity for  the  performance  of  certain  conditions  of  a  bond, 
entered  into  on  the  30th  of  March,  1829,  and  having  stated 
letters  of  arrestment  ad  pundandam  jurisdictionem  to  have 
been  issued  against  the  defendant,  upon  which  arrestments 
were  subsequently  used,  together  with  the  summons,  and 
subsequent  proceedings  to  this  decree,  which  was  made  on 
the  11th  of  December,  1838,  concluded  as  follows: — And 
the  plaintifis,  in  tact,  say,  that  at  the  time  the  said  bond  in 
the  said  summons  and* decree  mentioned,  was  made  and 
entered  into  by  the  defendant,  to  wit,  on  the  3(Hh  day  of 
March,  1829,  he,  the  said  defendant,  was  resident  in  Scot- 
land aforesaid,  where  the  said  bond  was  made  and  entered 
into  by  the  defendant,  who  then  had,  and  from  thence  con- 
tinually has  had,  and  has  certain  real  and  personal  estates 
within  the  said  realm  of  Scodand.  And  the  plalatifis,  in 
fitct,  forther  say,  that  by  means  of  the  said  arrestments  so 
caused  to  be  used,  and  the  said  summons  and  citation  done 
and  performed,  as  in  this  replication  aforesaid,  the  said 
Court,  before  the  Lords  of  Council  and  Session  had,  by  the 
law  of  Scotland  aforesaid,  and  by  force  of  the  said  act  of 
Parliament  (6  Geo.  4,  c.  120),  jurisdiction  over  the  said 
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ataon,  and  that  the  said  decree,  made  and  pronounced  as 
in  the  declaration  mentioned,  and  as  in  this  replication  set 
forth,  was  and  is,  by  the  law  of  Scotland  aforesaid,  binding 
on  the  defendant,  notwithstanding  the  said  defendant  was 
not  in  Scotland,  or  within  the  jurisdiction  of  the  said  Court, 
as  in  the  said  fourth  plea  is  mentioned,  and  notwithstand- 
ing the  other  allegations,  matters,  and  things  in  that  plea 
appearing ;  and  the  plaintifis  in  fact  say,  that  the  several 
sums  of  money  in  the  first  count  of  the  declaration,  men- 
tioned to  have  been  decreed  and  ordained  to  be  paid  to  the 
plaintifis,  were  and  are  justly  and  truly  due,  and  payable  by 
the  defendant  to  the  plaintifis  in  manner  in  the  said  decree 
appearing.     Verification. 

Special  demurrer,  assigning  for  causes ;  that  although  the 
defendant  hath  in  his  fourth  plea  alleged  certain  matters  of 
defence  to  the  said  cause  of  action  in  the  said  first  count  of 
the  said  declaration,  which  the  said  defendant  contends  are 
sufficient  to  defeat  the  said  claim  of  the  said  plaintiffit  in 
the  first  count  of  the  said  declaration  mentioned,  yet  the 
said  plaintiff  have  not  in  and  by  their  said  replication  con- 
fessed and  avoided  the  said  several  grounds  of  defence,  nor 
have  they  in  or  by  their  said  replication  traversed  the  same, 
but  on  the  contrary  thereof  the  said  plaintifis  have  admitted 
the  said  several  grounds  of  defence  particularly  mentioned 
and  set  forth  in  the  said  plea,  and*  have  attempted  to  put 
in  issue  fects  which  are  altogether  immaterial  in  the  pro- 
ceedings of  this  cause ;  and  the  said  plaintifis  have  in  their 
said  replication  set  forth  therein  a  certain  decree,  obtained 
in  the  Court  before  the  Lords  of  Council  and  Session  in 
Scotland,  which  said  decree,  for  anything  that  appears,  is 
another  and  difierent  decree  than  that  set  forth  in  the  first 
count  of  the  declaration ;  and  also  for  that  it  appears,  in 
and  by  the  pleadings  in  this  cause,  that  the  said  plarntifis 
had  not  tmy  right  of  action  which  can  be  enforced  against 
the  said  defendants  by  the  laws  of  this  country ;  and  also 
for  that  the  said  plaintifis  have  in  their  said  replication  de- 
parted fi*om  the  said  cause  of  action  in  the  first  count  of 
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their  said  dedaration  mentioned,  and  liave  thereby  attempted 
to  put  in  issue  another  and  difiPerent  decree  than  that  de- 
daied  upon ;  and  also  for  that  the  said  replication  of  tlie 
said  plainti&  to  the  said  fourth  plea  of  the  said  defendant 
is  in  other  respects  uncertain,  informal,  and  insufficient. 
Joinder. 
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Ogle  now  appeared  to  suppcnrt  the  demurrer.     [Tindal, 
C.  J. — The  question  will  turn  upon  the  plea ;  the  suf- 
fidency  of  which  must  be  supported.]     The  plea  was  suf- 
ficient in  alleging^  that  the  defendant  was  not  within  the 
jurisdiction  of  the  Court,  in  which  the  decree  was  granted, 
and  that  he  was  neither  served  with  process,  nor  had  ap« 
peared  to  defend  the  suit     Buchanan  t.  Rueker  (a),  dis- 
tinctly decided,  that  an  action  would  not  lie  on  a  foreign 
judgment^  when  it  appeared  that  the  defendant  was  not 
resident  within  the  jurisdiction  of  the  foreign  Court,  and 
was  not  served  with  process,  although  the  proceedings  were 
had  aecording  to  the  practice  of  that  Court    The  circum- 
stances alleged  in  the  plea,  were  sufficient  to  shew  that  the 
decree  in  this  case  was  contrary  to  natural  justice  and  com- 
mon sense,  and  the  Court  would  not  conclude  the  defendant 
from  disputing  a  foreign  judgment  when  such  was  the  case. 
[^CoUmanf  J.— Is  not  the  allegation  that  the  decree  is  con- 
trary to  natural  justice,  and,  therefore,  wholly  inoperadye 
and  void,  the  result  of  a  condnsion  of  law  founded  on  the 
previous  statements,  rather  than  a  distinct  allegation  ?]     It 
amounted  to  a  positive  allegation,  and  natural  justice  being 
opposed  to  the  decree,  assumpsit  would  not  lie  upon  it 
[Batanquet,  J. — In  Buchanan  v.  Mucker,  the  defendant 
had  never  been  in  Tobago,  where  the  judgment  was  ob- 
tained, upon  which  the  action  was  brought]     Nor  did  it 
a{^)ear,  on  the  fiice  of  the  pleadings  in  the  present  case, 
that  the  defendant  was  ever  in  Scotland.     [^Tindal,  C.  J. — 
The  plea  does  not  say  that  he  was  not  at  any  time  in  Scot- 
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land,  but  only  that  he  was  not  there  during  the  time  of 
these  proceedings.  That  does  not  shew  that  he  was  never 
there,  but  seems  rather  to  imply  the  contrary.]  It  must  be 
admitted  that  the  great  di£Biculty  under  which  the  defend- 
ant laboured,  was  to  distinguish  this  case  from  the  case  of 
Douglas  v.  Forrest  (a).  That  was  an  action  on  a  Scotch 
decree,  to  which  the  defendant  pleaded  non  assumpsit,  and 
it  was  proved  on  the  trial,  by  an  advocate  of  the  Scotch 
Courts,  that  by  the  law  of  Scotland,  the  Court  of  Session 
might,  after  such  proclamations,  as  were  mentioned  in  the 
decree,  had  been  made,  pronounce  judgment  against  a  native 
Scotchman,  resident  in  Scotland,  who  had  heritable  pro- 
perty in  that  country,  for  a  debt  contracted  in  Scotland, 
although  the  debtor  had  no  notice  of  any  of  the  proceed- 
ings, and  was  out  of  Scotland  at  the  time.  There  the  de- 
fendant Uved  in  Scotland  at  the  time  of  the  debt,  which 
was  the  subject  matter  of  the  decree,  was  contracted ;  and 
that  *was  one  of  the  ingredients  in  the  case,  upon  which  the 
Court  arrived  at  the  conclusion  that  the  action  should  be 
supported ;  but  the  replication  here  contained  only  an  alle- 
gation, that  the  defendant  was  resident  in  Scotland  at  the 
time  the  bond,  which  formed  the  subject  of  the  action,  was 
entered  into,  and  he  was  only  a  surety  under  that  bond. 
Hall  V.  Odder  (b\  and  Smith  v.  NichoUs  (c),  shewed  that 
the  defendant  was  not  estopped  from  disputing  the  decree. 
The  first  case  decided  that  the  plaintiff,  although  he  had 
obtained  a  decree  in  his  favour  in  a  Scotch  Court,  was  at 
liberty  to  waive  that  decree,  and  proceed  on  the  original 
cause  of  action  in  an  English  Court,  and  in  the  latter  case 
it  was  held,  it  being  attempted  to  set  up  a  judgment  in  the 
Vice  Admiralty  Court  of  Sierra  Leone,  as  an  estoppel  to 
proceedings  here,  that  the  judgment  of  that  Court  did  not 
merge  or  extinguish  the  original  cause  of  action.     The 


(a)  4  Bing.  686 ;  S.  C.  1  Mo. 
&  P.  663. 
(6)  11  East,  118. 


(c)  5  Bing.  N.  C.  208  ;  S.  C.  7 
Scott,  147 ;  Ante,  vol.  7,  p.  283. 
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right  of  the  defendant  to  dispute  the  decree,  as  having  been        l^^^  ^ 
impioperiy  obtained,  by  reason  of  its  being  granted  in  his       Cowan 
absence,  and  without  due  notice  to  him,  being  therefore   •^^  ^^^ 
apparent,   the  chius   of  alleging  those  fiu^ts,  which  were   Braiowood. 
proved  in  Douglas  v.  Forrest,  fell  on  the  plaintiff;  and  the  ' 
declaration  containing  no  such  allegations,  the  plea  must 
be  taken  to  be  good,  and  to  afford  a  sufficient  imswer 
to  it    Hie  plea  stated  distinctly,  that  the  defendant  was 
not  in  Scotland,  or  in  any  place  within  the  jurisdiction  of 
die  Court,  during  the  proceedings ;  that  he  was  not,  before 
the  mating  of  the  decree,  in  any  manner,  according  to  the 
cooTBe  imd  practice  of  the  Court,  notified  of  the  proceed- 
ingB;  nor  did  he  know  of  them,  so  that  he  could,  by  himself 
or  his  proctor,  appear  or  plead,  or  in  any  way  defend  him- 
self in  the  action,  nor,  in  &ct,  did  he  appear.     The  result 
of  this  was,  that  the  whole  proceedings  took  place  in  his 
absence^  and  without  his  knowledge,  and  that  the  decree 
was,  therefore,  as  it  was  stated,  contrary  to  natural  justice. 
The  defendant,  therefore,  was  entitled  to  judgment 

RawUnsony  for  the  plaintiff,  was  stopped  by  the  Court 

TiMDAi^  C.  J. — ^It  appears  to  my  mind,  that  this  plea  is 
insufficient,  and  that  the  effiect  of  the  plea  and  the  replica- 
tion added  to  it,  is  to  bring  before  the  Court  the  re-hearing 
of  the  case  of  Douglas  v.  Forrest,  with  which  in  substance 
and  effect  this  case  agrees.  The  declaration  is  in  the  usual 
ferra,  and  sets  up  a  decree  of  a  Scotch  Court,  and  the  form 
being  that  which  has  been  adopted  from  the  earliest  times, 
I  cannot  suppose  that  any  objection  can  exist  to  it,  or  can 
now  be  taken.  Is  there  then  enough  on  the  plea  to  shew 
that  the  decree  is  not  binding  on  the  defendant?  In  bringing 
such  a  plea  before  the  Court,  the  defendant  should  have  put 
in  all^ations,  which  would  have  brought  this  case  within 
the  reach  of  those  decisions  which  have  been  pronounced 
upon  the  subject  of  foreign  judgments.  But,  there  is  no 
statement  that  he  was  not  resident  in  Scotland  during  the 
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1840.       time  of  these  proceedings^  nor  that  he  was  not  liable  t«  the 
Cowan       '*^^  ^^  Scotland  during  the  time  of  these  proce^sdings,  nor  is 
and  Another    there  any  such  allegation  as  formed  the  subject  of  strong  ob- 
Braidwood.   jection  in  Douglas  v.  Fcrresty  that  he  had  no  property  or  house 
in  Scotland^  for  in  case  he  had  any  such,  it  is  reasonable  to 
suppose  that  some  one  would  have  come  forward  to  defend 
him.   Then  there  is  no  statement  that  he  had  no  knowledge 
or  notice  of  these  proceedings.     In  a  very  technical  manner, 
indeed,  he  says,  that  they  were  not  notified  to  him,  accord- 
ing **  to  the  course  and  practice  of  the  Court  f  that  is, 
that  he  had  no  such  notice,  as  according  to  strictness  and 
propriety  he  should  have  had,  but  that  is  very  far  from 
alleging  that  he  had  no  thorough  or  complete  notice  of  the 
proceedings.     The  plea  then  goes  on  to  say,  that  the  de- 
fendant had  no  notice  of  the  proceedings  so  as  he  might 
"  by  himself,  his  proctor,  attorney,  or  other  agent,  by  him 
appointed  and  instructed  in  that  behalf,  appear  or  plead,  or 
in  any  way  defend  himself  in  the  said  action,"  still  leaving 
it  open  that  he  might  have  had  notice,  and  that  he  might 
have  applied  to  the  Court     It  seems,  therefore,  to  me,  that 
this  plea,  which  should  be  good  in  omnibus,  as  the  party  is 
prima  facie  bound  by  it,  is  deficient  in  these  particulars, 
and  being  so,  we  are  not  called  upon  to  look  at  the  replica- 
tion, but  to  give  judgment  for  the  plaintiff. 

BosANQUET,  J. —  I  am  also  of  opinion  that  this  plea  is 
not  a  sufficient  answer  to  the  declaration.  The.  declaration 
'  is  firamed  in  the  usual  way  and  according  to  the  ordinary 
practice,  and  it  has  not  been  hitherto  found  necessary  to 
introduce  any  particular  circumstances  to  make  the  decree 
available  in  England.  Then  the  plea  sets  up,  that  this  is  a 
decree  contrary  to  natural  justice,  and,  therefore,  inoperatiYe 
and  void.  This  is  not  an  allegation  which  is  traversable  ; 
it  is  only  a  conclusion,  that  from  certain  matters  appearing 
on  the  plea,  the  decree  is  inoperative.  That  it  is  a  decree 
contrary  to  natural  justice  is  a  conclusion  of  law,  and  if  it 
is  contraiy  to  natural  justice  for  the  reasons  stated,  that 
may  be  a  cause  for  holding  it  void.     Then  what  are  the 
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gRNinds  apon  which  this  conclusion  is  formed  ?  They  aiie, 
that  at  the  time  of  the  commencement  of  the  suit,  upon 
which  the  decree  was  given,  and  during  its  progress,  the  de«- 
fiendant  was  not  in  Scotland.  There  is  no  allegation,  how- 
ever, that  he  was  not  domiciled  there, — that  he  had  no  pro- 
per^ there,— that  he  was  not  a  natural  bom  Scotchman, 
nor  <^  any  of  those  circumstances  which  were  particularly 
adverted  to  in  Douglas  v.  Forrest ;  nor  does  it  n^ative 
his  knowledge  of  the  sentence  and  decree.  In  a  very  tech- 
nical way  it  does  say,  that  the  proceedings  were  not  notified 
to  him  according  to  the  practice  of  the  Court ;  but  that  is 
not  incoDsistent  with  his  having  had  notice,  slthough  that 
notice  may  have  been  irregular.  Then  the  plea  goes  on  a 
Uttle  further,  and  says,  that  the  defendant  did  not  know  of 
the  [Mxxseedings,  or  any  of  them,  so  that  he  could  appear 
and  defend  himself  either  personally  or  by  his  proctor.  If 
he  meant  to  depend  upon  this  allegation,  it  should  have 
been  m»le  in  wiy  diflfeient  terma.  On  theae  giounda, 
therefore,  it  seems  to  me,  that  the  defendant  has  not  stated 
sufficient  reasons  for  the  conclusion  which  he  draws ;  and, 
without  deciding  upon  the  replication,  I  think  that  we  must 
hold  the  plea  to  be  bad,  and  that  the  plaintiff  is  entitled  to 


1840. 


Cowan 
and  AnotlMr 

«. 
BBAjmroos. 


our 


CoLTMAN,  J. — The  allegation  in  this  plea,  *^  whereby  the 
said  decree,  so  made  and  pronounced  in  the  said  Court  of 
our  Lady  the  Queen,  was  and  is  contrary  to  natural  justice, 
and  whcdly  inoperative  and  void,**  certamly  appears  to  me 
to  amoont  to  nothinj^  unless  the  preceding  aUegations 
shew  what  is  meant  It  is  quite  consistent  with  this  plea, 
that  die  defendant  was  domiciled  in  Scotland  at  the  time  of 
the  suit,  and  althot^h  the  strict  rule  may  not  have  been 
complied  with  in  giving  notice  of  the  proceedings,  yet  that 
may  have  been  sufficient  notice  according  to  the  substantial 
justice  of  the  case.  Then  as  to  the  allegation  that  the  de- 
fendant did  not  know  of  the  proceedings,  that  may  be 
quite  true;  but  yet  he  may  have  had  all  the  benefits  that 
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natural  justice  requiiies.  It  appears,  therefor^,  to  me,  that 
the  party  is  bound  to  make  out  a  good  defence  in  omnibus, 
and  that  the  defendant  does  not  make  out  a  sufficient  case. 

Maule,  J. — ^I  also  think  that  this  plea  is  bad  The  de- 
daration  is  in  the  ordinary  form,  and  it  states  a  good  con- 
sideration for  the  promise  alleged,  and  the  plea  ought  to 
state  something  in  answer  to  it.  The  answer  which  is  set 
up  is,  that  the  decree,  which  formed  the  consideration  of 
the  promise,  is  a  voidable  decree,  and  in  order  to  shew  that 
it  is  so,  he  should  either  shew  that  it  is  not  a  binding  decree 
in  Scotland,  which  he  does  not  a£fect  to  do^  or  that  which 
he  does  affect  to  do,  to  shew  that  it  was  not  binding  here, 
as  being  contrary  to  natural  justice,  and  as  being  contrary 
also  to  the  case  of  Buchanan  y.  Rucker.  But  I  do  not 
think  that  he  does  so :  because  the  Courts  at  Westminster 
Hall,  in  sustaining  actions  on  judgments  of  foreign  Courts, 
against  absent  persons,  have  decided  that  in  their  opinion  a 
decree  is  not  contrary  to  natural  justice,  although  the  party 
may  be  absent  So  here,  the  allegation  of  the  party  not 
having  notice,  will  not  of  itself  shew  the  decree  to  be  con- 
trary to  natural  justice,  and  that  there  is  no  ground  for  an 
action  of  assumpsit.  Then  here  is  a  declaration,  which  sets 
up  a  decree  of  a  Scotch  Court ;  and  then  there  is  a  plea, 
which  does  not  necessarily  shew  that  there  was  no  good 
consideration  for  it,  or  that  it  is  void.  Therefore  the  plea 
does  not  afford  a  sufficient  answer  to  the  declaraticMi.  It 
should  shew,  that  imder  no  circumstances  can  the  decree  be 
sustained.  It  ought  not  to  select  some  circumstances  and 
leave  out  others,  which  might  make  it  good  in  one  case  and 
not  in  another.  The  plea  is,  therefore,  bad.  In  saying 
this,  however,  the  Court  does  not  touch  upon  the  decision 
in  Buchanan  v.  Rucker^  but  it  merely  sustains  the  law,  that 
where  the  declaration  is  good  the  plea  must  contain  matter 
which  makes  it  inconsistent  with  the  declaration. 


Ogle  then  applied  for  leave  to  amend. 
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Tdidal,  C.  J. — The  probability  is,  that  if  we  grant  leave 
to  amend,  the  defendant  will  traverse  the  decree^  which  will 
bring  in  some  very  expensive  evidence.  There  is  nothing 
stated  to  induce  the  Court  to  suppose  that  the  defendant 
has  merits,  and  we  cannot  accede  to  the  application. 


1840. 
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Judgment  for  the  plaintiff. 


FoBBES  V.  Simmons. 

Stephen,  Setjt,  shewed  cause  against  a  rule,  obtained 
by  Bampas,  Serjt,  for  entering  a  su^estion  on  the  record 
mider  the  Middlesex  County  Court  Act,  (23  Geo.  2,  c  33) 
for  costs,  less  than  40s.  having  been  recovered  on  the  trial 
of  the  cause.  It  was  an  action  brought  by  the  plaintiff,  to 
recover  the  sum  of  2L  Is.  6  j.,  for  goods  sold  and  delivered ; 
to  which  the  defendant  pleaded,  never  indebted ;  the  cause 
was  tried  before  the  under-sheriff,  when  evidence  was  given 
that  goods  to  the  amount  of  Ss.  Sd.  had  been  returned  before 
the  commencement  of  the  suit  A  verdict  for  IL  ISs.  6d. 
only  was  therefore  returned,  and  it  was  sought,  upon  this 
fict,  to  bring  the  case  within  the  operation  of  the  statute. 
It  was  objected,  that  where  the  cause  was  tried  before  the 
dieriff,  the  rule  laid  down  in  the  19th  section  of  the  statute 
did  not  apply.  That  section  referred  to  *^any  action  of 
debt,  or  action  upon  assumpsit,  commenced  or  prosecuted 
in  any  of  his  Majesty's  Courts  of  record  at  Westminster." 
That  could  not  be  taken  to  refer  to  the  Court  of  an  under- 
sheriff  [JSrskine,  J. — The  case  of  Bishop  v.  Marsh  (a) 
has  aheady  decided  that  point.  Wells  v.  Langridge  {b)y 
and  Turner  v.  Barnard  (c),  are  to  the  same  point]     The 


An  applicatkm 
to  wHa  a  sug- 
gestion on  the 
roll  under  tlio 
Middlesex 
County  Court 
Act,  for  costs, 
may  be  made  as 
weU  in  a  case 
tried  before 
the  sheriff,  as  a 
case  tried  in 
one  of  the  su- 
perior Courts. 


(a)  Ante,  vol.  8,  p.  1 ;    S.  C. 
6  BiDg.  N.  C.  12. 


(6)  AtUe,  Tol.  6,  p.  509. 
(c)  Ibid.  p.  170. 
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cases  of  Jones  v.  Barnes  (a),  aad  Pritchard  v.  McGHU{h)y 
had  a  contrary  tendency. 

Bampas,  Setjt,  in  support  of  the  rule,  dted  Thorn  v* 
Chinnock  (e),  where  the  same  objection  was  taken  by  his 
learned  brothers,  but  fidled. 


TiNDAL,  C.  J. — I  think  the  case  of  Bishop  v.  Marsh  is 
decisive. 

Rule  absolute. 


(a)  2M.&W.313;  S.G.  Ante, 
vol.  5,  p.  455. 
(6)  Ibid.  380 :  S.  C.  Ante,  vol. 


6,  p.  731. 

(c)  Ante^  vol.  8,  p.  585 ;  S.  C. 
1  Scott,  New  Rep.  138. 


The 

in  eapport  of 
an  application 
for  a  dis- 
tringas, stated 
the  requisite 
number  of 
calls  and  ap» 
pointments  to 
naye  been 
made,  but  set 
forth  that  at 


Archer  t;.  Brindlet. 

\yHANNELLi  Serjt^  moved  for  a  distringas.  From  the 
affidavit  it  appeared,  that  the  writ  of  summons  had  issued 
on  the  2nd  of  October,  in  the  present  year.  In  the  months 
of  August  and  September,  letters  had  been  addressed  to  the 
defendant,  at  his  residence,  where  he  carried  on  the  business 
of  a  suigeon,  but  no  answers  had  been  returned  to  them. 
Since  the  issuing  of  the  writ  of  summons,  every  means  had 
the  second  call,  been  employed  to  procure  its  service.  The  deponent  stated 
was  mWied  that  he  had  called  at  the  house  of  the  defendant  on  the 
fendi^hsd  ^^^  ^^  October,  and  was  informed  that  he  was  not  at  home ; 
been  away         that  he  made  an  appointment  for  the  next  dav,  and  that 

from  home  for  ,  ^  * 

five  weeks,  and  then,  on  his  Calling,  he  was  informed  by  another  person, 
mauiry  in  tfe"  that  he  was  Still  away  from  home,  and  that  he  had  been 
SftTi^'  away  for  five  weeks.  \_Tindak  C  J.— That  is  perfecdy 
the  same  fact,    compatible  with  his  being  abroad].     The  other  calls  and 

as  well  as  that  \  i  j  ii  ,  ., 

the  defendant     appomtments  were  then  made  and  kept,  but  with  no  success. 

was  believed  to 

be  out  of  the  way,  to  avoid  service  of  a  writ  of  execution  in  another  action  *.  The  Court 
eranted  the  distringas,  although  it  was  possible,  that  from  the  length  of  time  during  which  the 
aefendant  had  been  absent,  he  had  not  neard  of  the  proceedings.    ^ 
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Inquiries  were  subsequently  madid  at  the  house  of  a  chemist        1840. 
in  the  neighbouriiood,  who  usually  made  up  the  medicines      abchir 
of  the  defendant,  and  the  deponent  was  informed  by  the     „    <'• 
chemist,  that  he  had  not  seen  the  defendant  for  several 
weeks,  and  that  he  believed  that  he  was  out  of  the  way. 
The  difficulties  were^  firat,  that  it  was  quite  possible^  fix>m 
its  braig  stated  that  the  defendant  had  been  out  of  the  way 
§x  five  weeks,  that  he  had  never  heard  of  these  proceed- 
ioga ;  and  secondly,  that  there  could  be  no  allegation  made 
that  he  was  out  of  the  way  to  avoid  service  of  process  in 
this  action.     It  was  believed  that  he  was  out  of  the  way  to 
service  of  a  writ  of  execution  in  another  suit 


TiNDAii,  C«  J. — ^You  may  take  the  distringas.  If  there 
be  my  grounds  for  the  application,  the  defendant  may  come 
to  the  Court  to  set  it  aside. 

Rule  granted. 


Legqe  v.  Botd. 

L  HE  SoUcUor  General  moved  for  a  rule,  calling  upon  the  a  plea  of  the 
plaintiff  to  shew  cause,  why  the  defendant  should  not  be  » bTstatote^" 
aUowed  to  plead  a  special  plea,  besides  the  plea  of  the  » within  the 

*  r  r      "  r  meaning  and 

general  issue,  by  statute.     It  was  an  action  brought  by  the  •  operation  of 
owner  of  certain  tobacco,  against  the  collector  of  customs  h.  T.,  4  Wm. 
duties  at  Torbay ;  and  the  question  involved  in  the  cause,  JfJ^  J^^J  jj^ 
was,  whether  the  plaintiff  vras  entitled  to  call  upon  the  de-  ;«ff«r  **»«  d«- 

•^  11.  .     1  .  fendant  to  pat 

fendant  to  sign  a  document,  to  enable  him  to  obtain  his  to-  it  on  the  re- 
baoco,  upon  the  payment  of  certain  reduced  duties,  by  reason  ^^h  aspeciaf 
ufitB  having  been  damaged  in  consequence  of  being  wredeed?  ^^^^^^^ 
Two  questions  arose  upon  the  subject  matter  of  the  action,  of  defence. 
It  appeared  that  the  tobacco  had  been  landed  in  London, 
and  had  been  warehoused,  but  under  the  provisions  of  the 
Warehousing  Act,  it  had  been  re-shipped  for  the  purpose 
of  being  conveyed  to  Londonderry.     On  the  voyage  to  that 
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1840.  place  the  ship  m  which  it  had  been  placed  was  run  into  by 
another  vessel,  and  the  damage  which  she  sustained  was 
deemed  to  be  so  serious,  that  her  crew  abandoned  her.  She 
did  not,  however,  go  down,  but  drifted  on  shore  at  Torbay^ 
where  she  was  secured  by  salvors,  by  whom  the  tobacco 
was  delivered  to  the  oflSceis  of  customs  at  that  place.  "First, 
the  question  arose,  whether  the  action  would  lie  against  the 
defendant  ?  And  secondly,  whether  the  tobacco  was  wrecked 
tobacco  within  the  meaning  of  the  act,  by  which  circum- 
stance it  would  be  liable  to  a  decreased  amount  of  duty  only ; 
its  importation  to  the  port  of  London  having  already  taken 
place.  Barry  v.  Amaud  (a)  was  a  case  which  had  arisen 
upon  the  act  The  object  was  to  put  this  defence  on  the 
record,  in  order  to  raise  the  questions  upon  demurrer,  but 
the  defendant  was  desirous  of  retaining  also  his  defence  of 
the  general  issue  by  statute.  The  case  had  been  before 
Erskine,  J.,  at  Chambers,  who  had  refused  the  order  sought 
for,  upon  the  authority  of  the  cases  of  Neak  v.  McKenzie  {b\ 
and  Fisher  v.  The  Thames  Junction  Railway  Company  (c). 
The  object  of  the  provisions  of  statutes  in  giving  the  plea  of 
the  general  issue  to  defendants,  was  to  grant  them  a  boon, 
and  it  was  never  intended,  when  that  plea  was  given,  to 
take  away  the  general  right  which  they  possessed  to  plead 
any  special  circumstances.  The  two  cases,  to  which  the 
learned  judge  had  referred  at  Chambers,  had  both  been  de- 
-  cided  before  the  rule  of  T.  T.,  1  Vict  (d)  had  been  pro- 
mulgated. 

Channell,  Seijt,  on  a  subsequent  day,  shewed  cause.  It 
was  not  within  the  intention  of  the  statute  to  allow  the 
statutable  plea  of  the  general  issue  to  be  pleaded,  in  addi- 
tion to  a  special  plea.  The  learned  judge  had  allowed  the 
plea  of  the  general  issue  to  be  put  upon  the  record,  but 
had  refused  to  allow  the  words,  **  by  statute,"  to  be  employed 

(a)  2  Perry  &  Dav.  633.  (c)  Ante,  vol.  5,  p.  773. 

(6)  I  C,  M.  &  R.  61.  (rf)  Ante,  vol.  6,  p.  649. 
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in  axmecuoD  widi  it     The  effect  of  aQowing  those  words        1840. 

would  be  to  enable  the  defendant  to  raise  all  the  defences 

which  were  given  by  the  statute  under  it,  although  the 

same  defences  were  raised  by  the  special  plea.    That  was 

not  within  the  intention  of  the  statute,  by  which  the  plea 

of  the  general  issue  was  given,  and  was,  besides,  in  direct 

omtravention  of  the  terms  of  the  rule  of  H.  T.,  4  W.  4  (a). 

The  recent  rule  of  T.  T.,  1  Vict  had  no  effect  upon  this 

case.     The  decisions  in  the  two  cases  otNeak  y.  McKenssie, 

and  fisher  v.  Ilie  Thames  Junction  JRaUway  Companff  were 

still  legally  apfdicable  to  it 

Tie  Solicitor  General  and  EUis,  in  support  of  the  rule. 
Rules  of  Court,  when  opposed  to  the  express  meaning  of 
acts  of  Parliament,  must  be  deemed  to  be  void.  Here,  the 
terms  of  the  statute,  which  allowed  the  plea  of  the  general 
isBoe  to  be  put  on  the  record,  vrith  a  certain  effect,  were 
posLdye  and  distinct,  and  no  rule  could  have  the  efiect  of 
depriving  the  defendant  of  the  right  which  was  conferred 
upon  him.  The  object  of  the  defendant,  in  putting  the 
special  plea  on  the  record  was,  by  securing  a  quick  means 
of  disposing  of  the  case,  to  save  the  public  time,  but  he  was 
desirous  not  to  sacrifice  the  advantages  afforded  him. 

TmsAL,  C.  J. — It  this  had  been  res  Integra,  I  should 
have  felt  considerable  doubt,  whether  the  special  plea,  de- 
sired to  be  put  on  the  record,  as  well  as  the  plea  of  the 
general  issue,  would  have  fellen  within  the  rule  of  Court 
which  r^ulates  tiie  putting  difierent  pleas  on  the  record; 
altiiough,  certainly,  the  object  and  effect  of  that  rule  is  to 
prevent  the  lengthening  of  the  record  by  the  pleading  of 
various  jdeas,  having  reference  to  the  same  subject  matter 
of  defence.  I  cannot  help  perceiving,  however,  that  this  is 
a  motion  made  to  the  Court  under  the  Statute  of  Anne ;  and 

(a)  Ante,  vol.  2,  p.  312.  " 
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1840.       we  must  consider  1m>w  that  statute  has  been  dealt  with  since 
'T^CT'^    ^  ^^^  rules.    NMe  y.  MaoKefme  seems  to  me  to  shew, 
V.  thtft  in  cases  where  the  parties  who  think  fit  to  avail  them- 

selves of  the  advantages  ariring  fiKHU  pleading  the  general 
isslie,  by  whkh  all  laatlBiB  of  defence  under  the  act  are  let 
in,  the  comnse  1ms  been  not  to  allow  them  to  plead  the 
special  matters. .  In  that  case  it  was  held,  diat  where  a  de- 
fendant may,  by  statute,  give  matter  of  justification  in  evi- 
dence under  the  general  issue,  he  will  not  be  permitted  to 
plead  the  general  issue,  and  also  a  special  plea  of  justifica* 
tion.  I  do  not  feel  that  any  difficulty  arises  upon  the  later 
rule ;  but  the  case  still  brings  us  back  to  the  question,  what 
is  the  sound  construction  of  the  statute  of  Anne  ?  It  seems 
to  me,  that  if  the  party  has  availedhimself  of  theadvantsges 
proceeding  fix>m  pleacUng  the  general  issue,  he  should  not 
slso  be  sllowed  to  plead  specially. 

CoLTMAK,  J. — I  quite  i^^ree  with  the  opinion  expressed 
by  my  Lord  Chief  Justice.  The  object  of  the  statute  of 
Anne  was  to  enable  pardes,  by  the  leave  of  the  Court,  to 
put  various  defences  on  the  record;  but  at  the  same  time, 
where  he  would  have  a  fiill  opportunity  for  defence  aflbrded 
him  under  the  general  issue,  I  do  not  apprehend  that  it  was 
meant  that  he  should  be  allowed  to  plead  additional  special 
pleas  unnecessarily.  It  was  formerly  the  practice,  under 
that  statute,  to  aUow  several  pleas  to  be  pleaded  without 
inquiry ;  but  that  being  found  to  be  an  erroneous  policy, 
the  Courts  have,  under  the  rules  which  have  been  promul- 
gated, refused  to  allow  that  practice  to  continue ;  and  in 
the  esses  which  have  been  cited,  it  has  been  held,  that 
psrties  availing  themselves  of  the  statutaUe  plea  of  the 
general  issue,  shall  not  also  be  permitted  to  set  up  the  same 
matter  of  defence  at  length. 

Mauls,  J. — I  think  also  that  this  rule  should  be  dis- 
chaiged*     The  statutes  which  provide  that  the  general  issue 


mCKABLMAS  TMBM,  4  VICT.  43 

may  be  pleaded,  and  the  special  matter  given  in  evidence  1840. 

under  it,   comprehend   all  the  powers  of  the  statute  of  Liooi 

Anne ;  not  in  form,  certainly,  but  in  effect,  and  according  _f • 
to  my  opinion,  were  intended  to  be  substituted  for  it     I 
think  that  in  this  case,  the  defendant  should  not  be  allowed 
to  plead  both  pleas,  and  that  the  role  should  be  dischaiged. 

Rule  discharged. 


Doe  dem.  Vincent  v.  Roe. 

tyHANNEL£09  Serjt,  moved  for  judgment  against  the  A  deohvition 
casual  ejector.  The  declaration  was  erroneously  entitled,  ui^«ntitied 
» of  "  Trinity  Term,  in  the  fourth  year  of  the  reign  of  ^fj^'^^ 
Qoeen  Victoria,"  a  term  which  had  not  yet  arrived.     The  fourth  yo«r  of 

the  reiffn  of 

case  of  Doe  devu  G&wland  v.  Eoe  (a),  shewed  that  the  ap-  QueenTic 
plication  must  be  unsuccessful ;  but  in  Doe  dem.  fFilli  v.  ^^^  u^^f^ 


Roe  (i),  Pattesofh  J-,  held,  that  as  there  was  a  date  affixed  J^^'\?'^ 
to  the  notice  at  the  foot  of  the  declaration,  as  well  as  the  theCourt re- 
title,  the  tenant  could  not  have  been  misled,  and  that  the  jadment 
service  must  be  taken  to  be  good.     Here,  there  was  no  ^u2*J^or 
date,  bat  it  was  sworn  that  the  service  had  been  effected  ^  ^  ngned, 

although  It  was 

on  the  29th  October,  which  might  be  taken  to  place  the  sworn  that  ser- 
case  on  the  same  footing  as  that  cited,  for  the  tenant  could  fected  on  the 
be  under  no  misapprehension,  as  the  notice  required  him  toher^with* 
to  appear  in  **  next"  Michaelmas  Term.  notice  to  ap. 

pear  in  the 
•^nexfMi- 

TiNDAL,  C.  J. — The  rule  must  be  refused.    Parties  should  cJ«eimM 
be  more  regular  in  their  proceeding^. 

Rule  refused. 


(a)  Ante,  vol.  S,  p.  273.  (b)  Ibid.  p.  380. 
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Acaose  was 
rofefTod  to  m 
ubitnitor,  the 
ocMtsof  the 
siiit  being  di- 
rected to  abide 
the  event  of 
the  award. 
Tlie  award  wai 
in  &Yoar  of  the 
defendant,  who 
taxed  the  coats 
of  the  canse, 
which  the 
plaintiff  had 
neglected  to 
pay.    The 
Court  mnted 
a  rule  tor  an 
attachment  ab- 
solute in  the 
lint  instance. 


Daniels  and  Others  v.  Wealds  and  Others. 

x^HANNELLf  Seijt,  moved  fiur  an  attachment  against 
one  of  the  plaintift  in  this  action,  for  not  paying  the  costs, 
pursuant  to  the  award  of  the  arbitrator,  and  of  the  Master^s 
allocatur.  The  cause  had  been  referred  to  an  arbitrator, 
and  the  agreement  of  reference  directed,  that  the  costs  of  the 
cause  should  abide  the  event  of  the  award,  and  that  the  costs 
of  the  reference  and  award  should  be  in  the  discretion  of  the 
arbitrator.  The  award  was  in  &vour  of  the  defendant,  and 
directed  each  party  to  pay  his  own  costs  of  the  reference. 
Hie  costs  of  the  cause  had  been  taxed  by  the  defendant, 
but  the  plaintiff  had  neglected  to  pay  them.  The  question 
was,  whether  the  rule  was  absolute  in  the  first  instance ; 
as  it  might  be  inferred  fiom  the  case  of  Ex  parte  T(wnr 
ley  (a),  that  the  defendant  was  entitled  to  a  rule  in  those 
terms. 


Hie  Court  granted  a  rule  absolute. 


Rule  absolute. 


(a)  Ante,  vol.  3,  p.  39. 


The  Court 
will  not  order 
aparty  to 
permit  hia 
opponent  in 
the  caoaeto 
inspect  and 
take  a  copy 
of  a  deed  of 
oonveyanoe* 
with  aview 
only  to  the 
diacunion  of 
a  rule  for  a 
new  trial. 


Wood  9.  Mobewood. 

iU  •  2).  HILL  moved  for  a  rule,  calling  upon  the  defend- 
ant to  shew  cause,  why  the  plaintiff  should  not  be  permitted 
to  inspect  and  take  a  copy  of  a  deed  of  conveyance  of  certain 
property,  the  right  to  which  was  a  subject  of  dispute  in  this 
cause.  The  cause  had  been  already  tried,  but  a  rule  nisi 
for  a  new  trial  had  been  obtained  by  the  defendant  The 
object  of  the  present  motion  was,  that  a  copy  of  the  deed 
should  be  in  the  hands  of  the  plidntiff,  upon  the  argument 
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upon  the  rule  which  had  been  granted,  with  a  view  to  its        1840. 
sufficiency  being  ascertained.  ^Ivood 

V. 
MOEBWOOD. 

The  SoUeUor  Oeneral,  on  the  part  of  the  defendant,  was 
piepeied  to  fiimish  a  copy  of  the  deed  for  the  use  of  counsel 
in  the  cause. 

TiKDAi^  C.  J. — ^These  applications  are  very  often  made 
in  cases  where  a  trial  is  aiming  on ;  but  I  do  not  recollect 
sudi  a  motion  as  the  present,  antecedent  to  the  discussion 
of  a  rule  for  a  new  trial.  Hie  deed  will,  of  course,  be  in 
Court  on  the  day  when  the  rule  is  discussed;  and  then,  if 
there  is  any  surprise,  the  plainti£P  shall  have  a  ftirther  day 
to  consider  the  question.     The  question  is  now,  however,  ^ 

whether  you  are  regular  in  your  motion ;  and  I  think  you 
are  not. 

Rule  refiised. 


Davobs  v.  Jennbb. 

\jHANNELLy  Serjt^  moved  for  a  rule,  calling  upon  the  SemUt^  that 
defendant  to  shew  cause,  why  the  notice  of  declaration  in  ^S^J^ 
this  cause,  and  all  subsequent  notices,  should  not  be  deemed  V!^^  pemitting 

the  servioe  of 

to  be  duly  served,  by  their  being  stuck  up  in  the  Master^s  o£Sce.  notices  in  the 

canse,  by  stick- 
ing tbem  np  in 

MauIjE,  J. — Can  you  make  an  application  to  the  Court,  ^^^^^\„ 
the  effect  of  which  will  be  prospective,  with  resard  to  the  ^^  to  more 

*^      *^  ®  than  the  inu 

service  of  any  rules  or  notices  in  the  cause  ?  mediate  notice 


Channettf  having  conferred  with  the  Master,  said,  that 
he  was  informed  that  he  could  not  obtain  the  rule  in  the 
form  in  which  he  had  applied  for  it,  but  with  reference  only 
to  the  notice  of  declaration  now  about  to  be  served,  (a) 

The  rule  was  granted,  upon  grounds  stated  to  the  Court 
(a)  See  huffUm  v.  Motomf  ante,  vol.  6,  p.  276. 


sooght  tobe 
seryed. 
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Re  Peabsall. 

An  affidavit,  J.  HE  SoUcitor  General  moved,  that  a  direction  might  be 
certificate  of  given  to  the  proper  officer,  to  receive  an  affidavit,  verifying 
ll^lgm^'made  ^®  certificate  of  acknowledgment  of  a  married  woman, 
by  a  married     under  the  Fines  and  Recoveries  Act  (3  &  4  W.  4,  c  74). 

woman  under  ^  ' 

the  Fines  and  The  affidavit  was  not  made  by  a  practising  attorney,  pur- 
Act,  (3  &  4  suant  to  R.  6.,  H.  T.,  4  W.  4.  The  married  woman  lived 
^L  by*a  nol^  *'  CarlsTuhe,  in  Germany,  and  her  acknowledgment  was 
tary  pablic,  at    taken  before  a  commissioner,  who  had  declined  to  make  an 

Carlsruhe,  the 

commissioner  affidavit,  becaosc,  being  at  the  head  of  the  department  of 
knowfedgm^t   i^otarics  public,  he  deemed  it  to  be  unbecoming  to  him, 

^avinff  decliiu^  and  inconsistent  with  his  position,  to  make  an  affidavit  be- 
to  make  an  afn*  ^  ' 

davit :  ffdd,  fore  a  pcrsou,  who  derived  his  authority  fi:om  him.  One  of 
the  notaries  public  had  made  the  affidavit  Re  SchoJfield{a) 
was  cited,  and  it  was  urged  that  the  affidavit  was  sufficient, 
a  notary  public  being  an  officer  equal  in  rank  with  an  at- 
torney. 

TiNDAL,  C.  J. — ^I  think  that  this  is  a  case  in  which,  if 
any  peison,not  of  the  particular  rank  named  in  the  rule  of 
Court,  can  make  an  affidavit,  the  notary  public  is  such  a 
person.  He  is  an  officer  of  equal  rank  and  station  with  a 
practbing  attorney,  and  should  receive  equal  credence. 

Fiat. 

(a)  3  Bing.  N.  G.  293 1  3  Scott,  667. 


Cooper  r.  Folkes. 
Ua*«Silcle^  BoMPASy  Serjt,  moved  for  a  rule,  calling  upon  the 
d^t^t'^to  an  plaintiff  to  shew  cause,  why  the  rule  for  the  issuing  of  a  writ 

affiavit.  "Aa- 

Sstus  Ackennann,  of  No.  21,  Tokeohonse  Yard,  in  the  City  of  Landon*  notary,  cleik  to 
larles  Knigkt,  of  the  same  place." 

Where  a  partv  moves  to  diicharge  a  rule  obtained  for  a  distringas  to  compel  appearance,  he 
should  bring  beJIore  the  Court  the  affidants  upon  which  that  rule  was  granted. 
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of  distringas,  to  compel  appearance  in  this  suit,  should  not        1840. 
be  dischaxgedL     The  ground  of  the  motion  was,  that  the       cooper 
defendant  was  abroad  at  the  time  of  the  alleged  attempts  to      folkes^ 
serve  the  copy  of  the  writ  of  summons  upon  him»  in  an 
insane  state  of  mind. 

ChamneU,  Serjt^  on  a  subsequent  day,  shewed  cause.  He 
took  a  pieliniinary  objection  to  the  reception  of  one  of  the 
aflSdavits  on  which  the  rule  had  been  obtained,  on  the 
ground  of  the  incorrect  and  insuflSdent  addition  of  the  de- 
ponent. The  peiBon  who  made  the  aflSdarit  described 
himself  as  '*  Augustus  Aekermann,  of  No.  21,  Tokenhouse- 
jvd,  in  the  City  of  London,  notary,  derk  to  Charles 
Knight,  of  the  same  place."  The  rule  to  be  deduced  fiom 
the  YariooB  decisions  which  had  taken  place  upon  this  sub- 
ject was,  that  the  deponent  might,  in  a  case  of  this  descrip- 
tion, give  the  particulars  of  the  residence  and  employment 
of  the  person  in  whose  service  he  was,  instead  of  his  own. 
Here,  the  deponent  gave  no  particulars  whatever  of  his  em- 
pbyer's  occupation  or  business ;  and  the  description  which 
he  gave  of  himself  without  such  a  description  of  his  em* 
pkyer,  was  insu£Bcient  He  stated  himself  to  be  ^*  cleric, 
to  Charles  Ejoight,"  which  shewed  that  he  was  independent 
of  that  person,  but  that  he  was  connected  with  him. 

TiNDAL,  C  J. — The  description  is  sufficiently  intelli- 
gible. Tlie  object  is  that  you  may  know  where  to  find  the 
deponent,  in  case  of  necessity,  and  here,  there  is  quite 
enough  to  enable  you  to  do  so. 

CharmeU  then  proceeded  to  aigue  upon  the  sufficiency  of 
the  affidavits,  upon  which  it  was  sought  to  obtain  the  dis- 
diarge  of  the  rule  for  the  distringaa  Those  affidavits  dis- 
closed certain  statements  made  by  the  wife  of  the  defendant 
and  two  female  servants,  who  swore  that  the  defendant  was 
insane^  and  had  gone  abroad  in  Nov.  1837,  for  the  benefit 
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1840.        of  his  health.     Mrs.  Folkes  swore  that  since  that  time,  to 
Q^^^^     her  knowledge  and  belief,  the  defendant  had  not  since  been 
9.  ij^  England;  and  one  servant  swore  that  she  had  lived  with 

her  present  mistress  since  November,  1838,  at  her  residence, 
and  that,  to  the  best  of  her  belief,  the  defendant  had  not 
been  at  her  mistress's  sud  residence  since  that  time.  The 
third  deponent  swore,  that  when  attempts  were  made  to 
serve  the  defendant  with  the  copy  of  the  writ  of  summons 
in  this  action,  she  informed  the  applicant,  that  the  defend- 
ant was  abroad.  Tliese  statements  were  only  brought  down 
to  the  12th  April,  1840,  however,  and  the  rule  for  the  dis- 
tringas was  obtained  on  the  6th  June.  It  was  quite  con- 
sistent with  the  allegations  made,  that  in  the  intervening 
period  the  defendant  had  been  in  England,  and  new  and 
unsuccessful  attempts  had  been  made  to  serve  him  with  pro- 
cess. The  materials  upon  which  it  was  sought  to  set  aside 
the  rule  for  the  distringas  were  insuflScient,  not  only  in  this 
particular,  but  in  the  defendant  not  having  brought  before 
the  Court  the  affidavits  of  the  plaintiff,  on  which  that  rule 
had  been  obtained.  It  was  quite  consistent  with  the  state- 
ments made,  that  it  might  be  positively  sworn  in  those 
affidavits,  that  the  defendant  had  been  seen  at  his  residence, 
but  had  kept  out  of  the  way  to  avoid  service. 

BamptUf  Seijt,  in  support  of  the  rule,  urged  that  materials 
had  been  produced,  in  the  affidavits  sworn  on  behalf  of  the 
defendant,  amply  sufficient  to  entitle  the  defendant  to  call 
for  the  discharge  of  the  rule  for  the  distringas,  and  to  shew 
that  that  rule  had  been  obtained  in  fraud  of  the  Court. 
[^Tindalf  C.  J. — We  are  left  very  much  in  the  dark,  because 
you  have  not  brought  before  the  Courttheaffidavitsupon  which 
the  rule  for  the  distringas  was  granted.  There  is  a  strong  pre- 
sumption in  &vour  of  the  act  of  the  Court,  and  therefore  you 
oughtclearlytohavebroughtthembeforeit  The  affidavit  of  the 
vrife  of  the  defendant  may  be  contradicted  by  those  affidavits, 
for  she  may  have  been  mistaken  as  to  the  absence  of  her  hus- 


FOLKES. 
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band;  and  the  other  deponents  may  have  seen  him  in  1840. 
London.]  The  rule,  which  was  granted  for  the  distringas.  Cooper 
was  referred  to,  and  it  was  for  the  plaintiff  to  bring  the  ftcts 
upon  which  he  relied^  before  the  Court,  in  answer  to  this 
motion.  The  aflidavits,  in  effect,  shewed  Mrs.  Folkes  to 
ha^e  been  resident  in  London,  and  were  in  as  positive  terms 
as  could  be  used,  as  to  the  belief  of  the  deponents  that  the 
defendant  had  not  been  in  England.  The  defendant  was 
cmaUe  to  make  any  affidavit  himself  because  he  was  insane. 
[T^ndal,  C.  J. — Have  you  the  affidavit  of  any  one  at  Bou- 
kgne  ?  It  is  a  case  of  all  others,  in  which  it  would  have 
been  easy  to  procure  such  an  affidavit  from  the  keeper,  or 
the  person  in  whose  care  the  defendant  has  been.]  No  such 
affidavit  had  been  obtained 

TiNDAL,  C.  J. — Hie  real  question  is,  whether  my  brother 
Bampas  is  in  a  condition  at  present  to  make  this  application  ? 
And  I  am  certain,  that  if  the  attention  of  the  Court  had  been 
caUed  to  the  affidavits  minutely,  at  the  time  of  the  rule  to 
shew  cause  being  asked  for,  they  would  not  have  granted 
it,  unless  the  affidavits,  on  which  the  rule  for  a  distringas 
was  obtained,  had  been  brought  before  them.  We  must 
give  credit  to  the  Court  for  granting  the  distringas  on 
proper  grounds  only ;  but  leaving  out  of  view  all  that  oc- 
coned  on  that  motion,  it  is  now  said,  that  enough  is 
sworn,  to  call  upon  the  Court  to  set  aside  the  distringas. 
It  may  hereafter  be  found,  however,  (though  I  do  not  mean 
to  say  that  such  will  be  the  case)  that  there  were  tiie  affi- 
davits of  three  or  four  persons  in  support  of  that  motion, 
who  may  swear  that  they  saw  the  defendant  looking  out  of 
the  window  of  his  own  house,  about  the  time  of  the  attempts 
being  made  to  serve  him  with  process.  At  present,  therefore, 
I  think  we  should  not  make  this  rule  absolute. 

The  rest  of  the  Court  concurred. 

Rule  discharged. 
VOL.  UL  B  n-  p.  c. 
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Smith  v.  Davis. 
Where  a  plain-   x^HANNELLf    Serjt,  shewed  cause,  against  a  rule  for 

tiff  seeks  to         ,  .  .i.j  iii^/>i 

discharge  a  judgment  as  in  case  of  a  nonsuit,  obtained  on  behalf  of  the 
ment  urn  ^  defendant  in  this  action.  An  ofier  had  been  made  of  a  stet 
of  a  nonsuit,      processus,  but  the  defendant  had  refused  to  accept  it     An 

offenng  a  stet  ,  , 

processus,  upon  affidavit  was  now  produced,  which  stated,  that  since  the 
that^^de-  commencement  of  the  action,  the  deponent  had  learned 
soirent!  it  ^'  ^^^  ^^  defendant  was  in  indigent  circumstances,  and  unable 
ought  to  ap.      to  pay  the  debt  and  costs,  and  alleged  that  that  belief  was 

pear  clearly  , 

from  his  aifi.  confirmed  by  the  receipt  of  a  letter  from  the  defendant's 
wu  not^awue  attorney,  who  expressed  his  apprehensions  that  he  should 
of  the  defend-    i^ge  his  costs.     Smith  V.  Badcock  (a)  shewed  that  the  Court 

ant  s  insol-  ^  ' 

rency,  before     would  compel  a  stet  proccssus  to  be  accepted,  where  the  de- 

the  commence-    -      ■•      .  11 

ment  of  the       fendant  was  bankrupt 


suit. 


Stephen^  Seijt,  in  support  of  the  rule.  The  defendant 
had  obtained  an  advantage  of  which  he  ought  not  to  be  de- 
prived. It  was  quite  consistent  with  the  affidavit,  that  the 
plaintiff  was  aware  of  his  poverty  before  the  action  was 
commenced ;  Lemon  v.  Hopson  (6).  He  was  entitled,  there- 
fore, to  a  peremptory  undertaking. 

TiNDAL,  C.  J. — I  think  that  the  affidavit  is  defective, 
and  that  the  rule  must  be  discharged  upon  a  peremptory 
undertaking.  It  ought  to  appear,  by  the  plaintiff's  own 
shewing,  that  he  did  not  know  that  the  defendant  was  insol- 
vent .before  the  action  was  commenced. 

Rule  discharged  on  a  peremptory  undertaking. 
(a)  Ante,  vol.  5,  p.  91.  (b)  Ante,  vol.  6,  p.  795. 
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MoKf2AN  v.  MiLUSR  AND  ANOTHER. 

The  solicitor    general   moved  for  a  rule.  The  following 

caDing  upon  the  plaintifF  to  shew  cause,  why  the  taxation  muWatodTapcm 

of  costs  in  this  suit,  should  not  be  reviewed  by  the  Master.  ^V^JJ^*^ 

It  was  a  cause  which  had  been  lone  pending  before  this  »» ^^^  ^^'^  ' 

^  ...  "o   r^         ©  "It bordered 

Court,  and  in  which  issues  had  been  tried,  and  certain  that  the  olain- 

questions  bad  been  discussed,  both  in  this  Court,  and  in  ^  uberty  to 

the  Court  of  Chanceiy.     The  cause  had  been  originally  f^^^^J^  **** 

referred  to  arbitration,  by  an  order  of  nisi  prius,  of  the  cause,  on  pay- 

30th  of  February,  1836,  and  by  the  terms  of  that  order,  a  said  plaintiib, 

decree  in  Chancery  was  also  to  be  referred  by  consent  J|^^*of  die 

The  plaintifis,  however,  subsequently  obtained  a  rule  to  set  ^°^ ? ^k^^fkh 

aside  the  order  of  nisi  prius,  and  the  defendants  also  ob-  of  February. 

tained  a  rule  for  an  attachment  against  the  plaintiiiB  for  not  payment  by 

obeying  diat  order,  and  the  cross  rules  having  come  before  J^  SljendSau 

the  Court,  for  consideration,  on  the  25th  of  November,  ofthecortao^ 

.  and  occasioned 

1839,  a  rule  was  pronounced  in  the  foUowmg  terms:    "It  bjtheapplica- 

18  ordered^  that  the  plaintifis  be  at  liberty  to  proceed  to  the  ^^rt:"  Hdd 

trial  of  this  cause,  on  payment,  by  the  said  plaintiffs  to  the  J?**  *°t!^h* 

defendants  of  the  costs  of  the  day  of  the  30th  of  February,  Master,  under 

1836,  and  on  the  payment  of  150L  out  of  Court,  and  also  costs  of  the 

on  the  payment,  by  the  plaintiffe  and  Mrs.  Farden,  to  the  ^fij^to'dlow 

defendants  or  their  attorney,  of  the  costs  of,  and  occasioned  the  costs  at- 

•^  tending  the 

by  the  applications  to  the  Court"     The  bills  of  costs  had  summoning  a 

been  carried  before  the  Master  fer  taxation,  and   he  had  l^a  ofanap. 

refused  to  allow  certain  items,  to  which,  under  the  terms  ^^^"  ^^^ 

of  the  rule,  it  was  contended  that  the  defendants  were  defendant  to 

.  postpone  the 

entitled.  trial,  and  that 

Under  the  item  of  the  costs  of  the  day,  was  a  charge  for  of  costs  of,  and 

the  costs  of  a  special  jury  summoned  to  try  the  cause ;  5«»«oj?«^  |>y 

*^  J     •/  .       .  theapplications 

there  was  also  a  charge  made  for  an  application  to  the  judge  to  the  Court, 

at  nisi  prius,  to  fix  a  day  for  the  trial ;  both  of  which  had  disallowed 

been  disallowed     Under  the  second  head  of  costs  of  and  tiSons  i^**^' 

cedent  to  these 
■otioM,  and  costs  of  a  short-hand  writer's  notes  of  discussions  in  the  Court  of  Chancery,  upon  a 
nbjeet  coDnectMl  with  the  suit,  and  upon  which  the  jparties  were  required  to  report  to  the  Court. 

B  2 
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occasioned  by  the  applications  to  the  Court,  there  'ivas  a 
charge  for  consultation,  and  conferences  antecedent  to 
those  applications,  and  a  charge  also  of  a  short-hand  writer^s 
notes  of  certain  motions  made  in  the  Chancery  Courts,  the 
particulars  of  which  were  required  to  be  produced  by  this 
Court  for  their  information,  to  both  of  which  objections 
had  been  raised,  and  both  of  which  had  been  disallowed. 


Talfourd  and  Kelly  on  a  subsequent  day,  shewed  cause. 
They  contended  that  the  Master  had  acted  stricdy  in  ac- 
cordance with  his  duty  in  following  the  terms  of  the  rule 
promulgated  by  the  Court,  and  in  acting  upon  those  general 
principles  upon  which  the  taxation  of  costs  was  always 
conducted.  The  costs  of  the  rule  for  a  special  jury  did  not 
come  within  the  meaning  of  ''costs  of  the  day,"  but  that 
expression  referred  only  to  such  costs  as  the  party  was  entitled 
to  claim  in  the  ordinaiy  course  of  the  administration  of  justice. 
The  costs  of  a  special  juij,  however,  would  only  be  given 
upon  the  certificate  of  a  judge.  The  application  to  the 
judge  at  nisi  prius,  to  fix  a  day  for  the  trial,  was  one  made 
by  the  defendants  entirely  for  their  own  convenience,  and 
for  which,  therefore,  it  was  unjust  that  the  plaintifis  should 
be  called  upon  to  pay.  The  effect  of  it,  was  only  to  post-* 
pone  the  day  of  appointment  for  the  commencement  of  the 
trial  from  Saturday  to  Monday.  With  r^ard  to  the  second 
branch  of  costs  claimed  as  being  "  costs  of  and  occasioned 
by  the  applications  to  the  Court,"  the  Master  had  exercised 
an  equally  sound  discretion.  The  costs  of  conferences  and 
consultations  previous  to  applications  to  the  Court,  were 
charges  which  were  never  recognized,  and  there  was 
nothing  in  the  rule,  which  called  for  any  departure  from 
the  accustomed  system  of  taxation.  It  was  to  be  observed 
that  the  Court  could  not  determine  upon  what  had  been 
the  subject  matters  of  those  consultations,  or  how  fieur 
therefore,  the  charges  were  reasonable ;  and  furthermore, 
that  the  motions  were  rather  occasioned  by  the  conferences, 
than  that  the  costs  of  those  conferences  were  occasioned  by 
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the  af^Iicadons  to  the  Court     With  regard  to  the  charge      .  1^40. 
for  the  short-hand  writer^s  notes,  it  was  of  a  nature  quite      Morgan 
unusuaL     The  notes  were  of  some  discussions  which  had    *^  Another 
been  had  in  Chanoeiy,  and  the  propriety  of  the  decision  of      Millbr 
the  Master  was  exhibited  by  the  fisict,  that  that  portion  of 
the  notes  which  was  material  had  been  embodied  in  the 
affidavits,  and  had,  in  that  manner,  been  allowed.     Those 
too,  like  the  costs  of  the' conferences,  could,  in  no  degree, 
be  considered  as  occasioned  by  the  applications,  as  they 
had  been  incurred  antecedently  to  those  applications  being 
made.     It  was  the  defendants,  besides,  who  had  had  the  • 
benefits  arising  from  those  notes,  if  any  had  been  produced 
by  them^  and  it  would  be  extremely  hard  to  call  upon  the 
plaintifls  to  pay  for  them.     The  present  question  was  not  one 
which  required  the  maintenance  of  any  principle,  but  it 
depended  merely  upon  the  terms  of  the  rule  which  had 
been  pronounced,  and  upon  the  proper  construction  to  be 
put  upon  its  provisions.     That  rule  had  already  been  much 
discussed,  as  weU  at  tbe  time  of  its  promulgation,  as  since, 
and  the  Court  would  not  now  come  to  any  decision,  which 
would  affect  its  proper  meaning  according  to  the  ordinary 
acceptation  of  its  terms. 

Hie  Solicitor  General,  in  support  of  the  rule.  The  effect 
of  the  rule  which  was  pronounced^  and  upon  which  this 
discusraon  arose,  was  to  bring  the  plainti£&  into  contempt, 
and  it  was  by  their  obedience  to  its  terms  that  they  were 
to  pmqge  themselves  of  that  contempt  The  costs  of  the 
special  jury  were  costs  which  had  not  been  needlessly  in- 
curred, and  which  ought  to  have  been  allowed  to  the 
defendants.  It  was  admitted  that  in  ordinary  cases,  such 
costs  would  not  be  daimed,  unless  under  the  certificate  of 
a  judge ;  but  here,  the  costs  to  be  paid  were  more  in  the 
nature  of  costs  between  attorney  and  client,  than  between 
party  and  party;  and  the  words  of  the  rule  were  wide 
enouf^  to  admit  of  such  a  conclusion  being  drawn.  With 
respect  to  the  costs  of  the  application  to  postpone  the  day 


Vm 

and  Another. 
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1840.        of  trial,  they   were   incurred  entirely   in  consequence  of 
^^  the  plaintifiis'  own  act      It  was  sworn  that  the  plaintifis 

■nd  Another    were  in  the  possession  of  certain  papers^  which  had  been 
Miller       ordered  to  be  deposited  with  the  clerk  in  Court,  in  order 
that  they  might  be  used  in  the  case  by  the  defendants.  They 
had  neglected  to  do  so,  however,  and  the  defendants  had, 
in  consequence,  been  compelled  to  instruct  counsel  to  apply 
to  the  Court,  although  that  appUcation  was  rendered  un- 
necessary,  by  reason  of  the  plaintiffs'  consent  being  given 
to  the  postponement,  and  to  the  production  of  the  requisite 
documents.     Both  these  items,  therefore,  fell  strictly  within 
the  description  of  those  costs  which  were  described  as  costs 
of  the  day.     Upon  the  second  head ;  the  costs  of  the  con- 
sultations were  of  a  nature  to  which  the  defendants  ought  to 
be  deemed  entitled.     It  was  to  be  observed,  that  the  order 
of  nisi  prius  was  to  be  carried  into  effect  by  the  machinery 
of  the  Court  of  Chancery.     They  were  expenses  which  the 
defendants  were  compelled  to  incur  when  they  came  to 
this  Court,  to  complain  of  the  infraction  of  the  rules  of  the 
other  Court,  and  were  essential  to  give  effect  to  the  ap- 
plications which  were  made.     Equity  barristers  were  present 
at  those  consultations,  and  had  been  heard  in  Court  upon 
arguing  the  rules,  which  were  the  result  of  them.     Those 
consultations  must  be  deemed  to  have  been  '^  occasioned  by** 
the   applications,  because   they    were   occasioned  by   the 
applications,  just  as  much  as  the  preparing  the  instructions, 
upon  which  counsel  were  to  move.     The  costs  of  the  short- 
hand writer  were,  in  like  manner,  occasioned  by  the  ap- 
plications.    The  defendants  had  been  referred  to  the  Court 
of  Chancery  by  their  lordships,  and  it  was  necessary  that 
they  should  be  able  to  present  a  correct  report  of  what 
occurred  there,  upon  their  coming  back  to  this  Court,  and 
in   order   to  avoid   their  being  contradicted  by    counter 
affidavits  of  the  mere  recollection  of  parties  as  to  what 
occurred,  it  had  been  deemed  best,  to  procure  the  assistance 
of  a  short-band  writer.     The  notes,  which  were  taken  and 
transcribed,  became  the  subject  of  examination  by  the  Court, 


and  Another. 
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with  a  view  to  their  coming  to  their  conclusion  upon  the  1840. 

subject,  and  upon  their  inspection  of  them  they  declared  ^^TT^      ' 

the  plaintiflft  to  be  in  contempt     A  very  small  portion  of  and  Another 

them  was  embodied  in  the  affidavits,  and  the  Court  would  Mtller 
not  consider  sufficient  the  argument  uiged  upon  this  part 
of  the  c^ase. 

TiNDAL,  C.  J. — Although  this  application  is,  in  point  of 
form,  an  application  that  the  Master  shall  review  his  taxation 
of  costs,  the  Court  cannot  but  consider  it  in  substance  to 
be  an  application  to  alter  the  form  of  the  rule  entered  into 
between  the  parties.  The  rule  was  drawn  up  after  great 
consideration,  and  a  draft  of  it  was  signed  by  counsel  on 
both  sides,  and  the  only  question  is,  whether  the  rule  being 
taken  to  speak  for  itself,  the  Master  has  fallen  short  of  the 
duty  imposed  upon  him,  on  the  taxation  of  costs  ?  I  am 
not  able  to  say,  after  all  I  have  heard,  that  this  rule  being 
interpreted  in  its  terms,  it  is  to  be  considered  that  the 
Master  has  been  guilty  of  any  default.  Possibly,  if  the 
rule  had  been  insisted  upon  by  the  defendant,  not  to  be 
taken  in  its  ordinary  form,  and  if  it  had  been  framed  in  a 
different  manner,  its  effect  might  have  been  different,  but 
I  think  that  it  would  be  dangerous  to  say,  that  when  it 
was  drawn  up  in  the  ordinary  terms,  the  Court  ought  now 
to  interfere. 

BosAKQUBT,  J. — This  is  an  application  that  the  Master 
shall  be  required  to  review  his  taxation  of  costs,  and  the 
question  is,  whether,  looking  at  the  rule  as  it  is  drawn  up, 
the  Master  has  misapplied  it  ?  The  rule  is  framed  according 
to  ordinary  well-known  expressions.  The  costs  of  the  day 
are  directed  to  be  paid,  and  the  costs  o^  and  occasioned 
by  the  motion  in  this  Court;  and  it  appears  to  me,  be- 
side the  proper  object  of  this  motion,  to  enter  into  the 
merits  of  the  case  which  led  the  Court  to  decide  that  rule. 
Farther  than  that,  however,  it  is  to  be  considered,  as  it 
appears  from  a  memorandum  of  the  Master,  the  form  of  the 
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rule  was  on  the  30th  of  May  last,  made  the  subject  of  dis- 
cussion  at  the  bar,  and  after  a  great  deal  of  consideration, 
the  Court  refused  to  grant  the  application,  and  the  rule  was 
drawn  up  in  the  form  in  which  it  now  stands.  I  am  not 
prepared  to  say  that  in  applying  the  terms  of  this  rule  as 
he  has,  the  Master  has  done  wrong.  The  terms  of  this 
motion  are,  that  the  taxation  should  be  reviewed,  but  the 
real  substance  is  to  alter  the  form  of  the  rule.  It  is  beside 
the  question  to  do  that,  and  I  think  that  this  rule  must  be 
discharged* 


GoLTMAN,  J. — I  agree  with  the  opinion  expressed  by 
the  Court  If  the  defendant  had  intended  to  have  anything 
out  of  the  ordinary  course,  he  should  have  taken  care  to 
frame  his  rule  so  as  to  meet  the  case.  This  rule,  it  seems 
to  be  admitted,  if  it  was  to  be  construed  in  the  ordinaiy 
way,  has  been  rightly  construed,  and  that  being  the  case,  it 
would  be  introducing  a  principle  of  great  laxity,  if  in  con- 
sequence of  some  words  which  fell  from  the  Court  upon 
giving  judgment  upon  a  former  occasion,  we  should  now 
hold  that  the  Master,  who  had  nothing  before  him  but  the 
rule,  had  done  wrong  in  foUowing  the  terms  of  that  rule. 


Maule,  J. — I  am  of  the  same  opinion.  It  appears  that 
an  application  was  made  on  the  30th  of  May,  that  the  terms 
pf  the  rule  should  be  varied,  and  that  a  direction  should  be 
given^  how  the  rule  was  to  be  drawn  up  as  to  costs.  A 
discussion  took  place  then,  but  the  rule  was  eventually 
drawn  up  in  the  terms  in  which  it  now  stands.  The  parties 
are,  in  my  opinion,  to  be  bound  by  those  terms.  It  is  not 
denied  that  the  rule,  according  to  ordinary  circumstances 
has  been  properly  construed,  and  there  is  nothing  in  my 
opinion,  which  shews  that  the  Court  should  put  any  other 
construction  on  it. 

Rule  discharged,  without  costs. 
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KsNHT  9.  Bishop. 

A  HE  SoUcUor  Oeneral  shewed  cause,  against  a  rule,  A  motion  to 
which  had  been  obtained  by  StorJks,  Serjt,  for  setting  aside  ^^^  of  a  writ 
the  copy  of  the  writ  of  summons,  on  the  ground  of  irre-  ^^J^^JJ^^ 
gularity,  with  costs.      He  uiged  that  .the  motion  was  in  of  irreguUrity^ 
the  wrmg  ferm.    It  should  have  been  to  set  aside  the 
service,  and  not  the  copy.     Craw  v.  FieUL  (a)     [Tindah 
C.  J. — ^In  Hall  V.  RedingUm,  (b)  it  was  held,  that  where 
die  copy  of  a  writ  served  on  the  defendant  was  irrq^ular, 
the  application  should  be  to  set  aside  the  service,  or  in  the 
alternative  the  copy  or  service;   and  that  an  application 
to  sec  aside  the  copy  served  was  ni:^;atory.     The  same 
principle  was  acted  upon  in  Trtalove  v.  Whitechurch.  (c)] 
Another  sufficient  answer  to  the  motion  was,  that  the  copy 
was  quite  rq^ular,  and  strictly  followed  the  terms  of  the 
writ,  although  that,  it  was  admitted,  was  informal,  but  that 
objection  had  been  waived. 

Storks,  Ser)t,  endeavoured  to  distinguish  this  case  from 
those  cited. 

Tdidal,  C.  J. — I  think  the  decisions  which  have  been 
lefisrred  to,  form  a  sufficient  answer  to  this  motion,  and 
shew  that  this  is  an  informal  and  insufficient  mode  of 
taking  advantage  of  such  an  irr^ularity  as  is  a]l^;ed.  I 
flcaicely  know  what  setting  aside  the  copy  is.  Setting  aside 
the  service  is  more  intelligible. 

Rule  dischaiged,  with  costs. 

(o)  Ami€,  vol.  8,  p.  231.  (c)  Anie^  vol.  8,  p.  837;  S.  G. 

(6)  5  M.  &  W.  605.  1  Scott.  New  Rep.  417. 
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Re  Watkins. 

Where  the  ^TOJRKS,  Serjt,  moved  for  leave  to  amend  a  recovery  in 
the  usei  is  >af.  ^^  Court  of  Great  Session,  by  adding  to  it  the  name  of 
fjl'tibe  UnX^  tbe  parish  of  G.  It  set  out  the  conveyance  of  lands  in 
intended  to  be  (he  parish  of  L.,  but  an  a€Sdavit  was  produced,  in  which  it 
plication  to  was  Stated,  that  certain  lands  in  the  parish  of  G.  were  also 
Z^X^:    intended  to  be  passed. 

■ertingthe 
name  of  a 

pariah  under  TiNDAL,  C.  J. — I  think  the  eighth  section  of  the  lines 

4  c.  74  i.  ^  ^^^  Recoveries  Act,  (3  &  4  Wm.  4,  a  74)  renders  the 
FineBand  Re-  application  unnecessary.  That  act  provides,  **that  if  it  be 
is  lumecesaary.   apparent  irom  the  deed  making  the  tenant  to  the  writ  of 

entry,  or  other  writ  for  suffering  a  common  recovery  abeady 
suffered  or  hereafter  to  be  suffered,  that  there  is  in  the 
exemplification,  record,  or  any  of  the  proceedings  of  such 
recovery,  any  error  in  the  name  of  the  tenant,  &c.  in  such 
recovery,  or  any  mis-description  or  omission  of  lands  in- 
tended to  have  been  passed  by  such  recovery,  then  and  in 
every  such  case  the  recovery,  without  any  amendment  of 
the  exemplification,  record,  or  proceedings,  in  winch  such 
error,  mis-description,  or  omission  shall  have  occurred,  shall 
be  as  good  and  valid  as  the  same  would  have  been,  and 
shall  be  held  to  have  passed  all  the  lands  intended  to  have 
been  passed  thereby,  in  the  same  manner  as  it  would  have 
done  if  there  had  been  no  such  error,  mis-description,  or 
omission."  In  Totton  v.  Vincent^  (a)  the  deed  would  not 
cover  the  defect,  but  here  it  does.  It  includes  ''all  the 
lands  in  the  county  of  Montgomery,**  and  these  sweeping 
words,  coupled  with  the  act  of  Parliament,  render  the  appli« 
cation  unnecessary. 

Rule  refused. 

(a)  5  N.  C.  626. 
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Marriott  v.  Stanley. 

1  HIS  was  an  action  on  the  case,  in  which  the  phiintifP  The  statute,  3 
aooi^t  to  recover  a  compensation  in  damages,  for  a  serious  24,  g.  2,  a^ 
personal  injury  sustained  by  him,  as  it  was  alleged,  in  con-  ^ctioM  on 


sequence  of  the  defendant  having  wrongfully  exposed  to  P«^  andtres- 
sale  certain  ploughshares,  and  other  articles  of  the  like  nature,  case;  and  the 
(HI  a  public   highway,  in  the   town  of  Peterborough,  in  exclude  from 
Northamptonshire.     The  cause  had  been  tried  before  X««fe-  J^^JJ^"* 
dak,  J.,  at  the  last  Summer  Assizes,  where  it  appeared  that  only  u.  da- 

naffCB  has  been 

Uie  defendant,  who  was  an  ironmonger,  had  placed  the  ^yen,  foran 
articles  in  question  upon  the  causeway  opposite  his  shop,  fi^m^^'^? 
on  a  market  day,  and  that  the  plaintiff,  while  driviiur  his  ^^''  ^^S^^- 

•^ '  r  '  -o  gence»  appa- 

pony-cart  past  the  defendant's  house,  was  thrown  out  of  the  rently  contrary 
▼ehicle  against  the  ploughshares,  and  severely  injured  in  his  of  the  case,  the 
knee.     The  bill  for  medical  attendance,  in  consequence  of  {he^S*** 
the  injury,  it  was  proved,  amounted  to  upwards  of  20i,  but  haring  refused 
notwithstanding  the  opinion  of  the  learned  judge,  the  jury 
returned  a  verdict  for  Is.  damages.     An  application  was 
dien  made  to  the  learned  judge,  to  certify,  under  the  second 
section  of  Lord  Denman's  Act,  (3  &  4  Vict  c.  24) ;  but  al- 
though he  was  desirous  of  doing  so,  he  expressed  his  opinion 
that  he  was  prevented  by  the  terms  of  the  act,  an  opinion 
which  was  strengthened  by  that  of  the  Lord  Chief  Justice, 
who  sat  in  the  adjoining  Court,  and  whom  he  consulted 
upon  the  subject 

Ooulburfh  Seijt,  now  moved  for  a  rule,  calling  upon  the 
defendant  to  shew  cause,  why  the  Master  should  not  be  di- 
rected to  tax  the  plaintiff  his  costs,  notwithstanding  the 
absence  of  the  certificate  under  the  act.  The  effect  of 
the  new  act  was  not  to  repeal  the  Statute  of  Gloucester, 
under  which,  the  plaintiff  was  entided  to  ask  for  costs. 
The  provision  of  the  Act  of  Victoria  wais,  that  if  the  plaintiff, 
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1840.        in  antf  action  of  trespass,  or  trespass  on  the  case,  should  re- 
jJ[][J^J[J^     cover  less  damages  than  40*.,  he  should  not  be  entitled  to 
«•  recover  in  respect  of  such  verdict  any  costs  whatever,  except 

in  certain  cases  specified.  The  eifect  of  the  word  any,  was  to 
give  the  judge  an  extended  power  to  consider  the  statute  q>- 
plicable  or  not,  and  the  case  not  being  brought  to  tiy  a  right 
within  the  meaning  of  the  new  act,  the  Court  might  deem 
the  case  to  be  within  the  principle  of  the  Statute  of 
Gloucester. 

TiNDAL,  C.  J. — We  are  to  take  it  for  granted,  that  the 
verdict  found  by  the  jury  in  this  case,  gave  a  just  measure 
of  damages  to  the  plaintifF.  Then  we  find  the  case  to  be 
one  in  which  there  is  a  verdict  for  !«.,  and  we  have  no  right 
to  assume  that  the  party  is  entitled  to  m<»e.  The  act  is 
express  in  its  terms,  and  provides,  '^  that  if  the  plaintiff  in 
any  action  of  trespass,  or  of  trespass  on  the  case,  brought, 
or  to  be  brought,  in  any  of  Her  Majesty's  Courts  at  West* 
minster,  &c.,  shall  recover  by  the  verdict  of  a  jury  less  da- 
mages than  forty  shillings,  such  plaintiff  shall  not  be  entitled 
to  recover  or  obtain  from  the  defendant,  in  respect  of  such 
verdict,  any  costs  whatever,  whether  it  shall  be  given  upon 
any  issue  or  issues  tried,  or  judgment  shall  have  passed  by 
de&ult,  unless  the  judge  or  presiding  officer,  before  whom  such 
verdict  shall  be  obtained,  shall  immediately  afterwards  certify 
on  the  back  of  the  record,  or  on  the  writ  of  trial,  or  writ  of 
inquiry,  that  the  action  was  really  brought  to  try  a  right, 
besides  the  mere  right  to  recover  damages,  for  the  trespass 
X>r  grievance  for  which  the  action  shall  have  been  brought, 
or  that  the  trespass  or  grievance  in  respect  of  which  the 
action  was  brought,  was  wilful  and  malicious."  As  at  present 
advised,  I  think  we  have  no  power  to  grant  this  application, 
or  to  say  otherwise  than  that  the  operation  of  the  act  de- 
prives the  plaintifi^  of  bis  costs.  The  fects  of  the  case  did 
not  give  the  learned  judge  the  power  to  grant  the  certificate, 
and  he  did  not  do  so. 
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BosAHQTTET,  J.— It  b  Said  that  in  thb  case  the  plaintiff       1840. 
is  entitled  to  costs,  under  the  Statute  of  Gloucester,  al-     Marriott 
thooirh  he  has  only  recovered  Is.  damaires.    The  statute  of     ^  "• 

^>  J  "-O  ^  &EANLBY. 

Elizabeth  is  repealed,  which  enabled  the  judge  to  deprive 
the  party  of  costs,  and  then  the  new  act  provides  that  costs 
shall  not  be  given,  unless  the  judge  certifies.  The  judge 
here  has  not  certified  under  the  new  act  I  am  by  no  means 
piepaied  to  say,  that  in  an  acdon  of  trespass  on  the  case, 
the  plaintiff  may  not  set  up  a  right,  but  the  question  is 
what  this  case  is  ?  The  question  of  negligence  does  not  . 
set  up  a  right,  and  that  is  the  only  point  on  which  it  can 
be  said  tiiat  this  case  comes  within  the  operation  of  the 
statute. 

CoLTMAN^  X,  concurred* 

Maule,  J.^-I  think  also  that  this  application  cannot  suc« 
ceed.  The  words  of  the  statute  are  clear,  and  apply  not  as 
the  statute  of  Charles  did,  as  to  what  is  the  issue  upon  the  . 
trial,  but  to  the  ground  on  which  the  action  was  brought.  It 
is  impossible  that  tiiis  action  can  have  been  brought  for  the 
purpose  of  trying  a  right,  and  no  certificate,  therefore,  could 
have  been  granted.  But  the  intention  of  the  legislatnre  is 
expressed  in  this  statute,  section  1,  <<  Whereas  an  act  passed 
in  the  43rd  year  of  tixe  year  of  Queen  Elizabeth,  intituled, 
'  An  act  to  avoid  trifling  and  fiivolous  suits  in  law  in  Her 
Migesty's  Courts  in  Westminster,'  and  another  act,  passed 
in  the  22nd  and  23rd  years  of  tiie  reign  of  King  Charles 
the  Second,  intituled,  '  An  Act  for  laying  impositions  on 
pioceedings  at  law,'  which  recites,  that  many  good  subjects 
of  this  reafan,  have  been  and  daily  are  undone  by  such  suits, 
contrary  to  the  intention  of  the  said  statute  of  Queen  Eliza- 
beth ;  but  the  same  evil,  notwithstanding,  doth  still  prevail 
and  increase,  and  it  is  expedient  to  make  fiirther  provision 
fiur  the  prevention  thereof;  Now  be  it  enacted,  &&"  A 
suit  in  which  less  than  forty  shillings  is  property  recovered 
b  fiivolous  within  the  intention  of  the  act,  but  those  are  ex- 
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1840.        ceptioDS  to  it,  which  are  in  fiujt  brought  to  try,  not  merely 
^J][J^jjy^     the  right  to  recover  damages,  but  to  try  a  right  beyond  that, 
V.  or  to  vindicate  the  plaintiff  from  the  vexation  of  a  wilfiil  and 

malicious  injuiy.  All  others  are  frivolous  and  vexatious, 
and  the  plaintiff  should  be  deprived  of  his  costs.  In  this 
case,  the  only  thing  that  suggests  a  doubt,  is  that  which  we 
have  no  business  to  take  into  consideration ;  namely,  that 
the  plaintiff  did  suffer  very  severe  injury  in  consequence  of 
the  n^ligence  of  the  defendant  But  it  was  entirely  for 
the  judge  to  decide,  whether,  upon  that,  and  the  evidence 
upon  the  trial,  it  appeared  to  him,  that  the  action  was 
brought  to  try  a  right,  or  whether  it  was  an  injuiy  wilfully 
and  maliciously  inflicted.  He  did  enter  into  the  considera- 
tion of  that  point,  and  refused  to  certify.  We  cannot  remedy 
that  which  is  said  to  be  his  error.  The  real  ground  of  com- 
plaint is,  that  the  jury  found  less  damages  than  the  plaintiff 
was  entitled  to;  but  the  defendant  may  not  have  done  wrong, 
and  the  jury,  in  estimating  the  damages,  may  have  taken 
into  their  consideration,  not  merely  what  the  plaintiff  should 
recover,  but  what  the  defendant  should  pay.  If  we  were 
to  agree  to  this  motion,  the  effect  would  be,  that  every 
plaintiff  in  an  action  for  negligence,  no  matter  what  the 
amount  of  damages  recovered,  or  the  opinion  of  the  judge, 
would  obtain  his  costs,  the  very  mischief  intended  to  be 
prevented. 

Rule  refrised. 


Temple  v.  ELeilt. 

Ki^^  Cff^iViVlfiii,  Seijt.,  moved  for  a  rule,  calling  upon  the 
tion  of  a  debt     plaintiff  to  shew  cause,  why  so  much  of  an  order  made  at 

to  be  money        ' 

lent  for  the  pur-  Chambers,  by  Rolfey  B.,  and  of  a  rule  making  that  order  a 
gw^g;  and  rule  of  Court,  giving  the  defendant  liberty  to  plead  several 
monoyiostat     ^i^qs,  as  conferred,  that  leave  conditionally  should  not  be 

pleaded  to  the 

same  declaration,  without  the  imposition  of  a  condition  that  difierent  matters  of  defence,  ahall 

be  given  in  evidence  under  them. 
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resdnded,  and  why  the  defendant  should  not  plead  those        1 840. 
{^eas    unconditionally.      It   was  an  action  of  assumpsit,       t»iple 
brought  upon  an  agreement,  by  which  the  defendant  was  '• 

all^i^  to  have  undertaken  to  produce  the  bodies  of  two 
persons,  in  order  that  a  writ  of  ca.  sa.  might  be  executed 
upon  them,  or  in  de&ult  thereof  to  pay  a  sum  of  550^  The 
object  of  the  defendant's  pleas  was  to  impeach  the  validity  of 
a  judgment  recovered  for  the  debt  due  firom  the  persons 
named  in  the  declaration,  and  he  sought  to  do  so  upon  two 
grounds;  first,  that  the  consideration  of  the  debt  was  money 
lent  to  those  persons  in  the  shape  of  counters  for  the  pur- 
pose of  gaming ;  and  secondly,  that  it  was  money  lost  at 
play.  Upon  an  application  being  made  to  Rolfe^  B.,  at 
Chambers,  he  made  an  order,  allowing  pleas  setting  up  these 
defences  to  be  pleaded,  conditionally  upon  the  defendant 
^ving  distinct  matters  of  defence  in  evidence  under  them. 
It  was  submitted,  that  the  pleas  were  not  in  apparent 
violation  of  the  rule  of  Court,  H.  T.  4  W.  4,  s.  1,  and  that 
they  set  op  distinct  and  substantive  matters  of  defence,  and 
that,  therefore,  they  ought  to  be  pleaded  without  the  con- 
dition imposed.  The  same  facts  might,  indeed,  form  the 
groundwork  of  the  two  defences,  but  the  effect  of  those 
&ct8,  under  the  Statute  against  Gaming,  might  be  widely 
Afferent. 

The  Solicitor  Generaly  on  a  subsequent  day,  shewed 
cause.  He  produced  an  affidavit,  which  stated  that  the 
imposidon  of  the  condition  had  been  consented  to  by  the 
defendant,  when  before  the  Judge.  The  two  pleas,  how- 
ever, evidently  referred  to  the  same  subject  matter  dif- 
ferently stated. 

Channettt  Serjt,  contra.  There  had  evidently  been  some 
miBapprehension  as  to  the  consent  of  the  defendant  to  the 
condition.  The  imposition  of  that  condition  had  been  dis- 
tinctly objected  to,  and  it  was  not  likely  that  the  defendant. 


64  CASES  ON  POINTS  OF  PnACTICB,  €.   P. 

after  such  a  consent  being  giveti/  would  now  come  to  the 
Court  The  eflfect  of  the  two  pleas  sought  to  be  pleaded 
was  widely  different  They  had  already  been  allowed  to 
be  pleaded,  which  was  a  sufficient  assurance  that  they  were 
not  in  apparent  violation  of  the  rule  of  Court,  and  the  Court 
would  not  now  permit  such  a  condition  to  be  imposed  as 
was  sou^t  to  be  adopted,  to  restrict  the  defendant  in  his 
answers* 

Cmr*  adv.  wdL 

BosAfifQiTBT,  J.,  on  the  following  morning,  sud,  we  think 
this  rule  must  be  made  absolute,  for  striking  out  the  con- 
dition imposed  by  my  brother  Rolftf  but  we  do  not  deter- 
mine what  is  or  what  is  not  an  apparent  violation  of  the 
rule  upon  the  subject  of  two  diflferent  subject  matters  of 
defence.  It  appears  to  us  that  the  two  defences  are  mani- 
festly different,  and  if  they  are  manifestly  different,  the  con- 
dition which  ia  inserted  in  this  order  ought  not  to  be  im- 
posed. One  of  the  pleas  alleges  the  loan  of  money  for  the 
purpose  of  its  being  employed  in  gaming,  and  the  other 
alleges  the  debt  to  have  been  contracted  in  respect  of  money 
lost  at  play.  These  pleas  are  founded  upon  different  parts 
of  the  same  statute.  It  is  possible  that  both  may  have  ori- 
ginated in  one  transaction,  but  if  the  defences  are  difierent 
in  their  nature,  we  think  that  they  are  distinct  defences 
within  the  meaning  of  the  rule  of  H.  T.  4  W.  4.  Another, 
answer  to  this  application  has  beenset  up,  which  is  grounded 
on  the  allegation  that  the  order  was  drawn  up  with  the  con- 
sent of  the  parties.  We  have  looked  into  the  affidavits,  and 
we  find  that  the  order  appears  to  have  been  drawn  up  in 
opposition  to  an  objection  which  was  made  to  the  insertion 
of  this  condition,  and  that  there  is  no  reason  why,  on  this 
account,  this  rule  should  not  be  made  absolute. 

Rule  absolute. 


review  his  de- 
ciflion. 
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1840. 

Newton  and  Wife  r.  Harland  and  Another. 

D/EWTON  moved  for  a  rule,  calling  upon  the  defendants  Where  a  p«ty 

to  shew  cause,  why  the  postea  should  not  be  drawn  firom  the  an  erroneoos 

original  indorsement  of  the  verdict  of  the  jury,  made  in  ^^^t  by  Ae 

Court,  and  why  all  the  words  of  another  indorsement,  which  Aaroclatc.  the 

*'  proper  coarse 

had  been  placed  upon  the  record,  should  not  be  struck  out  m  to  raply  to 

\_Tindal^  C.  J. — The  usual  course  in  cases  where  there  has  triei^fc^^cause, 

been  any  error,  or  supposed  error,  in  entering  the  postea,  is  *^^I^^J^* 

to  apply  to  the  Judge  who  tried  the  cause,  to  give  direc-  notes.    VHiere 

-  ,  .  ,  1        n   t        -        '    -y   «uchBnappli- 

tions  firom  nis  notes  as  to  the  proper  mode  of  drawing  it  J  cation  has  been 
That  course  had  been  already  taken,  an  application  having  jl^^^  ^e^ 
been  made  to  Coliman,  J.,  at  Chambers,  who,  however,  de-  fow^d  to  make 

-  '  any  order,  the 

clined  to  make  any  order.  The  plaintifls,  therefore,  con-  Court  will  not 
flidered  themselves  entitled  to  come  to  the  Court  The  motion  to 
ground  of  the  motion  was,  that  the  verdict  having  been 
entered  by  the  Associate  in  a  particular  manner,  it  had  been 
subsequently  found  to  have  been  altered,  by  the  severance 
of  the  finding  of  the  jury  upon  one  of  the  issues.  [^Colt- 
man,  J. — The  amended  entry  was  made  by  my  direction 
before  I  left  the  <3ourt  on  the  day  of  the  trial.]  But  it 
had  been  made  in  the  absence  of  the  plaintifis,  and  without 
theit  knowledge,  and  they  had,  therefore,  a  right  to  come 
to  the  Court,  the  Judge  having  refused  to  make  any  order 
upon  the  subject  at  Chambers.  [^Bosanquet,  J. — If  this 
applicaticHi  is  in  the  nature  of  an  original  application,  the 
Court  is  not  the  proper  forum  to  come  to.  If  it  is  in  the 
nature  of  an  appeal  firom  the  decision  of  the  Judge  we 
caonot  entertain  the  motion.]  The  feet  of  the  alteration 
having  been  made  without  the  knowledge  of  the  plaintifis 
was  sufficient  to  entitle  them  to  apply  to  the  Court  An 
amplication  was  made  by  the  defendant's  counsel  to  have  the 
verdict  entered  in  a  particular  way,  which,  however,  was 
refused,  but  subsequently  it  was  found  that  that,  or  a  similar 
motion,  had  been  acceded  to.  [Cottmarh  J* — After  I  had 
first  given  my  opinion  upon  the  subject,  I  thought  that  the 
TOU  IX.  F  i>.  p.  c. 
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application  was  well  founded,  and  I,  therefore,  directed  the 
verdict  to  be  entered  as  it  now  appears.] 

TiNDAL,  C.  J. — ^It  appears  to  me  that  the  answer  to  this 
application  is,  that  the  party  has  come  to  the  wrong  forum, 
or  tribunal  The  proper  course  is  to  apply  to  the  Judge 
who  tried  the  cause  to  enter  up  the  postea,  if  there  is  any 
doubt  concerning  it,  according  to  the  evidence  upon  his 
notes.  Here,  that  course  has  been  pursued ;  the  party  has 
been  before  the  learned  Judge,  and  that  Judge  is  satisfied 
that  the  order  which  is  applied  for  should  not  be  granted. 
If  any  one  has  been  guilty  of  altering  the  record,  the  ap- 
plication would  be  of  a  different  character,  and  there  would 
be  a  proceeding  against  the  officer. 

BosANQUET,  J. — If  the  entry  were  made  improperly  by 
the  officer,  the  proper  course  would  be  to  go  before  the 
Judge,  who  would  hear  both  parties,  and  come  to  a  deci- 
sion. Now  here,  the  entiy.  has  been  made  according  to  the 
direction  of  the  learned  Judge,  and  the  party  thinking  that 
it  is  incorrect,  has  taken  out  a  summons,  upon  which  the 
Judge  has  refused  to  make  any  order. 

Maule,  J. — I  am  of  the  same  opinion.  The  Judge  gave 
directions  as  to  how  the  verdict  was  to  be  entered,  and  in  a 
little  while  after  he  altered  those  directions.  The  proper 
mode  of  taking  advantage  of  any  supposed  error  is  to  go 
before  the  Judge  himself.  That  has  been  done  here,  and 
the  Judge  has  disposed  of  the  matter. 


CoLTMAN,  J.,  concurred. 


Rule  refused. 
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1840. 


Doe  dem.  Channell  v.  Roe. 

mmALCOMB^  Serjt,  moved  for  judgment  against  the  Onanqipii. 

casual  ejector.     The  declaration  was  entitled  in  the  present  menTa^'S* 

Michaelmas  Term,  but  the  notice  was  to  appear  in  ''  the  ejl^^cSHt  ap- 

next  Michaebnas  Term.*    The  declaration  was  served  on  pew^d  Aat  the 

die  27th  of  October,  and  then  the  tenant  said  that  he  knew  wrongly  en- 

that  no  steps  could  be  taken  until  March  next  chaelmas   *" 

TkNDAL,  C.  J. — That  shews  that  he  meant  to  take  advan-  Term,  1840, 

with  notice  to 

tage  of  the  objection.     The  rule  cannot  be  granted.  appear  in  the 

"  next  Mi- 
chaelmas 

Rule  refiised.       J^LJ^T- 

served  before 
the  oommenoement  of  the  Term,  and  the  tenant  then  said  that  he  knew  that  no  step  could  be 
taken  imtfl  the  following  Maitrh  :  the  Court  reftised  to  grant  the  rule. 


Chesser  v.  Ridoway. 


\^HANNELLf  Seijt,  moved  for  a  rule,  calling  upon  the  intellig 
attorney  of  the  plaintiff  to  shew  cause,  why  the  trial  of  this  r^jfedT 


ence 


captain  of  a  ship,  went  abroad  in  1839,  and  that  accounts,  the  i^pl 
which  were  believed  to  be  true,  had  since  been  received  of  ^l^ji}. 


cause  should  not  be  postponed.     The  affidavit  on  which  the  *}>«  ^f*.***.^ 

^      '^  .  the  plaintiff 

motion  was  grounded,  stated  that  the  plaintiff,  who  was  the  abroad,  the 

Court,  upon 
>liGa- 
the 

defendant, 

bis  death  abroad.     The  plaintiff's  attorney  would  undoubt-  granted  a 

_,  t  ./  yjjj^j  ^Qj  pOSt- 

edJy  proceed  to  trial  at  his  peril,  but  if  the  verdict  went  poning  the 
against  the  defendant,  he  could  only  take  advantage  of  the  ^he  CWt,  or 
cncomstance  by  assigning  error  in  fiact,  and  in  any  event  he  ij^jt  to****^^ 
would  be  liable  to  a  new  action  by  the  plaintiff's  executors,  be  had,  the 
in  case  of  the  report  which  had  been  received  being  con-  tomey  ad- 
finned.     The  peculiarity  of  the  case  was  the  impossibility  ^JJ^^foJitte 

existed  as  to 
whether  his  client  was  still  alive  or  not. 

F  2 
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1 840.        of  making  any  absolute  deposition  as  to  the  death  of  the 
Cheuer      plaintiff.     The  Court  granted  a  rule  nisi,  and  on  a  subee- 

ChanneUi  Seijt,  moved  to  make  the  rule  absolute,  on  an 
affidavit  of  service.  A  communication  had  been  received 
from  the  plaintiff's  attorney,  who  admitted  that  considerable 
doubts  existed  whether  the  plaintiff  was  alive  or  not,  and 
declined  to  oppose  the  rule.  There  was  no  objection,  how- 
ever, in  case  of  the  plaintiff  being  found  to  be  still  living* 
to  allow  him  to  preserve  his  rights,  and  it  was,  therefore, 
prayed,  that  the  rule  might  be  made  absolute  for  postponing 
the  trial,  until  the  Court  or  a  Judge  should  direct  it  to  be 
had. 

The  Court  granted  the  rule  absolute  in  these  terms. 

Rule  absolute. 


Chuck  v.  Harris. 

The  general  \yHANNELL,  Seijt,  shewed  cause  against  a  rule  nisi, 

]P«rt7%ho  ob-^  obtained  on  behalf  of  the  plaintiff,  for  discharging  the  de- 

^'a  T  ^"  fendant's  rule  for  a  special  juiy  in  this  suit     He  produced 

Jury  must  use  affidavits,  tending  to  shew  that  the  action  was  one,  the 

the  utmost 

diligence  to  nature  of  which  rendered  the  summoning  of  a  special  jury 

ffet  the  jury  i 

ready,  by  the  proper  and  necessary. 

time  for  which 
notice  of  trial 

has  been  ffiven,  Bompos,  Seijt.,  in  support  of  the  rule.     The  rule  for  a 

the  defendant  special  jury  had  been  obtained  at  Chambers  by  the  de- 

fwr^^roedia^  fendant,  on  the  4th  of  November,  vrith  an  appointment  to 

jury,  the  non-  nominate  on  the  5th.      The   plaintiff,  however,  did   not 

attendance  of  .                        ,                          . 

the  plaintiff  at  attend  that  appointment,  and  a  new  appomtment  was  taken 

appointments 

requisite  in 

procuring  a  special  jury,  the  defendant  is  not  necessarily  excused  for  not  baring  the  jury 

ready  in  due  time. 
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out  for  the  foUoMring  day,  the  6th.  The  defendant  then  1840. 
became  entitled  to  a  list  of  the  special  juiy,  and  gave  chuck 
notice  to  the  plaintiff  of  an  appointment  to  reduce  the  jury  „  ^'^^ 
<»  the  9th  of  November.  This  appointment  was  not  at- 
tended by  the  plaintiff,  and  a  new  appointment  was  taken 
out  for  the  lOtL  Notice  of  trial  had  been  previously  ^ven 
by  the  plaintiff,  for  Wednesday,  the  11th  of  November,  the 
fcst  Ktdngs  in  Term.  Two  clear  days  were  requisite,  after 
the  special  jury  had  been  reduced,  to  admit  of  their  being 
summoned^  but  it  was  a  rule,  which  had  been  acted  upon 
in  the  case  of  Gunn  v.  Honeymariy  (a)  that  when  a  de- 
fendant appUed  for  a  special  jury,  it  was  his  duty  to  take 
such  measures  to  secure  his  object,  as  should  enable  the 
plaintiff  to  bring  the  cause  to  trial  on  the  day  for  which 
notice  had  been  given.  In  this  case  it  was  impossible  to 
do  so. 

Channelly  Seijt,  contra.  It  was  in  consequence  of  tlie 
plaintiff's  inattention  to  the  appointments,  that  the  pro- 
ceedings had  been  so  long  delayed,  as  to  prevent  the  cause 
being  tried  in  its  proper  course  at  the  first  Sitting  in  Term. 
The  proceedings  to  the  6th  of  November  were  perfectly 
regular,  and  then  the  defendant  had  gone  so  fisur  as  to  obtain 
a  list  of  the  special  jury.  He  had,  therefore,  ezer- 
dsed  his  right  to  the  special  jury;  and,  under  ordinary 
circumstances,  the  cause  could  not  then  be  tried  at  the 
Sittings  in  Term.  \^Tindaly  C.  J. — You  are  not  to  assume 
that,  because  that  is  the  general  rule,  you  are  to  delay  your 
subsequent  proceedings  in  reducing  the  jury.]  It  was  clear, 
at  all  events;,  that  it  was  the  plaintiff's  neglect  which  drove 
the  defendant  so  near  the  time,  for  which  notice  of  trial  had 
been  given. 

TofDAL,  C.  J. — The  justice  of  the  case  will  be  answered 

(a)  2  B.  &  Aid.  400. 
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1840.        by  the  cause  being  tried  at  the  last  Sittings  in  Term  by  a 

Chuck        special  jury.     The  general  principle,  certMnly,  is,  that  the 

^'  person  who  obtains  an  order  for  a  special  jury  must  use  the 

utmost  diligence  to  get  the  jury  ready  by  the  time  for  which 

notice  of  trial  is  given. 

The  rule  was  subsequently  discharged  upon  terms  agreed 
upon  between  the  parties. 


GwYNNB  V,  Collins. 

bJer^Wiito  Storks,  Serjt,  shewed  cause  against  a  rule,  obtained  on 

Ae  hands  of  behalf  of  the  plaintiff  (in  error),  in  this  cause,  for  the  re- 

tary  of  this  payment  to  him  of  the  two  sums  of  1132^  15«.  2d>  and  of 

ofbail,to'U-^^  257/L   11*.  lOA,  deposited  with  the  Prothonotary  of  this 

ufCTTOT  "^f  Court,  in  Ueu  of  bail    It  was  an  action  which  had  been  long 

Court  refused  pending  in  this  Court,  and  in  which  a  demurrer  to  two  of 

to  retain  any       *  o 

portion  of  the  the  pleas  of  the  present  plaintiff  (defendant  in  this  Court), 
inTto^at^fy^a  ^^  h^eji  aigued  in  1831  (a).  Judgment  upon  that  ar- 
b^'^IXe^*  gument  was  given  for  the  plaintiff,  who  thereupon  became 
party,  for  costs  entitled  to  certain  costs.  The  cause  was  subsequendy  tried, 
cause  antece-  and  a  special  verdict  was  returned  for  the  plaintiff  below; 
writ  of  CTw  ^^  verdict  having  been  aigued  in  this  Court,  judgment 
being  obtained,   was  given  for  the  plaintiff  in  the  original  action ;  but  that 

decision  was  made  the  subject  of  a  writ  of  error,  which  was 
argued  in  the  Court  of  Exchequer  Chamber,  where  the 
judgment  of  this  Court  was  affirmed,  and  in  the  House  of 
Lords,  where  the  decisions  of  the  two  inferior  Courts  were 
overturned,  and  judgment  was  given  for  the  plaintiff  in 
error.  Upon  the  writ  of  error  being  obtained,  the  plaintiff 
in  error  was  called  upon  to  pay  into  the  hands  of  the  Pro- 
thonotary the  two  sums,  which  were  the  subject  of  the 

(a)  7  Bing.  423. 
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present  motion,  **  in  lieu  of  bail  to  satisfy  the  costs  in  error.** 
This  moticm  was  now  made  upon  the  decision  of  the  House 
of  Lords  in  fiiYour  of  the  present  plaintiff.     It  was  submitted  «• 

OoLLINB* 

that  the  Court  would  not  accede  to  the  application  in  its 
tenns.  The  costs  of  the  demurrer,  which  had  been  decided 
in  &Toar  of  the  present  defendant  (p]|iintiff  below),  and  upon 
the  judgment  on  which  no  doubt  had  ever  been  expressed, 
not  yet  been  paid.  The  Courts  therefore,  would  detain  so 
much  of  the  amount  as  would  meet  those  costs.  [^Tindal, 
C.  J. — How  can  we  put  our  hands  on  this  fimd,  which  by 
a  speaBc  contract  was  destined  for  an  entirely  different  pur- 
pose ?3  It  was  to  be  remembered  that  the  money  was  paid 
in  by  the  plaintiff  in  error  himself,  and  that  there  could  be 
no  hardship  in  compelling  him  to  pay  costs,  to  which  there 
could  be  no  doubt  he  was  liable. 

Bompas,  Seijt,  in  support  of  the  rvle.  The  money  was 
paid  into  Court  in  the  case  in  error  only.  If  bail  had  been 
put  in  instead,  they  could  not  have  been  made  answerable 
for  bygone  costs,  in  respect  of  which  they  entered  into  no 
agreement,  and  the  Court  would  not  deal  so  un&irly  with 
the  plaintiff  as  to  detain  any  of  the  money,  to  the  re-pay- 
ment of  which  he  was  fiurly  entitled. 

ToiDAL,  C.  J. — The  terms  of  the  rule  under  which  the 
money  was  paid  into  the  hands  of  the  Prothonotory  were, 
^  in  lieu  of  bail,  to  satisfy  the  costs  in  error."  That  cannot 
be  supposed  to  apply  to  the  costs  of  the  demurrer,  which 
had  been  disposed  of  long  before. 

Rule  absolute. 
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1840. 

Ex  parte  Mart  Wiluams. 

In  supMrt  of  Jk[ ERE  WETHER,  Serjt,  moved,  that  Mary  Williams, 
tfenX:^.  a  married  woman,  might  be  permitted  to  convey  her  intei«it 
J^p^^J^*J^  in  a  certain  estate,  without  the  concurrence  of  her  husband, 
oonvey  her  in-    under  the  provisions  of  the  Fines  and  Recoveries  Act,  (3  & 

terest  in  an  es- 

tate,  without  4  Wm.  4,  c  74).     The  affidavit  stated  the  &cts  necessary 

raoM^fto  ^  entitle  the  applicant  to  the  assent  of  the  Court  to  the 

^^g^^  motion,  but  it  appeared  that  Mary  Williams  herself  had  not 

produced,  been  examined.     An  affidavit  was  produced,  sworn  by  her 

sister ofthe  sister,  fix>m  which  it  appeared,  that  the  person  on  whose 

man'wbo^  behalf  the  application  ^as  made,  was  speechless.     This,  it 

stated  that  the  ^as  urged,  would  prevent  her  making  any  statement 

person,  on  ox  c»       ./ 

whose  behalf 

was  made,  ^  TiNDAL,  C.  J. — She  must  have  declared  herself  willing 
STc^St  ^  execute  the  conveyance ;  how  can  she  have  done  that  ? 
fused  to  p^rant    Besides,  how  are  we  to  know  that  this  application  is  made 

the  apphcation       ...  «. 

without  an  aifi.  With  her  consent  ? 

davit,  that  the 
married  woman 

{j^^^^jj^^^  BosANQUET,  J. — It  is  uecessaiy  to  negative  communica- 
tion between  the  wife  and  the  husband  in  this  case.  Who 
can  do  that  but  the  wife  herself? 

Motion  refused  (a). 

(a)  Upon  a  subsequent  day  in      cant  having  been  obtained,  and 
Tenn,    the  application   was  re-      the  motion  was  then  granted, 
newedf  an  affidavit  of  the  appli- 


been  examined. 


Greenwood  r.  Selden  and  Another. 

An  affidavit,  in  MSOMPAS,  Seijt,  moved  for  a  distringas,  against  one  of 
mwSoTfor  a      ^^  defendants  to  this  suit     It  was  an    action  brought 

dUstrincas, 

stated  that  the  defendant  oonld  not  be  found :  that  the  defendant  was  partner  with  another  person. 
Joined  with  him  in  the  action ;  that  the  defendant's  residence  was  unknown,  but  that  communi- 
cations had  been  had  with  his  partner,  at  their  countinff-house,  in  the  course  of  which  the  latter 
stated,  that  the  defendant  "was  in  England  :*'  the  affidavit,  however,  contained  no  statement  of 
an  inquiry  having  been  made  as  to  where  the  defendant  was,  and  the  Court  refused  to  grant 
the  application. 
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against  the  defendants,  who  were  partners,  in  respect  of  a        1840. 
partnership  transaction,  and  one  of  the  defendants  had  been    GaEs^^ooD 
dniy  served  with  the  writ  of  summons.     The  residence  of  the  *- 

odier  defendant  was  unknown,  and  communications  having  and  Aiuither. 
been  made  with  his  partner^  he  said  that  ^*  he  was  in  Elng- 
lancL''  The  necessary  calls  and  appointments  were  then 
made  at  the  coundng-house  of  the  two  defendants,  and  pro- 
cess was  served  there  in  the  usual  way.  It  was  submitted, 
that  this  was  a  sufficient  case,  to  shew  that  the  defendant  was 
keeping  out  of  the  way  to  avoid  service.  It  was  proposed  to 
ezecate  the  distringas  at  the  defendants'  counting-house. 
[Mauie,  J. — There  is  no  allegation  of  the  deponent  having 
adced  where  the  defendant  was.]  That  deficiency  could  be 
supplied  by  an  aUegation  to  that  effect,  and  of  the  question 
having  been  met  by  a  refusal  on  the  part  of  the  partner  to 
supply  the  required  information. 

TncDAL,  C.  J. — You  had  better  add  that  allegation. 

BoaANQUBT^  J. — Your  materials  are  not  perfect,  and  you 
must  come  again  with  an  amended  affidavit  We  should 
be  granting  the  rule,  if  we  acceded  to  your  appUcation, 
before  you  are  entitled  to  it«  We  must  form  our  judgment 
oa  what  you  swear. 

Rule  refused. 

The  motion  was  subsequendy  renewed  upon  an  affidavit, 
amended  in  the  particulars  su^ested,  and  was  granted. 


RiCHABDSON  V.  PeTO. 

ShEE,  Serjt,  moved  for  a  rule,  calling  upon  the  defendant  a  rule  ab- 
to  shew  cause,  why  the  rule  absolute  for  iudirment  as  in  ^^^^^^,i^' 

•'  •'    ^»  nent  as  m  casa 

of  a  nonsuit 
hmaf  been  obtained,  a  motion  was  made,  calling  upon  the  defendant  to  shew  cause,  why  that 
rale  sbonld  not  be  discharged,  upon  the  ground  of  its  naving  been  mored,  contrary  to  an  alleged 
undentsndinff  between  the  plaintilTs  attorney,  and  the  defendant's  counsel,  at  a  conversaSon 
which  took  place  apon  their  accidentally  meeting^  in  the  street :  The  Court  refused,  upon 
that  ground,  to  discharge  the  rule,  and  to  set  aside  judgment  as  in  case  of  a  nonsuit  signed 
porfunt  to  it. 


Peto. 
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1840.        case  of  a  nonsuit,  obtained  in  this  action,  should  not  be 
y — v^      '     dischanred.  and  why  the  iudirment  obtained  thereon  should 
o.  not  be  set  aside.     The  ground  upon  which  the  motion  was 

made,  was,  that  the  judgment  was  signed  against  good  fidth, 
and  contraiy  to  the  understanding  between  the  parties. 
The  aflSdavit,  in  support  of  the  motion,  stated,  that  on  the 
2nd  November,  a  motion  was  made  in  this  Court  for  a  rule 
nisi  for  judgment  as  in  case  of  a  nonsuit,  which,  having 
been  granted,  was  made  returnable  on  the  5th  of  the  same 
month.  Subsequently  the  attorney  of  the  plaintiff  ac- 
cidentally met  the  counsel  for  the  defendant  in  Holbom, 
and,  according  to  his  statement,  represented  to  him  that 
the  plaintiff  was  ill,  and  unable  to  give  the  necessary  in- 
structions to  enable  him  to  shew  cause  against  the  rule,  and, 
therefore,  requested  that  he  would  postpone  moving  the  rule 
absolute ;  the  learned  counsel  consented  to  this  proposition, 
upon  his  being  further  informed  that  it  was  the  intention  of 
the  deponent  to  instruct  counsel  to  oppose  the  rule,  and 
said  that  there  was  no  hurry,  but  advised  the  deponent  to 
be  as  quick  as  he  could.  Notwithstanding  the  understand- 
ing of  the  deponent,  however,  founded  upon  this  conversa^ 
tion,  that  the  rule  would  not  be  brought  on  before  the  end 
of  the  Term,  the  rule  absolute  was  moved  by  the  same 
learned  counsel  on  the  12th  November. 

The  Solicitor  Generaly  on  a  subsequent  day,  shewed  cause, 
and  contended,  that  there  was  no  ground  for  the  motion. 
It  was  contrary  to  the  interests,  and  to  the  practice  of  the 
profession,  that  the  attorney  of  either  plaintiff  or  defendant 
in  an  action,  should  endeavour  by  such  means  as  had  been 
adopted  here,  to  obtain  from  the  adverse  counsel  any  pro- 
mise with  regard  to  the  future  progress  of  the  cause.  He 
objected  to  the  introduction  of  conversations  with  learned 
counsel,  into  affidavits,  as  being  calculated  to  destroy  that 
independence  of  position,  in  which  barristers  stood  before 
the  Court ;  barristers,  of  course,  in  such  cases,  could  not  be 
required  to  make  affidavits,  because  the  effect  of  their  doing 
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80,  might  be  to  entirely  alter  their  vieTra,  as  well  as  their 
immediate  situation,  in  relation  to  the  matter  which  was 
pending.  Upon  other  grounds,  however,  the  motion  must 
fiul ;  the  judgment  was  not  actually  signed  until  the  18th 
November,  and  the  plaintiff  stated  no  ground,  upon  which 
he  could  call  upon  the  Court  to  declare  that  there  was  any 
reason  for  setting  aade  the  judgment 

The  learned  counsel  referred  to,  who  was  also  instructed 
to  shew  cause,  said,  that  although,  of  course,  as  he  had  made 
no  a£Bdavit  in  answer  to  this  motion,  it  would  ill  become 
him  to  offer  any  statement  to  the  Court,  yet  he  could  not 
help,  in  his  own  justification,  stating,  that  a  very  consider- 
able portion  of  what  was  sworn  to  have  Mien  fiom  the 
attorney,  in  the  conversation  which  they  had  had  together, 
had  not  reached  his  ears.  All  that  he  had  heard  was,  that 
the  attorney  had  been  to  the  Chambers  of  the  learned 
oomisel,  whom  he  intended  to  employ,  to  shew  cause  against 
the  rule  nisi,  and  had  not  been  able  to  find  him.  He  there- 
upon undoubtedly  desired  that  he  would  lose  no  time  in 
preparing  the  necessary  instructions  to  shew  cause. 

Shee^  Serjt.,  in  support  of  the  rule,  had  intended  to  ofier 
no  suggestion  unfitvourable  to  the  courtesy  of  the  learned 
gendeman :  but  he  certainly  thought  that  where  so  much 
misconception  appeared  to  have  arisen  in  the  mind  of  the 
plaintiff's  attorney,  as  to  what  was  to  be  done,  the  Court 
would  let  him  in  to  shew  cause  against  the  rule  for  judgment 
as  in  case  of  a  nonsuit  That  was  his  real  object,  and  he 
was  quite  willing  to  offer  terms  advantageous  to  the  de- 
fendant 

TiNDAii,  C.  J. — I  think  that  this  rule  must  be  discharged. 
It  seems  to  me,  that  the  grounds  on  which  the  plaintiff  ap- 
pears before  the  Court  on  this  motion,  places  counsel  in  a 
fiUse  position  in  the  case,  and,  if  they  were  recognised, 
would  be  exceedingly  detrimental  to  the  practice  of  the  Bar. 


^ 
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1840.        The  attorney  represents  his  client  throughout  the  cause, 
RxHAEDsoN    ^^  ^^  commencement  to  its  termination ;  but  the  counsel 
«•  only  represents  his  client  in  Court,  and  it  would  be  con- 

fusing the  positions  of  these  two  important  branches  of  the 
profession,  if  we  held  that  notice  given  to  a  learned  gentle- 
man out  of  Court,  should  be  binding  upon  the  party  whom 
he  represents.  For  the  purpose,  therefore,  of  avoiding  a 
bad  example,  I  think  this  rule  should  be  dischaiged,  but 
generally  only,  and  without  anything  being  said  as  to  costs. 

Rule  discharged. 


Shuttlewortii  r.  Cockbiu 
loan  action  for  %nLDAMSf  Sent,  moved  for  a  rule,  calling  upon  the  plain- 

a  nuisanoe,  the      . -,        -  . 

plaintiff  al.  tiff  to  shew  cause,  why  he  should  not  be  restrained  from  the 
wMmMLicmicdof  ^^^^^^^^^  of  his  costs  in  this  action;  why  the  certificate 
*  '^'^^id^  granted  at  the  trial  by  the  Chief  Justice  of  this  Court, 
the  defendant  should  not  be  rescinded ;  and  why  judgment  should  not  be 
of  acwtain^  entered  for  the  plaintiff  without  costs,  notwithstanding  such 
^iJiM^wroiv-  c®^fi<»^«     It  ^^  ^^  action  brought  against  the  defendant 

ftdly  oied  ocr-   for  a  nuisance  alleged  to  have  arisen  fit)m  his  mode  of  carry- 
tain  enffines,       ,  , 
fnnnels,  chim-    ing  on  a  certain  manu&ctoiy  in  the  county  of  Derby ;  and 

fi^ta«iet,M^at  ^^  plaintiff  aUeged  that  he  was  possessed  of  a  certain  mes- 

*'!?^i-!"^*^®*  suaae,  and  that  the  defendant  beincr  possessed  of  a  certain 

and  deletenous      \^  '  ®  '^ 

dust  came         mUl  and  workshop  in  the  same  county,  so  used  certain 

injured  the        engines,  fimnels,  chimnies,   and  manufactories,  as  that  a 

Coiue'  and  Qoise,  smoke,  and  deleterious  dust  came  from  them,  and  in- 
made  it  unin- 
habitable ;  the  defendant  pleaded  not  guilty  :  Held,  that  the  action  was  brought  to  try  a  ri^ht 
beyond  the  mere  right  to  recover  damages*  and  was  within  the  prindple  of  the  second  section 
of  the  3  &  4  Vict  c.  24,  and  that  Is.  dama^  only  having  been  given  by  the  jury,  the  judge 
was  empowered  to  certify,  to  give  the  plaintiff  his  costs. 

SembUf  that  such  a  certificate  should  be  granted  immediately,  on  the  termination  of  the  trial. 

A  judge  having  so  granted  a  certificate,  and  ordered  an  enti^  to  be  made  on  the  back  of  the 
record,  and  an  insui&aent  entry  having  been  made  and  signed  by  him,  he  may  nevertheless  sub- 
sequently  alter  and  amend  the  entry,  tne  erroneous  indorsement  being  considered  a  misprision  or 
mistake  of  the  clerk  of  the  Court. 
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jured  the  plain  tiff's  said  messuage,    and  rendered  it  un- 
inhabitable.     Tlie   defendant  pleaded  not  guilty,  and  the 
cause  came   oo  to  be  tried  before  Tindaly  C.  J.,  at  Derby, 
at  the  summer   assizes  of  the  present  year.     From  the  evi- 
dence, it  then  appeared  that  the  defendant  carried  on  the 
business  of  a    needle  manufiu^turer,  and  that  his  premises 
adjoined  those  of  the  plaintiff.     The  steel  dust  produced  in 
the  manu&cture  o£  needles,  by  drilling  the  eyes  and  filing 
the  points,  having  been  found  to  be  peculiarly  hurtfiil  to  the 
workmen  engaged  in  the  business,  to  whom  serious  diseases, 
causing  premature  death,  were  produced,  by  their  inhahng 
the  small  particles  of  steel  floating  in  the  air,  the  defendant 
devised  a  plan  of*  removing  this  inconvenience,  by  carrying 
off  the  filings^   by  means  of  a  strong  current  of  air,  through 
afbnneU  into  the  open  air.     The  effect  of  this,  however, 
was  to  carry  the  filings  into  the  grounds  of  the  plaintiff, 
who  thereupon  commenced  his  action  for  this  nuisance,  as 
well  as  for  the  nuisance  alleged  to  have  been  created  by  the 
smoke  and  sooty  particles  proceeding  fix>m  the  chimnies  of 
the   defendant's   manufiictoiy.     At  the  trial  it  was  shewn 
that  the   defendant  had  exerted  himself,  as  well  before  as 
since  the  conunencement  of  the  suit,  to  abate  the  nuisance 
caused  by  the    discharge  of  the  steel  filings  into  the  open 
ur,  and  had  at  length  succeeded  in  attaining  his  object,  by 
carrying  them  into  a  running  brook,  in  which  they  were 
deposited.     The  manu&ctoiy  was  still  carried  on,  however, 
and  the  nuisance,  which  was  alleged  to  be  caused  by  the 
dumnies,  still  continued.     At  the  trial,  the  witnesses  were 
cross-examined  by  the  defendant,  with  a  view  to  shew  that 
the  former  nuisance  had  been  abated,  but  the  plaintiff  gave 
up  his  claim  to  damages,  and  the  Lord  Chief  Justice  having 
put  the  case  to  the  Jury,  as  being  one  where  damages  were 
not  the  object,  but  the  maintenance  of  a  right,  on  the  part 
of  the  plaintiff,  to  have  his  house  firee  fix>m  the  nuisance 
complained  of,  a  verdict  for  Is.  only  was  returned.     An 
application  was  then  made  to  the  learned  Judge  to  grant  a 
certificate,  under  the  stat  3  &  4  Vict  c.  24  (Lord  Denman's 
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Act),  granting  the  plaintiff  his  costs,  and  the  motion  was 
acceded  ta  The  object  of  the  present  motion  was  to 
procure  the  certificate  thus  granted  to  be  rescinded ;  first, 
on  the  ground  of  the  insuflSciency  of  the  indorsement  on 
the  record ;  and  next,  on  the  ground  of  its  having  been 
erroneously  granted  in  this  case  by  the  learned  Judge,  the 
action  not  being  an  action  really  brought  to  try  a  right. 
The  form  of  the  indorsement  was  as  follows : — <^  I  certify 
that  the  right  came  in  question  upon  the  trial  of  this  cause. 
— N.  C.  TindaL'* 


The  Solicitor  Oeneraly  upon  a  subsequent  day,  shewed 
cause.  Since  the  motion  for  the  rule  nisi  had  been  made, 
the  learned  Lord  Chief  Justice,  upon  appUcation  made  to 
him  by  the  plaintiff,  had  made  a  fiiesh  indorsement  on  the 
record,  by  which  the  certificate  now  stood  in  the  following 
form :  **  I  certify  that  this  action  was  really  brought  to  try  a 
right,  besides  the  mere  right  to  recover  damages  for  the 
trespass  and  grievances  alleged  in  the  declaration,  and  for 
which  this  action  was  brought,  and  that  the  right  came  in 
question  upon  the  trial  of  this  cause*  N.  C.  TindaL"  It 
was  now  ui^d,  first,  that  the  certificate  first  granted  was  in 
a  form  sufficientiy  in  compliance  with  the  act  of  Parliament 
The  terms  of  the  2nd  section  of  tiie  3  &  4  Vict  c  24,  were 
these,  "  Be  it  enacted,  that  if  the  plaintiff  in  any  action  of 
trespass,  or  trespass  on  the  case,  brought,  or  to  be  brought 
in  any  of  Her  Majesty's  Courts  at  Westminster,  or  in  the 
Court  of  Common  Pleas  at  Lancaster,  or  in  the  Court  of 
Common  Pleas  at  Durham,  shall  recover,  by  the  verdict  of 
a  juiy,  less  damages  than  40««,  such  plaintiff  shall  not  be 
entitied  to  recover  or  obtain  from  the  defendant,  in  respect 
of  such  verdict,  any  costs  whatever,  whether  it  shall  be 
given  upon  any  issue  or  issues  tried,  or  judgment  shall  have 
passed  by  default,  unless  the  judge  or  presiding  officer  before 
whom  such  verdict  shall  be  obtained,  shall  immediately 
afterwards  certify  on  the  back  of  the  record,  or  on  the  writ 
of  trial  or  writ  of  inquiry,  that  the  action  was  really  brought 
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to  try  a  right,  besides  the  mere  right  to  recover  damages 
for  the  trespafiB  or  grievance  fer  which  the  action  shall  have 
been  brought,  or  that  the  trespass  or  grievance  in  respect 
of  which  the  action  was  brought  was  wilful  and  malicious.'' 
It  was  to  be  observed  that  there  was  no  form  of  certificate 
prescribed  by  the  act,  and  there  could  be  no  doubt  whatever 
upon  the  pleadings,  as  well  as  upon  the  facts  of  the  case, 
that  the  real  question  in  the  cause  was  the  right  of  the  de* 
fendant  to  cany  on  his  manufiu^tory,  and  the  right  of  the 
plaintiff  to  maintain  his  premises  firee  fit)m  the  nuisance 
wrongfully  produced  by  the  defendant's  proceeding.  The 
certificate  described  the  right  to  have  come  in  question, 
which  could  have  referred  but  to  one  right,  and  the  question 
upon  that  right  must  be  taken  to  have  penraded  the  cause 
throughout  its  progress.  It  was  not  a  matter  upon  which 
the  strictness  and  nicety  of  special  pleading  would  be  ob- 
served ;  but  if  the  certificate,  in  substance,  conveyed  the 
meaning  which  was  intended,  that  would  be  suflScient  to 
meet  the  requisites  of  the  statute.  The  application  was;, 
besides^,  against  good  faith,  because  the  plaintiff  gave  up  his 
rig^t  to  damages  upon  the  trial,  upon  the  understanding 
that  his  right  was  all  that  he  need  maintain ;  a  fact  which 
at  once  excluded  all  idea  of  its  being  a  mere  action  for 
damages.  No  doubt  could  exist  as  to  what  was  the  intention 
rf  the  learned  judge  in  granting  the  certificate,  but  it  was 
trusted  that  a  judicial  opinion  being  publicly  and  openly 
pronounced  at  Nisi  Prius,  upon  which  a  minute  was  directed 
to  be  made,  the  Court  would  have  no  doubt  of  the  power  of 
the  judge  subsequently  to  amend  or  fill  up  that  minute  in 
a  fiurmal  manner.  Upon  this  second  branch  of  the  aigu- 
ment,  it  was  to  be  observed,  that  the  act  imposed  no  tie 
upon  the  judge  as  to  the  time  of  making  the  certificate 
except  in  the  words  ^^  immediately  after,"  which  were 
used.  Cases  had  arisen  where  similar  expressions  had 
been  held  to  be  capable  of  a  more  extended  meaning 
than  they  appeared  to  convey,  and  that  a  reasonable  time 
might  be  taken  to  be  comprehended  by  such  a  provision. 
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WbaUey  y.  WUUani8on{a)y  Foxall  v.  Banks (b) 9  Ford  v. 
Parr{c\  WooUey  v.  Whitby  {tfy  It  was  the  common  and 
daily  practice  of  the  Courts,  however,  to  allow  the  records 
to  be  amended  by  the  notes  of  the  learned  judges,  in  im- 
portant particulars;  and  in  a  case  of  this  description  the 
Court  would  have  no  hesitation  in  holding,  that  what  must 
be  deemed  to  be  an  erroneous  entry  might  be  amended, 
in  conformity  with  the  original  expressed  meaning  of  the 
learned  judge. 


Adamuj  Seijt,  contra*  The  question  of  right  was  not 
raised  by  the  pleadings,  nor  by  the  circumstances  of  the 
case.  The  declaration  alleged  no  right  on  the  part  of  the 
plaintiff,  and  the  only  eflfect  of  the  plea  of  not  guilty,  under 
the  pleading  rules,  was  to  put  in  issue  the  fiict  of  the  de- 
fendant having  carried  on  his  business  in  such  a  way  as  to 
be  a  nuisance  to  the  plaintiff  in  his  occupation  of  his  house* 
\^Tindalf  C.  J. — Is  not  its  effect  rather  to  state  that  the  de^ 
fendant  had  a  right  to  carry  on  the  trade  as  he  did  ?]  If 
that  was  so,  the  right  must  be  said  to  come  in  question  in 
every  action  of  trespass  which  might  be  brought  The  dis- 
tinction was,  that  no  man  could  set  up  a  right  to  commit 
what  might  be  a  nmsance,  unless  he  could  justify  under  a 
claim  of  right  The  existence  of  such  a  right  could  only 
be  arrived  at  upon  the  evidence.  [Co/ifxnan,  J. — Is  this 
Court  a  tribunal  to  try  whether  the  learned  Lord  Chief 
Justice  has  properly  ezejfe^d  the  discretion  reposed  in 
him  ?]  It  was  impossible,  on  the  pleadings,  that  this  acti(»i 
could  have  been  brought  to  try  any  right,  but  the  right  to 
damages ;  and  although^the  plaintiff  alleged  that  the  carry- 
ing on  the  business  by  the  defendant  ^as  wrongful,  he  did 
so  only  in  the  popular  sense.  It  was  not  a  case,  therefore, 
in  which  the  learned  judge  was  authorised  to  grant  a  certi- 
ficate at  all ;  the  whole  of  the  evidence  at  the  trial,  and  the 


(a)  Ante,  voL  7,  p.  253. 
(6)  5  B.  &  Aid.  536. 
(c)  2  Wils.  21. 


(4)  2B,  8c  C.  580;   7  Scott, 
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whole  course  of  the  proceedings,  shewed  that  there  was  no 

daim  of  right  at  all,  except  that  which  arose  upon  the  alle- 

gstXMi  of  the  defendant  doing  wrong ;  but  the  real  issue 

one  merely  of  whether  the  defendant  had  carried  on 

trade  so  as  to  be  anuisance  to  his  neighbours.     But 

the  fiist  certificate,  even  if  it  was  rightly  granted  upon  a 

review  of  the  case,  was  insufficient     It  certified  a  fiict  which 

was  wholly  immaterial  under  the  statute,  that  the  right 

came  in  question  at  the  triaL     The  question  was,  whether 

the  action  was  really  brought  to  try  a  right  ?    The  second 

certificate  was  a  nullity.     It  was  a  new  certificate,  and  was  of 

no  avail,  unless  it  was  given  '*  immediately  after"  the  trial. 

Waggett  v.  Shaw  (a),  in  reference  to  the  statute,  24  Greo.  2, 

c.  18,  shewed  that  the  words  of  the  act  must  be  construed 

literally.     The  Court  would  not  recognise  it  as  an  amended 

certificate,  because  there  was  nothing  by  which  it  could  be 

amended ;  and  even  if  there  was,  the  judge,  being  functus 

officio,  so  fiur  as  the  cause  was  concerned,  at  the  time  of  its 

being  re-flrawn,  had  no  authority  to  make  any  new  indorse* 

ment  on  the  record* 
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TiNDAL,  C.  J. — Upon  the  first  point  made,  whether  the 
case,  under  the  circumstances  which  attended  it,  is  one 
which  fills  within  the  scope  of  the  act  of  Parliament?  I 
feel  no  doubt  whatever  that  the  action,  as  it  is  alleged  on 
the  record,  and  fix>m  the  course  which  the  evidence  took 
at  the  trial  at  the  assizes,  is  one  on  which  a  judge  would 
have  authority  to  make  a  certificate.  The  second  section  of 
the  3  &  4  Vict  c.  24,  provides,  "  That  if  the  plaintiff  in 
any  action  of  trespass,'  or  of  trespass  on  the  case,  brought,  or 
to  be  brought,  in  any  of  her  Majesty's  Courts  at  Wesmiin- 
ster,  or  in  the  Court  of  Common  Pleas  at  Lancaster,  or  in 
the  Court  of  Common  Pleas  at  Durham,  shall  recover  by 
the  verdict  of  a  jury  less  damages  than  forty  shillings,  such 
plaintifi^  shall  not  be  entided  to  recover  or  obtain  firom  the 
defendant,  in  respect  of  such  verdict,  any  costs  whatever, 

(a)  3  Camp.  315. 
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whether  it  shall  be  given  upon  any  issue  or  issues  tried,  or 
judgment  shall  have  passed  by  de&ult,  unless  the  judge  or 
presiding  officer  before  whom  such  verdict  shall  be  obtained, 
shall  immediately  afterwards  certify  on  the  back  of  the 
record,  or  on  the  writ  of  trial,  or  writ  of  inquiry,  that  the 
action  was  really  brought  to  try  a  right,  besides  the  mere 
right  to  recover  damages  for  the  trespass  or  grievance  for 
which  the  action  shall  have  been  brou^t,  or  that  the  tres- 
pass or  grievance  in  respect  of  which  the  action  was 
brought,  was  wilful  and  malicious.''  Now,  I  take,  the  object 
of  this  act  to  be  to  prevent  plaintifib  fix)m  brin|^ng  actions 
of  a  vexatious  and  litigious  nature,  where  only  a  small 
damage  has  been  sustained,  and  where  no  right  whatever  is 
in  issue  between  the  parties ;  and  if  actions  are  brought  in 
such  mstances,  certificates  cannot  be  granted,  and  the  plain- 
tiffi  lose  their  costs.  Was  this  an  action  subject  to  this  pro* 
vision  ?  It  is  a  case  in  which  the  plaintiff  says,  that  he  was 
possessed  of  a  messuage  in  the  county  of  Derby,  and  that 
the  defendant,  being  possessed  of  a  certain  mill  and  work- 
shop in  the  said  county,  and  that  the  defendant  so  used 
celin  engines,  fonneL,  chinmies.  and  numufactories.  as 
that  a  noise,  smoke,  and  deleterious  dust  came  fix>m  them, 
and  injured  the  plaintiff's  house,  and  made  it  uninhabitable. 
The  defendant,  in  answer  to  this  allegation,  says,  that  he  is 
not  guilty ;  that  is,  he  denies  that  which  is  stated  on  the 
&ce  of  the  declaration  has  in  fact  taken  place.  Looking  at 
these  circumstances,  the  plaintiff  declares  that  his  house  is 
rendered  uninhabitable  by  reason  of  the  defendant's  acts ; 
and,  on  the  other  side,  the  defendant  insisting  on  going  on 
with  the  works  which  he  has  commenced,  and  which  the 
plaintiff  says  form  the  ground  and  gravamen  of  his  charge, 
who  can  say  that  a  question  of  right  does  not  arise  between 
the  parties  ?  The  plaintiff  complains  that  his  ri^t  to  his 
house,  fiiee  of  the  nuisance  which  is  alleged  on  the  record^ 
is  invaded;  and  the  defendant  says,  on  the  other  side,  that 
this  which  is  alleged  to  be  a  nuisance  is,  in  &ct,  none  at  alL 
Therefore,  looking  at  the  ftcts  of  the  case,  it  does  not 
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vppeai  to  be  one  in  which  the  plaintiff  is  going  on  vex- 
atioiisljy  or  for  small  damages  only,  but  that  it  is  a  case  in 
which  the  right  came  in  question.     On  the  evidence  which 
was  adduced  the  case  took  the  same  course.     The  defend- 
ant strove,  not  so  much  to  prove  that  the  plaintiff  had  sus- 
tained very  small  damages  only,  and  the  cross-examination 
was  very  much  directed  to  that  point,  as  that  the  defendant 
had  adopted  modes  of  carrying  on  his  manufactoiy  with  as 
little  injury  as  possible,  still  maintaining  his  right,  however, 
to  cany  on  the  same  business.    Therefore,  in  my  opinion, 
it  is  an  action  really  brought  to  tiy  a  right,  besides  the  mere 
right  to  recover  damages,  and  one  cannot  but  ask  why,  if 
it  were  not  so,  the  defendant  did  not  admit  the  right  of 
action,  and  proceed  only  on  that  part  of  the  case  which 
would  be  directed  to  the  mitigation  of  damages?    It  is  ob- 
servable that  the  certificate  may  comprehend  two  different 
statements ;  one  is,  that  the  action  is  not  merely  brought  to 
tiy  the  right  to  recover  damages ;  the  object  of  that  is  to 
prevent   plain tifls  from  bringing  petty  actions   for  small 
grievances.     Such  a  case  may  be  instanced  in  an  action 
brought  against  a  defendant  for  walking  across  the  close  of 
the  plaintiff,  where  no  question  of  right  whatever  would 
arise,  but  the  action  would  be  brought  merely  to  vex  and 
harass  the  defendant  with  costs,  which  would  be  added  to 
die  damages.     That  is  a  case  in  which  the  act  is  intended 
to  operate  fiivourably  for  a  defendant ;  but  you  may  suppose 
a  case  of  a  man  not  doing  any  damage,  and  yet  not  claim- 
ing any  right,  but  merely  committing  such  a  trespass  as  I 
have  suggested  in  order  to  distress  and  annoy  the  plaintiff; 
and  in  that  case  the  judge  would  have  a  right  to  certify 
diat  the  case  was  one  where  the  trespass  was  wilful  and 
malicious.     Then  this  being  a  case  within  the  act,  the  ques- 
tion is;,  whether  what  I  will  call  the  amended  certificate, 
whidi  has  been  put  on  the  record,  is  by  law  authorised  to 
be  made,  and  is  available.     I  will  not  stop  to  inquire  whe- 
ther the  first  certificate  is,  in  point  of  form,  sufficient,  for 
that  is  unnecessary  to  the  point  on  which  I  rest  my  judg- 

o  2 
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1840.  ment ;  neither  will  I  lay  down  any  rule  as  to  whether  a  cer- 
Shuttle-  tificate  must  be  given  immediately  after  the  trial  or  not, 
woaxH  though  undoubtedly  the  words  of  the  act  are  very  strong 
CocKKR.  upon  the  subject,  but  if  ever  it  should  be  necessary  to  do  so, 
I  should  pause  long  before  I  said  that  it  is  not  necessary  to 
grant  the  certificate,  if  at  all,  immediately.  What  I  ground 
my  judgment  on  is  this,  that  the  certificate  was  granted  im- 
mediately after  the  verdict,  and  that  that  which  was  then 
done,  and  of  which  advantage  is  now  sought  to  be  taken, 
was  no  more  than  a  mistake  or  misprision  of  the  officer  who 
handed  up  the  record  erroneously  indorsed,  as  it  now  ap- 
pears. Let  us  see  how  these  cases  occur  in  Court:  the 
judge  says,  that  he  will  grant  a  certificate,  no  one  doubting 
at  all  what  that  certificate  is.  A  new  cause  is  called  on, 
and  is  commenced,  and  just  as  the  judge  is  intent  upon  it, 
and  is  endeavouring  to  obtain  a  knowledge  of  its  facts  from 
the  opening  speech  of  counsel,  the  postea  is  handed  up,  and 
he  puts  his  name  to  it,  supposing  it  to  be  indorsed  in  the 
manner  which  he  has  ordered ;  and  in  doing  so  he  gives  no 
more  than  the  usual  credence  which  is  given  to  all  officers 
of  the  Court  Supposing  that  on  looking  at  the  indorse- 
ment the  judge  should  find  that  the  word  ^^not**  was  put 
into  it  erroneously,  so  as  to  make  it  appear  that  he  would 
not  certify,  can  it  be  said  that  on  the  next  day,  or  the 
next  minute,  for  the  argument  in  both  cases  is  equally 
strong,  he  must  not  amend  it  ?  Or  supposing  an  indorse- 
ment to  be  made,  foreign  to  the  purpose,  as  in  a  case  of 
nuisance,  that  a  batteiy  came  in  issue,  it  would  be  almost 
trifling  to  say,  that  the  judge,  having  signed  the  certificate 
on  the  faith  of  its  being  a  proper  one,  finding  it  to  be  thus 
useless,  and  opposed  to  his  intention,  may  not  amend  it.  I 
meant  in  this  case  to  grant  a  certificate  under  the  statute 
3  &  4  Vict.  c.  24,  and  the  officer  handed  me  up  a  certi- 
ficate, available  under  no  circumstances,  and  fiiamed  under 
no  act  of  Parliament  at  all,  and  that  guides  my  mind  to  the 
conclusion  that  this  certificate  may  be  amended.  It  is  no 
more  to  do  so  in  this  than  in  many  other  cases.     What  is 
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the  rule  in  the  case  of  the  Associate  taking  a  verdict  on  the 
lecoid  at  the  time  of  the  trial  on  certain  counts  erroneously  ? 
It  IS  every  day's  practice  fer  him  to  say  that  he  was  wrong, 
and  to  request  the  judge  to  set  it  right  by  his  notes.  What 
is  the  case  under  the  Fines  and  Recoveries  Act  (3  &  4 
Wm.  4y  c  74),  where  by  misprision  or  neglect  the  officer 
has  not  supplied  the  fact  of  a  proclamation  being  made  ? 
That  question  has  come  before  the  Court  (a),  and  we  have 
held,  that  if  in  any  such  instance  there  has  been  a  mistake 
by  the  officer,  the  Court  will  set  it  right,  in  order  that  the 
suitor  may  not  be  injured  by  the  neglect  of  the  officer.  I 
think,  therefore,  that  the  amendment  is  quite  justifiable  in 
practice,  and,  besides,  meets  the  merits  of  this  case,  and  that 
the  rule  must  consequently  be  discharged. 


1840. 


Boa4NaxJBT^  J. — I  am  also  of  opinion  that  the  Lord 
Chief  Justice  was  authorised  to  certify  under  the  statute 
3  &  4  Vict.  c.  24.  It  has  been  contended,  that  this  is  not  a 
case  in  which  the  action  can  be  said  to  be  brought  for  the 
purpose  of  trying  the  right,  independent  of  the  right  to 
damages.  It  is  an  action  brought  for  a  nuisance,  and  the 
plea  is  Not  Guilty,  by  which  the  defendant  says,  that  he 
has  not  committed  the  wrong  of  which  the  plaintiff  says  he 
is  entitled  to  complain  ;  or,  in  other  words,  that  if  the  &ct 
has  been  done,  as  stated,  he  had  a  right  to  do  it.  In  order 
to  support  the  4efendant's  view,  the  action  must  not  have 
been  brought  to  tiy  the  right,  and  the  defendant  must  have 
admitted  that  he  had  no  right  to  do  the  act;  and  if  the  real 
question  was  as  to  the  damages  only,  there  is  no  doubt 
that  it  would  be  a  case  in  which  the  judge  should  not  have 
certified;  but  if  it  was  the  right  which  was  in  dispute,  the 
Court  cannot  enter  into  the  question  whether  the  judge  has 
or  has  not  exercised  a  sound  discretion  on  the  evidence, 
although  the  evidence  in  this  case,  which  has  been  stated, 
shews  me,  that  the  action  was  brought,  not  to  try  a  question 


(«)  Evans  v.  Daoies,  ante,  vol.  7,  p.  259. 
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of  damages  only,  but  a  question  of  right?  The  defendant^ 
it  appeaiBy  insisted  that  he  was  not  in  the  wrong,  that  he 
was  right,  and  in  consequence  that  the  plaintiff  had  no  right 
to  maintain  the  action.  That  was  sufficient  ground  for  the 
judge  to  infer  that  the  action  was  brought  for  the  purpose 
of  trying  the  right,  and  not  merely  for  the  purpose  of 
recovering  damages,  and  that  is  the  result  of  the  learned 
Chief  Justice's  opinion  on  the  case.  Then,  supposing  that 
this  was  a  case  in  which  my  Lord  Chief  Justice  was  jus- 
tified in  holding  that  the  action  was  brought  to  try  the  right, 
independently  of  the  question  of  damages,  then  comes  the 
question,  whether  it  was  so  held,  and  whether  the  act  should 
be  done  immediately  after  the  case  was  tried?  Now,  with 
respect  to  this  question,  my  strong  inclination  is,  that  it 
should  be  done  according  to  the  words  of  the  act,  "  imme- 
diately after"  the  case  was  tried.  That  is,  that  it  should 
not  be  left  until  a  long  period  of  time  after,  or  for  any 
period  of  time  aft&r  the  assizes,  except  when  the  matter 
should  be  desired  to  be  made  the  subject  of  ftirther  con- 
sideration by  the  learned  judge,  and  being  mentioned  con* 
sent  should  be  given,  the  judge  intimating  his  consent  to 
take  time.  Now  in  this  case,  it  appears  that  the  application 
was  made  at  the  proper  time  to  the  judge  to  certify.  That 
application  was  made  under  the  statute  of  Victoria;  it 
could  be  made  under  no  other  act,  and  the  judge  referring 
to  the  evidence  given  before  him  at  the  time,  assented  to 
the  application,  and  directed  the  certificate  to  be  drawn  up 
accordingly.  The  officer  draws  up  a  certificate,  which  had 
manifest  reference  to  the  cause  and  matter  in  dispute,  but 
it  was  not  couched  in  the  proper  terms  contained  in  the  act. 
It  was  drawn,  however,  as  a  certificate  by  the  direction  of 
the  learned  judge,  for  the  purpose  of  certifying  under  this 
act,  and  under  no  other  act;  and,  consequently,  the  direc- 
tion given  was  a  direction  to  certify  within  the  terms  of  the 
act  What  is  the  error  which  was  committed  but  the  mis- 
prision of  the  officer  ?  The  certificate  was  handed  up  to 
the  judge,  who  put  his  hand  to  it,  giving  credit  to  the 


MCHABfiMAfl  TERM,  4  VICT. 


87 


oiBoer  for  having  dniwn  it  correctly,  aad  after  that  it  turns 
out  that  it  is  inaccuiate ;  but  it  was  made  at  the  time  under 
the  statute.  Under  these  circumstances,  then,  the  judge 
who  directed  it  to  be  made  was  warranted  in  amending 
it  confbrmahly  to  an  application  to  him,  and  also  to  his 
original  direction^  and,  therefore,  conformably  to  the  words 
of  the  statute  under  which  he  ordered  it  to  be  drawn* 


1840. 


CoLTBCAK,  J. — ^I  am  quite  of  the  same  opinion.  This  is 
an  a{^lication  to  set  aside  a  certificate  granted  under  the  3 
&4  Vict,  c  24,  on  the  ground  that  the  case  is  one,  in  which  it 
flhould  not  have  been  granted  under  the  statute.  I  agree  that 
if  on  the  record  it  appeared  to  be  such  a  case,  the  certificate 
should  be  set  aside,  but  it  appears  to  me  that  it  is  not  a 
case  of  that  nature.  The  certificate,  under  the  provisions 
of  the  statute,  may  be  given  where  the  action  is  really 
brought  to  try  a  right.  That  may  not  appear  in  the 
pleadings  of  the  defendant,  and  I  do  not  apprehend  that  it 
was  the  intention  of  the  l^islature  to  deprive  a  plaintiff  of 
his  costs,  if  he  originally  brou^t  an  action,  with  the  object 
of  trying  a  right,  but  the  defisndant  refiised  to  contest  that 
question  with  him.  Then  we  are  called  upon  to  look  at 
tbe  evidence  itself  and  to  say,  whether,  on  it  the  judge  was 
authoriced  to  give  the  certificate  ?  I  think,  however,  that 
we  are  not  authorized  to  do  that,  although,  if  we  were,  I  do 
not  imagine  that  any  difficulty  could  arise,  because  it  seems 
to  me  that  the  action  does  appear,  from  the  evidence,  to  have 
been  brought  to  try  a  right.  As  to  the  next  question,  of 
the  time  of  granting  the  certificate,  I  quite  agree  that  it 
would  be  dangerous  to  depart  fixun  the  words  of  the  statute, 
and,  probably,  if  it  were  necessary  to  decide  that  question, 
the  sounder  decision  would  be,  that  it  would  be  better  to 
grant  it  immediately,  that  is,  before  the  adjournment  of 
the  Court.  As  to  the  certificate  itself,  I  think  that  where 
a  judge  has  directed  an  officer  to  make  an  entry,  and  that 
entry  is  ernmeously  drawn  by  the  officer,  and  not  in  con- 
formity with  the  order  of  the  judge,  the  judge  may  sub* 
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may  be  entered  nunc  pro  tunc. 

Maule,  J. — I  think  also  that  the  rule  in  this  case  must 
be  discharged  The  question,  with  respect  to  the  cases,  in 
which  a  judge  has  jurisdiction  to  grant  a  certificate  does  not 
arise  here.  In  this  instance,  the  certificate  to  be  granted 
was,  that  the  action  was  brought  to  try  a  right,  besides  the 
mere  right  to  recover  damages,  and  it  is  said^  that  on  the 
pleadings  on  this  record,  such  a  question  did  not  arise  at 
the  trial  at  all ;  but  I  think  that  it  did,  and  that  the  right 
did  come  in  question,  although  even  in  that  event,  the  real 
point  for  consideration,  whether  the  action  was  brought  to 
try  a  right,  is  not  determined.  With  regard  to  this  subject, 
it  may  be  observed,  that  the  right,  very  likely,  may  not  be 
asserted  on  the  record,  because  the  defendant  may  not  have 
thought  fit  to  deny  that  the  right  necessary  to  the  support 
of  the  plaintiff's  case  existed.  The  same  circumstance  may 
arise  in  many  instances ;  thus,  trover  may  be  brought  to 
try  very  important  rights,  though  it  does  not  appear  on  the 
record ;  an  action  for  money  had  and  received  may,  in  the 
same  way,  involve  a  question  of  right,  although  nothing  but 
the  mere  cause  of  action  appears  on  the  record.  It  is  quite 
beside  the  intention  of  the  act,  that  any  opinion  shall  be 
expreeeed,  whether  any  question  of  right  came  in  i«ue  rt 
the  trial,  because  the  real  object  which  the  legislature  had 
in  passing  it,  was  to  prevent  vexatious  actions  for  damages. 
I  think,  therefore,  that  there  is  no  doubt  that  this  is  a  case 
in  which  the  learped  judge  had  a  right  to  grant  his  cer- 
tificate. Then  if  that  be  so,  all  that  has  been  said,  with 
respect  to  what  passed  at  the  trial,  has  nothing  to  do  with 
the  question  now  before  the  Court,  because  it  is  dear,  that 
the  power  of  judging  as  to  the  right  is  vested  in  the  judge 
at  nisi  prius,  without  being  subject  to  any  review  of  the 
(^ourt  firom  which  the  record  issued.  But  if  we  are  to 
enter  into  that  question,  there  is  no  doubt  that  this  was  an 
action   brought  to   try   the  right«     Then,   the   certificate 


MICHAELMAS  TERM,   4  VICT. 


89 


which  was  granted  at  the  trial  does  not  contain  at  full 
length  aU  the  words  required  by  the  act    The  certificate 
was  unquestionably  granted  ''  immediately  aftei^  the  trial, 
and  it  was  a  certificate  intended  to  be  granted  under  the 
jROTisions  of  this  act,  because  it  could  not  be  granted 
under   any  other  statute.     The  object  of  the   defendant 
has  been  to  shew  that  the  statute  has  not  been  satisfied, 
in  respect  of  the  first  certificate ;  or  that  in  respect  of  the 
amended  certificate,  the  decision  of  the  learned  judge  was 
not  pronounced  at  the  time,  and  under  the  circumstances 
required.     The  object  of  the  ori^al  certificate  is  suffi- 
ciently intimated  upon  the  &ce  of  it,  and  the  probability  is, 
that  it  would  be  sufficient,  without  any  amendment ;  but 
it  being  suggested  that  it  is  not  so  sufficient^  I  think  that 
the  learned  judge  has  only  exercised  that  power  in  amending 
it  which  he  was  authorized.     The  certificate  is  not  drawn 
up  by  the  plaintiff  himseli^  but  it  is  an  act  of  the  Court, 
and  the  erroneous  indorsement  being  a  misprision  of  the 
officer,  it  is  a  mistake  which  the  judge,  being  cognizant 
of  his  own  intention,  is  entitled  to  remedy  by  an  amend- 
ment.     This  amendment,  therefore,  was  properly  made, 
and  the  certificate  for  the  purposes  of  this  motion  was 
^  immediately^  granted,  and  is  good. 


1840. 


Rule  discharged. 
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COURT  OF  QUEEN'S  BENCH. 

IN  THE  FOURTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


k2^^Lj  Rbgina  v.  The  Justices  of  BiLDNOBSHnts. 

In  an  order  by  r  •  WILLIAMS  and  Grtay  shewed  cause  against  a  rale 
g^j^HiGeo.  ^^9  obtained  by  Butt,  for  issuing  a  certiorari  to  remove  an 
H bi^ewa^  ^^^^^  ®'  conviction  of  a  person  named  Cranmer,  before 
^  M  h^^^^  certain  justices  of  Radnorshire,  for  assisting  a  person  named 
chaiifedtohave  Morgan,  in  fraudulently  and  clandestinely  removing  his 
"wSftStyimd  E^^^^  contrary  to  the  provisions  of  11  Geo.  2,  c  19,  in 
knowingly."      order  to  prevent  their  being  distrained  for  rent    The  order 

had  been  confirmed,  on  appeal,  by  the  Court  of  Quarter 
Sessions.  The  proceedings  vrere  taken  under  section  4  of 
the  statute,  as  the  amount  of  the  goods  removed  did  not 
exceed  50^  The  information,  on  which  the  conviction  was 
founded,  was  in  the  following  form : — 

<'  Radnorshire  to  wit.  Be  it  remembered,  that  this  29th 
day  of  Febraary,  in  the  year  of  our  Lord,  1840,  Richard 
Moigan,  of  Nantmel,  in  the  county  of  Radnor,  carpenter, 
complaineth  that  John  Cranmer  has  fraudulently  and  clan- 
destinely removed  and  carried  away  certain  goods  and 
chattels  of  the  said  John  Cranmer,  not  exceeding  the  value 
of  50L,  from  certain  premises  at  Bryn«  in  the  parish  of 
Nantmel,  in  the  said  coun^,  which  premises  were  demised 
to  the  said  John  Cranmer,  at  the  yearly  rent  of  38/L,  pay- 
able half  yearly,  viz.  on  the  29th  of  September,  and  the 
25th  of  March,  to  prevent  the  said  Richard  Morgan  from 
distraining  the  said  goods  and  chattels  for  arrears  of  rent, 
amounting  to  99L,  due  to  the  said  Richard  Moigan  from 
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the  said  John  Cranmer,  for  the  said  premises,  on  the  29th        1840. 

day  of  September  last;  and  that  William  Morgan^  of  Aber-  Reoina 
camie,  in  the  parish  of  Llandewy  Ystradlemiy,  in  the  said  ^     ^ 

ooimty,  ftrmer,  wilfiilly  and  knowingly  aided  and  assisted  Radnoiu 

SHOUi. 


the  said  John  Cranmer,  by  fraudulently  and  clandestinely 
receiying  and  concealing  the  said  goods  and  chattels,  con- 
tniiy  to  the  form  of  the  statute  in  that  case  made  and  pro* 
Tided. 

**  Exhibited  at  die  29th  day  of  February, 

1840,  beibme  Thomas  Prickard,  Esq.,  a  justice  of  the  peace 
for  the  county  of  Radnor,  residing  near  the  place  fix>m 
whence  the  said  goods  and  chattels  were  removed,  and  not 
being  interested  in  the  said  premises  whence  such  goods 
and  chattels  were  removed. 

*'  Thomas  Pbickakd, 
^'  Richard  Morgan." 

On  this  information,  a  conviction  proceeded,  which  was 
as  follows : — 

^  Radnorshire  to  wit  Be  it  remembered  that  on  the 
29th  day  of  February,  A.  D.  1840,  at  Deria,  in  the  county 
of  Radnor,  Richard  Morgan,  of  Parke,  in  the  parish  of 
Nantmel,  in  the  same  coun^,  carpenter,  in  his  own  person, 
came  before  me,  Thomas  Prickard,  Esq.,  one  of  her  Mar 
jesty's  justices  of  the  peace  in  and  for  the  said  county,  residing 
near  the  place  firom  whence  the  goods  and  chattels  herein- 
after mentioned  were  removed,  and  not  being  interested  in 
the  lands  or  premises  whence  such  goods  and  chattels  were 
removed,  as  hereinafter  mentioned,  and  informed  me,  in 
writing,  that  John  Cranmer,  of  Bryn,  in  the  parish  of 
Nantmel,  in  the  county  of  Radnor,  farmer,  held  and 
enjoyed  a  certain  fium,  lands,  and  premises,  with  the  ap- 
purtenances, called  Bryn,  situate  in  the  parish  of  Nantmel, 
in  the  county  of  Radnor,  as  tenant  thereof  to  the  said 
Richard  Moigan,  under  a  demise  thereof,  theretofore  made 
at  the  yearly  rent  of  38^,  payable  half  yearly,  to  wit,  on 
the  29th  day  of  September,  and  the  25th  day  of  March,  by 
even  and  equal  portions,  and  that  on  the  29th  day  of  Sep- 
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1840.        tember,  A.  D.  1839,  the  sum  of  99L  was,  and  on  the  12th 

^^jj^^       day  of  February  still  was  due,  m  arrear,  and  unpaid  firom 

_.<'•.       ^  the  said  John  Cranmer  to  the  said  Richard  Morsan ;  and 

Tbe  Jotiiees  of  . 

Radnor-  that  the  Said  sum  of  99L,  the  rent  aforesaid,  being  due,  in 
arrear,  and  unpaid  from  the  said  John  Cranmer  to  the  said 
Richard  Morgan,  the  said  John  Cranmer  afterwards,  that  is 
to  say,  on  the  12th  day  of  February,  A«  D.  1840,  frau- 
dulently and  clandestinely  conveyed  away  and  carried  off 
and  firom  the  sidd  demked  premiaes,  three  cow^  two  year- 
lings,  and  one  filly,  being  the  goods  and  chattels  of  the  said 
John  Cranmer,  and  the  same  not  exceeding  the  value  of 
50/.,  but  being  of  less  value,  to  wit,  of  the  value  of  35/L  15f., 
of  lawful  money  of  Great  Britain,  to  prevent  the  sidd 
Richard  Morgan  from  distraining  the  same  for  the  said 
arrears  of  rent,  and  that  William  Morgan,  of  Abercamle,  in 
the  parish  of  liandewy,  Ystradlenny,  in  the  said  county 
of  Radnor,  on  the  same  day  and  year  last  aforesaid,  at  the 
parish  of  Nantmel  aforesaid,  in  the  county  aforesaid,  did. 
wilfully  and  knowingly  aid  and  assist  the  said  John  Cranmer 
in  such  fraudulent  and  clandestine  conveying  and  carrying 
away  and  concealing  the  said  goods  and  chattels,  and  every 
part  thereof  contrary  to  the  form  of  the  statute  in  that  case 
made  and  provided.  Whereupon  the  said  William  Mor» 
gan,  after  being  duly  summoned  to  answer  the  said  charge 
contained  in  the  said  information,  appeared  on  the  13th 
day  of  March,  in  the  year  aforesaid,  at  Rhayaden,  in  the 
said  county,  before  us,  T.  Lewis  Lloyd  and  Thomas 
Prickard,  Esqs.,  two  of  her  Majesty's  justices  of  the  peace 
in  and  for  the  said  county,  and  residing  near  the  place 
from  whence  the  said  goods  and  chattels  were  removed, 
and  not  being  either  of  us  interested  in  the  said  premises 
whence  the  said  goods  and  chattels  were  removed,  and  we, 
'  the  said  justices,  having  duly  examined  the  fiicts,  and  all 
proper  witnesses,  upon  oath,  and  it  i^pearing  and  being 
fiiUy  proved,  upon  oath,  before  us,  that  the  said  William 
Morgan  did,  on  the  said  12th  day  of  February,  in  the  year 
aforesaid,  aid  and  assist  the  said  John  Cranmer  in  frau- 
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goods  and  chattels,  and  concealing  the  same  as  afore-     ^-^^ 
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,  being  of  the  value  of  35^  ISs.,  to  prevent  the  said  v, 

Richard  Morgan  from  distraining  the  said  goods  and  chat-  Radnoe^ 
teb  for  the  sud  arrears  of  rent,  contrary  to  the  statute  in 
diat  case  made  and  provided.  We,  the  said  justices,  do, 
therefore,  determine  and  adjudge  that  the  said  William 
McH^gan  is  guil^  of  the  offisnce  with  which  he  is  charged  as 
aforesaid,  and  he  is  accordingly  by  us  convicted  thereof 
and  we  do  hereby  order  and  adjudge  him  to  pay  the  sum  of 
711  lOc,  being  double  the  value  of  the  said  goods  and 
chattels,  to  the  said  complainant,  on  or  before  the 
day  of  in  the  year  aforesaid. 

**  Given  under  our  hands  and  seals,  at  Rhayaden,  die 
day  of  March,  1840." 

A  variety  of  objections  had  been  taken  to  the  order,  but 
the  principal  one  was,  that  it  did  not  suffidendy  f^pear,  on 
the  &ce  of  the  order,  that  the  defendant,  against  whom  die 
comjdaint  was  brought,  had  knowii^ly  and  wilfoUy  assisted 
in  die  removal  of  the  goods.  On  diat  point  it  was  to  be 
observed,  that  whatever  might  be  the  construcdon  put  on 
the  instrument  in  question,  if  it  was  a  conviction,  the  same 
particularity  was  not  necessary  in  diis  case,  because  it  was  a 
mere  order  and  not  a  conviction.  In  point  of  law,  a  great 
distinction  existed  between  an  order  and  a  conviction.  A 
conviction  might  be  drawn  up  at  any  time,  after  the  justices 
had  pronounced  their  decision ;  but  orders  must  be  drawn 
op  before  they  were  acted  upon.  Good  reason,  dierefore, 
existed  for  the  rule  of  construction  which  prevailed,  that 
the  Courts  were  disposed  to  be  more  strict  in  construing 
convictions  than  in  construing  orders.  In  the  case  of  Itex 
V.  I%e  Justicet  of  Cheshire  (a),  it  was  held,  tiiat  an  adjudi- 
cation of  justices  under  11  Geo.  2,  c.  19,  s.  4,  inflicting 
penalties  for  fiuudulently  removing  goods  to  avoid  a  distress, 
is  an  order,  and  not  a  conviction,  and  cannot,  therefore, 

(a)  6  B.  &  AdoL  439. 
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1840.  m^e  a  conviction,  be  returned  to  the  sessions  in  an  amended 
Regina  fonn.  So  in  Rex  v.  Bistex  {a)y  it  was  held  only  to  be  an 
The  Jiutticetof  **'^®'-  ^^^  respect  to  the  strictness  required  in  an  order, 
Radnor,  in  contradistinction  to  an  indictment,  or  a  conviction,  the 
case  of  Rex  v.  Middlehwnt{b)  was  a  direct  authority. 
There,  it  was  held  that  an  order  of  sessions  on  the  statute  in 
question,  which  charged  the  offence  in  the  alternative,  was 
good.  Lord  Mansfield  sud,  ^  upon  indictments  it  has 
been  so  determined,  that  an  alternative  charge  is  not  good;" 
as  <* forged,  or  caused  to  be  forged;"  though  one  only  need 
be  proved  if  laid  conjunctively  (as  ^^  forged,  and  caused  to 
be  forged.")  But  I  do  not  see  the  reason  of  it :  the  sub- 
stance is  ezacdy  the  same ;  the  defendant  must  come  pre- 
pared against  both ;  and  it  makes  no  diffsrenoe  to  him  in 
any  respect  But  this  is  an  order;  and,  being  good  in 
substance,  needs  not  be  so  literally  strict  So,  in  Rex  v. 
Fenabks  (c)  it  was  held,  that  if  a  justice  is  empowered  to 
make  an  order  for  suppressing  alehouses,  and  on  disobe- 
dience to  make  an  order  for  the  commitment  of  the  offender, 
the  latter  order  is  not  to  bare  execution  of  the  first  The 
justice  is  puiushable  if  he  make  the  latter  order  without 
summoning  the  ofiender ;  but  it  is  not  necessary  that  he 
should  set  forth  in  the  order  that  he  did  so.  There,  the 
Court  held,  that  **  they  would  intend  the  justices  having 
jurisdiction  had  proceeded  regularly,  and  that  there  was  a 
8ummon&"  Here,  also,  it  would  be  intended  that  the  jus- 
tices had  proceeded  regularly,  and  according  to  law,  and  it 
must^  therefore,  be  intended  that  as  the  justices  had  ordered 
the  payment  in  question  to  be  made  by  the  defendant,  they 
had  received  proof  that  he  wilfully  and  knowingly  assisted 
the  tenant  in  the  removal  of  the  goods.  In  Rex  v.  Rab^ 
bitU  (d),  it  was  held,  that  an  order  and  adjudication  founded 
on  11  Gea  2,  c.  19,  s.  4,  for  fi:audulendy  and  clandestinely 


(a)  1  Bum's  Justice,  by  Chitty,         (<4  2  Lord  Raym.  1405. 
1129,  Ed.  28.  rd)  6  D.  &  R.  341. 

ib)  I  Burr.  399. 
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removing  goods  and  chattels,  not  exceeding  the  value  of        1840. 
50Lf  to  avoid  a  distress  for  rent,  need  not  enumerate  or       ^[^^^^ 
specify  the  particular  goods  and  chattels  alleged  to  have  ^- . 

been  removed.  By  the  express  principle  of  law;  as  well  as  Raokok- 
on  the  cases  cited,  it  was  clear  that  it  would  have  been  ^i^^- 
enoogh  for  the  justices  to  have  found  that  the  defendant 
was  guilty,  and  convicted  him  accordingly.  The  order 
mi^t  have  stated  the  information,  and  then  have  proceeded 
to  allege  that  the  justices  had  examined  all  proper  wit- 
nesses, and  then  have  found  the  defendant  guilty.  It  was 
objected  that  they  ou^t  to  proceed  to  state  how  they  found 
the  defendant  guilty.  That  was  not,  however,  necessary  to 
be  stated  by  them  more  than  by  a  jury.  In  the  form  given 
in  jSfltmV  Justice,  title  ^'  Distress,^^  the  evidence  is  directed 
to  be  set  out,  and  that  might  be  necessary,  if  the  order  in 
this  case  was  a  conviction.  But  being  an  order,  if  the  party 
had  been  merely  found  guilty  by  the  magistrates,  that  would 
have  been  suflident. 

Butty  in  support  of  the  rule,  submitted,  that  as  the  order 
did  not  contain  any  allegation  that  the  defendant  did  wil- 
iiilly  and  knowingly  idd  and  assist,  the  order  chaiged  no 
oflSsnoe  to  have  been  committed.  In  the  form  to  be  found 
in  Bum^s  Justice,  those  words  were  introduced,  and  that 
form  had  been  a{qproYed  in  the  case  oi  Rex  v.  Rabbetts.  If 
the  order  was  bad,  the  statement  of  the  complaint  would  not 
cure  substantial  defects  in  it ;  the  case  oi  Rex  v.  Davis{a) 
was  an  authority  to  that  effect.  In  the  case  of  Brooke  v. 
Noakes  {b),  which  was  an  action  on  the  third  section  of  the 
statate  in  question,  it  was  held  to  be  incumbent  on  the  land- 
lord, not  only  to  prove  that  the  defendant  assisted  the  tenant 
in  such  fraudulent  removal,  but  also  that  he  was  privy  to 
the  fraudulent  intent  of  the  tenant  There,  Mr.  Justice 
Baylsy  sud,  **  the  statute  11  Gea  2,  c  19,  &  3,  is  reme- 
dial as  well  as  penaL    It  is  remedial,  so  fer  as  it  enlarges 

(a)  5  B.  &  Ad.  554 ;  2  NaT.  &  (5)  8  B.  &  C.  537 ;  2  Man.  k 
Man.  349.  Ry.  570. 
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1840.        the  remedy  which  the  landlord  had  agamst  his  tenant;  but 
^[^^^^    it  is  so  fer  penal,  that  a  landlord  who  seeks  to  visit  a  third 
V.  par^  with  the  penal  consequences  of  the  act,  must  bring  the 

Radnoe-  case,  by  strict  proo^  within  the  words  of  the  enacting 
dause.  It  ought  to  have  been  proved,  therefore,  not  only 
that  the  defendant  assisted  in  the  removal  or  concealment 
of  the  goods,  but  that  he  gave  assistance  with  the  intent  to 
prevent  the  landlord  from  distFaining."  The  same  reason- 
ing which  applied  to  an  action  on  the  third  section,  must 
apply  to  a  proceeding  before  magistrates  under  the  fourth 
section.  The  words  **  wilfully  and  knowingly^  were  found 
also  in  the  order  in  the  cases  of  Hex  v.  Middlehursi,  and 
Hex  V.  MabbitU.  No  case  precisely  in  point  could  be 
found ;  but  on  principle,  and  by  analogy,  it  must  be  clear 
that  those  words  ought  to  be  introduced;  unless  they  werej 
no  ofience  within  the  statute  was  averred  on  the  &ce  of  the 
order. 

Cur.  <ido.  vulL 

Williams,  J. — The  following  proceedings,  founded  on 
the  11  Greo.  2,  c.  19,  were  removed  into  this  Court  (here 
his  Lordship  read  the  information  and  conviction).  The 
provisions  of  the  statute  applicable  to  this  case  are,  first, 
sect.  1,  which  empowers  landlords,  in  case  any  tenant 
« shall  fraudulently  or  clandestinely  convey  away  or  carry 
off  or  from"  the  premises  demised,  **  his  goods  or  chattels, 
to  prevent  the  landlord  from  distraining  the  same  for  arrears 
of  rent,  within  the  space  of  thirty  days  next  ensuing  such 
conveying  away,  or  canying  off,  such  goods  or  chattels,  to 
take  and  seize  such  goods  and  chattels  wherever  the  same 
shall  be  found,  as  a  distress  for  the  said  arrears  of  rent." 
By  sect  3,  it  is  provided,  that  in  order  '*  to  deter  tenants 
from  fraudulently  conveying  away  their  goods  and  chattels, 
and  others  from  wilfully  aiding  or  assisting  therein,  or  con- 
cealing the  same,"  *^  that  if  any  person  or  persons  shall  wilfully 
and  knowingly  aid  and  assist  any  such  tenant  or  lessee  in 
such  fraudulent  conveying  away,  or  carrying  off,  any  part  of 
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his  or  her  goods  or  chattels,  or  in  concealing  the  same,  all        1840. 
and  every  person  and  persons  so  offending,  shall  forfeit  to       Rkgina 
the  landlord  or  landlords,  lessor  or  lessors,  from  whose  estate  ^    ^^', 

'  .  The  Justices  of 

such  goods  and  chattels  were  fraudulently  carried  off  as  Radnor- 
aforesaid^  double  the  value  of  the  goods  by  him,  her,  or 
them  req)ectively  carried  off  or  concealed  as  aforesaid."  By 
sect  4  it  is  enacted,  **  that  where  the  goods  and  chattels  so 
fraudulently  carried  off  or  concealed,  shall  not  exceed  the  value 
of  50iL,  it  shall  and  may  be  lawfrd  for  the  landlord  or  landlords, 
from  whose  estates  such  goods  and  chattels  were  removed, 
his,  her^,  or  their  bailiff^  servant,  or  agent,  in  his,  her,  or 
their  behalf,  to  exhibit  a  complaint  in  writing  against  such 
offender  or  offenders,  before  two  or  more  justices  of  the 
peace  of  the  same  county,  riding,  or  division  of  such  county, 
residing  near  the  place  whence  such  goods  and  chattels 
were  removed,  or  near  the  place  where  the  same  were  found, 
not  being  interested  in  the  lands  or  tenements  whence  such 
goods  were  removed ;  who  may  summon  the  parties  con- 
cemed,  examine  the  &ct,  and  all  proper  witnesses  upon 
oadi,  or  if  any  such  witness  be  one  of  the  people  called 
quakers,  upon  affirmation  required  by  law ;  and  in  a  sum- 
mary way  determine  whether  such  person  or  persons  be 
guilty  of  the  offence  with  which  he  or  they  are  chaiged : 
and  to  inquire  in  like  manner  of  the  value  of  the  goods  and 
chattels  by  him,  her,  or  them  respectively  so  fraudulently 
carried  off  or  concealed  as  aforesaid ;  and  upon  full  proof  of 
the  aSence,  by  order  under  their  hands  and  seals,  the  said  jusr- 
tices  of  peace  may,  and  shall  adjudge  the  offender  or  offenders 
to  pay  double  the  value  of  the  said  goods  and  chattels  to 
sudi  landlord  or  landlords,  his,  her,  or  their  bailiff,  servant,  or 
agent,  at  such  time  as  the  said  justices  shall  appoint;  and  in 
case  the  offender  or  offenders,  having  notice  of  such  order, 
shall  refuse  or  neglect  so  to  do,  may  and  shall,  by  warrant 
under  their  hands  and  seals,  levy  the  same  by  distress  and 
sale  of  the  goods  and  chattels  of  the  offender  or  offenders ; 
and  for  want  of  such  distress,  may  commit  the  offender  or 
offenders  to  the  house  of  correction,  there  to  be  kept  to 
VOL.  IX.  H  D.  r.  c. 
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1840.        hard  hibour,  without  bail  or  mainprize,  for  the  space  of  six 

^^j^^       months^  unless  the  money  so  ordered  to  be  paid  as  aforesaid, 

V* .  shall  be  sooner  satisfied."    During  the  anrument.  sevend 

The  Justices  of  .  .  .  .       ^  . 

Kadnor-  objections  were  raised,  into  which  I  do  not  think  it  necesBaiy 
to  enter.  The  answer  to  them  all  depended  mainly  upon  a 
distinction  taken  between  an  order  and  a  conviction,  and 
the  leaning  which  the  Court  shewed,  in  order  to  sustain  the 
former,  in  contradistinction  to  the  latter.  In  the  case  of 
Rex  Y.  Davis,  it  is  called  an  order,  and  was  so  decided  to 
be  in  the  case  of  Rex  v.  Bissex.  The  judgment  in  that 
case,  to  a  certain  extent,  depended  on  that  point  It  is, 
however,  to  be  observed,  that  the  terms  ''offender^  and 
'*  offence"  are  used  in  the  act,  and  sufficient  penal  conse* 
quences  may  follow  the  decision  of  the  justices.  It  also 
appears  that  in  an  earlier  case  of  Rex  v.  Morgtim{a\  it  is 
styled  a  conviction.  So  also  in  BurrCs  Justice,  there  is  a 
very  careftd  and  accurate  form  given,  in  which  the  decision 
of  the  magistrates  is  treated  as  a  conviction.  Upon  this 
distinction,  however,  too  much  reliance  ought  not  to  be 
placed.  Admitting  the  general  rule,  which  is  confirmed  by 
many  cases,  that  a  conviction  should  be  construed  strictly, 
and  an  order  liberally,  the  value  of  that  rule  is  greatly 
diminished  by  the  difficulty  of  applying  it  to  each  particular 
case.  I  much  doubt  whether,  upon  examination,  there  will 
be  found  any  rule  of  law  which  prescribes,  or  even  allows, 
language  to  be  forced  from  its  ordinary  import  and  fiur 
meaning,  to  support  one  instmment  or  to  invalidate  the  other. 
Since  the  case  of  Rex  v.  Ihikott  (6),  which  has  been  re* 
cognized  in  many  subsequent  and  recent  decisions,  it  may 
be  questioned  whether  any  intelligible  distinction  exists  at 
all.  The  principal  objection,  however,  was  as  to  the  suffi- 
ciency of  the  complaint  It  is  quite  clear  that  the  justices, 
who  are  to  make  the  order  upon  the  party  to  pay  the  money, 
are  entrusted  with  the  powers  of  the  act,  and  the  party  is 
not  to  be  convicted,  and  the  order  is  not  to  be  made,  ex- 

(a)  Caldecott,  156.  (6)  6  T.  R.  583. 
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cept  ^'upon  full  proof  of  the  offence."     It  has  been  already        1840. 
nodcedy  that  the  form  in  Bum  pursues  the  formalities  of  a        r^^I]J]["^ 
conTiction  in  setting  out  the  evidence.     The  case  of  Rex  v.  ^    ,  »• . 

°  The  Justices  of 

Biitexj  before  cited,  decides  that  that  is  not  necessary.  But  Radnor- 
widiout  interfering  ynih  that  case,  or  questioning  its  au- 
thority, another  consideration  arises.  The  order  does  not 
atate  that  the  justices,  having  summoned  the  offender  and 
heard  evidence  upon  oath,  adjudged  the  complaint  to  be 
true,  if  that  would  have  been  sufficient,  which  it  is  not 
necessary  to  decide ;  but  a  different  course  has  been  pursued* 
It  does  specify  what  was  the  full  proof  of  the  offence ;  but 
it  does  not  thereby  i^pear,  by  direct  averment,  that  it  was 
proved  be&re  the  justices,  that  the  party  convicted,  **  wil- 
folly  and  knowingly"  assisted  in  the  removal  of  the  goods ; 
DOT  is  there  any  statement  of  evidence  given  before  the 
justices,  from  which  it  can  by  any  intendment  be  inferred 
that  he  did  so  assist  Without  such  evidence,  no  offence 
could  have  been  committed.  It  seems  to  me,  therefore, 
that  the  order  is  defective,  and  must,  consequently,  be 
quashed. 

Rule  absolute. 


Archer  v,  Sbhth. 

X^i2F  moved  for  judgment  as  in  case  of  a  nonsuit,  and  A  role  for 
that  the  rule  should  be  drawn  up  with  a  stay  of  proceedings,  i^^f^  non'" 

suit,  cannot  be 
drawn  up  with 

Patteson,  J. — A  rule  of  this  sort  is  never  drawn  up  with  a  suy  of  pro- 

oeedinffs* 

a  stay  of  proceedings.     You  may  have  your  rule  without 
that  term  being  engrafted. 


Rule  nisi  accordingly. 
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Doe  d  Chaffey  v.  VLoe, 
Service  on  the    S.  HUOHES  moved  for  judirment  against  the  casual 

daughter  of  .  J    "-©  *Ti 

the  tenant  in  ejector.     The  affidavit  oti  which  he  applied,  stated  a  service 

an*a^now.^'^  oD  the  daughter,  before  the  term,  on  the  premises ;  and 

the^°be?  an  acknowledgment  afterwards  by  the  wife  of  the  tenant, 

the  term  that  also  before  the  term,  that  the  declaration  had  been  put  into 

has  come  to  the  her  husband's  hands.     It  was  submitted,  on  the  authority  of 

hushiuid  isTof.  ^"^  Anonymous  case,  in  2  Chit.  Rep.  182,  that  this  was  a 

fident  for  a  sufficient  servicc.    There,  a  rule  was  granted,  to  shew  cause 

rule  nut  for  . 

jud^ent         why  the  service  of  a  declaration  in  ejectment  on  a  son  of 
^u^  ejector.    ^^^  tenant  in  possession,  who  said  that  his  father  was  unable 

to  attend  to  any  business,  and  a  subsequent  admission  by  a 
person,  whom  the  deponent  believed  to  be  the  wife  of  the 
tenant  in  possession,  that  her  husband  had  received  it, 
should  not  be  deemed  good  service.  The  cases  Doe  d. 
Cockbum  V.  Moe  (a),  and  Doe  d.  WetheraU  v.  Roe  (ft),  were 
authorities  to  the  same  effect 

Patteson,  J. — I  think,  on  the  authority  of  the  cases 
collected  in  vol  1  of  Chittjft  Jrchboldy  p.  739,  7th  ed.,  I 
may  grant  you  a  rule  nisi. 

Rule  nisi  granted. 

(a)  Ante,  vol.  1,  p.  692.  (fi)  Ante,  vol.  2,  p.  441. 


Wainwbight  r.  Gibson. 
Wjiereaplain.    fJP*  ff^  WATSON  shewed  cause,  against  a  rule  obtained 

tiff  has  not  pro-  . 

oeeded  to  trial  by  G.  T.  White,  for  judgment  as  in  case  of  a  nonsuit,  the 
notiee,  ifhe  "  plaintiff  not  having  proceeded  to  trial  pursuant  to  notice. 
s^racT^'^e  ^  ^®  affidavit,  in  answer  to  the  rule  for  not  proceeding 

defendant  as 

excuse  for  the  defsult,  he  ought  to  shew,  by  his  affidavit,  in  terms,  that  the  insoWencj  of  the  de- 
fendant was  reallj  his  reason  for  not  proceeding  to  trial. 
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to  trial,    it  was  stated   that  the   defendant  had   become  1840. 

insolvent     This,  therefore,  was  a  proper  case  for  a  stet  y^AnrwRiom 
processos. 


V. 

Gibson. 


G.  T.  fFhUe,  in  support  of  the  rule,  contended,  that  this 
statement  was  not  sufficient,  as  it  did  not  appear,  from  the 
affidavit,  that  the  information  had  been  received  as  to  the 
defendant's  insolvency,  since  issue  was  joined.  It  had  been 
lately  held  in  the  Court  of  Exchequer,  in  the  case  of  Mann 
V.  WUtiamson  (a),  that  in  order  to  constitute  the  insolvency 
of  the  defendant,  a  good  excuse  for  not  proceeding  to  trial, 
pursuant  to  notice,  it  ought  to  appear  that  a  knowledge  of 
the  insolvency  had  reached  the  plaintiiF  after  issue  joined* 
It  was  quite  consistent  with  the  statement  contidned  in-  the 
affidavit,  in  answer  to  the  rule,  that  the  information  had 
been  received  immediately  after  the  issuing  of  the  writ,  and, 
notwithstimding,  the  plaintiff  had  continued  his  action  and 
given  notice  of  trial.  Besides,  in  this  affidavit  it  was  not 
stated  that  the  plaintiff's  reason  for  not  proceeding  to  trial 
was  the  insolvency  of  the  defendant  The  mere  fact  of  the 
insolvency  was  stated,  and  no  connexion  with  that  ftict,  and 
the  plaintiff  not  proceeding  to  trial  was  mentioned. 

Patteson,  J. — At  any  rate,  the  plaintiff  ought  to  state 
that  the  insolvency  was  the  reason  for  his  not  proceeding  to 
triaL     The  plaintiff  must  give  a  peremptory  undertaking. 

Rule  discharged  accordingly. 

(a)  Ante^  vol.  8,  p.  859. 


Nicholas  and  Others  v.  Merit. 

M   HIDE AUX  moved  for  leave  to  sign  judgment  on  a  since  the  role 
warrant  of  attorney,  above  twenty  years  old.     More  than  ir^*  f^v' 

.  4, 8.  73,  a  rule 

aoMliite,  m  the  first  instanoe,  for  judgment  on  a  warrant  of  attorney  more  than  ten  years  old 
cannot  be  granted,  although  the  defendant,  shortly  before  the  application,  has  acknowledged  the 
debt  to  be  doc. 
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ten  years  having  elapsed  since  it  was  executed,  according 
to  the  rule  of  Court,  1  Reg.  Gen.  H.  T.,  2  Wm.  4,  s. 
73,  (a),  the  plaintiff  was  only  entitled  to  a  rule  nisi  in  the 
first  instance.  In  the  present  case,  however,  it  was  submitted 
that  the  rule  might  be  absolute  at  once.  The  defendant 
had  lately  given  a  direct  and  unequivocal  acknowledgment, 
that  the  whole  sum  secured  by  the  warrant  was  still  due. 
He  cited  Blakely  v.  Vincent,  fix>m  HarrUorCs  Digest,  tit 
"  Warrant  of  Attorney  and  Cognovit^  No  report  was  cited 
there,  but  1  TidcTs  Practice,  600,  was  mentioned  as  the 
authority.  In  that  case,  although  the  warrant  was  above 
twenty  years  old,  the  party  having  admitted  the  debt  within 
two  months  preceding  the  motion,  the  Court  granted  the 
rule  absolute  in  the  first  instance. 


VxTTEaoSy  J. — There  is  no  such  passage  in  the  modem 
editions  of  Mr.  Tidd*8  Practice.  I  suppose  the  reason  is, 
that  as  it  was  discovered  that  there  was  no  foundation  for 
it,  the  case  was  struck  out  The  rule  of  Court,  however,  is 
express  on  the  point  The  words  of  it  are,  ^*  leave  to  enter 
up  judgment  on  a  warrant  of  attorney  above  one,  and  under 
ten  years  old,  must  be  obtained  by  motion  in  Term,  or  by 
order  of  a  judge  in  vacation ;  and  if  ten  years  old  or  more, 
upon  a  rule  to  shew  cause."  You  are  only  entitled  to  a 
rule  nisL 

Rule  nisi  granted. 

{a)  Ante,  vol.  1,  p.  192. 


Cope  v.  Lea. 

On  moving  to  t/ •  BA  YLE  Y  moved  for  leave  to  enter  up  judgment  on 
onawumuitof  ^^  old  warrant  of  attorney,  more  than  seven  years  old. 
^™roffident    '^®  peculiarity  in  the  case  was,  that  an  affidavit  by  the 

excuse  for  not 

producing  an  affidavit  of  the  attesting  witness,  that  an  application  to  a  person  acquainted  with 
the  witness's  address,  has  been  unsuccessful  in  obtaining  it^  although  the  handwritug  of  the  de- 
fendant, and  the  witness  to  the  warrant  of  attorney  is  verified. 
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attesting  witness  could  not  be  procured.  The  affidavit  on  1840. 
which  the  implication  was  founded,  stated  that  the  attesting  ^^^ 
witness  was  fenneriy  a  clerk  in  the  office  of  the  plaintiff's  ^• 
attorney,  but  his  residence  was  now  unknown.  It  then 
proceeded  to  state  that  an  application  had  been  made  to  a 
person  to  ascertain  the  address,  and  that  he  admitted  that 
he  was  aware  of  the  witness's  address,  which  was  at  a  con- 
aidenible  d««titfipg  from  London,  but  positively  refused  to 
state  it,  and  aliped  that  he  had  reasons  for  not  commu- 
nicating that  address.  The  affidavit  then  stated,  that  the 
signature  as  attesting  witness  to  the  warrant  of  attorney  was 
the  handwriting  of  the  attesting  witness  in  question.  He 
cited  Young  v.  Showier  {a)y  in  which  it  was  held,  that  where 
the  attesting  witness  to  a  warrant  of  attorney  is  the  clerk  of 
the  attorney  preparing  it,  the  want  of  his  affidavit  on  signing 
judgment,  is  sufficiently  supplied  by  that  of  the  master, 
verifying  the  handwriting  of  his  clerk  and  of  the  defendant, 
and  stating  that  the  former  has  absconded,  and  cannot  be 
found.  That  was  clearly  an  authority  for  the  present  ap- 
plication. The  affidavit  in  the  present  case  swore  to  the 
handwriting  of  the  defendant. 

Pattbbon,  J. — In  the  case  cited,  the  affidavit  was  made 
bj  the  master  of  the  clerk,  and  the  latter  had  absconded 
from  his  service,  and  it  did  not  appear  that  it  was  known  to 
any  person  where  he  was  to  be  found.  In  the  present  case, 
however,  it  is  known  where  he  is,  but  the  person  who  knows 
will  not  tell  the  deponent  the  address.  It  does  not  appear 
by  the  affidavit,  either  that  any  search  has  been  made  for 
the  attesting  witness.  That  is  not  sufficient  You  must 
make  more  inquiry. 

Rule  refused. 

(a)  Ante,  vol.  2,  p.  556. 


^A^^'^^^  ^^^^-^^  <!^'  -^  -^'^  ^'•^^- 
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Service  of  a 
rule  to  com. 
pute  on  the 
shopman  of  the 
person  in  whose 
house  the  de- 
fendant  re- 
sides, is  insuf- 
^cient. 


James  v*  Westdale. 

JL/^.^^Fmoved  tomake  a  rule  absolute  on  an  affidavit 
of  service.  The  rule  was  to  refer  it  to  the  Master,  to  com- 
pute principal  and  interest  on  a  bill  of  exchange.  The 
affidavit  stated  the  service  to  have  been  efiected  on  the 
shopman  of  the  person  in  whose  house  the  defendant 
resided. 


Patteson,  J. — That  is  not  sufficient  There  is  no 
privit;  between  the  shopman  mentioned  and  the  defendant 
The  rule  should  be  served  on  a  servant  of  the  defendant 
himself. 

Rule  refused. 


It  is  a  su6S- 
dent  answer 
to  a  rule  for 
judgment  as 
m  case  of  a 
nonsuit,  that 
the  debt  and 
costs  have  been 
paid  after  issue 
joined,  and  be- 
fore the  rule 
was  obtained, 
although  the 
payment  has 
Deenmade 
without  the 
knowledge  of 
the  defendant's 
attorney. 


Ellas  v.  Elias. 

JjIaRTIN  shewed  cause  against  a  rule  nisi,  obtained  by 
/.  W.  Smith  for  judgment  as  in  case  of  a  nonsuit  He  pro- 
duced an  affidavit,  in  which  it  was  sworn  that  issue  had  been 
joined  on  the  10th  of  Aprils  and  the  debt  and  costs  were 
paid  on  the  14th  of  July,  to  the  plaintiffi  On  this  state  of 
facta,  the  defendant  ought  not  to  have  applied  for  this  rule, 
and  consequently  it  ought  now  to  be  discharged,  and  with 
costs. 

/.  fV.  Smithy  in  support  of  the  rule,  contended,  that  as 
it  did  not  appear  that  the  settlement  had  taken  place  until 
the  14th  of  July,  it  was  probable  that  the  default  had  taken 
place  before  the  debt  and  costs  were  paid.  Besides,  it 
appeared  that  the  arrangement  described  had  been  made 
behind  the  back  of  the  defendant's  attorney.     In  the  case 


EUAS. 
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of  Doe  cL  Draper  v.  Dyer  (a),  the  marginal  note  was,  "In        1840. 
ejectment,  it  is  no  answer  to  *  rule  for  judgment  as  in  case     '-^;^ 
of  a  nonsuit,  that  the  plaintiff's  agent  had  been  let  into 
posBeasion  by  the  tenants,  it  not  appearing  that  it  was  with 
the  consent  of  the  defendant,  who  was  the  landlord.'' 

Patteson,  J.i^This  rule  must  be  discharged,  and  whether 
with  costs  or  not  is  the  only  question.  I  do  not  see  that 
the  defendant's  attorney  could  have  any  interest  in  the 
matter,  except  on  the  probability  of  success  by  the  defendant 
Hiis  is  the  application  of  the  defendant  himself,  and  not  of 
the  defendant's  attorney.  I  think  that  the  rule  must  be 
dischaiged,  with  costs. 

Rule  accordingly, 

(a)  Ante,  voL  3,  p.  696. 


BrIGOS  17.  SoWTON. 

r  •  LEE  moved  for  a  new  trial  in  this  case,  which  had  Tbelactof  the 
been  tried  before  the  under^heriff  of  the  county  of  Buck-  P^'^f*?* 

•^  as  depaty  tor 

uigham,  on  the  ground  that  the  defendant's  attorney  in  the  the  shenfl; 
cause  had  acted  as  deputy  for  the  under-sheriff  in  trying  it  torney  for  the 
No  other  ground  for  the  new  trial  was  suggested.     He  cited  ^^^  ^  ground 
the  1  Hen.  5,  c  4,  which  provided,  "  that  no  under-sheriff,  ^^  obtaining  a 
sheriff's  clerk,  receiver,  nor  sheriff's  bailiff,  be  attorney  m 
the  King's  Court,  during  the  time  that  he  is  in  oflSce  with 
any  such  sheriff."    The  statute  of  22  Geo.  2,  c.  46,  which 
forbad  under-sherifis  or  their  deputies,  from  acting  as  so< 
lidtors,   attorneys,  or  agents,  only  applied  to    Courts  of 
Quarter  Session.    The  question  was,  whether  the  prohibition 
contained  in  the  statute  of  Hen.  5,  was  an  objection  to  the 
trial? 

Patteson,  J. — I  do  not  think  that  is  a  ground  for  granting 
a  rule  ibr  a  new  trial. 

Rule  refused. 


y2  J'/A.  r  ^J^^^  ^^S^^l: 


106 


1840. 


CASES  ON  POINTS  OF   PRACTICB,   a   B* 


If  the  defend- 
ant has  paid 
money  into 
Court,  pur- 
ffoant  to  7  &  8 
Geo.  4,  c  71, 
the  Court  will 
not  superadd 
an  application 
to  take  that 
money  out  to 
amotion  for  a 
rule  for  judg- 
ment as  in  case 
of  a  nonsuit, 
but  a  separate 
motion  must  be 
made  for  that 
purpose,  after 
the  latter  has 
been  disposed 
of. 


Vale  v.  Ganteb* 

MM  0661NS  moved  for  a  rule  nisi,  for  judgment  as  in 
case  of  a  nonsuit.  He  wished  to  make  it  a  part  of  the  rule, 
that  the  defendant  should  be  at  liberty  to  take  the  sum  of 
402i  out  of  Court,  which  had  been  paid  in  in  lieu  of  bail* 
La  consequence  of  the  plaintiff's  delay,  the  defendant  was 
deprived  for  an  unlimited  period  of  the  use  of  the  money 
which  he  had  so  paid  in. 

Patteson,  J. — You  make  these  two  applications  in  one 
motion.  That  is  contrary  to  the  practice  of  the  Court. 
You  could  not  make  a  motion  to  enter  an  exoneretur  on 
the  baU-piece,  on  the  ground  of  the  plaintiff's  delay,  until 
the  rule  for  judgment  as  in  case  of  a  nonsuit,  had  been  dis- 
posed o£  The  money  paid  into  Court  is  in  the  same 
situation  in  this  instance,  as  bail  would  be.  You  may  take 
a  rule  nisi  for  judgment  as  in  case  of  a  nonsuit,  but  without 
that  branch  of  the  motion  which  refers  to  the  taking  money 
out  of  Court 

Rule  accordingly  (a). 


(a)  See  BedolUere  v.  Rfon,  Ante,  vol.  7,  p.  615. 


Ex  parte  Evans. 

JfMARSHMAN  applied  for  a  rule  to  shew  cause,  why  an 
attachment  should  not  issue  against  an  attorney,  to  compel 
him  to  fulfil  his  undertaking  to  pay  a  certain  sum  of  money 
under  tiiese  circumstances.  It  appeared,  from  the  affidavits, 
sooght  to  be  that  he  had  been  employed  by  his  client  to  sue  a  particular 
his  own  client,  person  for  the  recovery  of  a  debt.  Tlie  attorney  accord- 
£sed  to^*^     ingly  wrote  to  the  debtor,  and  having  received  an  answer, 

force  the  ful- 

ilbnent  of  that  undertaking  by  attachment. 


Where  an  at- 
torney bemg 
employed  to 
sue  a  defend- 
ant, gave  his 
undertaking 
for  the  dem 
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he  informed  his  client  that  the  debt  was  so  safe,  that  he        )840. 
wcNild  give  his  undertaking  to  pay   the   amount     This      gJpjCJT' 
undertaking  he  accordingly  gave  to  his  client     Two  years       Evans. 
had  now  elapsed  since  the  undertaking  had  been  given,  and 
no  mooey  had  been  paid,  either  by  the  defendant  or  the 
attorney.      Under  these  drcumstances,  it  was  submitted 
that  the  undertaking  ought  to  be  enforced  by  attachment 

Patteson,  J. — The  attorney,  in  this  case,  gave  his  un- 
dertaking, not  in  his  quality  of  attorney,  but  in  his  individual 
capacity.  He  received  instructions  to  sue  a  particular 
person,  and  having  written  to  him,  he  states  to  his  client 
that  he  is  certain  the  defendant  will  pay.  He,  therefore, 
gives  his  own  undertaking  to  his  client  That  may  be  tha 
subject  of  an  action,  but  not  of  an  attachment 

Rule  refused  (a). 
(a)  See  Walker  v.  Arlett,  Jnte,  voL  1,  p.  61. 


Robinson  v.  Evrinoton. 

SfFANN  shewed  ctioae  against  a  rule  nisi,  obtained  by  if  a  notice  of 
Hum/rey,  for  setting  aside  a  declaration,  and  all  subsequent  *  ^^^*^^^ 
proceedings,  on  the  ground  of  irregularity.  The  writ  had  been  scribinfftbe 

toFOi  oi  ecuoo* 

issued,  and  described  the  action  to  be  an  action  ^^on  promises."  from  the  writ. 
The  declaration,  which  was  filed,  described  the  action  as  <^on  JL  ^^^  ^ 
promises,"  but  the  notice  of  declaration  bv  mistake  described  "^  f^^,  ^ 

•  ''  ^       ^  declaratioii, 

the  action  to  be  ^^  in  debt"     The  only  objection,  therefore,  and  need  not 
which  could  be  sustained,  was  to  tiie  notice  of  declaration,  plication  to  the 
The  rule,  therefore,  asked  for  too  much,  in  seeking  to  set  "^*^- 
ande  the  declaration.    It  should  have  been  confined  to  the 
notice  of  declaration. 

Humfrey,  in  support  of  the  rule,  contended,  that  the  de- 
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1840.        fendant  had  not  asked  for  too  much.     He  only  knew  of  the 
^[^^fZr^     contents  of  the  declaration,  by  the  notice  which  had  been 
V*  served  upon  him.     That  notice,  in  describing  the  form  of 

action,  stated  it  to  be  different  fiom  that  which  appeared 
in  the  writ  It  must  be  presumed  that  the  notice  conformed 
to  the  declaration.  The  defendant,  therefore,  in  seeking  to 
set  aside  the  declaration  only,  endeavoured  to  set  aside  a 
pleading  which  the  plaintiff  had  led  him  to  suppose  varied 
from  the  writ. 

Pattbson,  J. — I  think  the  rule  does  not  ask  too  much, 
as  the  defendant  has  a  right  to  give  credit  to  the  plaintiff 
for  telling  truth  in  his  notice.    The  present  rule  must,  there- 
%fore,  be  made  absolute. 

Rule  absolute. 


Ex  parte  Knipe. 

^^^hSl**"  jB  UTT  applied  that  a  gentleman,  named  Knipe,  an  at- 
omitted  to  take  tomey,  might  be  re^mitted  without  the  usual  notices,  under 

out  D18  CCT" 

tificate  for  a  the  peculiar  circumstances  stated  in  the  affidavit  supporting 
e^^ion  of*  ^^^  application.  Mr.  Knipe,  it  appeared,  had  been  regularly 
his  last  cer-       admitted,  and  had  taken  out  his  annual  certificate,  down  to 

tificate,  and  ' 

the  last  day  of  the  15th  of  November,  1838,  inclusive.  He  omitted  to 
November,)       take  out  his  certificate  for  the  succeeding  year.     His  annual 


ivinff 

lied  at  Ae       1839.      He  did  not  take  out  his  certificate  between  the 


hehavbff^'    Certificate,  therefore,  expired  on  the  15th  of  November, 

plied  at  ue 
Stamp  Office, 

to  renew  his       15th  of  November,  1839,  and  the  16th  of  December,  in  the 
the  i6th,  but     same  year,  and,  therefore,  although  he  would  remain  on 

S^S!^-     *^®  ^'^  "'^^^^  *^  ^^^  ^^  November,  1840,  his  certificate 
lowed  him  to     would  only  relate  to  the  time  of  takinc  it  out     Till  the 

be  re-admitted,         r     /•  -vt 

without  the       15th  of  November,  1840,  inclusive,  he  would  have  a  right 
and  wShouT'     ^  ^®  ^^^  ^^  certificate.     In  the  present  year,  the  15th  of 

oayment  of 

Bne»  or  arrears  of  duty,  he  not  havin|f  practised  durinff  the  period  of  his  being  off  the  roll,  and 

his  application  to  be  re-admitted  being  made  on  the  iTth  or  November. 


-; 
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November  was    on   a  Sunday.     Mr.  Enipe  went  to  the        1810. 
Stamp  Office  on  the  16th,  and  he  was  then  informed  that     ^"TT^''^ 

t  -  •       .  .  '^^  parte 

his  application  to  take  out  his  certificate  should  have  been  Knipe. 
made  on  the  previous  Saturday,  the  14th.  Under  these  cir- 
cumstances, it  was  submitted,  that  Mr.  Knipe  might  be  re-ad- 
mitted without  giving  the  usual  notices.  The  day  of  this 
application  was  the  1 7th,  and,  therefore,  Mr.  Enipe  had  hardly 
been  two  days  oiF  the  rolL  He  cited  Ex  parte  Minchin  (a), 
in  which  the  Court  allowed  an  attorney  to  be  re-admitted, 
where  he  had  been  off  the  roll  from  the  15th  to  the  17th  of 
November.  In  that  case,  the  15th  of  November,  was  not  on 
a  Sunday,  and  no  application  was  made  for  the  certificate 
until  the  17th.  The  affidavit,  however,  did  not  deny  that 
the  applicant  had  practised  during  the  uncertificated  interval. 
The  usual  notice  had  been  given  to  the  Stamp  Office. 

Pattbbon,  J. — The  case  of  Ex  parte  MinchiUf  seems  a 
stronger  one  than  the  present,  and,  therefore,  I  think  the 
attorney  may  be  re-admitted  without  the  usual  notices.  As, 
however,  it  does  not  appear  that  he  has  not  practised  during 
the  uncertificated  interval,  he  must,  as  in  the  case  of  Ex 
parte  Mtnehin,  pay  a  fine  of  twenty  shillings,  and  the 
airears  of  duty. 

BftU^  on  a  subsequent  day,  produced  an  affidavit,  in 
which  the  applicant  swore  that  he  had  not  practised  during 
the  uncertificated  interval 

Pattbson,  J. — Then  he  may  be  re-admitted  without 
payment  of  fine,  or  of  the  arrears  of  duty. 

Admitted  accordingly. 

« 

(a)  AniCf  vol.  5,  p.  253. 


110  CASES  CfS   POINTS  OF  PRACTICE,    Q.    B. 

1810. 

Ex  parte  Dalton. 

Where  «^  clerk  KyOLE  moved  that  the  above  gentleman  might  be  ex- 

cled  to  one  of  sunined  next  Hilary  Term,  and  that  the  service  imder  his 

of  a  fim^tTd  »^c^«s  might  be  deemed  sufficient     By  the  articles,  Mr. 

he  oorenants  Dalton,  with  the  consent  of  his  fiither,  had'  bound  himself 

to  serve  him,  A 

seryice  with  a  to  serve  Mr.  Goode,  an  attorney,  at  Dudley,  for  five  years. 
Se^ecease  of  ^*  Bolton,  the  partner  of  Mr.  Goode,  was  a  party  to  the 
the  master,  is    articles,  wherein  it  was  stipulated  that  Mr.  Dalton  should 

not  service  ^     "^ 

under  the  arti-  serve  Mr.  Goode  and  his  partner,  for  the  time  being,  during 
thTpartnerwas  ^^  whole  term;  and  that  in  the  event  of  Mr.  Goode*s 
LSdE.^  *"*  death  during  that  period,  Mr.  Bolton,  (who  received  half 
the  premium,)  would  accept  of  an  assignment,  if  then  com- 
petent to  take  an  articled  clerk.  It  appeared,  by  affidavit, 
that  Mr.  Dalton  served  Messrs.  Goode  and  Bolton  for  three 
years  and  a  half,  that  then  Mr.  Groode  died,  and  Mr.  Bolton 
continued  the  business.  Mr.  Dalton  served  Mr.  Bolton  for 
the  residue  of  the  term,  but  an  assignment  was  not  executed, 
until  about  three  months  after  Mr.  Goode's  death.  Under 
these  circumstances,  Cole  submitted  that  the  interval 
between  Mr.  Goode's  death  and  the  assignment  might  be 
reckoned;  that  it  must  be  considered  as  a  service  under 
the  articles,  and  that,  in  fisu^t,  no  assignment  whatever  was 
necessary,  although  one  was  executed  ex  majori  cautela. 

Patteson,  J.,  after  reading  the  articles,  said,  that  they 
contained  no  binding  contract  to  serve  Mr.  Bolton,  in  the 
event  of  Mr.  Goode's  deatL  Mr.  Dalton's  covenants  were 
with  Mr.  Goode  9nly.  The  pardes  evidently  contemplated 
that  an  assignment  should  be  executed. 

Application  refused. 
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1840. 

WeEDON  V.  LiPMAN. 

•^THJEJtTON  moved  to  make  a  rule  to  compute  ab-  Serviooof« 
solute.     The  affidavit  of  service,  supporting  the  application,  p^^  on^7e. 
was  pecoliar.     The  deponent  swore  that*be  had  left  a  copy  "*^*  ^^®. " 

*  *  *^^    sworn  to  be 

with  a  female,  at  the  house  of  the  defendant,  and  who  pro*  P*rt  of  the  dc- 
mised  to  give  it  to  the  defendant     The  affidavit  also  stated  family,  and 
diat  this  female  was  one  of  the  members  of  the  defendant's  tori^the^ 
fiimily ;  but  what  was  the  relation  between  her  and  the  de-  «>py  rol«  to 

^     ^  the  defendant, 

fendant  was  not  known.  is  anAcient. 

Patteson,  J. — I  think  that  service  is  sufficient,  it  being 
sworn  that  the  female  is  part  of  the  defendant's  family. 

Rule  absolute. 


j^^^,i:;.A:J^^jiy/.^:j;jU' 


Beck  r.  Cleaver. 

jR.  V.  RICHARDS  and  Miller  shewed  cause  against  a  in  an  action  on 
rule  nisi,  obtained  by  Macaulay,  for  setting  aside  the  ver-  Jai^™  nun- 
dicL  which  had  been  found  in  favour  of  the  plaintiff,  and  for  Jip"*  «»de. 

...  wtatua,  il  18 

a  new  trial,  on  the  ground  of  misdirection.  It  was  an  competent  for 
action  by  an  attorney  for  the  recovery  of  his  bill  of  costs,  a^^^^  ^  * 
and  was  tried  before  the  under  sheriff.     The  defendant  preate'«mount 

18  due  to  him 

pleaded,  first,  nunquam  indebitatus;  secondly,  as  to  4^,  a  than  the  Maater 
tender  and  payment  into  Court;  thirdly,  as  to  3/^  158,  8dL,  ation,  pursuant 
that  no  signed  biU  had  been  deUvered  It  appeared  that  ^^^^^"^ 
the  bill  was  incurred  in  an  action  of  West  v.  Cleaver,     The  attorney  in  the 

course  of  the 

present  plaintiff.  Beck,  acted  in  that  case  as  the  attorney  of  cause,  in  which 
Cleaver.     The  latter  applied  for  an  order  in  that  action  to  fn^^lJSJS^''*'* 
change  his  attorney,  BecL     He  obtained  the  usual  order  on 
payment  of  costs,  to  be  taxed  by  the  Master.     Before  that 
officer  it  became  a  question  as  to  when  the  retainer  of  the 
attorney  was  revoked,  and,  consequently,  whether  certain 
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1840.        items,  amounting  to  the  sum  of  SL  I5s.  Sd.9  ought  to  be 
^  allowed.     The  Master  was  of  opinion   that  those   sums 

V.  ought  to  be  disallowed,  and  accordingly  gave  his  allocatur 

far  the  sum  of  42^  The  cliclnt,  therefore,  only  tendered 
that  sum*  This  was  refused,  and  a  signed  biU,  including 
the  4L  and  the  sClSs.  Sd*,  was  delivered.  After  the  ex- 
piration of  a  month  the  present  action  was  brought.  Be- 
tween the  delivery  of  the  bill  and  the  brining  of  the 
action  no  application  was  made  to  tax.  On  the  trial  of  the 
action  the  same  question  was  submitted  to  the  jury,  as  to 
when  the  retainer  was  revoked.  The  assessor  of  the  sheriff 
told  the  jury  that  the  Master^s  allocatur  was  strong  evidence 
as  to  what  was  due  to  the  plaintiff,  but  it  was  not  conclu- 
sive. The  presumption  was,  that  the  jury  thought  the  re- 
tainer was  revoked  at  a  time  subsequent  to  the  finding  of 
the  Master,  and  accordingly  gave  a  verdict  for  the  amount 
of  the  disputed  items.  The  question  turned  upon  the 
effect  of  the  plea  of  nunquam  indebitatus,  and  was,  whe- 
ther, under  such  a  plea  it  was  competent  for  the  defendant 
to  set  up  the  Master's  allocatur  as  conclusive  on  the  plain- 
tiff, with  respect  to  the  amount  of  his  bilL  It  was  submit- 
ted that  he  could  not  The  amount  of  the  taxation  by  the 
Master  might,  in  general,  be  conclusive  on  the  parties,  as  to 
the  amount  due,  but  could  n6t  be  so  regarded  on  the  plea 
of  nunquam  indebitatus.  It  might,  as  the  assessor  of  the 
sheriff  had  said,  be  strong  evidence  that  no  more  was  due, 
but  it  was  not  conclusive.  On  this  plea,  however,  the 
defendant  had  not  placed  himself  in  a  situation  to  estop 
the  plaintiff  by  the  allocatur.  In  order  to  do  so,  he  should 
have  pleaded  it ;  not  having  pleaded  it,  the  allocatiur  only 
amounted  to  evidence.  In  Vooght  v.  Winch  (a)  it  was  held, 
that  a  verdict  obtained  by  a  defendlmt  in  a  former  action, 
and  which,  if  pleaded  in  bar,  would  be  an  estoppel,  when 
given  in  evidence  under  the  general  issue,  is  not  conclusive 
against  the  plaintiff,  but  only  evidence  to  go  to  the  jury. 

(a)  2  B.  &  Aid.  662. 
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So  in  Sgbray  v.  White  (a)  it  wad  held,  that  the  finding  of  a        1840. 

miner^s  jmy,  coupled  with  the  declaration  of  the  defendant,         jbecik 

was  admiarible  in  evidence  against  the  latter,  but  the  Court      ^  *'• 

^  Cleaves. 

indmated  veiy  stnnigly  that  the  finding  of  the  jury  was  by 
no  means  conduave  upon  the  party.  In  OtUram  v.  Mare- 
wood  and  another  (5)  it  was  held,  that  if  a  verdict  be  found, 
on  any  fiu^t  or  title  distinctly  put  in  issue  in  an  action  of 
trespass,  such  verdict  may  be  pleaded  by  way  of  estoppel  in 
soother  action  between  the  same  parties,  or  their  privies,  in 
respect  of  the  same  tact  or  title.  Here,  Lord  EUeiAorough 
recognised  the  principle,  that  being  pleaded,  the  verdict  was 
an  estoppel,  but  he  did  not  decide,  that  if  the  plea  of  the 
defendant  had  been  in  the  form  of  the  present  case,  that  it 
would  have  operated  as  an  estoppel  For  these  reasons^  it 
was  submitted,  that  the  direction  of  the  dieriff's  assessor 
was  perfectly  correct  It  was  to  be  observed,  that  this  was 
not  an  order  imder  2  Gea  2,  but  one  made  in  the  course  of 
the  cause.  Granting  that  the  Master's  allocatur  might  be 
condnsive  with  respect  to  the  reasonableness  of  the  chaiges, 
it  was  not  conclusive  on  a  matter  of  fiict,  as  to  when  the 
retainer  was  revoked.  There  was  no  undertaking  on  the 
part  of  the  client  on  obtaining  that  order  to  pay  what  was 
due,  and  was  not  binding  on  both  parties.  The  efiect  of 
the  order  was  not  to  deprive  the  attorney  of  his  right  of 
actuMi,  but  was  merely  a  condition  imposed  on  the  client, 
as  the  terms  of  getting  his  papers  delivered  up.  For  these 
reascMifli,  the  present  rule  ought  to  be  dischaiged. 

Macaulayj  in  support  of  the  rule,  contended,  that  the 
Master's  decision,  of  which  the  allocatur  was  evidence, 
must  be  conadered  as  conclusive  with  respect  to  the  amount 
of  the  debt  due.  When  an  attorney  accepted  the  retainer 
<rfa  client,  the  substance  of  the  contract  was  that  he  should 
accept  for  his  services  what  the  Master,  on  taxation,  found 
to  be  due.    Here,  the  attorney  had  admitted  the  jurisdiction 

(a)  I  M»  &  W.  435.  (&)  3  East,  346. 

VOL.   DL  I  D.  P.  C. 
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1 840.       of  the  .Master,  for  he  had  attended  the  taxation.    If  he  ob- 

^"J2~^^    jected  to  it,  he  should  have  repudiated  the  taxation,  or 

«•  have  applied  to  this  Court  to  set  it  aside.     In  Whitehead  v. 

ClCavee 

Tatter8all{a)y  a  covenantor  and  a  covenantee  submitted 
the  amount  of  damages  accruing  from  a  breach  of  covenant 
to  an  arbitrator.  It  was  held,  that  in  an  action  on  the 
covenant,  the  arbitrator's  award  was  conclusive  as  to  die 
amount  of  damages,  unless  the  award  itself  could  be  im- 
peached. So  in  the  present  case,  there  was  nothing  to 
impeach  the  allocatur.  The  amount  found  by  it  to  be  due 
must,  therefore,  be  considered  as  conclusive  upon  the  plain- 
tiff as  to  what  he  was  entitled  to  recover. 

Patteson,  J. — It  seems  to  me  that  the  defendant  has  lost 
his  advantage,  by  not  doing  anything  between  the  deliveiy 
of  the  signed  bill  and  the  commencement  of  the  action.  I 
have  considerable  doubt  whether  such  a  taxation  of  the  bill  as 
this  would  be  condiisive  on  either  party.  When  the  attorney 
delivered  his  bill,  then  the  client  should  have  applied  to  tax 
that  bill;  but  if  he  thinks  proper  to  let  the  month  go  by, 
and  then  plead  in  this  form  to  the  declaration,  he  has  lost  his 
opportunity  of  taxing  the  bilL  Then  comes  the  question, 
whetiier,  under  the  plea  of  nunquam  indebitatus,  he  can  give 
in  evidence  the  Master's  aQocatur,  as  conclusive  on  the  plain- 
tiff? If  the  defendant  pleads  such  a  plea,  it  seems  to  me  that 
he  opens  the  whole  question  as  to  the  amount  of  the  plaintiff 'is 
claim.  I  cannot  say  that  either  party  is  concluded  by  the 
amount  of  the  allocatur,  and,  therefore,  I  am  of  opinion 
that  the  direction  of  the  sheriff's  assessor  was  right,  and, 
consequentiy,  that  the  present  rule  must  be  dischaiged. 


Rule  dischaiged. 


(a)  1  Ad.  k  £11.  491. 
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Rbqina  V.  Solly  and  Another. 

t/«  BjfYLET  skewed  caajae  against  a  role  nisi,  obtained  A  notice  of  ap- 
by  WhUe,  which  called  upon  the  present  overseers  of  the  \^^  of  ^^  ^ 
parish  of  Market  Haifoorough,  to  shew  cause,  why  a  writ  of  J*^^^^^ 
certiorari^  which  had  been  directed  to  the  justices  of  Lei-  a  solicitor,  who 
cestendiire,  to  bring  up  an  Older  made  by  them  in  quarter  ^^i^ 
sesfflons,  should  not  be  quashed  quia  improvide  emanavit,  ^ku^fnSSis 
and  why  the  overseers  should  not  pay  the  costs  of  this  ■jl,®^?'^ 
apphcadon.    Several  objections  were  made  to  the  issuing  of  boroogh"  is 
the  certiorari^  the  principal  of  which  was  that  it  did  not  li^i^pur. 
afqpear  by  the  notice  required,  in  order  to  obtain  the  cer-  SwTa^is 
tiorari,  vAat  were   the  names  of  the  parlies   applying;  ..fi. 
secondly,  that  the  notice  was  bad,  as  being  signed  by  the 
attorney  of  the  parties  applying,  and  not  by  the  parties 
themselves;  thirdly,  that  it  was  signed  by  a  gendeman, 
who  assumed  to  be  solicitor  to  all  the  parties,  whereas  he 
was  only  solicitor  to  the  churchwardens.     First,  as  to  the 
objection  to  the  mode  of  signing  the    notice.     By  the 
13  Gea  2,  c.  18,  &  5,  it  was  provided,  **  that  no  writ  of 
certiorari  shall  be  granted,  issued  forth,  or  allowed   to 
remove  any  conviction,  judgment,  order,  or  other  proceed- 
ings, had  or  made  by  or  before  any  justice  or  justices  of 
the  peace  of  any  county,  city,  borough,  town  corporate, 
or  liberty,  or  the  respective  general  or  quarter  sessions 
thereof^  unless   such  certiorari   be  moved  or  applied  for 
within  six  calendar  months  next,  after  such  conviction, 
judgment,  order,  or  other  proceedings,  shall  be  so  had  or 
made,  and  unless  it  be  duly  proved  upon  oath,  that  the  said 
party  or  parties  suing  forth  die  same,  hath  or  have  given 
six  days'  notice  diereof  in  writing,  to  the  justice  or  justices, 
or  to  two  of  them  (if  so  many  diere  be),  by  and  before 
whom  such  conviction,  judgment,  order,  or  other  proceed- 
ings shall  be  so  had  or  made,  to  the  end  diat  such  justice 
or  justices,  or  the  parties  therein  concerned,  may  shew 

I  2 
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1B40.       cause,  if  he  or  they  sliall  so  think  fit,  against  the  issuing  or 
Regina      gwu^ting  such  certiorari **    It  would  be  observed,  that  the 
•*  act  did  not  require  that  the  notice  should  be  signed  at  alL 

and  Another.  Here,  however,  it  was  signed  by  the  attorney  in  his  own 
name,  and  describing  himself  as  **  solicitor  for  the  present 
churchwardens  and  overseerB  of  Market  Haiboroug^" 
Then,  as  to  the  second  objection,  that  the  names  of  the 
parties  applying  for  the  certiorari  were  not  stated.  It  was 
submitted,  that  it  was  not  necessary  that  the  christian  and 
surname  of  the  parties  should  be  given.  Two  cases  would 
be  relied  on  by  the  other  side,  as  shewing  that  the  notice 
must  be  so  signed.  The  first  of  those  cases  was  Bex  v.  The 
Jusiicee  of  Lancaskire  (a).  That  case  was  clearly  distin 
guishable  from  the  present;  for,  the  notice^was  there  signed 
merely  **  Lace,  Miller,  and  Lace,  attomey&''  From  that 
signature  it  could  not  be  known  on  whose  behalf  the 
notice  was  given.  Here,  however,  the  parties  on  behalf  of 
whom  the  notice  v^as  given,  were  described.  The  other 
case  was  Rex  v.  The  Justices  of  Cambridgeshire  (b).  There, 
the  notice  was  signed  *^  Thomas  Wilkin,  one  of  the  church- 
wardens of  the  said  parish,"  and  did  not  go  on  to  state  that 
it  was  given  on  behalf  of  the  parish  officers  generally.  That 
case  was  also  very  different  fix>m  the  present.  With 
respect  to  the  third  point,  that  the  solicitor  was  not  autho- 
rised on  behalf  of  the  overseexs  and  churchwardens,  but 
merely  on  behalf  of  the  churchwardens,  the  affidavits,  in 
answer  to  the  application,  clearly  shewed  that  he  was  duly 
authorised  to  proceed  both  on  behalf  of  the  overseers  and 
the  churchwardens.  For  these  reasons,  the  present  rule 
ought  to  be  discharged. 

White,  in  support  of  the  rule,  contended,  that  by  a  rea- 
sonable construction  of  the  13  Geo.  2,  c  18,  &  5,  it  was 
clear  that  the  legislature  intended  that  the  names  of  the 
parties  prosecuting  the  certiorari  should  be  stated  at  the 

(a)  4  B.  &  Aid.  2S9.  ib)  3  B.  &  Ad.  SS7. 
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foot  of  the  notice.     In  conformity  with  this  view  was  the        1840. 
dedaoii  in  Rex  v.  The  Jmticee  of  Lancashire.     There,  the     ^"^^^JJi^ 
Court  said,  **  the  notice  should  be  given  by  the  par^  suing  »• 

out  the  writ,  and  that  circumstance  should  appear  upon  the  and  Another. 
&ce  of  the  notice  itself  for  the  object  of  it,  stated  by  the 
statute,  is  to  enable  the  justices  to  shew  cause  against  the 
granting  the  certiorari,  and  they  may  shew,  for  cause,  that 
the  party  suing  out  the  writ  was  a  stranger  to  the  county, 
and  not  interested  in  the  order.  The  justices,  therefore, 
ought  to  have  their  attention  called  to  the  name  of  the 
party  by  the  notice  itself."  Again,  in  Hex  v.  The  JusHcee 
of  Cambridgeshire,  Mr.  Justice  Parhe  said,  '*  The  justices 
mig^t  have  had  objections  to  Wilkin,  as  the  person  applying 
fbr  this  writ,  which  they  would  not  have  to  the  other 
parish  oflScers ;  the  notice,  therefore,  is  calculated  to  mis- 
lead them.  They  are  entitled  to  have  true  information  of 
the  parties  intending  to  sue  out  the  certiorarL  It  is  said 
that  this  is,  substantially,  a  notice  on  behalf  of  the  other 
parish  officers ;  but  it  may  be  tried  by  this  criterion.  The 
par^  suing  out  a  certiorari  (and  by  whom  the  notice  ought 
to  be  given)^  is  required  to  enter  into  recognizances  for 
prosecuting  it  with  effect,  and  for  paying  costs,  before  the 
writ  shall  be  granted.  Would  the  three  parish  officers  have 
been  bound  to  do  so  on  this  application  ?  if  not,  the  notice 
here  is  not  given  by  the  proper  parties."  If  the  test  sug- 
gested by  Mr.  Justice  Parhe  was  applied  to  the  present 
case,  it  must  appear  that  the  notice  was  insufficiently 
flgned.  In  Keate  v.  Goldstein  (a),  it  was  held,  that  where 
one  of  several  defendants,  in  a  proceeding  by  foreign  at- 
tadmient  in  the  Mayor^s  Court  in  London,  removes  it  by 
certiorari,  he  must  put  in  bail  in  the  King's  Bench  for  all 
the  defendants,  otherwise  a  procedendo  will  be  granted, 
lliere,  Mr.  Justice  Bayley  said,  **  Suppose  the  case  of  two 
persons  being  served  with  process  out  of  an  inferior  Court ; 
one  of  them  sues  out  a  writ  of  certiorari,  and  appears  in  the 

(a)  7  B.  &  C.  525. 
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V. 

Solly 


Court  above  for  biinself  alone.  The  case  is  certainly  not 
well  removed,  and  that  is,  in  fact,  the  veiy  case  befiire  us. 
There  is  no  hardship  in  this.  The  cause  was  conunenced 
and  Anoth«r.  in  the  Court  below,  and  the  attempt  to  remove  it  fidla, 
because  both  the  defendants  are  not  before  this  Court." 
With  respect  to  the  objection,  that  the  Bolioit(»r  was  not 
duly  authorised  to  appear  on  behalf  of  both  churchwardens 
and  overseers,  it  would  appear,  from  the  affidavits,  that  no 
sufficient  authority  was  given  by  them  to  him. 

Cur.  adv.  vttlt. 


Pattsson,  J. — ^The  case  of  Regina  v.  The  Jmtiees  of 
Lancashire  (a),  is  an  authority  to  shew  that  the  signature 
by  the  solicitor  is  sufficient  Then  I  think,  fint,  that  the 
description  of  the  parties,  as  overaeers,  without  mentioning 
their  names,  they  filling  an  official  situation,  is  sufficient. 
The  only  question  then,  is,  whether  the  parties  gave  him 
authority  to  appear  ?  And  I  think  that  on  these  affidavits 
there  can  be  no  doubt  that  an  authority  was  given.  The 
present  rule  must,  therefi»re,  be  discharged  with  costs. 

Rule  dischai^ged,  with  oosta 
(a)  3  P.  &  D.  S6. 


Channikg  t7.  Cboss. 

for?mt^  wtALLINOER  moved  for  leave  to  issue  a  writ  of  dis- 
^tSjii!  ^™g^  '^^  affidavit  on  which  he  appUed,  stated  the  usual 
Wy  n«c«»^  number  of  calls  to  have  been  made  pursuant  to  appoint- 
be  sworn  to  be  ments,  as  well  as  a  variety  of  other  circumstances,  which 
the  defendant  Clearly  shewed  that  the  defendant  was  keeping  out  of  the 
of  th?w»y  to*    ^^y  ^  *^^^^  ^^^  served  with  the  writ  of  summons.     No 

avoid  beinff 

leired,  if  the  facts  disclosed  in  the  affidavit,  shew  that  the  defen^t  is  so  doing. 
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staiementy  however,  was  contained  in  the  affidavit,  that  the        1840. 
deponent  believed  the  defendant  to  be  keeping  out  of  the     ohannuig 
way  to  avoid  being  served.     The  question  was,  whether  ^' 

such  a  dause  ought  necessarily  to  be  introduced  into  the 

? 


CoLRBiDaE,  J. — ^That  is  not  indispensably  necessary.  It 
is  sofiBcient  if  it  appeals  from  the  fects  stated  in  the  affidavit 
that  the  defendant  is  keeping  out  of  the  way  to  avoid  being 
served? 

Role  granted. 


Hameb  17.  Anderton. 

jUuTT  shewed  cause  against  a  rule  nisi,  obtained  by  a  rule  to Mt 
Aon^ey,  for  setting  aside  a  demuixer,  on  the  ground  that  J^^^'a  w^' 
it  was  frivolous.     It  was  a  demurrer  to  a  replication  to  one  pIu^b  as 

imoloiis,  nnst 

of  several  pleas.     The  ground  of  the  demurrer  wa£f,  that  be  drawn  np 
the  replication,  which  was  de  injuria,  was  a  bad  replication.  7ea  as  wSl  as 
The  rule  was  drawn  up  on  reading  an  iffidavit,  and  a  paper    leJS^^^ 
writing  annexed.     The  paper  writing  contained  a  copy  of  ^  <^°*«- 
the  replications,  the  rqjoinder%  and  the  demurrejr,  but  not 
of  the  declaration  and  of  the  pleas.    As  a  preliminary,  ob- 
jection it  was  urged  that  the  rule  oug^t  to  be  drawn  up  on 
reading  the  whole  of  the  pleadings.    If  the  whole  of  the 
{headings  in  the  cause  were  not  before  the  Court,  it  was 
impossible  to'  judge  whether  the  replication  was  good  or 
bad,  and,  consequently,  whether  the  demurrer  was  frivolous 
or  not.     In  the  case  of  The  South  Eastern  Railway  v. 
SfTott  (a),  the  Court  held,  that  a  rule  to  strike  out  pleas 
must  be  drawn  up  on  reading  the  declaration,  and,  there- 
fore, discharged  a  rule  which  was  not  so  drawn  up. 

• 

(«)  Amte^  vdL  8,  p.  493. 


Andeeton. 
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Humfrey,  in  support  of  the  rule,  contended,  that  enough 
of  the  pleadings  was  stated  in  the  paper,  on  which  the  rule 
».  was  drawn  up  to  enable  the  Court  to  judge  whether  the 

demurrer  was  frivolous  or  not  This  was  all  that  was 
necessary,  and  the  whole  effect  of  the  case  cited  was,  that 
the  Court  would  require  the  grounds  of  objection  to  be 
brought  fully  before  the  Court 

Pattbson,  J. — The  ground  of  demurrer  is,  that  de  in- 
juria is  not  a  good  replication.  How  can  I  say  that  the 
demurrer  is  frivolous,  unless  I  know  what  the  plea  contains  ? 
I  do  not  see  how  I  can  unless  the  pleas  are  set  out  It  is 
unfortunate,  but  the  rule  must  be  discharged  without 
costs. 

Rule  accordingly. 


Ex  parte  Inhabitants  of  Jabvin* 
The  Court  will  JxJYES  moved  for  a  rule  to  shew  cause,  why  a  writ  of 

not  isfue  a  '        j 

maiukmus  to  a  mandamus  should  not  issue  to  the  recorder  of  Liverpool, 

Court  of  Qaar-  j*       l-      ^  j.  ^  •  i         . 

ter  Sessions,  commanomg  mm  to  grant  a  case,  on  a  certain  appeal  against 
tSTto^*  an  order  of  removal  It  appeared,  by  the  affidavits,  that  a 
acase,  although  removal  had  taken  place,  on  an  alleged  settlement,  by  hiring 
cimonstances  9nd  service.  Against  this  order,  an  appeal  was  entered. 
roSTl  !^da.  ^^  *®  hearing,  only  one  witness  was  called  on  the  part  of 
mtodT^ih  ^^  respondents.  From  his  evidence  it  appeared,  that  the 
sessions  to         pauper  had  gone  to  his  place  on  the  day  before  new  yearns 

day,  and  left  it  the  day  after  Christmas  day,  which  was  in 
pursuance  of  the  express  contract  of  hiring.  This  was  the 
whole  of  the  respondent's  case.  On  the  part  of  the  appel- 
lants, it  was  submitted,  that  there  was  no  evidence  of  a 
hiring  and  service  for  a  year.  It  was  also  contended,  that 
the  respondents  were  bound  to  make  out  their  case.  Not 
having  done  so,  the  order  must  be  quashed.     The  sessions, 


itaieh  case. 
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however,  confinned  the  order.     A  case  was  then  applied        1840. 
for,  on  behalf  of  the  appellants.     This  was  refused.     The      ETparte 
general  propomtion,  that  the  granting  a  case  was  a  matter   InbabitoDts  of 
for  the  discretion  of  the  Court  of  Quarter  Sessions,  was  not 
disputed,  but  the  case  of  Rex  v.  The  Justices  of  Pembroke^ 
tkire{a)y  was   an  authority  to  shew  that,  under  certain 
spedud  circumstances,  such  an  application  would  be  granted. 
The  marginal  note  of  that  case  was,  that  **  when  the  ses* 
sions,  on  determining  an  appeal,  have  granted  a  case,  but 
none  has  been  stated,  the  Court  will,  under  some  circum- 
stances, direct  a  mandamus  to  the  justices  who  heard  the 
appeal,  to  state  acase."    The  &cts  of  the  case  were,  that 
after  hearing  the  appeal,  the  Court,  in  that  case,  confirmed 
the  order ;  but  being  requested  to  grant  a  case,  did  so  in 
general  terms,  and  without  reference  to  any  specific  point 
The  attorneys  could  not  agree  in  drawing  up  the  case ;  and, 
upon    their  waiting  on  the  duunnan,   in  order  that  he 
might  settle  the  statements  which  they  had  prepared,  he 
said  he  could  not  sign  any  case  by  which  it  should  not  ap- 
pear that  the  Court  had  decided  in  favour  of  the  respondents, 
on  the  ftcts,  independent  of  the  law.    The  appellant's  at- 
torney declined  taking  a  case  so  stated.     Lord  Tenierden 
there  sud,  ^  the  justices  have  confirmed  the  order,  subject 
to  a  case.     That  is  no  confirmation,  however,  unless  a  case 
be  stated.     All  that  we  can  do,  under  the  circumstances,  is 
to  require  them  to  enter  continuances  and  hear  the  appeal 
I  do  not  see  how  we  can  order  them  to  state  a  case."    Sub- 
sequently, the  case  of  Rex  v.  The  Earl  of  Effingham  and 
Oiherst  determined  in  H.  T.  1782,  which  was  a  manuscript 
case,  communicated  by  the  late  Mr.  DeaUry,  and  in  which 
the  Court  granted  a  mandamus  to  the  justices  present  at 
the  Bedford  Sessions,  in  die  West  Riding  of  Yorkshire,  to 
state  a  case.     Lord  Tenterden  there  said,  **  I  admit  there 
may  be  instances  in  which  a  mandamus  may  issue  ;  but  not 
that  it  ought  to  go  on  the  present  application.     Here^  the 

(a)  2  B.  &  Adol.  391. 
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1840.  cases  if  stated,  could  come  to  nothing*  The  fiicts  are  for 
^JP^^^j  the  judgment  of  the  sessions ;  and,  under  the  drcumstances 
inUbitants  of  disclosed,  it  would  evidently  be  useless  to  call  upon  them 
for  a  case."  Although  in  that  case,  therefore,  the  applica- 
tion had  been  refosed.  Lord  Tenierden  admitted,  that  under 
special  circumstances,  it  might  be  granted.  In  the  case  of 
Jtex  V.  Effingham,  which  was  reported  in  a  note  to  the  case 
of  Bex  V.  The  Jtutices  of  Pembrokeshire,  it  appeared  that 
the  Court  of  Quarter  Sessions  had  agreed  to  state  a  case, 
but  by  the  interference  of  one  of  the  magistrates  on  the 
bench,  it  was  not  stated.  The  Court  of  King's  Bench 
afterwards  ordered  a  mandamus  to  go  for  the  purpose  of 
compelling  the  Court  of  Quarter  Sessions  to  state  a  case. 
These  were  the  only  instances,  in  which,  under  such  cir- 
cumstances, a  writ  of  mandamus  had  been  granted. 

Patteson,  J. — It  seems  to  me  th^  the  first  case  cited. 
The  King  v.  Hke  JusHcsm  of  Pembrokeshire,  is  no  authority 
for  granting  the  rule.  The  case  of  The  King  ▼•  Ejffinghasih 
is  only  an  authority  to  shew  that  the  Court  will,  under 
special  circumstances,  grant  a  mandamus  for  the  purpose  of 
compelling  the  sessions  to  state  a  case^  but  not  to  grant  it, 
that  being  a  matter  which  is  purely  for  their  discretion.  I 
cannot  allow  the  rule  prayed  for  to  go. 

Rule  refused. 


Williams  v*  Andrews. 

An  appUcrtion  JfjfoNTAOUE  SMITH  moved,  on  the  7th  November, 

in  acuise  tried  for  a  new  trial,  in  a  cause  which  had  been  tried  in  vacation, 

feSdlTyaoa.  before  the  recorder  of  Barnstaple.      The  question  was, 

tion,  murt  be  whether  the  application  was  in  due  time  ?    It  appeared  that 

made  within  *  *  *  * 

the  first  four      the  countrv  attorney  was  unable  to  procure  the  recorder's 

days  of  the  J  J  r 

following  tenn» 

and  if  the  notes  of  the  trial  cannot  be  procured,  an  application  must  be  made  within  the  four 

days,  for  further  time  to  make  the  application. 


V. 

Anoebws. 
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DOtes^  until  it  was  so  kte  that  they  did  not  arrive  in  town,  1840. 
before  the  day  previous,  the  6th  November.  The  reason  vTiluaiib 
of  the  notes  not  having  beenjHrocured  was^  that  the  attorney 
in  the  country  was  unable  to  discover  the  residence  of  the 
learned  recorder,  he  havingno  fixed  place  of  abode.  Under 
these  circumstances^  it  was  submitted,  that  the  application 
was  sufficiently  early,  as  it  was  made  as  soon  as  the  notes 
could  be  procured. 

Pattbsdn,  J. — The  application  ought  to  have  been  made 
within  the  first  four  days  of  the  Term.  If  the  notes  could 
not  be  procured  in  sufficient  time,  an  application  might 
have  been  made  for  fiirther  time,  as  in  the  case  of  Thomas 
V.  Edwards  (a).  I  cannot  relax  the  rule,  where  parties  do 
not  choose  to  come  forward  in  proper  time. 

Rule  refiised  (A). 


(a)  Ante,  vol.  2,  p.  664. 

(6)  See  Wheeler  y.  WhUmore,  ante,  vol.  4,  p.  235. 


WmSHAw  «.  Bbown. 

JfM  ARTIN  moyeA  to  enter  an  appearance  for  the  de-  Where  a  de- 
fendant, pursuant  to  the  statute,  after  a  writ  of  distringas  ^i^ng^L 
had  issued.     The  affidavit  on  which  the  application  was  l>wl>ouwpTe- 

*  *  vents  the  she- 

foonded,  stated  that  the  writ  having  been  placed  in  the  riff  from  exe- 

hands  of  the  sheriff's  officer,  he  proceeded  to  the  residence  ^dU^n^ 

of  the  defendant,  for  the  purpose  of  executing  it     On  ^o^X^'^ 


inquiries  there,  he  ascertained  that  the  defendant  plaintiff  to 

~    ,        .  enter  an  ep- 

was  within  his  house,  but  that  the  house  was  locked  up  and  petranoe  for 

secured  in  such  a  manner  as  to  prevent  an  entrance  being  the^defoldflAt 

eflfected,  so  as  to  execute  the  writ     The  only  time  at  which  ^^n'S*^** 

the  defendant  came  forth  firom  his  house,  was  on  a  Sunday ;  ko«s«- 
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on  every  other  day  of  the  week,  no  opportunity  was  af- 
forded of  executing  the  writ  The  sheriff,  of  course,  did 
not  attempt  to  force  an  entrance  at  the  outer  door,  as  that 
would  subject  him  to  an  action.  *  All  that  the  sheriff  could 
do,  therefore,  had  been  done,  in  order  to  execute  the  writ 

Pattbson,  J, — 1  think  the  affidavit  discloses  enough  to 
authorize  the  plaintiff  to  enter  an  appearance  for  the  de- 
fendant 

Rule  granted. 


MiLSTEAD  V,  CrAUFIELI). 

merea«aie  MoNTAGU  SMITH  moved  to  make  a  judge*s  order, 

m  the  Exche-  ,  .  . 

quer  has  been  referring  a  cause,  a  rule  of  Court     The  action  was  originally 

jttdffe*B  orier,  brought  in  the  Court  of  Exchequer,  and  the  parties  had 

^TAe  orf^  ^S'^^^  by  the  order,  that  it  should  be  made  a  rule  of  this 

that  it  shill  be  CouTt     A  motion  for  this  purpose  had  already  been  made 

made  a  rule  of    ,  , 

the  Q.  B.,  in  tiie  Court  of  Exchequer,  and  a  rule  nisi  for  the  purpose 
iection'to^its  ^^  making  it  a  rule  of  that  Court,  had  already  been  granted, 
being  lo  made.  \^^i  qq^  drawn  up,  as  the  parties  were  desirous  of  saving  the 

expense  of  a  rule  absolute.  It  was  submitted,  that  as  the 
parties  consented  to  make  the  order  a  rule  of  tiiis  Court, 
there  could  be  no  objection  to  the  present  application. 
The  rule  would  be  absolute  in  the  first  instance. 

Pattbson,  J. — (After  oHisulting  Master  Bunce)* — I  un- 
derstand this  has  been  done  before.  If  so,  there  is  no  reason 
for  its  not  being  done  again. 

Rule  granted. 
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1840. 

The  Queen  v.  The  Justices  of  Sussex. 

A  HIS  was  a  rule  for  a  mandamus^  calling  upon  the  justices  onan  appeal 
of  Sussex,  to  shew  cause,  why  they  should  not  enter  con-  J^'^*!^. 
tinuances,  and    hear  an  appeal  between  the  parishes  of  novil,  it  is  the 

duty  of  the  ap- 

Dallington  and  Burwash,  in  that  county.     It  appeared,  from  pellants  to  pro- 
tbe  affidavits  on  both  sides,  that  an  order  of  two  justices  g^^  orde"' 
had  been  made,  for  the  removal  of  a  pauper  from  the  parish  ^^ij^ljf '? 
of  Burwash  to  the  parish  of  Dallington ;  that  the  parish  the  respond- 
oflSoers  of  Burwash  sent  by  post  a  copy  of  the  order,  and  a  pellants  amnot 
copy  of  the  examination  on  which  the  order  was  made,  and  S^SiwtSdS 
also  an  original  notice  of  chargeability  to  the  parish  officers  ^^'^t^^^^^ 
of  Dallington.     The  latter  parish  appealed  against  the  order,  unless  they 
and  when  the  appeal  was  called  on  at  the  Quarter  Sessions,  noticfto^ 
the  appellants  commenced,  by  proving  the  service  of  a  notice  '^J?™**^"  ^ 
of  i^peal,  which  stated  the  ground  of  appeal  to  be,  that  the  ong>n*l. 
pauper  had  gained  a  settlement  in  the  parish  of  Battle. 
The  respondents  objected  to  the  reception  of  the  notice,  on 
several  grounds,  one  of  which  was,  that  it  was  not  stated 
that  the  settlement  on  which  the  appellants  relied  had  been 
obtained  subsequently  to  that  which  had  been  acquired  in 
the  appellant's  parish;   and,  that  the  date  of  the  order 
was  not  stated  in  the  notice,  and  they  required  the  appel- 
lants to  prove  the  order  of  removal  agiunst  which  they 
iqppealed.     The  original  order  was  not  in  Court,  and  no 
notice  to  produce  it  had  been  given  to  the  respondents. 
The  iqppellants  then  proposed  to  put  in  the  copy  which  had 
been  served  upon  them,  and  which  had  been  filed  by  the 
eleik  of  the  peace.     This  was  objected  to,  as  not  being  the 
best  evidence ;  and  the  justices  being  of  opinion  that  it  was 
the  du^  of  the  appellants  to  produce  the  original  order,  or 
to  shew  that  they  had  done  what  was  necessarv,  to  make 
secondary  evidence  of  it  admissible,  dismissed  the  appeaL 


S.  Hughes,  shewed  cause,  and  contended,  that  the  de- 
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1 840.        cisioQ  of  the  sessions  was  correct    The  rule  upon  the  subject 
hr""X      '     was  ihaihid  dawn  in  Dickin9on*s  Justice  of  the  Peace:  **The 

The  Queen  i  .  i  i.  « 

o.  first  step  on  the  hearing  of  appeals  against  orders  of  removal^ 

SiTssRxT^  is  proof  of  the  notice  of  appeal  by  the  i^qpeUants ;  unless  it 
is  admitted  The  aj^Ilants  should  then  produce  the 
original  order^  unless  it  is  already  filed;  or  if  a  copy  only 
has  been  served  on  them,  they  should,  having  ^ven  notice 
to  the  respondents  to  produce  the  original,  produce  and 
prove  their  copy.  The  order  or  the  copy  is  then  read ;  and 
any  preliminary  objections  may  be  taken  to  its  formu''(a) 
The  law  is  laid  down  in  almost  precisely  similar  terms  in 
Nolan^s  PoorZawe{b).  In  the  latter  book,  a  case  is  refisrred 
of  Rex  Y.  Kirkby  Stephen{c\  whidi,  thou^  not  an  express 
decision  upon  the  point,  shews  that  at  that  time  (1770),  it 
was  the  practice  for  the  appellants  to  give  notice  to  the 
respondents  to  produce  the  original  order.  The  law,  as 
thus  laid  down,  was,  it  was  contended,  correct  in  principle. 
The  rule,  that  the  best  evidence  must  in  all  cases  be  given, 
scarcely  admitted  of  an  exception ;  and  if  the  party  whose 
duty  it  is  to  produce  a  certain  document,  in  order  to  make 
out  his  case,  has  it  not  in  his  possession,  he  must  subpoena 
the  party  who  has  it,  with  a  subpoena  duces  tecum ;  or  if 
the  opposite  party  in  the  cause  has  it,  proof  of  such  posses* 
sion  must  be  given,  and  also  that  notice  has  been  given  to 
him  to  produce  it  Upon  an  appeal,  it  is  the  duty  of  the 
appellant  to  shew  the  existence  of  an  order,  for,  until  that  is 
done,  the  sessions  having  no  original  jurisdiction,  but  only 
a  power  to  tiy  appeals  against  orders,  cannot  properly  pro- 
ceed to  hear  the  appeal  In  the  present  case,  the  appellants 
having  proved  a  notice  of  appeal  against  a  supposed  order, 
were  called  upon  by  the  respondents  to  produce  the  order, 
and  not  being  able  to  do  so,  or  to  prove  a  notice  to  the  re- 
spondents to  produce  it,  the  justices  were  right  to  refiise 

(a)   Diddnson's    Justice,   by         (jb)  4th  edit,  voL  2,  p.  539. 
Scij.  Tidfourd,  4th  edit.  p.  757.  (c)  Burr.  S.  C.  ««4. 
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to  admit  the  copy,  which  was  only  secondary  evidence.     He        1 840. 
also  cited  Doe  dem.  Phillips  v.  Morris  {a),  where  it  was     xheQuEEN 
held,  that  where  a  document  is  in  the  hands  of  the  opposite  n*^  j''' .     ^ 
party,  it  is  not  enough,  in  order  to  enable  the  other  party       Sussex. 
to  give  secondary  evidence  of  its  contents,  to  shew  that  it 
has  been  lost  or  destroyed,  but  notice  to  the  opposite  party 
to  produce  it  must  also  be  proved ;  and  a  late  case  ofSharpe 
▼.  Lamb  and  Another  (ft),  where  it  was  held,  that  an  express 
admission  by  one  party,  that  a  particular  paper  is  a  copy  of 
the  original,  does  not  dispense  with  the  necessity  of  pro- 
ducing or  accounting  ibr  the  original. 

Tjfndaiey  in  support  of  the  rule,  relied  upon  the  79th 
section  of  the  new  Poor  Law  Act  (c),  which  directs,  **  that 
no  poor  person  shall  be  removed  under  any  order,  until 
twenty-one  days  after  notice  of  his  being  chargeable,  ac* 
companied  by  a  copy  or  counterpart  of  the  order,  shaU  have 
been  sent  by  the  post  or  otherwise,  by  the  overseers  who 
obtained  the  order."  This,  it  was  contended,  had  the  effect 
of  making  tiie  copy  good  evidence  against  the  party  who 
sent  it.  Upon  principle  also,  he  contended,  that  a  notice 
to  produce  was  not  necessary.  There  are  three  cases  where 
such  a  notice  is  not  necessary :  first,  to  produce  a  notice ; 
secondly,  where  there  is  a  contemporaneous  writing ;  thirdly, 
where,  fiom  tiie  nature  of  the  proceeding,  it  must  be  evident 
to  the  other  party  that  the  document  will  be  required ;  as 
in  How  Y.Hall{d)y  where,  in  an  action  of  trover  for  a  bond, 
the  plaintiff  was  aDowed  to  give  parol  evidence  of  the  con- 
tents of  the  bond,  though  no  notice  to  produce  it  had  been 
given  to  the  defendant ;  and  the  same  rule  prevails  in  the 
case  of  an  indictment  for  stealing  a  bill  of  exchange  or  other 
document    Mexv.Aiciles(e).     Here,  fix)m  tiie  nature  of 

(a)  3  Ad.  &  £11.  46.  50 ;  where  the  contrary  had  been 

(6)  3  P.  &  D.  454.  held  by   Lord  Kenton    at  Nisi 

(e)  4  &  5  Wm.  4,  c.  76.  Prius,  and  confirmed  in  banc. 

[d)  14  East,   274,  overruling  (e)  1  Leach,  330. 
the  case  of  JoUy  v.  Ti^lor,  I  Esp. 
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1840.        the  proceeding,  the  defendant  ou^t  to  have  been  prepared 
The  Queen    ^  produce  the  originaL 
on.  T  *!•     ^  Cur.  adv.  vutt. 

The  Justices  of 


Sussex. 


Pattbson,  J.  afterwards  (Nov.  23),  gave  judgment  It 
is  laid  down  in  BunCs  Justice^  title  **  Sesriom  oftkePeace^ 
that  in  appeals  against  orders  of  removal,  the  appellants 
must  produce  the  original  order  of  removal ;  or  *^  if  only  a 
copy  of  the  order  is  served,  the  appellants  should  give 
notice  to  the  removing  parish  to  produce  the  original  at  the 
hearing."  No  authority  is  there  cited  for  this  position. 
The  Court  of  Quarter  Sessions,  in  the  present  case,  acted 
upon  such  practice ;  and  the  questions  are,  whether  they 
were  right  in  so  doing;  and  if  not,  whether  this  Court  can 
interfere  by  mandamus?  If  the  production  of  the  order  of 
removal,  or  a  copy  thereof  after  notice,  be  considered  as 
evidence  given  by  the  appellants  in  the  course  of  the  hear- 
ing of  the  appeal,  this  Court  cannot  interfere,  as  was  held 
in  Rex  v.  The  Jwtices  of  Frieston  (a),  and  other  cases,  and 
it  is  unnecessary  to  consider  the  effect  of  the  cases  cited  by 
the  learned  counsel  for  the  appellants,  as  to  actions  on  at- 
torney's bilk,  and  actions  of  trover  and  indictments  for 
forgery.  But,  if  the  production  of  the  order,  or  a  copy  after 
notice,  be  a  preliminary  matter  of  practice,  like  a  notice  of 
appeal,  and  similar  matters,  then  this  Court  will  interfere  if 
they  think  the  sessions  wrong,  as  was  held  in  Hex  v.  I%e 
Juiticee  of  the  West  Riding  of  Yorkshire  (A>  I  think  that 
this  is  a  case  of  the  latter  description,  and  that  this  Court 
has  power  to  inquire  into  the  matter.  I  find  nothing  to 
contradict  the  passage  in  BurrCs  Justice  as  to  the  practice 
on  the  old  poor  law,  nor  can  I  see  anything  unreasonable 
in  it,  and  therefore  I  think  that  the  case  is  reduced  to  the 
simple  question,  whether  the  statute  4  &  5  Wm.  4,  c  76, 
ss.  79  and  81,  has  altered  the  law  so  materially  as  to  render 
the  practice  no  longer  applicable  or  legal  ?    The  79th  sec- 

« 

(a)  5  B.  &  Ad.  597.  (6)  5  B.  &  Ad.  667. 


MICHAELMAS  TERM,   4    VICT.  129 


tion  of  the  act  directs,  that  the  removing  parish  shall  give        1840. 
ootice  of  chargeabiUty,  accompanied  with  a  copy  or  coun 
tapart  of  the  order  of  removal     This  is  alL  and  I  do  no 


t  «'""-     The  Queen 
TbeJnttioMof 

regards       Suuex. 


proceedings  at  the  sessions,  or  gives  any  effect  to  the  orders 
of  removal,  or  a  copy  di&rent  fix)m  what  they  had  before 
the  statute  was  passed.  Under  these  circumstances,  I  do  not 
think  that  the  sessions  have  come  to  a  wrong  conclusion, 
and  am  of  opinion  that  I  cannot  interfere  with  it,  and  that 
this  rule  must  be  discharged. 

Rule  dischai?;eA 


RfiGDIA  V.  GrBQORIT. 

JBUlLLER  moved  for  a  certiorari,  and  for  a  rule  to  shew  The  Court  will 
cause,  why  the  defendant,  who  was  committed  on  a  charge  S^fi,* ^ung 
of  felony,  should  not  be  bailed  by  the  maeistrates  in  the  *"  *«  cwintry. 

•^  ...  a  party  charged 

country.     In  support  of  the  application  no  affidavit  of  the  with  a  felony 
defendant's  poverty  was  produced.     The  usual  practice  was  production  of 
f(»merly  to  produce  such  an  affidavit,  where  a  party  was  so  ^^J^*  ^ 
poor  as  to  be  unable  to  bear  the  expense  of  being  -brought 
by  habeas  corpus  before  the  Court     In  several  instances 
latterly  the  Court  had  dispensed  with  the  production  of 
sach  an  affidavit.    I^   on   consideration  of  the  affidavits 
abeady  jnroduced,  the  Court  should  be  of  opinion  that  the 
rule  ought  to  be  granted  in  other  respects,  the  absence  of 
the  affidavit  in  question  would  form  no  ground  of  objec- 
tion. 

Patteson,  J.  (having  consulted  with  the  officers  of  the 
Crown  Office.) — I  think  that  the  rule  may  be  granted  with- 
out the  production  of  such  an  affidavit. 

Rule  granted  (a). 

(a)  See  Rex  v.  Booker,  ante,  vol.  2,  p.  446. 
TOL.  DL  K  D.   p.   C. 
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1840. 


Morris  r.  Bedw;Ard. 
An  affidavit  of   JBeRE  moved  to  make  a  judge's  order  a  rule  of  Court, 

service,  pur-  **    ^ 

auant  to  Reg.  and,  pursuant  to  Reff.  Gen.,  T.  T.,  3  Vict,  to  make  the 
3Vict.,isaaffi.  ^o^ts  of  the  rule  of  making  the  order  a  rule  of  Court 
!!!^?jj^  ****       a  part  of  the  rule  of  Court  for  so  making  it     The  words 

service  is  sworn        *^  ^ 

to  have  been      of  the  rule  were, — **  It  is  ordered  by  the  judiies,  that 

eflected"on  J  J   ^^     » 

the  attorney  or  when  a  judge's  ofder  is  made  a  rule  of  Court,  it  shall  be  a 

pfdntiff'ia  this  P^^  ^^  ^^  ^^  ^^  Court  that  the  costs  of  making  the 
^^^*"  order  a  rule  of  Court  shaU  be  paid  by  the  party  against 

whom  the  order  is  made,  provided  an  affidavit  be  made  and 
filed,  that  the  order  has  been  served  on  the  party,  or  his 
attorney,  and  disobeyed"  (a).  The  affidavit  on  which  the 
application  was  made,  stated  the  service  of  the  order  to  have 
been  **  on  Mr.  Deane,  the  attorney  or  agent  for  the  plain- 
tiff in  this  cause."  The  judge's  order  was  in  the  usual 
form,  **  on  hearii^  the  attorneys  or  agents."  The  question 
was,  whether  the  service  so  disclosed  by  the  affidavit  was 
sufficient? 

Patteson,  J. — I  understand  the  point  has  been  before 
the  officers  of  the  other  Courts,  and  they  think  that  the 
service  ought  to  be  on  the  attorney,  and  not  on  the  agent 
I  do  not  see  why  that  should  be  necessary.  I  will,  however, 
consider  the  point 

Cur.  adv.  vulL 

Patteson,  J.-^I  have  considered  the  point,  and  I  think 
the  affidavit  of  service  is  sufficient 

Rule  accordingly. 

(a)  There  is  a  similar  rule  in      Exchequer.      See  The  CJiieeii  y. 
the  Court  of  Common  Pleas  and      GfotMon,  ante,  vol.  S,  p.  795. 
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Doe  dem.  Newman  v.  Roe. 

JUALL  moved  for  judgment  against  the  casual  ejector.  A  dedantioo 

The  peculiarity  in  the  case  was,  that  the  declaration  was  ^w  entitled 

entitled  of  Trinity  Term,  4th  Vict,  and  there  was  no  date  ^  J  ^^j^^ 

to  the  notice  at  the  foot  of  the  declaration.     He  cited  term  not  having 

arrived,  and  no 

Doe  d.  Crooks  ▼.  Roe  (a).     There,  the  declaration  in  eject-  date  being 
ment  was  entitled  of  Trinity  Term,  Ist  Vict,  and  that  term  ^^^^ 
had  not  arrived,  and  the  Court  granted  a  rule  for  judgment  ^^^^^^^^' 
against  the  casual  ejector,  the  notice  at  the  foot  of  the  de-  Court  refiued 
claration  being  correct     So  in  the  present  case.  Trinity  for  judgment 
Term.  4th  Vict  had  not  arrived.  S'^^or. 

PATTBBQif,  J. — ^I  think  that  is  not  enough.  The  present 
case  is  distinguishable  from  the  one  cited,  for  there,  the  notice 
at  the  fix>t  of  the  declaration  was  sufficient  to  inform  the 
tenant  when  he  was  to  appear. 

Rule  refused 

(a)  Ante,  voL  6,  p.  184. 


Waucbh  v.  Lumb. 

Addison  shewed  cause  against  a  rule  nisi,  obtained  by  where  a  de. 
Hogginsj  to  set  aude  the  order  made  in  this  case  by  Mr.  f^^^^  ^^^ 
Justice  ErtUney  for  arresting  the  defendant    A  preliminary  rested  by  a 
objection  might  be  taken,  that  the  rule  was  moved  for  too  pursuant  to  i* 
late.    The  arrest  took  place  on  the  2  Ist  of  October,  and  the  ^0,1!^  ^ks 
time  for  puttimr  in  bail  expired  on  the  29th.     The  defend-  *5?  o^**^  ^^ 

*  ^  *         .  ^  discharge  pur- 

int,  therefore,  should  have  applied  to  a  judge  at  Chambers,  suant  to  section 
m  order  to  obtain  the  relief  to  which  he  claimed  to  be  enti-  g^ond  of  a 
tied  under  1  &  2  Vict  c  110,  s.  6.     In  the  case  of  Sugars  j^o^to'hU^ 

arrest,  he  is  not 
bound  to  apply  before  the  expiration  of  the  time  for  puttinff  in  bail. 
It  seems,  that  if  the  defendant  gives  a  satisiactoij  explanation  of  the  facts  which  have  led  to  his 
rest,  the  plaintUf  ought,  in  answer  to  his  application  for  dischaige,  to  disprove  that  explanation. 

K   2 
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T.  Coucanen  (a),  the  Court  intimated  that  such  an  applica- 
tion as  the  present  ought  to  be  made  within  the  time  for 
putting  in  baiL  There,  the  application  was  to  set  aside  the 
bail-bond,  on  the  ground  of  an  irregularity  in  the  copy  of 
the  capias  served.  The  application  in  the  present  case, 
however,  was  not  made  until  the  2nd  of  November. 

Patteson,  J. — I  think  there  might  be  a  distinction  in 
this  case,  and  one  where  the  application  is  made  on  the 
ground  of  irregularity.  This  application  is  made  <hi  the 
merits.     I  think  the  application  is  not  too  late. 

Addison  then  proceeded  to  the  fiu^ts  of  the  case.  The 
order  for  the  arrest  was  obtained  from  Mr.  Justice  Erskine, 
on  the  affidavit  of  the  plaintiff,  who  swore  to  the  debt,  and 
of  a  person  named  James  Gawk  Roger,  who  stated  that  the 
defendant  was  about  to  leave  the  kingdom.  The  ground  of 
making  this  statement  by  Grawk  Roger  was,  that  the  de- 
fendant had  informed  the  deponent  that  he  was  about  to 
leave  the  kingdom  as  soon  as  he  could  turn  his  machinery 
into  money.  It  was  sworn  also,  that  the  defendant's  ma- 
chinery had  been  subsequently  sold  by  auction.  In  sup- 
port of  the  rule,  it  was  denied  by  the  defendant  that  he 
had  made  the  statement  as  to  his  intention  to  abscond,  to 
the  witness  Gawk  Roger.  That  being  merely  oath  against 
oath,  was  no  ground  for  discharging  the  defendant,  as  there 
could  be  no  ground  for  believing  him  rather  than  the 
witness.  Then  he  swore  that  he  had  no  intention  to  leave 
the  country.  If  that  was  held  sufiBcient,  such  an  affidavit 
could  always  be  made,  and  thus  render  nugatory  the  power 
contained  in  the  statute.  If  he  had  sworn  that  he  did  not 
owe  the  debt,  that  would  not  be  sufficient  If  not,  how 
could  a  contradiction  by  the  defendant,  as  to  his  intention 
to  leave  the  country  ?  The  plaintiff's  witness,  of  course, 
did  not  again  state  what  the  defendant  had  said  to  him,  as 

(a)  5  M.  &  W.  30. 
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that  was  merely  a  reiteration  of  an  affidavit  alreacly  on  the 
files  of  the  Court  It  was  then  sworn  by  the  defendant, 
that  although  he  had  sold  his  machinery,  he  had  applied 
the  proceeds  to  the  payment  of  his  creditors.  This  state- 
ment, however,  did  not  at  all  contradict  what  had  been 
sworn  on  the  part  of  the  plaintiff.  No  necessity,  therefore, 
existed  for  the  plaintiff  making  any  answer  to  that  state- 
ment 

Pattbsok,  J. — With  respect  to  the  time  within  which 
audi  an  application  as  the  present  should  be  made,  it  is  ob- 
served by  Mr.  Lush,  in  his  Practice,  page  606,  that  '^  when 
the  complaint  is  founded  on  an  irregularity,  the  application 
must,  as  before,  be  made  within  the  time  allowed  for  putting 
in  bail,  and  before  any  firesh  step  with  r^;ard  to  these  pro- 
ceedings has  been  taken.  But  where  it  is  founded  on  a 
material  defect  in,  or,  as  it  would  seem,  on  the  falsity  of  the 
affidavit,  the  defendant  may,  perhaps,  apply  at  any  time 
while  the  suit  is  pending."  He  cites  for  this  latter  proposi- 
tion Newton  v.  Harland,  3  Jurist,  679.  I  think  that  is  a 
sound  distinction,  and,  therefore,  the  present  application  is 
not  too  late. 

Hoggins,  in  support  of  the  rule,  contended,  that  the  ex- 
planation cm  the  part  of  the  defendant  of  the  steps  taken  by 
him  as  to  his  machinery,  being  unanswered  by  the  plaintiff, 
it  stood  entirely  unimpeached.  Being  so,  a  sufficient 
ground  was  furnished  for  discharging  the  defendant  out  of 
custody.  The  plaintiff  was  bound  to  answer  the  statement 
made  by  the  defendant,  if  it  was  in  his  power.  An  opinion 
to  that  effect  was  expressed  by  Mr.  Justice  Coleridge,  in 
the  case  of  Harvey  v.  OMeara  (<z).  There,  his  Lordship 
said,  that  the  plaintiff  ^^  has  had  the  opportunity  of  examin- 
ing into  the  truth  of  these  statements  of  the  defendant,  and 
has  not  been  able  to  contradict  them,  nor  does  he  swear  to 

(a)  AsU^  vol.  7,  p.  725. 
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1840.        any  preparations  which  are  now  making  on  behalf  of  the 
Walker      defendant  for  leaving  the  country."   In  the  present  case,  an 
^-  opportunity  had  been  afforded  to  the  plaintiff  to  inquire 

into  the  facts  stated  in  the  defendant's  affidavit,  and  no 
contradiction  had  been  given  to  it  If  such  statements  as 
those,  on  the  authority  of  which  the  order  for  the  defend- 
ant's arrest  was  made,  were  to  be  considered  sufficient, 
nothing  would  be  easier  than  for  any  person  to  swear  to 
such  expressions  as  those  imputed  to  the  defendant,  and  he 
might  at  once  be  made  a  bankrupt,  because  he  coidd  not 
get  out  of  custody  during  a  period  of  twenty-one  days. 
Under  these  circumstances,  it  was  contended,  that  the  pre- 
sent rule  ought  to  be  made  absolute. 

Patteson,  J. — The  order  for  the  capias  in  this  case  was 
originally  made  on  the  ground  of  an  assertion  attributed  to 
the  defendant  by  a  witness  on  behalf  of  the  plaintiff.  Now, 
language  is  so  uncertain,  that  it  may  be  twisted  in  any  way. 
It  appears,  that  there  has  been  a  sale  of  the  defendant's 
goods ;  but  the  plaintiff,  instead  of  bringing  the  &ct  of  the 
sale  before  the  Court,  produces  an  affidavit,  by  which  it  is 
sworn,  that  the  statement  in  question  was  made  by  the  de- 
fendant I  am  far  from  saying  that  the  defendant  should 
be  capable  of  discharging  himseli^  by  merely  swearing  that 
he  has  no  intention  to  go  abroad.  I  do  not  mean  to  say 
that  that  is  sufficient,  as,  if  it  was,  it  would  frustrate  the 
object  of  the  act  of  Parliament  But  when  the  defendant 
says  that  he  has  sold  his  goods,  and  applied  the  proceeds 
in  paying  his  creditors,  and  the  plaintiff  does  not  answer 
that  affidavit,  I  think  there  is  enough  shewn  to  authorise 
me  in  making  this  rule  absolute.  The  present  rule  will, 
therefore,  be  absolute,  with  costs. 

Rule  absolute,  with  costa 
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ReGINA  V*  BUTCH£& 

i^LARKSON  applied  for  a  writ  of  certi(Nrari,  to  remove  an  Jhe  <»rtiorari 
iDdictinent  finom  the  Central  Criminal  Court,  for  obtaining  meats  for  ob- 
money  under  fabe  pretences.    The  indictment  was  founded  ^y  ^  aue^^ 
on  7  &  8  Geo.  4,  c.  29,  s.  53.     The  words  of  that  section  ^S^^^^ 
weie, — **  And  whereas  a  fiiiluxe  of  justice  frequently  arises  7  &  8  Geo.  4, 
from  the  sabtle  distinction  between  larceny  and  fraud ;  for 
remedy  thereof  be  it  enacted,  that  if  any  person  shall  by 
any  fiJse  pretence  obtain  from  any  other  person  any  chatteL 
mcmey,  or  valuable  security,  with  intent  to  cheat  or  defraud 
any  perron  of  the  same,  every  such  offender  shall  be  guilty 
of  a  misdemeanor,  and  being  convicted  thereof  shall  be 
liable,  at  the  discretion  of  the  Court,  to  be  transported 
beycmd  the  seas  for  the  term  of  seven  years ;  or'to  suffer 
sodi  other  punishment,  by  fine  or  imprisonment,  or  by  both, 
as  the  Court  shall  award:  Provided  always,  that  if  upon 
the  trial  of  any  person  indicted  for  such  misdemeanor,  it 
shall  be  proved  that  he  obtained  the  property  in  question 
m  any  such  manner  as  to  amount  in  law  to  larceny,  he 
shall  not  by  reason  thereof  be  entitled  to  be  acquitted  of 
soch  misdemeanor;  and  no  such  indictment  shall  be  re- 
moveable  by  certiorari ;  and  no  person  tried  for  such  mis- 
demeanor shall  be  liable  to  be  afterwards  prosecuted  for 
larceny  upon  the  same  Acts."    It  seemed  very  doubtfrd 
whether,  after  this  provision,  the  Court  had  power  to  remove 
an  indictment  from  the  Central  Criminal  Court  by  cer- 
ticHrari.     The  question,  in  &ct,  was,  whether  the  words 
which  took  away  the  certiorari  were  to  be  confined  in  their 
meaning  to  cases  where  the  fiu^ts  in  evidence  amounted  to 
larceny,  or  extended  to  all  indictments  for  obtaining  monf  y 
under  false  pretences  ? 

Patteson,  J. — ^I  do  not  see  how  to  get  out  of  the  words 
of  the  act     They  mu^t  mean  such  an  indictment  as  has 
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1840.       just  been  described^  which  is  an  indictment  for  a  misdemea- 

Reoina      ^^^''    ^^^  whole  section  must  be  taken  to  apply  generally 

9.  to  indictments  for  misdemeanor,  in  obtaining  money  by 

any  &iae  pretence.    I  cannot,  thereforei  grant  the  rule  for 

a  certiorari. 

Rule  refused. 


Beard  v.  M'Cartht. 

Where  a  de-  ^  OHNSON  shewed  cause  against  a  rule  nisi,  obtained  by 
in  execution  Heatofiy  for  making  a  judge's  order  a  rule  of  Court  It 
^to  r^^e^  appeared,  from  the  affidavits,  that  this  action  had  been 
in  an  action,     commenced  by  a  writ  of  summons ;  and,  on  the  sround  of 

he  If  entitled      .  ,     .  ,  .  ,  ., 

to  recover  in-  iiTcgulanty,  the  Service  of  the  writ  had  been  set  aside  by  a 
coitein  tSit  judge's  order,  with  costs.  They  were  taxed  at  the  sum  of 
h2?c  "t^^n  ^^  ^*-  ^  ^^^  service  of  the  writ  was  eflected,  and  the 
Mtoffontaxa-  plaintiff  having  continued  the  cause  down  to  the  time  of 
signing  judgment,  a  taxation  of  the  costs  in  the  cause  took 
place.  The  defendant  attended  the  taxation,  but  did  not 
require  the  interlocutory  costs,  already  the  subject  of  a 
judge's  order,  to  be  set  off  against  the  plaintiff's  costs  in 
the  cause,  and  they  were  accordingly  not  set  off.  The 
plaintiff  afterwards  signed  judgment,  issued  a  capias  ad 
satisfaciendum,  and  took  the  defendant  in  execution.  The 
present  application  was  now  made  for  the  purpose  of  ob- 
taining the  costs  due  to  the  defendant  under  the  judge's 
order.  Johnson  now  contended,  that  as  the  defendant  might, 
under  1  Reg^  Gen.,  H.  T.,  2  Wm.  4,  s.  93  (a),  have  set  off 
the  iriterlocutory  costs  directed  to  be  paid  by  the  judge's 
order,  he  was  bound  to  do  so.  If  the  plaintiff  did  not  allow 
them  on  taxation  to  be  set  off,  an  application  might  have 
been  made  to  review  the  taxation.  The  present  application, 
therefore,  was  misconceived,  as,  if  the  defendant  had  any 

(a)  AtUe,  vol.  1,  p.  196. 
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remedy^  it  was  by  moving  to  set  aside  the  taxation.  Per-  1840. 
Iiape  it  would  be  contended,  on  the  other  side,  that  the  de-  ^beaId 
fendant,  having  been  taken   in  execution,  the  plaintiff's  »- 

daim  was  satisfied,  and,  therefore,  the  defendant  was  en«> 
tided  to  obtain  his  interlocutory  costs.  The  plaintiff  had 
DO  objection  that  the  defendant  should  be  discharged,  if  he 
would  pay  the  amount  of  the  damages  and  costs  in  the 
action,  diminished  by  the  sum  directed  to  be  paid  by  the 
judge's  order. 

Heaton,  in  support  of  the  rule,  contended,  that  the  pro- 
Tisions  of  1  Reg.  Gen.,  H.  T.,  2  W.  4,  s.  93,  with  respect 
to  interiocutory  costs,  were  not  compulsory,  but  merely  left 
it  to  the  discretion  of  the  defendant  whether  he  would  set 
off  the  costs  or  not  Not  being  compulsory,  and  the  de- 
fendant not  having  set  off  his  costs,  and  the  plaintiff  having, 
by  taking  the  body  of  the  defendant  in  execution,  satisfied 
the  judgment,  the  defendant's  claim  still  remained  in  force. 
He  wa^  consequently,  entitled  to  have  the  present  rule  made 
absolute,  in  order  to  obtain  the  costs  pursuant  to  a  judge's 
order. 

LrrTLEDALB,  J. — The  plaintiff's  damages  and  costs  in 
the  action  have  been  satisfied  by  taking  the  body  of  the  de- 
fendant in  execution.  The  defendant,  therefore,  is  entitled 
to  have  fi^m  the  plaintiff  the  costs  owing  to  him  under  the 
judge's  order. 

Cur.  adv.  vulU 

LrrTLfiDALE,  J. — This  was  an  application,  in  which  a 
question  arose  as  to  setting  off  interlocutory  costs.  In  the 
course  of  the  cause,  certain  interlocutory  costs  were  ordered 
to  be  paid  by  the  plaintiff  to  the  defendant.  Subsequently, 
the  plaintiff  proceeded  to  judgment,  and  took  the  defendant 
in  execution.  The  latter  now  applies  to  the  Court  for  the 
purpose  of  obtaining  payment  of  these  interlocutory  costs. 
It  appears,  that  the  plaintiff  is  willing  to  set  off  these  costs. 


r. 
M*Carthy. 
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1840.  and  he  contends,  that  as  there  will  be  no  prejudice  to  the  at- 
^"■^^^^^[^  tomey's  lien,  he  is  at  liberty  to  do  so.  To  this  the  defendant 
objects,  as  he  is  not  bound  to  set  off  those  costs,  on  the  same 
principle,  that  in  the  ordinary  case  of  an  action,  a  defend- 
ant is  not  bound  to  set  off  a  debt  due  fix>m  the  plaintiff 
The  defendant  also  contends,  that  by  taking  him  in  execu- 
tion, the  debt  and  costs,  for  which  judgment  was  signed,  are 
as  fiilly  satisfied  as  if  there  had  been  actual  payment  of  them 
to  the  plaintiff.  It  seems  to  me,  that  taking  the  defendant 
in  execution,  is  the  same  as  if  the  defendant  had  paid  the 
debt  and  costs ;  and^  consequently,  that  the  defendant  is  not 
bound  to  allow  his  costs  to  be  set  off  against  the  debt  and 
costs  recovered  by  the  judgment  I  think  the  present  rule 
must,  therefore,  be  made  absolute. 

Rule  absolute. 


Faulkner  and  Another  v.  Haslar. 

Service  on  one  JO  LAIR  moved  to  discharge  a  defendant  out  of  custody, 

tifis,  who  pursuant  to  48  6.  3,  c.  123,  he  having  remained  in  prison 

aoceptonl^  during  twelve  successive  calendar  months,  for  a  debt  not 

half  of  both,  is  exceediuff  20i     The  affidavit  of  service,  on  which  the  ap- 

Bufficient  to  .       .      °  ^ 

entiUe  a  de-      plication  was  founded,  stated  the  service  of  the  notice  to 

diMharge,        ^^^  heen  effected  on  one  of  the  two  plaindfb,  who  stated 

3,°^"i23.^^'  that  he  would  accept  the  service  on  behalf  of  both,  and  that 

the  other  need  not  be  served.     This,  it  was  submitted, 

amounted  to  a  sufficient  service  to  entitle  the  defendant  to 

his  discharge. 

Pattbson,  J. — I  think  that  is  sufficient 

Rule  granted  (a),  . 

(a)  See  Doe  d.  Smith  y,  Paylon,  ante,  vol.  7,  p.  671. 
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1840. 

Waits  v.  Cook. 

WoLL ASTON  applied,  on  behalf  of  the  plaintiff,  for  A  dierir.  re- 

leave  to  enter  an  appearance  for  the  defendant,  pursuant  to  inrentus,  and 

2  Wm.  4,  c.  39,  s.  3.    A  writ  of  summons  had  been  issued  \  ^^  ^^^ 

against  the  defendant,  and  he  not  appearing,  a  writ  of  dis-  ^^7*" ?|^ 

txiDgas  was  sued  out  and  lodged  with  the  sheriff.     To  this  in  affidant 

writ,  the  sheriff  returned  non  est  inventus  and  nulla  bona,  dnoed  by^e 

.The  instructicms,  on  which  this  application  was  founded,  ^^^^jJaT'' 

set  forth  the  sheriff's  return,  but  did  not  contain  any  aflB-  effects  had  been 

made  to  eze- 

davit  from  the  sheriff's  officer,  stating  the  efforts  which  had  cute  the  writ 
been  made  to  execute  the  proces& 

Pattbson,  J, — ^That  is  not  sufficient.  Very  early  after 
the  passing  of  that  statute,  the  Courts  determined  that  they 
would  not  allow  an  appearance  to  be  entered  merely  on 
production  of  the  sheriff's  return.  There  must  be  an  affi- 
davit of  the  sheriff's  officer,  to  shew  what  attempts  have 
been  made  to  execute  the  writ. 

Rule  refused  (a). 

(a)  Sec  Daniels  v.  VarUy,  ante,  vol.  3,  p.  26 ;  I  Chit.  Arch.  Prac. 
p.  131,  7th  Ed. 


QUILTRBS  V.  NeELY. 

%nLTHERTON  shewed  cause  against  a  rule  nisi,  obtained  Where  a  copy 

by  Jamesy  for  setting  aside  a  writ  of  distringas.     It  had  Sbe^^^"* 

been  executed  on  the  28th  of  Auirust,  and  the  present  rule  "^^^^  **  ^ 

^  was  omitted, 

was  obtained  on  the  10th  of  November.     The  objection  was  senred  on 

was,  that  in  the  teste  of  the  copy  served,  the  date  was  August,  it  was 

omitted.     This  objection  only  amounted  to  an  irregularity,  \^^^!^, 

and,  therefore,  after  such  a  lapse  of  time  between  the  service  vantage  of  the 

J  xi_  !•       •  1        1   /.      1  1  omisiion  on 

and  the  application,  the  defendant  must  be  considered  as  the  loth  of 

November. 
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1840.       too  late  in  applying.     In  Wright  v.  Warren  {a)y  itwasheld, 
QuiLTERs      ^^^  ^^  ^  defendant  seeks  to  set  aside  the  service  of  a  writ  of 
V.  distringas,   on  the  ground  of  defective  indorsements  and 

variance  from  the  summons,  his  application  is  too  late  after 
a  lapse  of  eighteen  days.  Here  the  lapse  of  time  was  much 
greater  than  eighteen  days,  and^  therefore,  the  defendant  was 
completely  out  of  time. 

JameSi  in  support  of  the  rule,  contended,  that  the  case 
cited  on  the  other  side  was  not  an  authority  against  the  ap- 
plication. There,  the  objection  was  merely  to  the  want  of 
indorsements  on  the  writ.  The  omission  of  them  could 
only  constitute  an  irregularity,  because  the  writ  of  distringas 
was  complete  without  the  indorsements.  The  omission  of 
the  teste,  however,  rendered  the  writ  a  nuUity.  Previous 
to  the  Statute  of  Frauds  (29  Car.  2,  c  3,  s.  16),  goods  were 
bound  from  the  date  of  the  teste  of  the  writ  (6);  and  in 
extents  m  chie^  which  were  at  the  suit  of  the  Crown,  they 
took  place  inter  se,  according  to  their  teste  (c).  The  pro- 
visions of  2  Wm.  4,  c.  39,  s.  3,  clearly  rendered  the  teste 
essential  to  the  writ  The  words  of  the  section  as  to  the 
teste  were, — "  And  every  such  writ  shall  be  made  return- 
able on  some  day  in  term,  not  being  less  than  fifteen  days 
after  the  teste  thereof^  and  shall  bear  teste  on  the  day  of 
the  issuing  thereof,  whether  in  term  or  vacation."  If  the 
date  of  the  teste  was  not  stated  in  the  writ,  there  was  no 
means  of  calculating  whether  the  fifteen  days  had  elapsed 
between  the  teste  and  the  return  day.  It  would  be  quite 
possible,  if  the  plaintifi^  was  allowed  to  omit  the  date  in  the 
teste,  to  make  it  returnable  the  day  after  it  was  issued, 
instead  of  waiting  the  fifteen  days  provided  by  the  statute, 
llie  provisions  of  the  section  might,  therefore,  be  com- 
pletely set  at  defiance.  Without  the  date  stated  in  the 
teste,  therefore,  the  distringas  could  be  considered  as  no 
writ     If  the  date  could  be  left  out,  the  name  of  the  Chief 

(a)  Ante,  vol.  2,  p.  724.  1  Salk.  320. 

(6)  SmaUcomb  v.  Buckingham,  (c)  2  Tidd.  Prac«  1059,  Ed.  9. 
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Justice  might  be  left  out  If  that  coold  be  omitted,  it  was 
difficult  to  say  what  might  not  be  omitted.  No  case  had 
decided  that  the  date  of  the  teste  could  be  omitted^  or  that 
its  omiflsion  might  be  treated  as  an  irr^ularity.  Not  being 
an  iiregnlarity,  it  rendered  the  distringas  in  question  a  nul- 
Hty ;  being  a  nullity,  it  could  not  be  waived  by  mere  delay 
in  applying  to  set  it  aside. 


Pattbson,  J. — If  it  had  appeared  that  the  defect  existed 
in  the  writ  itself,  I  should  have  said  that  it  was  no  writ  at 
all.  But  this  is  a  mere  defective  copy  which  has  been 
served,  and,  therefore,  only  constituting  an  irregularity. 
The  lapse  of  time,  therefore,  between  the-  28th  of  August, 
the  date  of  the  service,  and  the  10th  of  November,  the  date 
of  obtaining  the  rule  nisi  in  this  case,  it  appears  to  me  has 
waived  the  objection.  The  rule  was  moved  with  costs,  and 
therefore  most  be  discharged  with  costs. 

Rule  discharged,  with  costs  (a). 


(a)  See  10  Reg.  Gcd.,  M.  T.,  3 
Wm.  4»  tmU^  vol.  \,  p.  473,  by 
vhicb  it  is  ordered,  ''That  if  the 
plaintiff,  or  bis  attorney,  shall 
omit  to  insert  in,  or  indorse  on, 
any  writ  or  copy  thereof,  any  of 
the  matters  required  by  the  said 
act  to  be  by  him  inserted  therein. 


or  indorsed  thereon,  such  writ  or 
copy  thereof,  shaU  not,  on  that 
account,  be  held  void,  but  may 
be  set  aside  as  irregular,  upon 
application  to  be  made  to  the 
Coort,  out  of  which  the  same 
shall  issue,  or  to  any  judge." 


Fellinqham  v.  Spabbow. 

JJ.  EATON  shewed  cause  against  a  rule 'nisi,  obtained  by  where  a  wit- 
Thomasy  for  setting  aside  the  verdict  found  for  the  plaintiff  "^^"  *^ 
in  this  case,  before  the  sheriff  of  Middlesex,  and  entering  a  after  he  has 
nonsuit,  or  for  a  new  trial.     The  ground  of  the  application  by  the  party 
was,  that  an  objection  to  the  competency  of  a  material  wit-  j^  diaxwcred,* 

from  private 
iniinrmatioii,  that  the  witness  is  incompetent,  from  interest,  and  the  party,  for  whom  he  appears, 
rs-ctlls  him  merely  to  inquire  as  to  tbe  eiistence  of  his  interest,  the  objection  to  the  incompe* 
tencjr  will  not  be  allowed  to  prevail. 
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1840.        ness  had  not  been  allowed     The  facts  of  the  case  were 

j^^[|J]^|J~[^    these.     It  was  an  action  for  an  attorney's  bill,  and  one  wit- 

V-  ness  was  jcalled  in  support  of  the  plaintiff's  case.   He  was  ex- 

Sparrow. 

amined  in  chief,  cross-^xaminedi  re-examined,  and  dismissed. 
The  defendant's  counsel  ascertained,  by  private  information, 
that  the  witness  was  incompetent,  on  the  ground  of  interest. 
It  was  then  suggested,  that  the  evidence  of  the  witness 
ought  to  be  struck  out  of  the  sheriff's  notes.  The  plaintiff's 
counsel  objected  to  this,  but  recalled  the  witness  to  ascertain 
the  &ct,  whether  he  was  interested  or  not  The  under- 
sheriff  refused  to  strike  out  the  evidence,  and  the  plaintiff 
obtidned  a  verdict  Heaton  contended,  that  the  objection 
was  taken  too  late,  as  the  witness  had  been  finally  dismissed 
by  both  counsel  With  respect  to  the  &ct  of  the  witness 
being  recalled,  as  that  was  merely  for  the  purpose  of  in- 
quiring as  to  the  objection  with  respect  to  the  competency 
of  the  witness,  it  did  not  authorize  the  defendant  to  support 
the  objection.  He  cited  Beeching  and  others  v.  Gawer  (a), 
in  which  it  was  held,  that  where  a  witness,  after  his  examina- 
tion, has  been  dismissed  firom  the  box,  his  competency  is 
not  to  be  questioned. 

Thomas,  in  support  of  the  rule,  submitted,  that  as  the 
witness  was  recalled  by  the  plaintiff,  although  for  the  pur- 
pose of  inquiring  into  the  competency  of  the  witness,  he 
must  be  considered  as  having  been  recalled  for  the  general 
purposes  of  the  cause ;  and,  therefore,  the  objection  to  the 
competency  having  been  taken  before  the  examination  was 
ended,  it  must  be  considered  as  having  been  taken  in  due 
time.  The  evidence  of  the  witness,  therefore,  ought  to  have 
been  struck  out  of  the  under-sheriff's  note.  If  it  had  been, 
then,  as  no  other  witness  was  called  to  support  the  plaintiff's 
case,  he  ought  to  be  nonsuited. 

Patteson,  J. — If  the  plaintiff  recalled  the  witness  for  the 

(a)  Holt's  N.  P.  314. 
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general  purposes  of  the  cause,  independent  of  this  objection,        1840. 
then  there  can  be  no  doubt  that  it  was  taken  in  time.     I   fbllingham 
?rill,  however,  consider  the  matter.  «    ^' 

SPAEliOW. 

Cur.  adv.  vuU. 

Pattebon,  J.-^I  am  quite  clear  that  the  objection  in  this 
case  was  taken  too  bite,  and  that  the  sheriff  ought  not  to 
hare  nonsuited  the  plaintiff.  Calling  the  witness  back 
afterwards  did  not  cure  the  fault  of  the  party  in  not  taking 
the  objection  in  time.  It  is  the  duty  of  a  party  making  an 
obgection  to  the  competency  of  a  witness,  if  he  knows  of  the 
objection,  to  take  it  before  the  witness  is  examined  in  chief; 
but  if  he  does  not  know  it  then,  he  must  take  it  the  moment 
it  appears.  If  it  is  not  taken,  and  the  witness  is  sufiered  to 
leave  the  box,  the  objection  cannot  be  taken  afterwards. 
The  present  rule  must,  therefore,  be  discharged. 

Rule  dischaiged. 


Jokes  v.  Lswts. 
Chilton  and  F.   WUUams  shewed  cause  against  a  ^ereapUm- 

Jr      '  tiff  in  an  action 

rule  niai^  obtained  by  Nichol,  for  the  purpose  of  setting  agalut  an  at. 

•  J  ..      !•••  a1_  j^»j»a^        toni©y.  for  ne- 

ande  a  wnt  of  mquiry,  on  the  ground  of  misdirection  giigence  in  the 
by  the  ander-aheriff.     It  was  an  action  against  the  de*  J^^^ew 
fendant,  who  was  an  attorney,  for  his  negligence  in  not  that  he  was 

,  .  "forced  to  pay*' 

nppemng  to  defend  three  actions  brot^t  against  the  now  certain  rams  in 

i*.>i«..  /•i»i.  j*^  J  •     ^   cottseonenoe  of 

piainti^  m  consequence  of  which  a  verdict  passed  against  ^^  defendant's 
the  plaintiff,  and  he  was  taken  in  execution.     The  de-  negligence,  he 

«  '  can  only  re- 

claiatioii  contained  three  counts,  all  in  the  same  form,  only  cover  the  a- 
adqpted  to  each  particular  action  in  which  the  allied  paid  ir^  him,  au 
negligence  took  place.    The  material  allegations,  so  &r  as  biil^to^a*^' 

greater 
amount  on  the  part  of  the  ])Uintiff  has  been  incurred,  in  consequence  of  the  alleged  negligence. 


n 


144  CASES  ON   POINTS  OF   PRACTICE,  Q.  B. 

1840.        the  present  application  was  concerned,  were  as  follows: 

JoN£8        **  ^^  ^®  ®*^^  ^'  ^'*  ^^^  recovered  a  verdict  in  the  said 
«.  action  against  the  now  plaintiff,  for  a  large  sum,  to  wit, 

JuSWIB* 

6L  lOjr. ;  and  the  now  plaintiff  was  afterwards,  to  wit,  on, 
&,Cy  forced  to  pay  the  same,  and  a  large  sum,  to  wit,  23iL 
19«.  6(2.  for  the  costs  of  the  said  J.  N.,  in  prosecuting  the 
said  action,  and  thereby  also  the  now  plaintiff  then  paid, 
and  became  subject  to  divers  costs  and  expenses,  to  wit, 
100/.,  in  attempting  to  defend  the  said  action  and  incidental 
thereto."  The  plaintiff,  at  the  trial,  proved  the  verdicts, 
and  the  amount  of  costs  taxed,  which  formed  a  total 
of  74/L  14«.  6d.  Proof  was  also  given  that  three  rules 
for  new  trials  had  been  obtained,  and  discharged  with 
costs.  The  plaintiff's  'costs  were  stated  to  amount  to 
soil,  but  no  evidence  was  given  of  the  amount  of  costs 
which  the  plaintiff  would  be  liable  to  pay  to  the  defendant, 
for  conducting  the  defences  in  the  original  actions.  It  was 
shevni  that  the  plaindfis  in  those  actions  had  issued  exe- 
cutions, under  which  the  sheriff  seized  all  the  goods  and 
chattels  belonging  to  the  now  plaintiff.  The  fruits  of  the 
levy  amounted  to  26/.,  and  that  was  all  the  now  plaintiff 
had  ever  paid.  In  summiog  up,  the  under-sheriff  directed 
the  jury,  that  the  material  question  for  them  to  consider, 
was,  the  now  plaintiff's  liability  to  pay  under  the  verdicts, 
recovered  against  him,  and  not  the  amount  which  he 
had  actually  paid;  and  that  they  were  at  liberty,  if  they 
chose,  to  find  a  verdict  in  &vour  of  the  plaintiff,  for  the 
fiiU  amount  of  the  verdicts  and  costs,  as  well  as  the  costs  of 
the  three  rules  which  had  been  obtained  and  discharged. 
The  jury,  after  some  consideration,  returned  a  verdict  in 
&vour  of  the  plaintiff,  for  80/L  The  present  rule  was  ob- 
tained, on  the  ground,  that  the  before  mentioned  direction 
of  the  underH9heriff  to  the  jury  was  wrong.  It  was  said, 
that  on  the  allegations  contained  in  this  declaration,  the 
jury  were  only  at  liberty  to  find  in  fiivour  of  the  plaintiff, 
for  the  amount  actually  proved  to  have  been  paid  by  the 
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plaiotiff.     It  was  to  be  observed,  that  at  the  execution  of       1840. 
the  writ  of  inquiiyy  no  such  objection  was  made  to  the        Jones 

mode  in  which  the  under-sheriff  had  left  the  case  to  the        ,  *'' 

Lewis. 

jury. 

R*  V.BiehaTds  objected  that  what  passed  at  the  execution 
of  the  writ  of  inquiry,  could  not  be  stated  to  the  Court 

CoLEBiDOEy  J. — This  is  like  a  new  trial,  and,  therefore, 
if  a  misdirection  by  the  sheriff  is  relied  on,  I  can  hear,  from 
the  counsel  in  the  cause,  the  statement  made  as  to  what 
{Ntted  at  the  trial 

ChiUon  and  V.  WiUiami.  No  such  objection  was  taken 
b^re  the  under-sheriff.  The  form  of  the  present  declaration 
was  quite  sufficient  to  support  the  verdict  found  by  the 
jury.  The  statements  of  the  different  sums  of  %L  lOjr., 
23iL  19<.  6d.,  and  lOOi,  were  not  special  damage  necessary 
to  be  proved  as  laid,  but  were  general  damage  resulting 
fiom  the  misconduct  of  the  defendant  A  general  state- 
ment of  damage  would  have  been  sufficient  to  support  the 
plaintiff's  right  of  action,  without  specifying  the  particulars, 
in  the  manner  herein  set  forth.  The  payment  of  the 
nuns  here  stated  was  the  necessary  consequence  of  the  de- 
fendant's negligence.  Being  such  necessary  consequence, 
the  jury  were  at  Uberty  to  give  a  verdict  f<»r  that  amount, 
without  their  being  stated  as  special  damage.  If  so,  stating 
them  as  special  damage  could  not  deprive  the  plaintiff  of 
his  rig^t  to  recover  them.  The  object  of  alleging  special 
damage  was,  that  when  a  party  claimed  it,  the  defendant 
mi^^t  not  be  taken  by  surprise.  But,  when  the  plaintiff 
relied  m^iely  on  the  ordinary  consequences  resulting  from 
the  injury  allied,  it  was  not  necessary  to  state  special 
damage.  This  principle  was  rec(^nized  in  the  case  of 
Ward  V.  Smith  (a).     That  was  an  action  for  a  breach  of  an 

(a)  11  Price,  19. 
vou  IX.  L  n.  P.  0. 
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agreement,  to  let  certain  premises ;  and  it  was  held,  that  in 
such  an  action,  the  plaintifiP  was  at  liberty  to  give  evidence 
of  particular  loss  sustained  by  breach  of  the  agreement ; 
although  he  had    stated   it  generally  in  his  declaration. 
Evidence  therefore,  of  loss  of  business,  by  plaintiflTs  wife,  in 
her  trade  of  milliner,  was  held  admissible  as  evidence  of  ge- 
neral damage,  although  no  special  damage,  on  that  ground, 
was  laid  in  the  declaration,  nor  any  customers'  names,  nor  any 
averment  of  her  business,  introduced.     Again,  in  the  case 
o{  Boorman  v.  Nashy{d)  where  a  person,  who  had  con- 
tracted for  a  certain  quantity  of  oil,  to  be  delivered  to  him 
at  a  future  day,  at  a  certain  price,  became  bankrupt  before 
that  day  arrived,  and  obtained  his  certificate,  the  Court 
held,  that  he  was  nevertheless  liable  to  an  action  for  no( 
accepting  and  paying  for  the  oil ;  and  the  proper  measure  of 
damages  was  the  difference  between  the  price  that  he  had 
contracted  to  pay  for  the  oil,  and  the  market  price,  at  the 
time  when  the  contract  was  broken.     There,  Lord  Ten- 
terden  said,  ^'  Although  it  is  not  specially  alleged  in  the 
declaration  that  the  goods  were  of  less  value  when  the 
contract  was  broken,  yet  as  the  damage  sustained  by  the  fidl 
of  the  market,  necessarily  resulted  from  the  defendant's 
breach  of  contract,  that  damage  may  be  recovered  under 
the  declaration  in  its  present  form."    That  case  was  pre- 
cisely in  point  In  this  case,  the  damages  were  the  necessary 
result  of  the  breach  of  contract.    It  might  be  said,  non 
constat,  that  there  was  a  judgment  in  this  case :  so,  non 
constat,  that  there  was  a  fiJl  in  the  market  price  in  that  case. 
In  Dixon  v.  Bell(b)  it  was  held,  that  in  an  action  for 
wounding  the  plaintifTs  son,  per  quod  servitium  amiait, 
the  plaintiff  is  entitled  to  recover  the  amount  of  the  suigeon's 
bill,  although  it  has  not  been  paid.     There,  Lord  Eilen" 
borough  said,  **  That  as  to  the  suigeon's  biU^  the  jury  were 
to  consider  the  amount  as  paid  by  the  plaintiff,  since  the 
suigeon  could  compel  the  payment  of  it  as  a  l^al  debt." 

(o)  9  B.  ft  C.  145.  {h)  1  SUrk.  387. 
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In  moviiig  for  the  rule,  the  case  of  Pritchet  ▼.   Boevey  (a)        1840. 
wMcited.     The  maiginal  note  of  thatcase,  was,  "A.  having    ^'"j^JJ^T^ 
been  legally  arrested  on  mesne  process,  applied  to  the  Court  v- 

to  be  diachaiged.  .  The  rule  was  referred  to  a  judge  at 
Chambera,  who  ordered  him  to  be  discharged,  and  would 
havegiTen  him  the  costs  of  the  rule  if  he  would  have  under- 
taken to  bring  no  action ;  but,  as  he  refused  to  give  such 
undertaking,  nothing  was  ordered  as  to  costs.  In  an  action 
of  trespass  and  filse  imprisonment  brought  by  A.  for  the 
anest ;  it  was  held,  firsts  that  he  was  entitled  to  recover 
those  costs  as  special  damage,  if  properly  laid  in  his  de- 
daration ;  and,  secondly,  that,  as  the  declaration  only 
alleged  that  he  had  been  forced  and  obliged  to  pay,  and 
had  paid  C,  he  could  not  recover  the  whole  of  the  bill  of 
costs  of  bis  attorney  which  he  had  not  paid,  though  he  was 
liable  to  pay  them,  but  that  he  might  recover  so  much  of 
die  biD  of  costs  as  consisted  of  money  actually  paid  by  the 
attorney,  as  that  might  be  conMdered  as  money  paid  by 
him  diroi^  his  agent**  That  case  was,  however,  dis- 
tingnishahle  from  the  present,  for,  in  an  action  for  fiJse 
imprisonment,  the  deprivation  of  the  defendant's  liberty 
the  gist  of  the  action,  therefore,  the  payment  of  costs 
not  the  necessary  consequence  of  that  deprivation  of 
Gber^.  Here,  however,  the  loss  of  these  costs  was  the  ne- 
ceasaiy  consequence  of  the  negligence  alleged  on  the  part  of 
the  defendant  It  was  on  that  principle,  that  Lord  EUenr 
horough  decided,  in  the  case  of  Dixon  v.  BeUy  already  cited. 
The  allegation  at  the  latter  part  of  the  declaration,  that  the 
plaintiff  then  paid  and  became  subject  to  divers  costs  and 
expenses,  was  quite  sufficient  to  admit  the  evidence  as  to 
die  plaintiff's  liability  to  pay  the  costs  of  moving  for  new 
trials,  in  consequence  of  the  defendant's  negligence.  The 
two  allegations  need  not  both  be  proved.  It  was  suffici^it 
if  the  plaintiff  gave  evidence  of  his  liability  to  pay,  although 

(a)  1  C.  &  M.  r75. 
L  2 
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1840.  he  did  not  actually  prove  payment.  For  this  purpose,  the 
word  "paid**  might  be  rejected.  On  these  grounds,  the 
present  rule  ought  to  be  discharged. 

C0LEBIDGE9  J. — I  think  that  the  plaintiff  was  bound  to 
prove,  under  this  declaration,  that  the  sums  in  question 
were  paid. 

R.  V.  Richards  and  iV»cAo/ supported  the  rule.  Whatever 
might  be  the  general  principle,  in  cases  of  this  description, 
the  decision  in  this  case  must  depend  upon  the  particular 
form  of  the  declaration.    If  the  damage  was  laid  in  one  way 
the  plaintiff  could  not  prove  it  in  another.  Although  it  might 
not  have  been  necessary  to  allege  the  damage  otherwise 
than  generally,  yet  as  it  had  been  alleged  specially,  in  a 
particular  manner,  it  was  necessary  that  the  plaintiff  should 
so  prove  it     The  plaintiff  here  alleged  the  actual  payment 
of  certain  sums  mentioned  in  the  declaration.     He  was, 
therefore,  bound  to  prove  the  payment,  and  evidence  of  a 
liability  to  pay  those  sums  would  not  sustain  the  averment. 
The  direction,  therefore,  of  the  undersheriff  was  wrong. 
The  case  of  Britchet  v.  Boevey,  already  cited,  was  pre- 
cisely in  point     There,  Mr.  Baron  Bayley  said,  *^  though 
upon  a  declaration  properly  framed,  the  plaintiff  would 
have  been  entitled  to  recover  these  costs,  yet  there  is  this 
objection  in  the  present  case:   this  declaration  does  not 
allege  that  the  plaintiff  became  liable  to  pay  these  costs,  but 
that  he  was  forced  to  pay  a  large  sum  of  money.     The 
evidence  is,  that  an  attorney  was  employed,  but  is  he  paid? 
No.     The  plaintiff,  then,  cannot  say  he  was  forced  to  pay, 
for  it  is  only  a  debt  he  may  hereafter  be  forced  to  pay,  but 
liable  to  contingencies,  as  if  he  be  discharged  by  the  Bank- 
rupt law;   therefore,  it  is  unreasonable  that  the  plaintiff 
should  recover  what  he  may  perhaps  never  pay."    It  was 
said,  that  the  costs  to  which  the  plaintiff  had  become  liable, 
were  the  necessary  consequences  of  the   verdicts  found. 
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Tliat  was  not  so,  for  they  were  the  mere  probable  con-  1840. 
sequence,  as  the  judgment  might  be  reversed.  To  the  Jweb 
remote  consequence  of  his  negligence  the  defendant  would  v* 

not  be  liable.  Even  as  special  damage  the  plaintiff  could 
not  recover  them,  by  analogy  to  actions  of  slander.  In  the 
case  of  Craft  v.  BoitCy  (a),  it  was  laid  down  in  the  note 
''The  special  damage  must  be  the  legal  and  natural  conse- 
quence of  the  words  spoken,  otherwise  it  does  not  sustain  the 
declaration.''  The  costs  of  moving  for  a  new  trial  were  clearly 
not  a  consequence  sufficiently  direct  and  necessary  to  be 
recoverable  in  this  action.  They  were  far  too  remote  to 
be  recovered  \mder  this  declaration.  The  present  rule, 
ought,  consequently,  to  be  made  absolute. 

Cur.  adv.  vuU. 

Coi^BRn>OE,  J. — This  case  stood  over  that  I  might  examine 
the  pleadings.  It  was  a  rule  for  setting  aside  the  execution 
of  a  writ  of  inquiry,  for  the  misdirection  of  the  under-sheriff. 
The  action  was  against  an  attorney  for  negligence  in  the 
conduct  of  three  suits.  The  declaration  in  three  counts, 
adapted  to  the  three  several  suits,  after  stating  the  retainer 
and  breach,  alleged  the  damage  thus,  **  And  the  said  J.  N. 
then  recovered  a  verdict  in  the  said  action  against  the  now 
plaintifl;  for  a  large  sum,  to  wit,  6/.  10#.,  and  the  now  plain- 
tiff was  afterwards,  to  wit,  on,  &c,  forced  to  pay  the  same, 
and  a  large  sum,  to  wit,  2ZI.  19«.  &d.  for  the  costs  of  the  said 
J.  N.,  in  prosecuting  the  said  action;  and  thereby  also,  the 
now  plaintiff,  then  paid  and  became  subject  to  divers  costs 
and  expenses,  to  wit,  100/.,  in  attempting  to  defend  the 
said  action,  and  incidental  thereto."  At  the  trial,  the  ver- 
dicts, with  the  costs  as  taxed  in  the  three  actions,  were 
^ven  in  evidence,  amounting  to  74/L  14«.  G^Z.,  and  it  was 
abo  proved  that  three  rules  for  new  trials  had  been  moved 
for  and  discharged  with  costs,  the  plaintiff's  costs,  in  which, 

(a)  1  Wms.  Saund.  243  h. 
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1840.  were  said  to  amount  to  SOL  No  evidence  was  offered  of 
the  costs  for  which  the  plaintiff  might  beliable  to  the  de- 
fendant for  the  conduct  of  the  defences.  It  appeared  that 
executions  had  issued  in  the  three  actions  under  which  the 
sheriff  had  levied  all  the  goods  and  chattels  of  the  plaintiff 
which  he  could  find,  the  proceeds  of  which  were  26L,  and 
this  was  the  total  amount  which  the  plaintiff  had  ever  paid. 
The  underHsheriffy  in  substance,  told  the  jury  that  what  the 
plaintiff  had  paid,  was  not  the  material  question,  but  what 
he  was  liable  to  pay,  and  that  they  were  at  liberty  to  give 
the  plaintiff  the  fiill  amount  of  the  verdicts  and  costs,  with 
the  costs  of  the  three  rules,  if  they  believed  that  he  had 
been  made  liable  to  that  extent  The  jury  found  a  verdict 
for  SOL  This  direction  cannot  be  sustained  With  regard 
to  the  amounts  of  the  verdicts  and  costs,  the  all^ation  in 
the  declaration  was  unequivocally  one  of  actual  payment, 
and  their  amounts  exceeded  very  much  the  sum  actually 
levied  This  alone  would  dispose  of  the  rule,  for  that 
allegation  is  certaialy.a  material  one.  Reliance  was  placed 
on  the  concluding  part  of  the  sentence,  as  couched  in  terms 
which  let  in  the  plaintiff  to  recover  the  costs  of  the  rules ; 
but  when  this  is  construed  as  it  ought  to  be,  with  reference 
to  the  preceding  clause,  it  is  clear  that  it  refers  to  costs 
which  the  plaintiff  had  paid,  or  was  liable  to,  in  conducting 
his  own  defence,  not  to  any  liability  to  the  other  par^  in 
the  action.  But  no  evidence  was  offered,  nor  could  it 
well  be,  of  any  such  payment  or  liability.  This  clause, 
therefore,  does  not  help  the  plaintiff.  Unless,  therefore, 
the  plaintiff  will  consent  to  reduce  the  verdict  to  26/L,  the 
amounts  levied  and  paid,  this  rule  must  be  made  absolute. 

Rule  accordingly. 
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£x  parte  Tebbcl 

t/.  B J  YL£Y  moved,  on  the  part  of  the  applicant,  who  ^^^j"  "' 
was  an  articled  derk,  that  he  might  be  allowed  to  be  ex-  hu  served  hii 
amined,  this  Term,  for  the  pnrpoae  of  admission  in  the  next  of  five  yonl  • 
He  had  served  all  the  period  of  five  years  pursuant  to  his  ^^„^thf a^" 
articles,  but  the  examiners  had  refused  to  examine  him,  on  of twentyoM 

,  yefin,  if  he 

the  ground  that  he  had  not  attained  the  age  of  twenty-one  wUi  shortlj  tt- 

years.     He  would  become  of  age  on  the  16th  of  December,  ^e  Court'^^il, 

The  affidavit,   upon  which  the  application  was  founded,  tt?<i«>^of|^ 

stated,  that  the  applicant  had  an  offer  of  a  valuable  part*  «Uow  him  to 

nerBQip,  which,  any  delay  m  his  admission  might  prevent  though  ttiU  an 

him  fix>m  obtaining.      Under  these  circumstances,  it  was  ^^ 
hoped  that  Mr.  Tebbs  might  be  allowed  to  go  before  the 
examiners  for  the  purpose  of  examination,  although  he  had 
not  attained  the  age  of  twenty-one  years. 

Pattbson,  J. — K  it  would  be  a  long  time  after  the 
Tenn  before  he  attained  his  age  of  twenty-one,  I  could 
not  grant  the  rule ;  but  as  he  will  come  of  age  so  shortly 
after  the  Term,  I  think  the  application  may  be  granted. 

Application  granted,  (a) 

(a)  See  the  case  of  Em  parte  the  age  of  twenty-one.     There. 

Cfogg,  ante,  vol.  6,  p.  256,  where  however,  it  did  not  appear  how 

Mr.  Justice  Paiteson  refused  to  soon  the  applicant  would  attain 

allow  an  attorney's  clerk  to  be  his  age,  nor  that  he  had  served 

fzamined,  he  not  having  attained  the  whole  of  his  ^ve  years* 


Mills  v.  Brown. 

JiODKIN  shewed  cause  against  a  rule  nieri,  obtained  by  a  plea  dated 
HeaioHj  calling  on  the  defendant  to  shew  cause,  why  the  ^^ ^ 2Miof 

Octoher,  is  a 
acts  Bullitj,  and,  it  seems,  that  the  plaintiff  may  lign  iudffmeDt  as  for  want  of  a  plea,  hut  if  he 
apf^cs  to  the  Coort  to  set  it  aside,  he  must  come  withm  four  days  firom  the  expiration  of  tho 
time  to  plead. 
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1840.  plea,  in  this  case,  should  not  be  set  aside,  and  judgment 
signed  It  appeared  that  the  &cts,  as  to  which  there  was 
no  dispute,  were  these : — The  action  was  commenced  in 
the  month  of  July,  and  on  the  8th  of  August  a  judge's 
order  was  obtained,  by  consent,  for  seven  days'  time  to 
plead.  The  defendant  delivered  a  plea  on  the  evening  of 
the  23rd  of  October,  dated  on  that  day.  The  question 
was,  whether  the  plaintiff  was  in  a  situation  to  avail  himself 
of  the  error  committed  by  the  defendant,  in  delivering  a 
plea  so  dated  at  such  a  time  ?  By  the  1  &  2  Wm.  4,  c  39, 
s.  1 1,  it  was  provided,  ^^  that  no  declaration,  or  pleading 
after  declaration,  shall  be  filed  or  delivered  between  the 
10th  day  of  August  and  24th  day  of  October."  It  had 
been  ordered  by  12  Reg.  Gen.,  M.  T.,  3  Wm.  4,  (a)  « that 
in  case  the  time  for  pleading  to  any  declaration,  or  for 
answering  any  pleadings,  shall  not  have  expired  before  the 
10th  day  of  August  in  any  year,  the  party  called  upon  to 
plead,  reply,  &c.,  shall  have  the  same  number  of  days  for 
that  purpose,  after  the  24th  day  of  October,  as  if  the 
declaration  or  preceding  pleading  had  been  delivered  or 
filed  on  the  24th  day  of  October."  In  the  construction  of 
that  rule,  the  Courts,  in  the  cases  of  Wilton  v.  BradM- 
locke  (6),  and  Trinder  v.  Smedley  (c)  had  held  that  the  fiust 
of  the  time  being  enlarged  did  not  interfere  with  the 
operation  of  the  rule.  The  defendant  was  clearly  wrong 
in  thus  delivering  his  pliea,  and  the  question  was,  whether 
it  amounted  to  an  irregularity  or  a  nullity  ?  If  it  was  an 
irregularity,  then  the  objection  had  been  taken  too  late  by 
the  plaintiff;  for  the  rule,  in  the  present  case,  had  not  been 
obtained  until  the  3rd  of  November,  which  was  the  second 
day  of  Term,  although  the  time  for  pleading  had  clearly  ex- 
pired on  the  28th  of  October.  The  plaintiff  should  either 
have  appUed  to  a  judge  on  the  31st  of  October,  or,  as  the  Ist  of 
November  was  a  Sunday,  on  the  2nd  of  November,  which 
was  the  first  day  of  Term.  The  case  of  Hint  on  v.  Stevens  (d), 

(fl)  Ante,  vol.  1,  p.  474.  (c)  Ante,  vol.  3,  p  87. 

(6)  Ante,  vol  2.  p.  416.  ;</)  Ante,  vol.  4,  p.  283. 
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decided  that  an  objection^  on  the  ground  of  irregularity^  1840. 
must  be  taken  within  four  days  fix>m  the  time  of  its  com- 
misBion.  I^  on  the  other  hand,  the  error  of  the  defendant 
rendered  the  plea  a  nullity,  then  the  plaintiff  should  have 
treated  the  plea  as  a  nullity,  and  signed  judgment;  not 
having  done  either^the  present  application  could  not  succeed 

CoLKBiDGB,  J. — The  delivery  of  this  plea  was  clearly  no 
ddiveiy  atalL 

HeaUmj  in  support  of  the  rule,  contended,  that  thia 
motion  being  founded  upon  the  express  provision  of  an  act 
of  Parliament,  and  the  plea  amounting  to  merely  a  nullity, 
the  plaintiiF  could  not  waive  the  advantage  of  his  objection. 
Bat,  supposing  that  it  was  an  irregularity  only,  the  plaintiff 
miist  be  considered  as  having  come  to  the  Court  in  due 
time.  A  party  was  only  bound  to  come  to  the  Comt  before 
the  other  side  had  taken  another  step.  In  this  case  the 
application  had  been  made  within  that  time.  The  restriction 
of  finir  days  could  not  be  put  upon  a  party  in  all  cases.  It 
might  be  said  that  no  injury  had  been  produced  to  the 
plaintiff  by  the  course  which  the  defendant  had  taken, 
llie  fiict,  however,  was  the  contrary,  because  here  the  de- 
fendant had  pleaded  before  he  was  obliged,  according  to 
the  practice  of  the  Court,  which  would  have  the  effect  of 
compelling  the  plaintiff  to  reply  sooner.  With  respect  to 
making  this  application  to  the  Court,  instead  of  treating 
the  plea  as  a  nullity,  and  ffigning  judgment,  the  plaintiff 
had  thought  it  more  becoming  practice  to  apply  to  the 
Court  for  leave  to  sign  judgment  than  to  take  such  a  step 
of  his  own  accord. 

CoLDBiDOE,  J. — The  party  who  makes  such  a  motion 
as  this  is  bound  to  take  care  that  he  is  himself  correct 
The  plea,  in  this  case,  delivered  by  the  defendant,  was  a 
mere  nullity ;  being  a  nullity  it  might  have  been  safely 
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1840.       pasBed  over  by  the  plaintiff.     Then^  if  it  was  a  mefe  ine* 
^^'2^]]^'     gularity,  acoording  to  the  case  of  HinUm  v.  Stevens,  the 
*•  time  within  which  the  motion  ought  to  have  been  made 

had  expired  on  the  1st  of  November.  The  pkdndff  ou^t« 
therefore,  to  have  come  to  the  Court  on  the  2nd  of  No- 
vember, the  Ist  being  a  Sunday.  He  did  not,  however, 
apply  till  the  3rd  of  November,  and  I  think,  therefore,  that 
bis  application  was  too  late.  The  present  rule  must  be 
made  absolute,  without  costs  on  either  side,  and  the  de- 
fendant may  have  twenty-four  hours  to  plead. 

Rule  accordingly. 


pRiESTLET  V,  Gray  and  Wife. 
Where  the  td-  JcjRLE  and  White  shewed  cause  against  a  rule  nisi,  ob- 

mmiitriton  of        .,.  iinii 

■a  attomey,  tamed  by  Humfreyi  which  called  upon  the  admrnistratcm 

intettate's  bill,  ^  ^^  attorney  for  the  defendants  in  this  case,  to  shew 

ci!der  nmi^  cause  why  they  should  not  pay  the  costs  of  taxation  of  the 

to  tax  H,  end  attorney's  bill,  it  having  been  reduced  by  more  than  one- 

iBoie  dieii  one-     ,  . 

nzth  18  taken     sixth.      It  appeared,  fiom  the   affidavits,  that  the   admi- 
fif[^^  the  ad-  lustrators  of  the  attorney  had  delivered  the  bill  in  the  usual 
■"■^JJ^""      way.     An  application  was  then  made  for  a  judge's  order,  to 
topajtheooMi  which  the  administrators  consented,  for  referring  the  bill  to 
though  the^  *  taxation.     This  order  contained  the  usual  undertaking,  as 
^^^y^^*^     to  paying  or  refunding,  acoording  as  it  should  be  found 
^d^  being       xhsX  the  attorney  had  not  been  paid  or  overpaid.      On 
taxation  the  Master  reduced  the  amount  of  the  bill  by 
more  than  one-sixth,  and  the  present  rule,  among  other 
matters,  required  the  administrators  to  pay  the  costs  of  tax- 
ation.    It  was  submitted,  however,  that  all  the  authorities 
were  against  an  application  to  make  an  attorney's  personal 
representative  pay  the  costs  of  taxation,  even  though  the 
bill  was  reduced  by  one-sixth  of  its  amount     The  cases 


MICHAELMAS   TERM,  4   VICT.  155 

otDae  d  Sabin  v.  Sabin{a),  Oerrard  ▼.  Arnold{b\  Weskm        1^40. 
T.  P€ol{c\  and   TIcbTf  /Vae^tctf,  p.  332,  9th  EcL,  were     Pai^iruY 

to  this  effect  ^''' 

Gbay 


and  Wife. 


IL  Alexander  and  Humfrey  supported  the  rule,  and  oon- 
tendedy  that  the  representatiyeB  of  the  attorney  having  en- 
tered into  the  undertaldng  to  refund  what  should  be  found 
to  have  been  overpaid,  they  had  undertaken  to  abide  by  all 
the  consequences  of  the  taxation.  They  were,  th^iefere, 
boand  to  pay  the  costs  of  that  taxation  pursuant  to  the 
provisions  of  the  statute  under  which  the  taxation  pro- 
ceeded. 

Cffr.  adv.  vuU. 

Pattbson,  J. — With  respect  to  the  liability  of  the  at- 
torney's administTatoiB  to  the  costs  of  taxation,  the  Master 
havmg  taxed  off  more  than  one-sixth  firom  the  bill,  they 
baring  consented  to  submit  their  claim  to  taxation,  several 
cases  have  already  decided,  that  personal  representatives  of 
an  attorney  are  not  liable  to  pay  the  costs  of  taxation.  I 
think,  therefore,  that  I  must  dischaige  this  rule,  with  reiq>ect 
to  that  point,  as  well  as  the  other  matters  mentioned  in  it, 
bat  without  costs. 

Rule  dischaiged  accordingly. 

(a)  AnUe,  vol.  8,  p.  468.  (e)  2  Strange,  1056. 

{h)  Ante,  vol.  6,  p.  336. 


Smitu  v.  Jennings. 

t.^fl^ilTT'iV  shewed  cause  against  a  rule  nisi,  obtained  by  2^*^/£^ 
Peacock^  to  set  aside  the  issue,  and  all  subsequent  pro-  an  indenture, 
ceedings,  for  irregularity,  with  costs.     It  was  an  action  of  tiff  craves  o^er, 
covenant  on  an  annuity  deed,  brought  to  recover  the  sum  ^^  letting 

forth  the  inden- 
ture on  the  record,  repliei  non  eat  factum,  and  adds  the  similiter  for  the  defendant,  and  delivers 
the  issue  with  notice  of  trial,  the  defendant  may  return  the  issue,  and  pra^  that  the  deed  majr  he 
enroUed,  and  if  plaintiff  afterwards  proceeds  to  trial  upon  the  issue  as  onginaUy  delivered,  it  is 
uisfttlar,  and  the  Court  wiU  set  aside  the  verdict. 
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1940.        of  8101,,  alleged  to  be  due  upon  the  annuity.     The  de- 
^^^^^    fendant  pleaded  a  deed  by  the  plaintiff,  by  which  it  was 
«•  alleired,  that  he  covenanted  not  to  sue  the  defendant  for  the 

annuity.  The  plaintiff  demanded  oyer  on  the  3rd  of 
August,  and  on  the  5th  of  that  month  oyer  was  given. 
The  plaintiff  replied  non  est  &ctum,  and  added  the  similiter 
for  the  defendant.  On  the  6th  of  August  he  made  up  the 
issue,  and  delivered  it,  with  notice  of  trial,  endorsed.  The 
defendant  afterwards,  on  the  8th  of  August,  returned  the 
issue,  with  the  similiter  struck  out,  and  delivered  a  rejoinder 
in  the  following  terms : — "  The  defendant,  as  to  the  repli- 
cadon  of  the  plaintiff,  says,  that  after  the  pleading  of  the 
said  plea  of  the  defendant,  and  before  the  plaintiff  replied 
thereto  as  aforesaid,  the  plaintiff  craved  oyer  of  the  said 
agreement  in  the  said  plea  mentioned,  and  it  was  granted 
by  the  Court  here,  and  the  said  agreement  was  thereupon 
read  to  him ;  wherefore,  and  because  the  plaintiff  has  not 
set  out  the  said  agreement  on  the  oyer  aforesaid,  he,  the  de- 
fendant, prays  that  the  said  agreement  may  be  enrolled, 
and  it  is  enrolled  in  these  words,  that  is  to  say,  an  agree- 
ment, &c  (the  whole  was  then  set  out),  which  agreement, 
being  so  enrolled,  the  defendant,  for  rejoinder  to  the  said 
replication,  which  the  plaintiff  has  prayed,  may  be  inquired 
of  by  the  country  does  the  like."  No  fresh  notice  of  trial 
was  given,  and  the  plaintiff  tried  the  cause  as  undefended. 
The  objection  to  the  plaintiff's  proceedings  was,  that  the 
defendant  having  rejoined  in  the  manner  described,  a  cor- 
responding alteration  ought  to  have  been  made  in  die 
issue,  and  that,  consequently,  a  fresh  notice  of  trial  ought  to 
have  been  given.  Martin  contended,  first,  that  the  de- 
fendant was  not  entided  to  set  out  the  deed  at  all ;  and, 
secondly,  that  if  it  was  set  out,  the  nodce  of  trial  given  was 
sujfficient.  With  respect  to  the  first  point,  as  the  replicadon 
concluded  to  the  country,  the  plaintiff  had  a  right  to  add 
the  similiter  for  the  defendant,  and  give  nodce  of  trial. 
The  plaintiff  having  done  so,  the  defendant  had  no  right  to 
strike  out  the  similiter  and  set  forth  the  deed,  which  the 


V. 

Jeknings. 
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plamtiff  denied  to  be  his.  If  the  replication  had  been  in  1840. 
confession  and  avoidance,  then,  under  certain  circumstances.  Smith 
the  defendant  might  have  a  right  to  set  it  out ;  but  when 
the  replication  denied  that  any  such  deed  ever  existed,  what 
were  the  contents  of  the  deed  was  immateiiaL  No  prin- 
ciple or  authority  could  be  shewn  for  encumbering  the 
record  with  a  deed  under  such  circumstances.  A  party  had 
a  ri^t  to  demand  oyer,  and  having  had  it,  might  proceed 
without  taking  notice  of  the  oyer,  and  plead  to  the  deed. 
Bat  if  a  party  confessed  the  execution  of  the  deed,  but  rer 
lied  on  any  portion  of  it  which  would  vary  the  rights  of  the 
parties,  he  could  not  proceed  without  setting  out  the  deed. 
The  case  of  Smith  v.  Yeomans  (a)  would  be  relied  on  by 
the  other  side.  There,  it  appeared  to  have  been  held  that 
an  indenture  set  forth  upon  oyer  became  part  of  the  pre- 
ceding jdea.  The  hicts  of  that  case,  however,  were  quite 
JBfferent  firom  those  of  the  present,  and,  therefore,  that 
decision  did  not  apply.  Chiity^s  Jrchbold,  p.  1022,  wafi^ 
also  to  be  cited  Then,  the  rule  (1  R^.  Gen.,  H.  T., 
2  Wm»  4,  s.  44)  (6),  was  dted.  The  words  of  that  rule 
were,—''  If  a  defendant^  after  craving  oyer  of  a  deed,  omit 
to  insert  it  at  the  head  of  his  plea,  the  plamtiff,  on  making 
up  the  issue  or  demurrer-book,  may,  if  he  think  fit,  insert  it 
for  him ;  but  the  costs  of  such  insertion  shall  be  in  the  dis- 
cretion of  the  taxing  officer."  That  rule  clearly  applied 
only  to  the  case  of  a  plaintiff,  and  not  to  that  of  a  defend- 
ant Here,  it  was  the  defendant  who  sought  to  insert  the 
deed,  and  not  the  plaintiff.  It  was  then  stated  in  the  text- 
book cited,  that  ^  if  the  jdaintiff,  craving  oyer  of  a  deed, 
&&,  do  not  afterwards  set  it  forth  in  his  replicadon,  &c.,  the 
defendant,  in  his  rejoinder,  may  (if  he  wish  to  have  it  set 
forth)  pray  that  the  deed  may  be  enrolled,  and  then  set  it 
forth,  or  at  least  such  parts  of  it  as  relate  to  the  matters  in 
dispute."  Cam,  Dig.  tit.  "  Plectder^  (P  1),  was  cited  as  an 
authority  for  that  proposition.     No  such  position  was  to  be 

(a)  1  Saund.  317.  {h)  Ante,  vol.  1,  p.  iSS. 


JcmnNos. 
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1840.        found  in  CmnyfCt  Digest,    The  course  pursued  in  the  pre- 

^"T'*>^'~~^     sent  case  would  be  found  to  accord  with  the  rule  laid  down 
Smith 

o.  in  the  case  of  The  Wea/vers  Company  v.  Farreet  (a).  Therey 

it  was  held,  that  a  defendant  who  has  oyer  is  not  bound  to 
insert  it  in  his  plea.  That  was  an  action  brought  by  the 
Company,  as  common  informers,  for  the  penalties  under 
the  7  Greo.  2,  c,  7,  for  selling  printed  calico,  and  set  out 
their  charter,  to  shew  they  had  power  to  sue  and  be  sued, 
with  a  profert  The  defendants  demanded  oyer,  and  had 
a  copy  of  the  charter  delivered  to  them,  after  which  they 
put  in  the  general  issue  of  nil  debet,  taking  no  notice  of  the 
oyer.  The  plaintiffi  made  up  the  issue,  and  inserted  the 
prayer  and  oyer  at  the  head  of  die  pleas,  and  demanded  to 
be  paid  for  it ;  upon  which  the  Court  was  moved  to  ex- 
punge it;  for  though  the  defendants  had  a  ri^t  to  see 
whether  the  plaintifiEs  may  sue,  yet  they  are  not  bound  to 
insert  the  oyer,  but  may  plead  to  the  merits.  The  Court 
there  held,  that  if  the  plaintifis  would  avail  themselves  of 
the  letters  patent  being  set  out  at  large,  they  ought  to  do 
it  by  praying  them  to  be  enrolled  at  the  head  of  their  re- 
plication, and  ought  not  to  do  it  at  the  defendant's  ex- 
pense, and,  therefore,  ordered  the  oyer  to  be  expunged.  The 
report  of  this  case  in  Barnes,  p.  827,  was,  however,  to  a 
different  efiect,  but  was  inconsistent  The  case  of  Snell  v. 
SneU(b)  was  a  direct  authority  in  fevour  of  the  plaintiff. 
The  marginal  note  of  that  case  was  **  where,  in  covenant,  a 
defendant  craves  oyer  of  the  deed,  sets  it  out,  and  pleads 
non  est  fectum,  the  deed  so  set  out  becomes  a  part  of  the 
declaration,  and  the  only  question  at  the  trial  of  that  issue 
is,  whether  the  deed  set  out  was  executed  by  die  defend- 
ant r  There,  Mr.  Justice  Bay  ley  said,  ''  if  a  plaintiff 
states  the  legal  effect  of  a  deed,  the  defendant  has  a  right 
to  see  it  on  oyer;  and  if  the  meaning  varies  fix>m  that  attri- 
buted to  it  in  the  declaration,  in  order  to  take  advantage  of 
that  variance,  he  should  plead  non  est  fectum,  without  set- 

(a)  2  Str.  1240.  (&)  4  B.  &  C.  741 ;  7  Oowl.  ^  Ry.  249. 
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ting  out  the -deed.     If  it  does  not  support  the  breach  he        ]  840. 
should  set  it  out  and  demur.     If,  however,  he  sets  out  the     ^^""ZJCT^ 
deed  on  oyer,  and  pleads  non  est  factum,  the  only  question  «• 

at  the  trial  of  that  issue  is,  whether  the  deed,  whereof  the 
tencMT  is  set  out,  was  executed  by  the  defendant  or  not? 
TTiat  is  the  language  of  Gibbt,  C.  J.,  in  JFaugh  v.  Bussell. 
''  T£,  after  a  deed  has  been  set  out  on  oyer,  a  plea  of  non  est 
fitttum  could  put  in  issue  the  legal  effect  ascribed  to  the 
deed  in  the  declaration,  and  not  merely  the  existence  of  the 
deed  set  out  on  oyer,  it  would  be  sending  to  the  jury  not 
so  properly  a  question  of  &ct  as  question  of  law;  what 
is  the  construction  or  legal  effect  of  the  deed?^  It  appeared, 
therefore,  fix>m  this  judgment,  that  if  any  other  course  had 
been  pursued  by  the  plaintiff,  he  would,  by  pleading  non 
eat  &ctum,  have  prevented  himself  from  taking  advantage 
of  the  variance  which  might  appear  between  the  deed,  as  it 
appeared  in  the  declaration,  and  on  oyer.  No  benefit 
could  accrue  to  the  defendant  from  setting  out  this  deed,  or 
enn>ning  it  The  course  adopted  by  the  plaintiff,  diere- 
fine,  was  clearly  correct  Secondly,  as  to  the  notice  of  trial. 
Snjqponng  the  defendant  had  a  right  to  set  out  the  deed 
after  enrolment,  the  effect  of  the  pleadings  would  remain  pre- 
cisely the  same  as  before.  The  issue  on  them,  by  means  of 
the  {dea  of  non  est  factum,  remained  the  same.  The  plain- 
til^  then,  had  a  right  to  give  notice  of  trial  upon  that  issue. 
Having  given  such  notice,  and  tried  his  cause  pursuant  to 
it,  his  proceedings  were  regular.  On  these  grounds  the 
piesent  rule  ought  to  be  discharged. 

Peacock,  in  support  of  the  rule.  The  question  is,  whe- 
ther, if  a  defendant  plead  a  deed,  and  the  plaintiff,  after 
craving  oyer,  deny  the  making  it,  the  defendant  is  or  not 
entided  to  have  the  deed  put  out  on  the  record  ?  On  prin- 
ciple, he  cleariy  ought  It  was  quite  clear,  from  the  case  of 
The  Weateti  Company  v.  ForreH  and  others^  already  cited, 
that  if  a  plaintiff  made  profert  of  a  deed  in  his  pleadings, 
and  the  defendant  prayed  oyer  of  the  deed,  and  did  not  set 
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1840.        it  out,  the  plaintiff  might  pray  to  have  the  deed  enrolled. 
^"T"^^  When  the  pleadings  were  formerly  ore  tenus^  the  party 

«.  pleading  a  deed  was  obliged  to  bring  it  into  Court,  and  the 

opposite  party  had  a  right,  if  he  desired  it,  to  see  the  deed. 
If  the  opposite  party,  however,  pleaded  non  est  fisu^tum, 
without  oyer,  the  effect  of  the  plea  was  to  deny  that  he  ever 
made  such  a  deed  as  that  set  out  in  the  pleadings.  If  he 
craved  oyer,  and,  after  seeing  the  deed,  denied  it  to  be  his, 
he  merely  denied  that  the  deed  produced  to  him  was  his, 
and  he  could  not  afterwards  take  any  objection  on  the 
ground  of  variance  between  the  deed,  as  alleged  in  the 

• 

pleadings,  and  the  deed  when  produced  on  the  trial 
There  were  several  reasons  why  a  party  might  wish  to  have 
the  deed  set  out  on  oyer ;  it  might  be  for  the  purpose  of 
taking  the  opinion  of  the  Court  in  which  the  action,  was 
brought,  or  of  a  Court  of  error,  as  upon  the  construction  of 
the  deed;  as,  for  instance,  when  the  question  was,  whether 
any  particular  instrument,  under  seal,  amounted  to  a  lease, 
or  merely  an  agreement,  a  party  might  wish  to  have  the 
deed  set  out  upon  the  record,  that  the  Court  might  judge 
whether  it  operated  as  an  actual  lease  or  not,  or  it  might  be 
for  the  purpose  of  preventing  the  opposite  party  finom  taking 
advantage  of  any  variance  in  setting  out  the  deed. 

Patteson,  J. — By  the  plea  of  non  est  &ctum,  the  only 
issue  raised  is,  whether  the  deed  set  out  on  oyer  was  ex  - 
ecuted  ?  In  Snell  v.  Snellf  it  appears  to  have  been  decided^ 
that  if  the  defendant  wishes  to  take  advantage  of  any  vari- 
ance between  the  deed  alleged  in  the  declaration  and  the 
one  of  which  oyer  is  given,  he  must  not  set  out  the  deed  on 
oyer. 

Peacock.  It  would  be  inconsistent  that  the  party,  after 
craving  oyer  and  pleading  non  est  factum,  should  be 
allowed  to  alter  the  effect  of  his  plea,  by  not  setting  out  the 
deed  The  present  case  was  the  converse  of  the  case  in 
Strangest  Reports.    It  appeared,  from  that  case,  that  the 
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plaintiff  would,  under  similar  circumstances,  have  a  right  to  1840.  - 
make  the  deed  a  part  of  the  record,  and  it  was  difficult  to  Smith 
perceive  why  a  defendant  should  not  have  a  similar  right 
K,  when  the  defendant  craved  oyer  of  a  deed,  the  plaintiff 
would  have  a  right  to  set  it  out  in  his  replication,  and  treat 
it  as  part  of  the  defendant's  plea,  if  the  defendant  did  not 
set  it  out  in  his  plea ;  the  defendant  must  have  a  right, 
when  the  plaintiff  craved  oyer  of  a  deed  set  out  in  the  plea, 
to  have  the  deed  entered  of  record,  or  set  it  out  in  his  re- 
joinder, if  the  pluntiff  did  not  set  it  out  upon  oyer  in  his 
rejdicadon.  The  deed  not  being  set  out  upon  the  record, 
the  issue  was  very  different  from  that  which  would  have 
been  raised,  if  the  deed  had  been  set  out  upon  oyeis  or 
entered  of  record.  The  defendant  had  a  right,  therefore, 
to  strike  out  the  similiter,  and  the  plaintiff  having  proceeded 
to  trial  upon  the  issue,  as  at  first  delivered,  the  subsequent 
proceeding  were  irregular. 

Cur,  adv.  vult. 

Pattbson,  J. — This  is  an  action  on  an  annuity  deed. 
Hie  defendant  pleads  an  indenture,  with  a  covenant  not  to 
sue.  The  plaintiff  has  oyer,  and  replies  non  est  fectum, 
without  setting  out  the  indenture,  adds  the  similiter,  and 
dehvers  the  issue,  with  notice  of  triaL  The  defendant  re- 
turns it,  and  afterwards  delivers  a  rejoinder,  in  which  he 
prays  that  the  indenture  may  be  enrolled,  and  it  is  enrolled 
in  hsec  verba,  and  then  adds  the  similiter.  The  plaintiff 
delivered  no  fi-esh  issue  or  notice  of  trial,  and  the  cause  was 
tried  as  undefended,  upon  the  original  issue.  The  Weaveri 
Cttmpany  v.  ForrMt  is  cited,  in  which  the  Court  held,  that 
if  a  defendant  has  oyer  of  a  deed,  of  which  profert  is  made 
in  the  declaration,  and  then  pleads  non  est  fectum,  without 
setting  out  the  deed,  the  plaintiff  cannot  set  it  out  for  him 
at  the  head  of  the  plea,  but  must  pray  that  it  be  enrolled, 
and  set  it  out  in  the  replication.     A  rule  of  Court  of  H.  T., 

VOL.  IX.  M  D.  p.  c. 
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2  Wm.  4,  8.  44  (a),  has  expressly  provided  that  the  plaintiff 
may  set  it  out  at  the  head  of  the  plea.     It  follows  that  non 
^'  est  factum  must  be  a  denial  of  the  deed  set  out  on  oyer, 

and  not  of  that  stated  in  the  declaration,  and  that  a  de- 
fendant cannot  now,  under  a  plea  of  non  est  iS»ctunl«  take 
advantage  of  a  variance  between  the  deed  stated  in  the  de- 
daradon  and  that  set  out  on  oyer.  His  course  is  to  set  it 
out  himself  and  demur  for  the  variance  whicK  makes  the 
declaration  inconsistent,  for,  when  set  out  in  the  plea,  the 
deed  becomes  part  of  the  declaration.  Tlie  law  laid  down 
by  Mr.  Justice  Bayley^  in  SneU  v.  SneU(p\  is,  therefore, 
altered  by  the  late  rule,  if  it  ever  was  as  there  stated.  With 
all 'possible  deference  for  so  high  an  authority,  I  much 
doubt  whether  it  even  was  as  there  stated.  Oyer  is  the  act 
of  the  Court,  and  having  been  once  given,  it  oijght,  in 
strictness,  to  be  stated  by  the  person  who  has  had  it,  and  I 
cannot  understand  how  he  can  give  himself  any  advantage 
by  omitting  to  state  it.  But  whether  this  be  so  or  not,  and 
whether  the  rule  of  H.  T.,  2  Wm.  4,  would  apply  to  a  case 
like  the  present,  in  which  the  plaintiff,  and  not  the  defend- 
ant, craves  oyer,  so  that  the  words  of  the  rule  are  not  appli- 
cable ;  still  I  have  no  doubt  that  the  party  who  gives  the 
oyer,  has  a  ri^t  to  have  the  deed  set  out  on  the  pleadings 
in  some  part  of  the  record.  Here,  the  defendant  could  not 
set  it  out  otherwise  than  as  he  has  done,  by  rejoining,  and 
inserting  it  by  way  of  enrolment  in  that  rejoinder.  For 
he  does  not  make  up  the  issue  on  the  record,  and  I  think 
it  quite  dear  that  the  plaintiff  was  bound  to  alter  the  issue 
accordingly.  As  he  has  not  done  so,  I  think  the  trial  was 
irregular,  and  if  is  unnecessary  to  consider  whether,  if  he 
had  altered  it,  a  new  notice  of  trial  should  have  been  given. 

Rule  absolute,  without  costs. 

(fl)  Ante,  vol.  1,  p.  188.  (4)  4  B.  <e  C.  749. 
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Rbgiha  v.  The  Jubtices  of  Middlesex. 

If  ODK IN  Aewed  cause  against  a  rule  nisi,  obtained  by  WlMnapwiih 
PrenderpaH,  calling  on  the  justices  of  the  county  of  Middle-  fppeaTimcler 
sex  to  shew  cause^  why  a  writ  of  mandamus  should  not  4  c.*76  V^q' 
lame^  commanding  them  to  enter  continuances  and  hear  an  •gainst  an 
.ppe.!  i^aiBst  an  orderibrtfae  removal  of  certain  paupem  ^1^ 
from  the  parish  of  Hingham,  in  the  county  of  Norfolk,  to  da^%»rMr. 
the  pariah  of  St  Leonarf,  Shoieditch,  in  the  coonly  of  ^"l?^ 
Middlesez.    The  &c(8  of  the  case  appeared  to  be  these:  movia,batdoes 
The  Older  of  removal  was  made  on  the  2l8t  of  June^  1838,  the  appeal  at 
and  sent,  with  a  copy  of  the  pauper's  examination,  to  the  ap*  tiublTMl^^' 
pellant  parish  on  that  day  or  the  day  following.     On  the  27th  J^jJJ?*^*** 
of  June,  a  notice  was  received  by  the  respondent  parish,  pansh  does  not 
which  was  within  the  twenty-one  days  prescribed  by  the  p«nper  for  a 
4&5  Wm.  4,  c.  76,  sec.  79.     That  notice  was  in  the  fol-  2J^^^® 
lowing  form : — "  We,  the  overseers  of  the  parish  of  Hing^  ward«,tlie 

,  1  appellants  may 

AaBi,  give  notice  that  we  shall  appeal,  &c.,  and  that  the  nve  fresh 
grounds  of  our  appeal  are,  ftc"    The  notice  then  pioceeded  J^MlTpun^t 
to  itBte  the  grounds  of  the  appeal,  but  did  not  mention  the  ^  ^^^^^^' 
sesBions  at  which  the  appeal  was  to  be.    It  was  signed  by  when  the  pau- 
two  persons,  who  described  themselves  as  overseers  of  the  ^^ed. 
poor  of  the  parish  of  Hingham>     At  the  same  time,  a  cer- 
tificate of  marriage,  which  shewed  the  pauper  to  be  settled 
m  another  paridi,  was  forwarded.    No  further  steps  were 
taken  by  the  appellant  parish.    In  the  beginning  of  the 
month  of  April,  1839,  the  pauper  was  removed.     A  fiiesh 
notioe  of  appeal  was  then  given  for  the  next  sessions,  whidi 
took  place  in  July.     The  quarter  sessions  refused  to  hear 

• 

the  appeal,  on  the  ground,  that  nodce  had  not  been  given 
in  due  time.  Tie  question  in  this  case,  therefore,  was, 
wliedier,  according  to  the  construction  which  ought  to  be 
put  on  the  79th  section  of  the  4  ft  5  Wm.  4,  c.  76,  the 
notice  of  appeal  had  been  given  too  late?  In  order  to  raise 
the  question,  it  had  been  admitted  between  the  parties^ 

M  2 
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1840.        that  the  Middlesex  Sessions  should,  for  this  purpose,  be 

tiEGnij^     considered  like  any  country  Quarter  Sessions.      This  was 

„„    ,  "• .         necessary,  because,  by  the  practice  of  the  Middlesex  ses- 

ITie  Justices  of    .  f\  .  .  «.    j    i    /•         i.  •  i      r 

Middlesex,  sions,  eight  opportunities  were  afforded  tor  the  tnal  ot 
appeals,  although  only  four  opportunities  existed  at  the 
country  quarter  sessions.  It  was  agreed,  therefore,  that  the 
October  sessions  in  the  year  1838  was  the  first  practicable 
sessions,  to  which,  under  any  circumstances,  the  appeal 
could  have  been  made.  The  words  of  sec.  79  were  the 
following :  "  That  from  and  after  the  1st  day  of  November, 
1834,  no  poor  person  shall  be  removed  or  removable  under 
any  order  of  removal  from  any  parish  or  workhouse  by 
reason  of  his  being  chargeable  to  or  relieved  therein,  until 
twenty-one  days  after  a  notice  in  writing  of  his  being  so 
chargeable  or  relieved,  accompanied  by  a  copy  or  counter- 
part of  the  order  of  removal  of  such  person,  and  by  a  copy 
of  the  examination  upon  which  such  order  was  made,  shall 
have  been  sent,  by  post  or  otherwise,  by  the  overseers  or 
guardians  of  the  parish  obtaining  such  order,  or  any  three 
or  more  of  such  guardians,  to  the  overseers  of  the  parish  to 
whom  such  order  shall  be  directed :  Provided  always,  that 
if  such  overseers  or  guardians  as  last  aforesaid,  or  any  three 
or  more  of  such  guardians,  shall  by  writing  under  their 
hands  agree  to  submit  to  such  order,  and  to  receive  such 
poor  person,  it  shall  be  lawftil  to  remove  such  poor  person 
according  to  the  tenor  of  such  order,  although  the  said 
period  of  twenty-one  days  may  not  have  elapsed :  Provided 
also,  that  if  notice  of  appeal  against  such  order  of  removal 
shall  be  received  by  the  overseers  or  guardians  of  the  parish 
from  which  such  poor  person  is  directed  in  such  order  to 
be  removed  within  the  said  period  of  twenty-one  days,  it 
shall  not  be  lawftd  to  remove  such  poor  person  until  after 
the  time  for  prosecuting  such  appeal  shall  have  ex[Hred,  or 
in  case  such  appeal  shall  be  duly  prosecuted,  imtil  after  the 
final  determination  of  such  appeal."  On  this  section,  the 
question  arose,  whether  a  parish,  which  had  given  notice  of 
appeal  pursuant  to  the  provisions  of  the  4  &  5  Wm.  4,  c  76, 
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could  abandon  that  notice  and  give  a  fresh  notice,  pursuant        1840. 
to  the  13  &  14  Car.  2,  c.  12,  s.  2  ?    It  was,  however,  to  be     ^^^^^JJJT' 
contended,  as  a  preliminary  matter,  that  the  appellants  had  **. 

,  A  b€  Justices  01 

not  in  &ct  appealed,  for,  the  notice  sent  to  the  responding  Middlesex. 
parish  did  not  amount  to  a  notice  of  appeaL  If  the  lan- 
guage, however,  of  it  was  considered,  it  could  not  be  re- 
garded as  amounting  to  any  thing  else  than  a  notice  of 
appeaL  Treating  it  then  as  a  notice  of  appeal^  it  was  sub- 
mitted, that  the  appellants  could  not  first  of  all  avail  them- 
selves of  the  new  statute,  by  appealing  before  the  actual 
lemoval  of  the  pauper,  and  afterwards,  when  the  removal 
did  take  place  give  a  firesh  notice  of  appeal,  according  to 
the  old  statute  of  the  13  &  14  of  Car.  2,  c.  12,  s.  2.  If  the 
Court  should  decide  that  the  appellant  parish  was  at  liberty 
to  proceed  in  this  manner,  then  an  appellant  parish  might 
avail  itself  of  the  new  statute,  for  the  purpose  of  preventing 
the  removal  of  the  pauper ;  and  then,  no  matter  at  how 
distant  a  period,  give  another  notice  of  appeal,  and  thus, 
|t  an  inconvenient  time,  raise  the  question  as  to  the  place  of 
the  pauper's  setdement  The  Courts  had  in  several  cases 
decided,  that  a  parish,  which  was  served  with  an  order  of 
removal,  was  not  compelled  to  avail  itself  of  the  provisions 
contained  in  the  4  &  5  Wm«  4.  In  this  case,  however,  the 
appellant  parish  had  availed  itself  of  those  provisions,  and, 
theiefoie,  had  no  right  to  abstain  from  prosecuting  its  ap^ 
peal  pursuant  to  that  act  It  could  not  wut  until  «the 
pauper  was  actually  removed,  before  it  litigated  the  question 
as  to  his  settlement 

Ketkf  and  Prendergast  supported  the  rule,  and  contended, 
first,  that  under  the  circumstances  that  were  disclosed  in 
the  affidavits,  the  notice  in  question  could  only  be  regarded 
as  a  compliance  with  the  request  which  the  respondents 
had  made,  to  be  informed  by  the  appellants  whether  any 
grounds  of  objection  existed  on  their  part  to  the  order  of 
removal     K  the  notice  was  examined  it  must  appear,  that 
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1840.  it  did  not  amount  to  a  notice  of  appeal.  It  did  not  state 
^^'f^^^!^^^  ^^J  sessions  to  which  an  appeal  was  to  be  made,  nor  was  it 
<^-.  served  regularly,  but  merely  transmitted  by  post  But 
Middlesex,  supposing  it  did  amount  to  a  notice  of  af^>eal,  the  course 
pureued  by  the  appellants  was  perfectly  justifiable.  The 
cases  of  Regina  v.  The  JusHces  of  Salop  (a).  Rex  r.  The 
Juitieee  of  Cornwall  {b),  Rex  v.  The  Jueticet  ofLeieesier(e), 
and  Rex  r.  The  Jueiicee  of  Suffolk  (d),  decided,  that  a 
parish  was  not  bound  to  appeal  within  twenty-one  days 
after  the  service  of  the  order  of  removaL  [Paiieeofh  J* — 
The  cases  in  question  only  decide,  that  according  to  the 
statute  a  party  has  a  right  to  appeal  before  the  removal,  but 
he  need  not  exercise  that  right  He  may  wait  till  the 
actual  removal  takes  place.]  But  supposing  the  appellant  to 
have  exercised  the  right,  pursuant  to  section  79,  there  was 
nothing  in  the  statute  to  take  away  the  right  to  appeal, 
under  the  old  statute  of  Car*  2,  if  the  matter  of  the  appeal 
had  not  been  brought  before  the  Quarter  Sessions.  No 
doubt,  if  there  had  been  a  trial  at  the  sessions,  the  mattes 
could  not  be  tried  again;  but  by  giving  the  notice  <tf 
appeal,  cm  which  no  steps  were  taken,  the  party  had  not 
deprived  himself  of  his  right  to  have  the  merits  considered. 
No  provision  to  that  effect  was  contained  in  the  statute, 
and  no  decision  had  been  pronounced  that  such  a  conaCnic- 
tion  could  be  put  upon  it 

pATTES(»r,  J. — When  the  notice  of  appeal  is  given,  the 
opposite  party  is  bound  to.  abstain  fix>m  removing  the 
pauper,  until  the  time  for  prosecuting  the  appeal  has  ex- 
pired. Could  it  have  been  intended  by  the  Legislature 
diat  the  support  and  custody  of  the  pauper  should  be  im- 
posed upon  the  respondent  parish  during  the  twenty-<me 

(a)  Ante,  vol.  6,  p.  28.  (rf)  4  Ad.  8c  El.  319 ;   and  5 

(b)  6  Ad.  &  El.  804.  N.  &  M.  503. 

(c)  Ante.  vol.  4,  p.  633. 
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dajB,  and  until  the  time  for  prosecuting  the  appeal  was        ^^^0* 
entirely  poased,  and  then  that  the  matter  should  be  tried      reoina 
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KMg.  That  would  be  merely  a  matter  of  inconrenience, 
whidi  could  not  supply  a  provision  in  the  act  of  Parliament, 
the  eflfect  of  which  would  be  to  depriye  the  party  of  his 
li^t  to  have  the  matter  tried  on  the  merits.  Although  the 
enfarcement  of  this  rig^t  might  be  productiye  of  inoonre- 
oience^  it  would  not  amount  to  injustice,  because,  by  the 
piorisions  of  sec.  84,  if  the  appellant  parish  should  ultimately 
be  found  to  be  the  parish  in  ^iiich  the  pauper  was  legally 
settled,  that  parish  would  be  compelled  to  pay  die  expenses 
of  relief  and  maintenance  of  the  pauper  from  the  time  of 
senring  notice  that  the  pai^r  was  chaigeaUe.  The  case 
dl Ssxv.  The  West  Biding  of  rorkehir$(a)  was  strictly 
analogous.  Hie  marginal  note  of  that  case  was,  *'  By  the 
17  Geo.  3,  c  106,  a  power  of  appeal  is  given,  on  certain 
conditJonsj,  finom  a  CQUviction  by  a  justice  of  the  peace  to 
any  Quarter  Sessions,  to  be  holden  within  six  months  foom 
sadi  conviction*  K  the  appellant  lodge  his  appeal,  and  the 
Court  dismiss  it  without  entering  into  the  merits,  because 
the  previous  conditions  have  not  been  regulariy  complied 
withy  and  confirmed  the  conviction,  such  judgment  is  con- 
clusive, and  the  party  cannot  lodge  a  second  appeal  fixim 
the  same  conviction,  though  within  the  six  months."  In 
that  case  Mr.  J.  BuUer  said,  **  The  act  says,  *  that  if  any 
pemn  shall  think  himself  aggrieved,  &c  he  may  appeal  to 
the  juatioes  at  any  general  Quarter  Sessions,  &c.  within  six 
months;*  That  certainly  only  gives  a  right  of  appealing 
once;  and  the  parties  here,  having  had  <Hie  appeal,  are 
bound  by  that.  If  the  question  had  rested  solely  on  the 
naUee  of  appeal  for  the  first  sessions  which  happened,  and 
nothing  ftorther  had  been  done,  I  should  not  have  thought 
the  parties  bound  by  it ;  for  the  act  gives  the  power  of  ap- 

(«)  3  T.  K.  776. 
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1840.        pealing  within  a  certain  time  with  these  two  requisites,  that 
^"^'^  the  appellant  must  give  ten  days'  notice,  &c.  and  within 

V  .  four  days  after  enter  into  a  recognizance  to  try  his  appeal. 
MiDDLBSEx.  When  the  party,  therefore,  found  out  his  mistake,  he  might 
have  stopped  there ;  but  he  persisted  in  going  on  with  his 
appeal,  and  brought  it  before  the  Court,  and  took  their 
judgment  upon  it  The  appellate  jurisdiction  wasi,  there- 
fore, fully  exercised ;  and  though  it  was  originally  in  the 
option  of  the  parties  whether  they  would  appeal  to  the 'first 
or  second  sessions  which  took  place  within  the  six  months, 
yet  having  made  their  election  to  appeal  to  the  first,  they 
must  abide  by  the  judgment  there  given."  The  remarks  of 
Mr.  J.  JBuUer  were  strictly  applicable  to  the  present  case. 
The  notice  of  appeal  having  been  given  in  this  case,  and 
nothing  done  upon  it  by  the  appellant,  it  must  be  considered 
as  abandoned  by  him,  and  then  he  was  remitted  to  his 
rights  as  they  existed  previous  to  the  passing  of  the  4  &  5 
Wm.  4,  c.  76.  According  to  the  law,  as  it  then  stood,  the 
appellant  parish  was  entitled  to  wait  until  the  pauper  was 
actually  removed,  and  then  appeal  to  the  next  practicable 
sessions  after  the  removal  had  taken  place.  In  the  present 
instance  it  was  quite  clear,  that  the  first  practicable  ses8i<His, 
after  the  actual  removal  of  the  pauper,  was  the  sessions  to 
which  the  appeal  had  been  made. 

Patteson,  J. — I  wish  this  case  had  been  brought  before 
the  full  Court  It  is  a  very  important  question,  whetlier, 
after  a  notice  has  been  given,  pursuant  to  the  statute  of 
4  &  5  Wm.  4,  c.  76,  that  notice  not  being  followed  up  by  a 
trial  of  the  appeal,  and  the  pauper  is  afterwards  actually  re- 
'  moved,  the  appellant  may  still  give  notice  of  appeal  That 
question  I  shall  not  decide  at  once.  I  can  readily  dispose 
of  the  rest  of  the  case.  It  has  been  said  that  this  notice 
sent  by  the  appellant  does  not  amoimt  to  a  notice  of  appeal; 
and  a  person  has  sworn  that  he  did  not  mean  this  as  a 
notice.  In  doing  tliis  he  has  sworn  very  boldly  indeed.  I 
fbink  there  can  l)€  no  possible  doubt  that  this  was  a  notice 
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of  appeal     Considering  it,  therefore,  as  a  notice  of  appeal,        1840. 
the  question  arises,  whether  the  appellant,  having  given       Reoina 
notice  of  appeal,  and  let  the  time  elapse  at  which  that  ^  j,Lice8  f 
notice  ought  to  be  followed  up  by  the  trial  of  the  ap-    Middlesex. 
peal,  the  appellant  is  at  liberty  to  give  a  fresh  notice  of 
appeal,  under  the  statute  of  Car.  2.     None  of  the  cases  de- 
cided have  touched  that  point    They  have  only  established 
diis  prindple,  that  although  by  the  act  of  Parliament  the 
q>pellant  parish  has  a  right  to  appeal  before  the  pauper  is 
removed,  yet  the  appellant  parish  is  not  bound  to  give  such 
a  notice,  but  is  entitled  to  wait  until  the  pauper  is  actually 
removed.     It  does  not  follow  that  because  a  parish  begins 
to  act  according  to  the  new  remedy,  which  it  abandons, 
that  it  has  not  a  ri^t  to  resort  to  the  old  one.     That  is  a 
question  of  much  consequence,  and  fit  to  be  considered. 

Cur.  ado.  vuU. 

Pattesqn,  J. — This  was  a  rule  for  a  writ  of  mandamus 
to  the  Court  of  Quarter  Sessions,  to  enter  continuances 
and  hear  an  appeal,  and  the  question  is,  whether  the  appel- 
lant parish,  having  given  notice  of  appeal  within  twenty- 
one  days  after  it  received  the  order  of  removal,  under 
the  79th  section  of  4  &  5  Wol  4,  c.  76,  and  not  having 
prosecuted  such  appeal,  can,  upon  the  subsequent  removal 
of  the  pauper,  appeal  against  the  order  under  13  &  14 
Car.  2,  c.  12,  s.  2.  On  the  argument,  I  expressed  my  de- 
cided opinion,  that  what  took  place  here  amounted  to  a 
notice  of  appeal  by  the  appellant  parish.  On  considera- 
tion  I  certainly  adhere  to  that  opinion,  and  I  also  think 
that  the  reasons  adduced  to  shew  that  the  question  I  have 
above  stated  does  not  arise  are  insufficient.  The  question 
itself  is  of  some  importance  in  regulating  the  practice. 
This  Court  has  several  times  held,  that  the  parish  officers 
arc  not  bound  to  avail  themselves  of  the  79th  section,  but 
may  suffer  the  twenty-one  days  to  elapse,  and  appeal  to  the 
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1840.        next  aearaons  after  the  actual  removal     They  have  con- 

Rboina       b^®^  t^t  the  appellant  parish  may  treat  itself  as  a  party 

fffM.  T  "'•      c  ^^/gff'^^y^  hy  the  order  of  removal  before  actual  removal,  by 

7iic  Justices  of 

Middlesex,  the  necessary  operation  of  the  enactments  of  4  &  5  Wm.  4, 
c.  76,  or  may  wait  until  they  are  a^rieved  by  the  actual 
removal  Further  than  this,  the  decisions  have  not  gone, 
the  facts  not  having,  prior  to  the  present  case,  raised  the 
question  now  to  be  determined.  I  have  no  doubt,  that  if 
the  appellant  parish  had  lodged  and  prosecuted  an  appeal, 
in  pursuance  of  their  notice,  and  had  Sidled,  whether  on  a 
point  of  form  or  on  the  merits,  and  the  pauper  had  after- 
wards been  removed,  as  the  79th  section  directs,  the  appel- 
lant parish  could  not  have  appealed  again.  The  case  of 
Rex  V.  The  Justices  of  the  West  Hiding  of  Yorkshire  (a)  is 
an  express  authority  fi>r  the  principle  on  which  I  should  so 
hold,  and,  indeed,  the  learned  counsel  did  not  dispute  that 
point  The  dictum  of  Mr.  Justice  Butter,  in  that  same  case, 
is  also  an  authority  to  shew  that  a  notice  of  appeal  not  fol- 
lowed up  will  not  preclude  a  party  from  giving  a  fiesh 
notice,  and  appealing  thereon,  provided  it  is  in  proper  time, 
supposing  it  to  be  the  first  notice.  The  principle  of  that 
dictum  Implies  to  the  present  case,  and  as  the  84th  section 
of  4  &  5  Whl  4,  c.  76,  gives  the  expenses  of  maintenance 
to  the  respondent  parish,  if  successful,  fiom  the  time  of 
their  giving  notice  of  the  chaigeability,  no  material  injury 
arises  to  them  from  the  delay.  Loddng,  therefore,  at  all 
the  enactments  of  4  &  5  Wm.  4»  c.  76,  relating  to  this  sub- 
ject, and  not  finding  anything  which  shews  that  the  legis- 
lature intended  a  notice  of  appeal,  not  followed  up  and  pro- 
secuted, to  deprive  the  appellant  parish  of  its  remedy  upon 
the  actual  removal  of  the  pauper,  and  finding  no  absurdiQr 
or  inconsistency  involved  in  holding  that  it  did  not  so 
intend,  I  feel  myself  bound  to  hold  that  the  appellant  pariah 
mi^t  expressly  or  tacitly  abandon  their  first  notice  of 

(a)  3  T.  R.  776. 
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appeal,  and  take  their  remedy  after  the  actual  removaL  I  1840. 
am,  therefore,  of  opLnioii,  that  the  appellant  pariah  was  not  Rmina 
too  late,  and  that  this  rule  must  be  made  absolute*  _.  ,**- . 

lilODLBSEX. 

Rule  absolute. 


Regina  v.  The  Justices  of  Hampshire. 

JlLJTT  and  White  shewed  cause,  agiunst  a  rule  nisi.  An  order  of 
whidi  called  on  the  jostioes  of  the  county  of  Hants  to  shew  naoM  made  un- 
anise,  why  a  writ  of  certiorari  should  not  issue,  to  remore  ^^^  4  \%q^ 
into  this  Court  a  certain  order  made  at  the  General  Quarter  **  ''^>  ^^  ^ 

2&3Vict.c. 

Session  of  the  Peace,  holden  in  December  last,  upon  the  ap-  86,  m.  1, 3,  re- 
plication of  the  Gruardians  of  the  Hartley  Wintney  Union,  2^|||[l|^to 
for  an  order  upon  Stephen  Rowell,  to  reimburse  the  parish  ^^^1^^^ 
of  Odiham,  within  the  said  Union,  for  the  maintenance  and  fitther  of  a 

bastanL  aninst 

support  of  a  female  bastard  diild,  bom  on  the  body  of  Sarah  whom  an  ap- 
Chamjnon,   single  woman;   and  whereby  it  was  ordered  j^eonmMle, 
that  the  sum  of  IK  19s.  4d.,  the  costs  of  and  chaises  incunred  mo^Btatoaa 

^        ,       ,  applicatioii  to 

bj  the  said  Stephen  Rowell,  in  resisting  sudi  application,  the  justices  at 

should  be  paid  by  the  said  Guardians.     The  order  was  in  ^shsoo^^ 

the  following  terms :— «  Southampton  to  wit :— At  the  Ge-  ""^^1^ 

nend  Quarter  Sessions  of  the  Peace  of  our  Sovereiim  Lady  nons»  and  the 

transmission  of 

the  Queen,  holden  at  the  Castle  of  Winchester,  in  and  for  tbat  recogni- 
thp  said  county  of  Southampton,  on,  &c.  (31st  December,  ^^erSe». 
1839),  before,  &c.    By  the  Court     Wherew  a  female  bas-  »^™^^  ^^  ^ 
tard  child  was  bom  on  the  28th  day  of  Mardii  last,  in  the  state  thosemat- 
paridi  of  Odiham,  within  the  Union  of  Hartley  Wintney,  fect*cannot  be 
10  this   county,  of  the  body  of  Sarah  Champion,  single  [|jQ^*|2  ^^ 


^roman,  whidi  said  bastard  child,  by  i^ason  of  the  inability      Ititnotan 
of  the  said  mother  of  such  diiU  to  provide  for  its  main-  the  order,  that 
teoance,  has  become  duurgeaUe  to  the  said  parish,  and  the  \^^  mother  to 
Guardians  oftliesaid  Union  baring  made  diligent  inquiry  as  ^^1^°*^^ 
to  the  fiither  of  such  child,  and  due  notice  baring  been  given  pvish  apply, 
to  Stephen  Rowell,  of  the  said  parish,  sawyer,  of  the  appu-  able  thereto,  or 

that  the  consent 

of  the  guardians 

lo  the  application  was  obtained. 
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1840.        cation  hereunder  mentioned  intended  to  be  made,  the  said 

REorNA       guardians  have  applied  to  this  Court  for  an  order  on  the 

t'-.         said  Stephen  Rowell,  the  person  whom  they  charge  with 

Xoc  J  ttttlCOS  of 

Hampshire,  being  the  putative  father  of  such  child,  to  reimburse  the 
said  parish  for  its  maintenance  and  support :  and  the  said 
guardians  not  having  produced  any  agreement  of  the  said 
Stephen  Rowell,  and  the  said  Stephen  Roweli  having  ap- 
peared at  this  Court  by  his  attorney,  at  the  time  when  such 
application  came  on  to  be  heard,  this  Court  hath  proceeded 
to  hear,  and  hath  heard  evidence  thereon,  and  not  beii^ 
satisfied  that  the  evidence  adduced  sufficiently  supported 
the  chaige  made  against  the  said  Stephen  RoweU,  do  not 
think  fit  to  make  any  order  on  the  said  Stephen  Roweli, 
but  do  order  and  direct  that  the  sum  of  19/L  Ids.  4cL,  being 
the  fiill  costs  and  charges  incurred  by  the  said  Stephen 
Roweli,  in  resisting  such  application,  shall  be  paid  by  the 
said  guardians."  The  ground  on  which  this  application  was 
made  was,  that  it  did  not  appear  on  the  fiice  of  the  order 
that  the  justices  had  jurisdiction  to  make  it  That  would 
depend  on  the  language  of  the  4  &  5  Wm.  4,  c.  76,  ss.  72, 
73,  and  2  &  3  Wm.  4,  c  84,  ss.  1,  3.  By  the  former  star 
tute  it  was  provided  that  the  Quarter  Sessions  should  have 
power,  on  applications  by  parish  officers,  to  chaige  the 
putative  &thers  of  bastard  children  with  their  support  for  a 
certain  period;  and  in  case  the  Quarter  Sessions  diould 
not  make  such  an  order,  that  it  should  be  lawfol  to  give  the 
putative  &ther  the  costs  of  resisting  the  application.  By 
the  latter  statute  it  was  provided,  that  after  it  was  passed, 
**  it  shall  not  be  lawfiil  to  make  any  such  applicaticm  to  any 
Court  of  Greneral  Quarter  Sessions,  nor  shall  any  Court  of 
General  Quarter  Sessions  have  any  authority  to  make  any 
order  upon  any  such  application."  By  that  section  the 
power  to  make  orders  on  the  putative  fiithers  of  bastaid 
children  was  transferred  to  the  ^*  special  or  petty  session, 
in  and  for  the  division  or  borough  within  which  such  union 
or  parish,  or  any  part  thereof,  shall  be  situated."  By  sec- 
tion 3,  it  was  provided,  "  That  if  the  person  whom  the 
guardians  or  overseers  shall  charge  with  being  the  putative 
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&ther  of  such  child,  shall  declare  to  the  justices  in  such        1840. 
special  or  petty  session,  that  he  is  desirous  that  the  charge        recina 
shall  be  heard  and  determined  at  the  Quarter  Sessions  of  _    ,t?. 

.  ,      ,    «     ,  1     ,  The  Jottioes  of 

the  peace,  and  shall  then  and  there  enter  into  a  recog-    Hampbhiee. 

nizance,  with  two  sufficient  sureties,  conditioned  personally 

to  appear  at  the  Quarter  Sessions  then  next  or  next  but 

one  ensuing,  as  the  justices  shall  think  fit,  to  answer  to  the 

said  charge,  and  to  abide  the  judgment  of  the  Court  at  such 

sessions,   and  to  pay  all  the  costs  incurred  by  the  said 

guardians  and  overseers  in  bringing  such  charge  before  the 

aud  Court,  in  case  the  Court  shall  adjudge  him  to  be  the 

putative  &ther  of  such  child,  then  the  justices  in  special  or 

petty  session  shall  not  proceed  further  to  hear  the  chai|^, 

but  shall  take  such  recc^nizance,  and  transmit  it  to  the 

derk  of  the  peace ;  and  in  such  case  all  fiirther  proceedings 

in  the  matter  of  such  chai^  shall  be  had  before  the  said 

Court  of  Quarter  Sessions  as  if  this  act  had  not  been 

made."     The  principal  objection  was,  that  the  order  did 

not  state  that  an  application  had  been  made  to  the  petty 

sessions,  or  that  a  recognizance  had  been  entered  into,  or 

that  that  recognizance  had  been  transmitted  to  the  Quarter 

Sessions.     Although  those  matters  did  not  appear  on  the 

face  of  the  order,  the  affidavits,  in  answer  to  the  application, 

stated  that  all  those  steps  had  been  taken. 

Patteson,  J. — I  cannot  hear  those  affidavits,  as  the  rule 
is  quite  dear  that  I  must,  in  deciding  this  question,  as  to 
what  ought  to  appear  on  the  order,  only  look  to  what  ap- 
pears on  the  &ce  of  the  order  itsel£ 

Plait  and  White  then  contended  that  the  order  was  suf- 
ficient as  it  stood,  to  shew  that  the  justices  had  jurisdiction 
to  make  it  If  the  two  sections,  the  first  and  second  of  the 
2  &  3  Vict  c.  85,  were  read  together,  it  would  appear  that 
the  Quarter  Sessions  had  clearly  power  to  make  this  order, 
although  certain  things  were  required  to  be  done  previous 
to  that  jurisdiction  being  exercised*     As  the  jurisdiction 
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1840.        did  exist,  it  would  be  presumed  that  it  had  been  properly 

REaiNA       exercised,  and  if  so,  the  acts  in  question  must  have  been  done. 

rhe  Jiitti     of  '^^'^  ^^'^^  ^^  authority  to  shew  that  it  was  necessary  for 

Hampshiae.    the  justices  to  set  forth  all  those  steps  prescribed  by  the 

statute  as  having  been  taken.     Other  objections  had  been 

taken  to  the  order,  but  those  would  have  been  more  properly 

uxged  by  the  putative  fiither,  in  case  an  order  had  been 

made  upon  him  by  the  sessions.     The  residt  of  them  was^ 

that  the  order  did  not  shew  this  to  be  a  proper  case  for  the 

interference  of  the  justices  to  make  an  order  on  the  putative 

&ther.     That  objecti<m  could  not  be  taken  by  the  g^uardians, 

as  they  applied  to  the  sessicms  for  the  purpose  of  obtaining 

the  order. 

ItawUntofh  in  support  of  the  rule,  submitted  that  it  was 
not  competMit  for  the  other  side  to  introduce  affidavits^ 
in  order  to  supply  defects  in  the  order  of  sessions. 
He  cited  Regina  v.  The  Leeds  and  Manehetter  Railway 
Company  (a).  Since  the  passing  of  2  &  3  Vict  c  85,  s.  1, 
the  jurisdiction  of  the  Quarter  Sessions  to  make  orders  of  this 
description  was  abolished  generally.  By  the  third  section, 
certain  exceptions  were  introduced  which  gave  the  quarter 
sessions  jurisdiction.  Unless  the  fiusts  which  constituted 
those  exceptions  occurred,  the  sessions  had  no  jurisdic- 
tion. It  was  necessary,  therefore,  in  order  to  avoid  the 
effect  of  the  general  provision  contained  in  sec.  1,  that  those 
tects  should  be  shewn  on  the  face  of  the  order.  Where  the 
question  of  jurisdiction  arose,  there  was  no  intendment  in 
fiivour  of  it  It  was  necessary  that  the  jurisdiction  should 
clearly  appear  on  the  fice  of  the  order.  He  cited  Regina 
V.  Toke{b),  Rex  v.  Davis  (c),  Rex  v.  The  Inhabitant  of 
HiOcoU  (<0,  Rex  v.  Stone  {e\  Regina  v.  Read{f).  If  this 
order  had  been  made  previous  to  the  passing  of  2  &  3  Vict 

(a)  3N.  &  P.  439;  8  Ad.  k  551. 
EI.  413.  ((0  6  T.  R.  583. 

(6)  3  N.  &  P.  323;  8  Ad.  &         (e)  1  East,  639. 
£1.  227.  (/)  1  P.  &  D.  413 ;  9  Ad.  & 

(c)  2  N.  &  M.  349;  5  B.  &  Ad.  El.  619. 
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c.  85,  it  would  have  been  in  the  same  form.     The  passing        1 840. 
of  that  statate  had  introduced  sutotantial  changes  in  the     "-J^^ 
jurisdiction  of  the  sessions^  and  those  must  clearly  shew  «• . 

The  JofticM  01 


that  a  diflference  ought  to  be  made  in  the  statements  con-  Ham psiiniE. 
tained  in  the  order.  The  <Nrder  was  objectionable  in  other 
respects,  as  it  did  not  shew  that  the  mother  of  the  child  had 
t  setdement  in  the  parish  of  Odiham,  or  that  she  was 
cfaaigeaUe  to  that  parish,  or  that  the  consent  of  the  guar- 
dims  to  make  the  application  had  been  obtained. 

Patte8QN»  J.— If  this  had  been  an  order  on  the  putative 
iather,  those  objections  might  have  been  available.  If  it 
had  appeared  that  the  mother  was  not  settled  in  the  parish, 
or  that  she  was  not  chargeable,  or  that  the  consent  of  the 
guardians  to  make  the  application  to  the  sessions  had  not 
been  procured,  that  might  be  a  ground  for  refusing  to  make 
the  order  upon  the  putative  &ther ;  but  those  are  matters 
whidi  could  be  of  no  importance,  since  the  order  was  re- 
fined. In  order  to  support  those  objections,  it  must  be 
contended,  that  if  the  order  had  stated  the  woman  not  to  be 
settled  in  the  parish  making  the  appUcation,  and  that  the 
JQSticee^  on  that  ground,  refused  to  make  the  order  on  the 
putative  jGither,  but  directed  the  i^plicants  to  pay  his  costs, 
that  diat  would  have  been  a  bad  order.  The  case  being 
brou^t  before  the  Quarter  Sessions,  tor  whatever  reason 
the  justices  refused  to  make  an  order  on  the  putative  fitther^ 
it  could  not  be  said  that  they  had  no  jurisdiction  to  ord^ 
costs  to  be  paid  by  the  applicants  to  the  party  against 
idiom  they  made  the  appHcation.  No  doubt  an  appUcation 
against  the  putative  &dier  must  be  originally  made  to  the 
justices  at  petty  sessions,  and  that  the  putative  £sither,  if  he 
wiriies  to  refer  the  matter  to  the  Quarter  Sessions,  must 
enter  into  recognizances,  which  are  to  be  transmitted  to  the 
Quarter  Sessions.  The  question  is,  whether  those  steps 
must  appear  on  the  &ce  of  the  order?  On  this  point,  Ishall 
take  time  to  consider  my  judgment 

Cur.  (Uh.  vuM. 
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1840.  Pattbson,  J. — ^The  question  in  this  case  arises  under  the 

^^]^2^J^     statutes  4  &  5  Wm.  4,  c.  76,  ss.  72  and  73,  and  2  &  3  Vict. 
_     ,«»•  c.  85,  ss.  1  and  3.     By  the  former  act,  the  justices  in  the 

HAifPSHiEE.  Court  of  Quarter  Sessions  have  power  to  hear  applications 
by  parish  officers,  for  charging  the  putative  £sither  of  a  bastard 
child,  and  to  make  an  order  on  him ;  or  in  case  they  do  not 
make  such  order,  to  ^ve  him  the  costs  of  resisting  the  ap- 
plication. By  the  latter  act,  the  power  of  hearing  such 
applications  is  given  to  justices  in  special  or  petty  sessions, 
and  it  is  enacted,  that  ^^  after  the  passing  of  this  act,  it  shall 
not  be  lawful  to  make  any  such  application  to  any  Court  of 
general  Quarter  Sessions,  nor  shall  any  Court  of  general 
Quarter  Sessions  have  any  authority  to  make  any  order  upon 

any  such  af^lication."    The  third  section,  however,  pro- 

• 

vides,  that  if  the  person  charged  shall  declare  to  the  justices 
at  petty  sessions  that  he  is  desirous  that  the  chaige  shall  be 
heard  and  determined  at  the  Quarter  Sesdons,  and  shall 
enter  into  recognizance  as  there  directed,  then  the  justices 
in  petty  sessions  shall  not  proceed  further,  but  shall  take 
such  recognizance,  and  transmit  it  to  the  derk  of  the  peace ; 
*^  and  in  such  case,  elljurther  proceedings  in  the  matter  of 
such  chaige  shall  be  had  before  the  said  Court  of  Quarter 
Sessions,  as  if  this  act  had  not  been  made."  The  effect  of 
these  enactments  clearly  is,  to  give  authority  to  the  Court 
of  Quarter  Sessions,  only  under  certain  circumstances  and  on 
certain  conditions.  The  ezistenoe  of  those  drcumstanoeSy 
and  the  performance  of  those  conditions  do  not  raise  a  mere 
question,  whether  a  party  has  put  himself  in  a  situation  to  be 
heard  at  the  Quarter  Sessions,  but  a  question  as  to  the  juris- 
diction of  the  Quarter  Sessions.  In  the  present  case,  the 
circumstances  existed,  and  the  conditions  were  performed,  as 
appears  by  affidavits.  But  it  is  contended  that  those  affidavits 
cannot  be  received,  and  that  the  order  of  Quarter  Sessions 
must,  on  the  &ce  of  it,  shew  all  that  is  necessary  to  give 
the  Court  jurisdiction.  The  order  does  not  shew  that ;  for, 
it  merely  states  the  application  of  the  guardians  to  the 
Court  of  Quarter  Sessions,  the  determination  of  the  Court 
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not  to  make  an  order  on  the  person  chaiiged,  and  an  award       1840. 

of  costs  in  his  &vour.    It  is  in  the  same  form  as  if  the      req"^ 

Quarter  Sessions  had  general  origin^  jurisdiction  under  q.    «*'.     ^ 

4  &  5  Wm.  4,  not  a  jurisdiction  arising  from  th^  transtnis-    HAMPSHnst 

abn  of  the  recognizance,  &C.9  under  2  &  3  Vict   Such  being 

the  state  of  ftcts,  I  am  of  opinion  that  the  writ  of  certiorari 

prajed  for  by  this  motion  must  go.     I  cannot  find  any  dis^ 

tiDCtion  laid  down  between  orders  by  justices  in  Quarter 

SesQonsy  and  out  of  Quarter  Sessions.    In  either  case,  it  is 

necesBaiy  that  the  order  should  shew,  upon  the  &ce  of  it, 

that  they  have  jurisdiction.     Now,  the  statute  of  2  &  3  Vict 

expressly  enacts,  that  they  shall  not  have  authority,  unless 

the  case  be  transmitted  to  them  from  the  petty  sessions. 

Tliey  should^  therefore,  have  stated  in  their  order  that  it 

was  so  transEmitted. 

Rule  absolute. 


Edwabdb  v.  Naheb. 

ff  HITE  moved  to  make  absolute  a  rule  nisi,  for  referring  U  is  mffioieot 
it  to  the  Master,  to  compute  principal  and  interest  on  a  bill  ^si^to  compute 
of  exchange.     The  question  was,  whether  the  affidavit,  on  ?"j^*^"^^ 
which  the   appliction  was  founded,  disclosed  a  sufficient  receiving  mei- 
aervioe  on  the  defendant  ?    The  affidavit  stated,  that  the  de^  d^endant  at 
fendant  had  left  the  copy  of  die  rule,  *'  widi  a  female  who  ^'J'n^^* 
was  in  the  habit  of  receiving  messages  for  the  defendant,  at 
the  dwelling  house  of  the  defendant,  in  Brewer  Street, 
Golden  Square.^ 

PiLTTBBON,  J. — I  think  that  is  a  sufficient  service  of  the 
rale. 

Rule  absolute. 


VOL.  IX*  K  D.  1^.  c. 
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1840. 

Franks  v.  Wicks. 

Id  order  to  rap.   jf  YNDALE  applied  for  a  rule  to  shew  cause,  why  the 

cation  to^y    proceedings  in  this  case,  on  a  judgment  in  the  Brighton 

g^^^j^       Court  of  Requests  Act,  (3  &  4  Vict  c.  10)  should  not  be 

ft^^n  Court  stayed.     The  plaintiff  had  lodged  a  plaint  in  that  Court  for 

Act,  a  writ  of    the  recovery  of  a  sum  of  lOiL,  and  the  judge,  acting  without 

mm,  tlie  rule    ^^  assistance  of  ajuiy,  as  he  was  empowered,  dismissed 

S[!idute^  ^th     ^^  claim*     Another  plaint  for  the  same  debt  was  afterwards 

int  hutanoe.     lodged  by  the  plaintiff,  and  judgment  was  pronounced  in 

his  favour.     The  present  application  was  made,  pursuant 

to  the  provisions  of  sec  46  of  the  statute,  by  which  it  was 

provided,  ^'  That  no  plaint  entered  in  the  said  Court,  nor 

any  order,  judgment,  or  proceeding  therein  shall  be  removed 

into  any  superior  Court,  by  any  writ  or  process  whatsoever, 

except  by  leave  of  a  judge  of  one  of  the  superior  Courts  at 

Westminster,  and  then  only  in  cases  where  the  debt  claimed 

shall  exceed  6k  ;  and  in  all  such  cases  it  shall  be  lawful  for 

any  such  judge,  by  an  order  in  writing  under  his  hand,  to 

stay  all  proceedings  in  the  said  Court  hereby  created,  upon 

such  terms  as  to  giving  security  for  the  costs  incurred  in 

the  said  Court  hereby  created,  and  for  the  costs  which  may 

be  incurred  in  any  action  to  be  brought  in  the  superior 

Court  for  the  same  matter,  or  otherwise,  as  such  judge  shall 

direct ;  which  security  may  be  taken  by  way  of  recognizance, 

or  otherwise,  as  such  judge  shall  think  fit.** 

Patteson,  J. — The  proper  mode  of  proceeding  will,  I 
think,  be  for  you  to  move  for  a  rule  for  a  certiorari,  which 
will  be  absolute  in  the  first  instance,  to  remove  the  pro- 
ceeding of  the  Court  of  Requests  into  this  Court  When 
removed,  then  an  application  may  be  made  to  stay  them. 

Rule  accordingly  (a). 

(a)  See  Waster  v.  Maatm,  ante^  vol.  8,  p.  705. 


MICHAELMAS.  TKRM,  4  VICT.  179 

1840. 

Know  v.  Duncan. 

JjKARTIN  applied  for  a  rule  to  shew  cause,  why  a  certain  If  a  defendant 
ram  of  money,  which  the  defendant  had  paid  into  Court  in  moneT^tnl^ 
lieu  of  bail,  pursuant  to  43  Gea  3,  c.  46,  and  the  7  &  8  Geo.  ^~;^''* 
4,  &  71,  should  not  be  paid  out  to  the  plaintiff.     The  de-  ^^"^  the 

countrTf  the 

feDOant  had  been  arrested  under  a  judge's  order,  on  the  Court  will 
1  &  2  Vict  a  110,  B.  3,  it  being  sworn  that  the  defendant  ^^^  taking 
nw  about  to  leave  the  country,  and  proceed  to  India.     In-  ^(^Jj^^ 
qoiiies  were  afterwards  made  at  the  India  House,  and  it  was  serfedbjiddi. 

inff  it  lup  in  the 

tneii  ascertained  that  he  had  actually  sailed  for  India.  The  oloe. 
diflhml^  was  as  to  where  the  rule  nisi  should  be  served.  In 
the  case  oi  Peate  v.  Tri9cott{a)y  the  Court  allowed  a  copy 
of  the  rule  in  a  similar  case  to  be  left  at  the  defendant's  last 
place  of  abode,  and  to  be  stuck  up  in  the  office.  It  was  sub- 
niitted  that  the  rule  might  be  stuck  up  in  the  office  merely. 

Pattbbon,  J. — That  I  think  would  be  sufficient  service 
under  the  circumstances  of  this  case. 

Rule  accordingly  (6). 

(a)  1  Chit.  R.  675. 

{h)  See  Waier  y.  BMnwn,  1  Taunt.  433. 


Vauohton  9.  Brinb  and  Others. 

UUMFJtEY  applied  for  a  rule  to  shew  cause,  why  an  a  writ  of  tub- 
attachment  should  not  issue  against  the  attorney  of  the  de-  £^^,I^Sred 
fendants,  tor  not  obeying  a  writ  of  subpoena  duces  tecum,  •  defendant's 
which  required  the  attorney  to  attend  as  a  witness,  on  behalf  i>Mr  on  a  par- 
of  the  plaintiff  at  the  trial  of  this  cause.     Some  difficulty  dlTnotcom- 
arose  upon  the  form  of  the  subpowia.    It  required  the  at-  J^^^^^^ 

day  to  day," 
after  that  day.    The  came  was  postponed  at  the  instanoe  of  the  detodant,  and  the  attorney 
4d  not  ippear  on  the  day  when  the  cause  was  ealled  on.     The  Court  reftised  an  attachment  for 
to  the  sohpoMM. 

N  2 
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tomey  to  attend  on  the  6th  of  Jtine^  but  did  not  contain 
the  usual  clause,  commanding  him  to  attend  **  from  day  to 
day"  after  that  day.  When  the  cause  was  reached  in  the  list 
on  the  6th,  an  application  was  made  by  the  counsel  for 
the  defendant  to  defer  it  until  the  18th.  On  the  IStfa, 
when  the  cause  was  called  on^  it  was  ascertained  in  the  usual 
way,  that  the  attorney  was  not  in  attendance.  The  plain- 
tiff was  consequently  forced  to  withdraw  his  record.  The 
question  was,  whether  the  omission  already  mentioned  in 
the  writ  of  subpoena  prevented  the  non-attendance  of  the 
attorney  from  amounting  to  a  contempt  ?  It  appeared,  by 
the  aflSdavits,  that  he  had  not  attended  on  the  6th.  He 
must,  being  an  attorney,  have  been  aware  of  the  application 
made  by  his  counsel  for  postponinir  the  triaL  Beinir  so 
awa)re,  he  must  have  known  that  it  was  his  duty  to  attend 
on  the  18th.  Not  having  done  so  he  had  committed  a 
contempt 

Pattbson,  J.— I  think  the  plaintiff's  remedy  by  attach- 
ment is  lost  by  the  omission  of  the  usual  words  in  the  sub- 
pcena,  and  I  am  not  disposed  to  assist  a  party  who  neglects 
his  duty.  I  cannot  say  that  a  person  is  in  contempt  for  not 
doing  what  he  was  not  required  to  do.  As  those  words 
had  not  been  inserted  in  the  subpoena,  I  think  the  plaintiff 
is  not  entitled  to  an  attachment,  for,  I  cannot  bring  a  par^ 
into  contempt  by  construction. 

Rule  refused. 


Bush  v.  Prinq. 

If  a  defeiidu>t>  TyRWHITT  applied  for  a  ruk,  calling  on  the  de* 
<?deUy^  ob!.^^  fondant  to  shew  cause,  why  the  side  bar  rule,  obtained  by 
^^  UTurJ^'  ^^°^  ^  ^^  ^^'^^^  should  not  be  discharged.    This  ap{dicatioQ 

the  Court  will 

permit  btm  to  have  H  tried  by  tuch  a  Jmy,  kit  will  oonpel  bim  to  try  it  is  its  order  puriuMit  to 

the  notice  of  trial,  althongh  on  a  day  when  the  utoal  preetioe  ia  not  to  take  qpecial  Jwiea. 


PaxN«. 
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was  made  on  the  17th  of  November,  and  notice  of  trial  had  1810. 
been  given  for  the  third  Sittings  in  this  Term,  and  which  ^^^ 
were  to  take  place  on  the  23rd.  It  was  not  usual  to  tiy 
qiecial  juries  at  those  Sittings.  The  defendant  had  served 
his  rule  for  a  special  jury  on  the  ISth*  The  object  of  the 
defendant  was  sworn  to  be  to  obtain  delay,  as  the  issue 
raised  on  the  pleadings  was  exceedin^y  simple,  and  could 
not  require  the  intervention  of  a  special  jury.  The  plaintiff 
had  no  objection  that  the  cause  should  be  tried  by  a  special 
juiy,  but  he  was  desirous  of  avoiding  the  delay  resulting 
from  the  course  which  the  defendant  had  pursued. 

Pattesoh,  J. — The  usual  course  now  adopted  is,  to 
obtain  a  rule  nisi,  to  shew  cause,  in  two  days,  why  the  case 
diould  not  be  tried  in  its  order,  on  the  23rd,  although  the 
rule  of  the  special  jury  has  been  obtained.  If  the  defendant 
can  be  prepared  with  a  special  jury  on  that  day,  he  may 
have  the  cause  tried  by  it  This  mode  is  now  adopted  in 
practice,  instead  of  moving  to  dischaige  the  rule  for  a  special 
jury. 

Rule  nisi  accordingly* 

Hoggins  appeared,  when  the  rule  was  due,  to  shew  cause, 
but  was  not  furnished  with  any  affidavit  in  answer  to  the 
plaintiff's  application. 

Pattesok,  J. — The  defendant  may  have  the  cause  tried 
by  a  special  jury  on  the  23rd,  but  it  must  be  taken  in  its 

order. 

Rule  absolute. 


Baknes  and  Others  v.  Whitemak. 

ClARKSON  shewed  cause  against  a  rule  nisi,  obtained  whm  a 
by  Tyndale,  calling  on  the  defendant  to  shew  cause,  why  5!j?^[^ 


electa  to  be 
nonsoitedy  he  cwrnot  afterwards  move  to  set  aside  tbat  nonsuit. 
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BARKBt 

and  Others 

V. 

Whitkman. 


the  nonsuit,  in  this  case,  should  not  be  set  aside,  and  a  new 
trial  granted,  on  the  ground  of  misdirection  on  the  part  of 
the  under-fiheriff,  at  the  trial  of  the  cause  before  him.  The 
declaration  contained  only  one  count,  which  was  on  the 
account  stated.  It  was  proposed,  on  the  part  of  the  plain- 
tiff, at  the  trial,  to  prove  his  case,  by  reading  certain  docu- 
ments, which,  it  was  contended,  the  defendant  ou^t  to 
produce.  The  under-sheriff  was  of  opinion,  that  the  de- 
fendant was  not  bound  to  produce  them.  The  plaintiff  then 
put  in  a  letter  for  the  purpose  of  supplying  the  defect  in  his 
case.  The  under«heriff  having  read  this  letter,  thought 
that  it  would  only  entitle  the  plaintiff  to  nominal  damages, 
but  expressed  his  willingness  to  allow  the  case  to  go  to  the 
jury  upon  the  evidence.  The  plaintiff's  counsel  requested 
that  the  case  might  go  to  the  jury,  and  the  counsel  for  the 
defendant  was  upon  the  point  of  addressing  the  jury  for  his 
client,  when  the  plaintiff's  counsel  elected  to  be  nonsuited. 
The  present  releases  obtained  on  the  ground  that  the  under- 
sheriff  was  wrong  in  the  opinions  which  he  had  expressed 
with  respect  to  the  evidence.  Clarkson  submitted  that  as 
the  plaintiff  had  elected  to  be  nonsuited,  it  was  not  com- 
petent for  him  to  move  to  set  that  nonsuit  aside. 


Patteson,  J. — I  think  that  where  a  plaintiff  has  elected 
to  be  nonsuited,  he  cannot  move  afterwards  to  set  it  aside. 
It  was  afterwards  arranged  between  the  parties  that  a  new 
trial  should  take  place  on  certain  terms. 

Rule  accordin^y.  (a) 


(a)  In  the  case  of  Alexander  v. 
Barker,  2  C.  &  J.  133,  it  was 
held,  that  submitting  to  a  nonsuit 
out  of  deference  to  the  opinion  of 


the  judge  at  the  trial,  which 
opinion  is  incorrect,  does  not 
estop  the  plaintiff  from  moving 
to  set  aside  that  nonsuit. 
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Sainsbury  V.  TUORP. 

J  HOMAS  moved  that  the  writ  of  summonsy  issued  in  this  when  a  d«- 
caae  against  the  defendant,  might  be  served  upon  the  de-  JfllJSe  <»*I* 
fendant,  by  leaving  it  at  the  house  of  his  uncle.     The  affi-  not  be  fojiid. 
dsTit,  on  which  the  application  was  founded,  stated  that  the  left  atUs 
defendant  had  fonnerly  held  some  situation  in  the  Annj  ^  4e  de- 
Pay  Office.     Inquiries  were  made  at  that  office  as  to  where  J^J^Jj^*^- 
the  defendant  resided,  the  inquirer  was  then  informed  that  ^^  the  Court 
his  address  was  the  house  of  his  uncle.     An  inquiry  was  temceofA 
then  made  at  the  house  of  the  unde,  and  the  answer  was  ]^u  itt^* 
that  the  defendant  did  not  reside  there.     Two  several  letters  Mn«|f  *».  •<>  ^ 

good  lemce. 

were  then  written,  addressed  to  the  defendant,  and  left  at 
the  uncle's  house.  Answers  were  subsequently  returned  to 
diese.  On  this  state  of  facts,  it  was  proposed,  that  the  writ 
of  summons  should  be  served  at  the  house  of  the  uncle. 


Patteson,  J. — K  the  defendant  cannot  be  served,  and 
he  is  keeping  out  of  the  way  to  avoid  service,  a  writ  of  dis. 
trii^as  should  be  obtained  in  the  usual  way.  I  cannot  in- 
troduce a  new  practice  for  the  purpose  of  this  particular 
case.  I  do  not  think  a  service  at  the  uncle's  would  be 
sufficient 

Rule  refused. 


Wright  v.  Lewis. 

J^IoNTAOUE  SMITH  diewed  cause  against  a  rule  if  a  defend- 
nisi,  obtained  by  Butt,  calling  upon  the  plaintiff  to  shew  3btiSf']&*"' 

ment  of  non 
prat,  for  a  retarn,  end  a  certain  amount  for  costSi  the  judgment  is  not  final,  until  taxation ;  but 
iroold  be  final  if  it  had  been  for  a  return  only. 

h  such  a  case,  the  defendant,  in  order  to  obtain  his  costs,  should  assess  them  before  a  jury, 
ai  consequential  on  his  damages. 

Ifawrit  ofpone  per  vadios,  if  made  returnable  in  Vacation,  instead  of  Term,  although  by 
Mistake,  the  Court  will  set  it  aside. 
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1 840.        cause,  why  a  writ  of  procedendo  should  not  issue,  and  why 
^^^^^^^     the  writ  of  pone  per  vadios  should  not  be  set  aside.     It  ap- 
V*  peared,  from  the  a£Sdavits,  that  a  plaint  in  replevin  was 

levied  in  the  County  Court  of  the  sheriff  of  the  coun^  of 
the  city  of  Exeter,  on  the  29th  of  May,  1838.  The  plain- 
tiff declared  on  the  26th  of  June,  and  on  the  24th  of  July 
the  defendants  avowed  for  SL  lOs.  rent  in  arrear.  The 
plaintiff  pleaded  on  the  2l8t  of  August  riens  in  arrear.  To 
this  plea,  the  plaintiff  demurred,  on  the  ground  that  it  was 
not  pleaded  by  attorney,  although  the  plaintiff  had  ap- 
peared by  attorney.  The  plaintiff  did  not  join  in  demurrer, 
and  judgment  of  non  pros,  was  given  in  &vour  of  the  de- 
fendant on  the  19th  of  August,  1839,  for  a  return,  as  weU 
as  for  14iL  Is.  lOcL  for  costs.  A  writ  of  recordari  facias 
loquelam  was  delivered  to  the  sheriff  on  the  24th  of  August. 
On  the  19th  of  September,  which  was  the  next  Court  day, 
the  defendant's  costs  were  taxed.  To  the  writ  of  recordari 
&cias  loquelam,  the  sheriff  returned  the  plaint,  and  all  the 
subsequent  proceedings  in  the  cause.  The  plaintiff  then 
applied  to  quash  the  sheriff's  return,  and  issue  an  attach- 
ment against  the  sheriff  for  not  making  a  due  return  to  the 
writ  (a).  This  rule  was  made  absolute,  and  the  sheriff 
amended  his  return,  by  returning  the  plaint  alone,  as  pend- 
ing in  his  Court.  The  present  rule  was  then  obtained. 
The  objection  to  the  writ  of  pone  per  vadios  was,  that  the 
plaintiff  had  made  it  returnable  on  the  26th  of  May,  which 
was  out  of  Term,  but  which,  by  a  mistake  in  all  the  almar 
packs,  had  been  treated  as  the  first  day  of  Trinity  Term. 
This  being  a  mere  mistake,  M.  Smith  submitted,  that  the 
plaintiff  would  not  be  permitted  to  suffer  in  consequence  of  it. 
Then,  as  to  the  principal  question,  of  whether  final  judgment 
could  be  considered  as  having  been  pronounced  in  the  County 
Court,  before  the  recordari  facias  loquelam  was  received  by 
the  sheriff;  it  was  submitted,  that  the  judgment  pronounced 
amounted  merely  to  an  interlocutory  judgment,  and  not  to 

(a)  Sec  the  case  reported,  ante^  vol.  8,  p.  5U. 


MIGHABLMAS  T£RM>  4  YICT,  ^^^ 

a  final  judgment  According  to  Gilbert i  Replevin  (a),  the  l^^^» 
defendant  mi^t  have  a  writ  of  inquiry  on  the  judgment,  in  Wbight 
Older  to  assess  his  damages.  Previous  to  the  passing  of  the  lewis. 
7  Hen.  8^  a  4^  and  21  Hen.  8^  c.  19,  a  defendant  in  reple- 
vin could  not  recover  his  costs.  It  was  so  laid  down  at 
p.  165  of  the  work  already  cited.  Those  two  statutes  gave 
lum  damages  and  costs.  The  damages  could  only  be  as- 
sessed by  a  jury,  and  the  costs  being  the  consequence  of 
tlie  damages,  no  judgment  could  be  final,  until  a  writ  of  in- 
quiry had  been  executed.  By  17  Car.  2,  c.  7,  s.  2,  which 
dearly  applied  to  the  present  case,  the  defendant  having 
anrowed  for  rent  in  arrear,  he  was  entitled  to  the  costs  of 
executing  a  writ  of  inq^iiy-  By  the  cases  of  Builer  v. 
Bulkeiey  {b),  and  Doe  d.  Harvey  v.  Francis  (c),  it  appeared 
that  the  judgment  could  not  be  considered  as  final,  until  the 
actual  taxation  of  costs  took  {dace.  Being  an  interlocutory 
judgment,  the  plaint  might  be  removed  at  any  time  before 
final  judgment  was  signed.  This  appeared  firom  the  case  of 
Bevan  v.  Prothesk  (d).  The  maij^^nal  note  of  that  case 
was,  ^  Recordari  facias  loquelam  stays  all  fiirther  proceed- 
ings in  County  Court,  though  delivered  after  interlocutory, 
if  before  final  judgment"  Again,  in  Godley  v.  Marsden  (e), 
where  a  cause  was  removed  firom  an  inferior  Court  after  in- 
teriocutory  judgment,  and  before  inquiry,  the  Court  refiised 
to  award  a  procedendo.  The  case  of  Walker  v.  Gann  (/) 
was  distinguishable  firom  the  present.  In  that  case,  the 
Court  granted  a  procedendo  after  interlocutory  judgment, 
although  final  judgment  had  not  been  signed.  But  in  that 
case  a  writ  of  inquiry  was  executed,  and  a  verdict  found  for 
the  plaintifiP.  In  speaking  of  that  case  in  Godley  and  Mars- 
den.  Chief  Justice  Tindal  observed,  ^^  not  only  had  judg- 
ment been  sufiTered  by  defiEiult,  but  a  jury  had  found 
damages  upon  inquiry,  so  that  nothing  remained,  but  the 
mere  form  of  final  judgment"    Nothing  of  the  kind  was 

(a)  P.  163.  (d)  2  Burr.  1151. 

{h)  1  Bing.  233;  8  Moo.  104.  (e)  6  Bing.  433;  4  Moo.  &;  P.  138. 

(c)  Ante,  vol.  7,  p.  193.  (/)  7  Dowl.  &  R.  769. 
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1840.  the  fact  in  the  present  case.  It  was  true,  that  m  the  judg- 
ment, the  amount  awarded  for  costs  was  mentioned,  but  the 
aflSdavits  clearly  shewed  that  no  taxation  had  taken  place 
until  the  19th  of  September,  which  was  after  the  deliveiy 
of  the  writ  of  recordari  fiicias  loquelam.  The  present  rule 
ought,  therefore,  to  be  discharged. 

Pattbson,  J. — The  mistake  in  the  almanacks  appears  to 
have  arisen  from  calculating  Sunday  as  one  of  the  four  days 
which,  pursuant  to  11  Geo.  4,  and  1  Wm*  4,  c.  70,  s.  6,  the 
end  of  Easter  Term  and  the  commencement  of  Trinity 
Term  were  postponed,  in  consequence  of  the  time  at  which 
Easter-day  fell 

Butty  in  support  of  the  rule,  contended,  that  the  judg- 
ment in  this  case  was  a  common  law  judgment  for  a  return, 
and,  therefore,  was  final.  With  respect  to  the  argument, 
that  the  taxation  of  costs  was  necessary  to  render  the  judg- 
ment final,  that- was  not  the  case.  The  judgment  in  the 
County  Court  was  pronounced  by  the  suitors,  and,  therefore, 
the  taxation  of  costs  which  subsequently  took  place  was  not 
at  all  analogous  to  a  taxation  in  the  superior  Courts.  With 
regard  to  the  observation,  that  this  case  was  within  the 
17  Car.  2,  c.  7,  that  was  not  so,  as  that  statute  only  applied 
to  writs  executed  in  the  superior  Courts  at  Westminster. 
No  doubt  the  defendant  was  entitled  to  his  costs  under  the 
statutes,  but  as  little  doubt  existed  that  he  might  waive  that 
right,  and  take  his  judgment  at  common  law.  The  case  of 
Perreau  v.  Sevan  (a)  was  an  authority  to  that  effect.  The 
facts  of  this  case  were  simUar  to  those  of  Walker  v.  Gann, 
already  cited,  Wyatt  v.  Markam{b\  and  Smith  v.  Sterling {c). 
The  Court  in  all  those  cases  awarded  a  procedendo.  For 
these  reasons,  the  present  rule  ought  to  be  made  absolute. 

Cur,  ad/o  vulf. 

(a)  5  B.  k  C.  284 ;  8  Dowl.  &  {b)  Barnes's  Notes,  221. 

Ry.  72.  (c)  Ante,  vol.  3,  p.  609. 
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PATTESCUfy  J. — This  18  a  rule  for  a  procedendo  to  the        1840. 

County  Coort,  in  a  suit  of  replevin,  and  also  to  set  aside  the     ^"^jp^^'^ 

writ  of  pone  per  vadios.    The  latter  part  of  the  rule  must  «• 

be  made  absolute,  because  it  aj^)eai8  that  the  writ  was  re- 

tunable  on  the  26th  May,  1840,  which  was  not  in  Term, 

tbe  fint  day  of  Trinity  Term  being  the  27th.    The  mistake 

arose  fiom  the  almanacks  being  all  wrong,  but  this  cannot 

excuse  the  party.    The  first  part  of  the  rule  must,  I  think, 

be  discharged.    The  writ  of  re.  fit  lo.  was  delivered  to  the 

sheriff  on  the  24th  August    Judgment  of  non  pros,  had 

been  pnMiounced  on  the  19th  August,  but  the  costs  were 

not  taxed  until  the  19th  September.     It  is  contended,  that 

judgment  was  interlocutory,  and  it  is  conceded,  that  if  it  is  so, 

tbewritofrcfiLla  wasintime;  and  further,  it  is  contended, 

that  it  was  not  a  judgment  until  September  19th«  If  this  had 

been  a  judgment  at  common  law,  for  a  return  only,  without 

anything  said  about  costs,  I  should  have  been  of  opinion 

that  it  was  final,  and  that  it  was  a  judgment  on  the  19th 

Almost.    But  it  is  not  so,  it  is  a  judgment  for  a  return, 

and  for  14£.  Is.  lOd,  costs  and  charges.     The  specific  sum 

»  pwt  of  the  judgment,  and  by  the  afiidavits  it  appears  that 

that  sum  was  not  ascertained  until  September  19th.     It  fol* 

lows  that  the  judgment  was  not  complete  until  that  time, 

lod  as  no  entry  is  made  of  judgment  with  costs  hereafter  to 

be  taxed,  I  cannot  take  it  to  have  been  a  judgment  before 

die  taxation.     Again,  the  statutes  of  7  Hen.  8,  a  4,  s.  3, 

and  21  Hen.  8,  c«  19,  s.  3,  first  gave  costs  to  the  defendant 

upon  the  plaintiff  being  nonsuit  or  otherwise  barred,  but 

they  gyre  those  costs  as  consequential  upon  damages,  and 

it  IS  plain  that  they  intended  the  damages  and  costs  to  be 

aaBeased  by  a  jury.     If,  therefore,  the  defendant,  in  replevin, 

diooses  to  have  the  costs,  he  must  have  a  writ  of  inquiry 

to  assess  the  damages  on  which  the  costs  are  dependant ; 

and  it  follows,  that  the  judgment,  being  not  simply  for  a^ 

return,  is  interlocutory,  since  it  is  necessary  that  a  jury 

should  inquire  and  give  the  costs  as  well  as  the  damages. 

It  has  now  become  so  much  the  practice  for  the  officer  o( 
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1840. 


Wright 

Lewis. 


the  Court  to  tax  costs  of  increase,  that  the  costs  given  by 
the  jury  are  almost  for^tten,  and  when  no  damages  are 
recoverable,  as  in  the  case  of  judgment  for  defendant,  in  aU 
actions,  except  replevin,  the  costs  are  given  by  the  Court 
without  a  jury,  by  virtue  of  various  statutes.  But  whenever 
damages  and  costs  are  given  by  statute,  as  here,  there  can 
be  no  costs,  strictly  speaking,  without  damages,  and  da-* 
mages  can  only  be  given  by  a  jury.  It  is  no  answer  to  say 
that  the  defendant  waives  the  damages :  he  cannot  do  so 
without  waiving  the  costs  also,  and  taking  a  judgment  at 
common  law  simply  for  a  return,  which  he  has  not  done  in 
this  case.  I  am,  therefore,  of  opinion,  that  whenever  a  de- 
fendant, in  replevin,  signs  judgment  of  non  pros,  for  a 
return  and  costs,  it  is  essentially  an  interlocutory  judgment, 
and  requires  the  mtervention  of  a  juiy  to  assess  those  costs, 
as  consequential  on  the  damages,  which  they  alone  can 
ascertain.  Accordingly,  it  will  be  found,  by  the  authorities 
cited  in  the  note  of  Mr.  Serjeant  Williams,  to  Mounson  v. 
Jtedihatff(a)y  that  the  course  has  been,  to  sue  out  on  the 
judgment,  a  writ  of  retomo  habendo  and  inquiry  of  da* 
mages.  For  these  reasons,  I  am  of  opinion  that  the  writ  of 
re.  fa.  lo.  was  in  time,  and  that  the  first  part  of  this  rule 
must  be  discharged,  the  costs  to  be  costs  in  the  cause. 


Rule  accordingly. 


(a)  I  Saund.  195. 


The  Court  of 
Q.  B.  will  not 
direct  the  bill 
of  an  Attorney 
for  business 
done  in  bank- 
ruptcvt  to  be 
tazea  by  its 
own  officer. 


In  re  Hawkeb. 

JfjfjMTIN  applied  for  a  rule  to  shew  cause,  why  an  attor- 
ney should  not  deliver  up  certain  books,  papers,  &c.  to  the 
assignees  of  a  bankrupt ;  and  why  he  should  not  deliver 
his  bill  of  costs ;  and  why  that  should  not  be  referred  to 
the  officer  of  this  Court  for  taxation.  The  assignees  had 
employed  the  attorney  in  question  in  certain  matters  of 


)aCHA£LMAS  TERM^  4  VICT.  189 

binkniptcy,  but  he  had  subsequently  ceased  to  act  for  them.  1840. 
Tlie  documents  in  question  remained  in  his  hands,  and  he 
had  refined  to  deliver  them  up.  No  doubt,  the  Court 
would  compel  him,  as  one  of  its  officers,  to  give  up  those 
docimient%  and  deliver  his  bilL  With  respect,  however,  to 
taxation  of  that  bill,  it  was  doubtful  whether  this  Court 
could  grant  that  part  of  the  application.  The  effect  of 
6  Gea  4,  c.  16,  &  14,  was,  that  the  officers  of  the  Court  of 
Bankruptcy  should  determine  the  amount  of  the  solicitor's 
chaiges  with  respect  to  matters  in  bankruptcy,  though  as  to 
chaiges  respecting  any  actions  at  law  or  suits  in  equi^  the 
amount  must  be  settled  by  the  proper  officer  of  the  Court, 
in  which,  the  business  had  been  transacted. 

Pattbbon,  J. — I  think  that  with  respect  to  the  taxation 
of  the  bill,  you  must  apply  to  the  Bankrupt  Court,  as  this 
Court  does  not  interfere  with  matters  of  this  description 
m  another  Court  The  remainder  of  the  rule  may  be 
granted. 

Rule  granted  accordingly. 


Reoina  r.  Justices  of  OxFOBDeniBB. 

I  ALFOURDi  Seijt.,  moved  for  a  rule  to  shew  cause,  why  The  Qmrter 

a  writ  of  certiorari  should  not  issue,  to  bring  up  an  order  of  fj^J^^^* 

the  Court  of  Quarter  Sessions  for  the  county  of  Oxford.    A  S>^«  c^^ 

penon  named  Hastingg  had  been  convicted  before  a  justice,  pellant  mider 

and  fined  lOA,  under  15  Geo.  3,  c  zl  s.  4,  for  neglecting  ii,t.^  ('ne 

toopen  afloodgate  upon  the  river  Ids,  whereby  the  adjoin-  ^^JJ^j^^^ 

iDg  lands  were  overflowed,  he  being  a  lock-keeper  upon  that  Act ) 

part  of  the  Thames  and  bis  Navigation.     Upon  appeal  to  the  pnmiUm 

the  Quarter  Sesaons  for  the  county  of  Oxford,  that  Court  ^  ^  re^^« 

mitigated  the  penalty  to  5ly  but  ordered  the  appellant  to  ^^ 
pay  the  costs  of  the  appeal,  and  the  present  application 
was  for  a  certiorari  to  bring  up  that  order  for  the  purpose 
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1840.        of  having  so  much  of  it  as  gave  those  costs,  quashed.    The 

^^T"^'^""^     navigation  of  the  Thames  and  bis  was  regulated  by  several 

«.  statutes^   local'  and  public,  and  the  statute  under  which 

OxfOEMHiBB.  Hastings  had  been  convicted  gave,  by  the  6th  section,  **the 

same  benefit  of  appeal  to  the  justices  of  the  peace  asaem- 
bled  at  any  Quarter  Sessions,  as  is  allowed  in  and  by  the 
said  act  of  the  11  Geo.  3,"  which  act  (11  Gea  3,  c.  45, 
section  55),  gave  an  appeal  to  the  justices  at  Quarter  Ses- 
sions to  be  held  for  the  **  counties  of  Middlesex,  Suney, 
Bucks,  B^ks,  Oxford,  or  Wilts  respectively,  when  the  cause 
of  appeal  shall  arise  therein,  and  not  elsewhere,  who  shall, 
in  a  summary  way,  either  hear  and  determine  the  said  com- 
plaint at  such  Greneral  or  Quarter  Sessions,  or,  if  they  dunk 
proper,  adjourn  the  hearing  thereof  to  the  next  general  or 
Quarter  Sessions  of  the  peace,  to  be  held  for  the  said 
counties  respectively,  and  if  they  see  cause  may  mitigate 
any  forfeiture  or  fine,  and  may  order  any  money  to  be  re- 
turned which  shall  have  been  levied  in  pursuance  of  such 
rule,  bye-law,  order,  or  determination,  and  may  alto  order 
8uch  Juriher  saiitfactian  to  the  party  injured  as  they  shall 
think  reasonable."    It  was  now  argued,  first,  that  under  the 
words  *^  further  sadsfitction"  costs  could  not  be  given  at  all ; 
but  secondly,  that  even  if  they  could  be  given  under  those 
words,  they  could  only  be  given  to  the  appellant,  inasmuch 
as  the  power  to  give  them  was  one  of  a  series  of  acts  enu- 
merated to  be  done  for  the  benefit  of  the  appellant,  and  not 
for  the  respondent,  who  could  never  be  a  "  party  injured** 
within  the  meaning  of  the  clause. 

Keating  shewed  cause,  in  the  first  instance,  and  con- 
tended, as  to  this  first  point,  that  the  words  <'  fiurther  satis- 
fiu^tion"  must  be  taken  to  mean  coets^  as  it  would  be  diffi- 
cult to  conceive  what  other  satisfaction  the  l^islature,  in  a 
case  of  this  kind,  could  have  contemplated.  It  could 
scarcely  have  been  intended,  by  such  loose  expressions,  to 
give  the  sessions  power  to  award  a  pecimiaxy  compensa- 
tion, unlimited  in  amount,  to  the  party  injured;  for,  in 
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sQch  case  they  should  alao  find  the  Acts  necessary  to  warrant       1840. 
such  judgment,  as  well  as  make  an  adjudication  upon  them.       i^l^Z"^ 
Ss  that  there  would  be  not  only  an  adjudication  upon  the  «• 

merits  of  the  original  conviction,  but  also  a  collateral  OxroBMHima. 
judgment  upon  a  matter  not  cognizable  by  the  justice 
whose  decision  was  appealed  firom.  Secondly ,  if  the  words 
"fiuther  satisfiu^on"  included  costs,  then  the  respondent 
would  clearly  be  a  '^  P^'^  injured,"  to  whom,  they  might 
be  awarded,  rather  than  the  appellant ;  for,  as  the  appeal 
clause,  though  contained  in  the  previous  statute,  must  be  read 
SB  if  incorporated  with  that  creating  the  offence,  not  only 
might  the  respondent  be  the  owner  of  the  lands  injured  by 
the  ai^iellant's  defiuilt,  in  allowing  the  water  to  overflow, 
but  a  stranger;  and  in  case  of  the  aflSrmance  of  the  con- 
viction, the  latter  would  have  been  injured  by  being  forced 
to  resist  a  groundless  appeal* 

Ta^ourd,  Seijt*,  in  reply,  contended,  that  the  power  to 
pTe  costs  could  only  be  given  by  express  words  to  the 
Quarter  Sessions,  there  being  no  power  to  award  them  in 
the  absence  of  such  express  authority ;  that  in  the  same 
statute,  sec  18,  the  power  to  give  costs  was  mentioned  in 
express  terms ;  and  that  inasmuch  as  the  right  to  lay  the 
inforaiation,  under  the  section  creating  the  offence,  was  not 
confined  to  the  owner,  the  legislature  never  could  have 
pven  a  general  power  to  be  exercised  in  a  possible  case, 
which  might  or  might  not,  under  the  construction  contended 
for,  be  applicable  to  the  respondent 

Pattbson,  J. — ^I  think  the  certiorari  must  go.  The 
words  *<  further  satisfiiction,''  in  the  statute  referred  to,  do 
not,  in  my  opinion,  mean  costs ;  but  rather  any  pecuniary 
or  other  compensation  the  injury  inflicted  might  call  for. 
Upon  looking  to  the  appeal  clause  this  seems  clear,  for  the 
appeal  is  thereby  given,  not  only  against  a  conviction  by  a 
justice,  but  also  in  case  any  person  shall  think  himself 
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1840.        ^'a^rieved  by  any  order  or  judgment  made  or  ^ven  in 

Rboika       puiBuance  of  any  rule,  bye-law,  or  constitution"  of  the  com- 

^- .         missioners.     Many  cases,  therefore,  might  arise,  in  which  a 

OxroEosHni.  party  would  be  aggrieved  byan  order  or  judgment  of  the 

commissioners,  in  a  way  to  require  some  further  satis&ction 
than  those  specifically  enumerated  by  the  clause.  Besides;, 
in  sec.  18  of  the  same  statute,  the  power  to  give  costs,  on 
appeal,  under  certain  circumstances,  to  the  commissicmers, 
is  expressly  given  in  these  words,  ''and such  commissioneis, 
at  such  general  meeting,  shall  hear  and  determine  such 
appeal,  and  give  such  costs  to  either  party  as  they  shatt 
think  reasonable/*  so  that  the  le^slature,  when  intending  to 
confer  the  power  of  giving  costs,  in  the  very  same  statute, 
uses  dear  and  unambiguous  expressions  for  that  purpose. 
As  to  the  question,  whether  (supposing  the  sessions  to  have 
had  the  power  to  give  costs)  the  words  ''party  injured 
could  be  construed  to  mean  the  respondent,  as  well  as  the 
q>pellant,  it  is  unnecessary  to  decide ;  but  I  rather  think 
the  words  could  only  mean  the  appellant.  The  certiorari, 
therefore,  must  go. 

Keating  said,  that  his  Lordship's  opinion  being  clear  nptm 
the  point,  he  would  at  once  consent,  to  avoid  delay  -and 
expense,  that  so  much  of  the  order  as  gave  costs  to  the 
respondents  should  be  quashed.  The  justices  had  no  wii^ 
whatever  improperly  to  extend  their  powers,  their  only 
object  being  to  obtain  the  opinion  of  the  Court  upon  the 
construction  of  the  clause  in  question. 

Rule  absolute  for  a  certiorari,  and  that 
so  much  of  the  order  of  sessions  as 
gave  costs  to  the  lespondents  be 
quashed,  the  rest  to  stand. 
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Reoan  v.  Seble  and  Another. 

I  HIS  was  an  interpleader  rule,  under  section  1  of  1  &  2   Actions  were 
Wm.  4,  c.  5«,  obtained  by  the  defendants,  who  were  tlie  J^J^^^*"^ 
acceptors  of  a  bill  of  exchange.     It  appeared,  that  the  bill  jJ^TJIj* ^ 
in  question  had  come  to  the  hands  of  a  person  named  owners  of  a 
Jones,  in  the  regular  course  of  his  business.     Subsequendj,  change,  * 
and  before  it  became  due,  it  was  either  lost  by  him  or  J*JjJJ|j^*The 
stolen  from  him.     He  then  gave  notice  to  the  defendants  Court  dbected 

,  an  issne  to  try 

Dot  to  pay  the  bilL     After  this,  on  the  bill  becoming  due,  it  who  was  law- 
-pn^aited  for  payment  by  a  person  named  Regan,  who  ^^^ 
said  that  he  had  taken  it  in  payment  of  some  liquor  sold  by  ***•.  ^^  ^ 
him  late  at  night  in  a  gin-shop  kept  by  him.     The  defend-  acceptor  from 
ants  refused  to  pay,  and  Regan  brought  an  action  in  this  respect  of 
Court  against  theuL      An    action  was  also  commenced  ^^'^ 
against  them  by  Jones,  in  the  Court  of  Exchequer,  as  they 
lefined  to  pay  Jones,  although  an  offer  of  indemnity  to 
them  was  made.     An  application  was  afterwards  made  to  a 
judge  at  Chambers  to  stay  proceedings  under  these  circum- 
stances, and  the  present  rule  was  then  obtained.     The 
amoont  of  the  biU  was  paid  by  the  defendants  into  Court. 

Platty  in  pursuance  of  the  rule,  appeared  on  behalf  of 
Jones,  and  submitted^  that  the  proper  course  to  pursue  would 
be  to  allow  the  present  action  to  proceed,  Jones  giving  a 
satisfiurtory  indemnity  in  case  Regan  should  succeed  in  his 
action. 

Kelly,  on  behalf  of  Regan,  submitted,  that  if  an  issue 
diodd  be  directed,  wherein  the  defendants  were  not  parties, 
the  effect  would  be  to  deprive  the  plaintiff  of  the  security 
i     lis  costs,  as  against  the  defendants. 

fartin,  who  appeared  in  support  of  the  rule,  on  the  part 
(     he  defendants,  contended,  that  no  arrangement  which 
ou  IX.  o  n.  P.  c. 
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did  not  relieve  the  defendants  altogether  from  any  liability, 
could  be  considered  as  effectuating  the  object  of  the  act 
As  to  any  claim  which  Regan  might  have  for  costs,  that 
could  certainly  not  be  enforced  against  the  defendants. 
They  had  acted  bon&  fide,  and,  therefore,  were  entitled  to 
be  Velieved  firom  any  liability  to  past  or  future  ooBt& 


Pattbson,  J. — The  present  defendants  ought  to  be  re- 
lieved altogether  fix>m  having  anything  further  to  do  with 
the  cause.  Mr.  Kelhfs  argument  would  destroy  altogether 
the  effect  of  the  Interfdeader  Act  I  cannot,  in  this  case, 
make  Jones  the  defendant  in  the  cause,  and,  therefore,  all  I 
can  do  is  to  direct  an  issue  between  Jones  and  R^an.  I 
cannot  at  present  say  who  is  to  pay  the  costs  of  the  defend- 
ants up  to  the  present  time,  as  it  must  depend  on  the  event 
of  the  issue.  An  issue  must,  therefore,  be  directed  to  tiy 
whether  R^;an  was  entitled  to  recover  on  the  bill  at  the 
time  of  the  commencement  of  the  action,  in  which  he  wiU 
be  plaintiff  and  Jones  the  defendant  Tliis  rule  must  be 
enlarged,  and  the  question  of  costs  reserved. 

Rule  accordingly. 


£x  parte  Martins. 

VHiflre  a  de-  JL  ALMER  applied  on  behalf  of  a  person  named  Martins, 
tTblTdi/^*^  that  he  might  be  brought  before  the  Court,  on  a  writ  of 
cfawged  out  of  habeas  corpus,  for  the  purpose   of  being  discharged,  it 

custooVy  on  too        ,  , 

ground  that  the  being  suj^ested,  that  the  defendant  was  illegally  detained 

warranto' coin*    *  .    i  <       <•  • 

nitment  on  ^^  custody,  on  a  warrant  of  commitment,  pursuant  to 
2^^«  jj  5  Geo.  4,  c.  83,  s.  4.  It  was  perfectly  clear,  that  the  war- 
iOagal,  he  rant  was  substantially  defective.  The  affidavit  of  the  de- 
brought  before  fendant  stated  him  to  be  a  common  labouring  man,  in  veiy 
awrhofhab^  poor  circumstances,  and  that  the  expense  of  coming  before 

corpus,  al- 
though it  is  sworn  that  he  is  too  poor  to  bear  the  expense,  as  the  validity  of.  the  warrant  wiU 
not  be  discussed  in  his  absence. 
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the  Court,  on  a  writ  of  habeas  corpus,  would  greatly  distress        ^  840. 
him.    It  was,  therefore,  proposed  that  the  necessity  for  his       ^^  ^^^^ 
appearance  in  Court  should  be  wwved,  as  was  frequently     Martina. 
done,  where  an  application  was  made  to  bail  a  party  who 
was  in  custody  for  felony.     In  such  cases,  where  the  party 
was  poor,  the  Court  allowed  him  to  be  bailed  before  a 
magiBtrate  in  the  country,  without  the  expense  of  a  habeas 
oorpos. 

Pattbson,  J.,  (After  consulting  Sir.  Barlow  of  the  Crown 
Ofioe). — I  am  informed  that  it  is  never  the  practice  to  waive 
the  necessity  of  a  party's  appearing  before  the  Court  on  a 
habeas  corpus,  where  the  validity  of  a  commitment  is  to  be 
discnased.  Where  a  defendant  is  in  custody  on  a  charge 
of  felony,  a  certiorari  issues  to  bring  up  the  depositions, 
and  a  mle  to  shew  cause  is  granted  for  the  purpose  of  bail- 
ing him  in  the  country  before  a  magistrate.  That  practice, 
howerer,  is  confined  to  those  cases.  It  is  to  be  regretted 
that  this  defendant  should  be  put  to  the  expense  of  a  habeas 
corpus,  but  I  cannot  alter  the  practice  in  this  particular 
instance. 

Rule  granted  accordingly  (a). 

(a)  See  Rat  v.  Booker,  ante,  vol.  3,  p.  446,  and  Regina  v.  Gregory, 
nU,  p.  129. 


Elliott  v.  Kendricr< 
{Before  the  four  Judges.) 

PlATT  shewed  cause  against  a  rule  nisi,  obtained  by  A  party  having 

assigned  bis 

"mfrey^  calling  on  the  plaintiff  to  shew  cause,  why  he  property  for 
mild  not  give  security  for  costs,  and  why  the  defendant  lu^credlitori, 

to  certain 
toil,  ind  aftenrarda  taken  the  benefit  of  the  Insolvent  Act,  and  become  bankrupt ;  in  an 
OB  1^  the  trottees,  in  his  name,  the  Court  required  security  for  costs  to  be  ffiven  to  the  de- 
laat,  bat  rdhsed  to  allow  him  to  plead  a  release,  which  the  bankrupt  was  willing  to  give. 

O  2 


196  CASES  ON   POINTS  OF   PRACTICE,  Q.  B. 

1840.        should  not  be  at  liberty  to  plead  a  release  executed  by  the 
Elliott  *     plaintiff.     It  appeared  that  the  plaintiff^  in  the  year  1837, 
„    <*•  had  executed  an  assiiminent  of  all  his  property  to  certam 

trustees,  for  the  benefit  of  his  creditors.  Pursuant  to  that 
assignment,  the  present  action  was  brought  in  the  name  of 
the  plaintiff  by  the  trustees.  Subsequent  to  this,  in  the 
year  1838,  the  plaintiff  being  completely  insolvent,  took 
the  benefit  of  the  Insolvent  Act.  Afterwards,  in  the  year 
1839,  a  fiat  of  bankniptcy  was  issued  against  him.  The 
plaintiff  was  willing  to  execute  a  release  of  his  interest  in 
the  cause  of  action.  The  object  of  the  present  rule,  was, 
to  compel  the  trustees,  for  whose  benefit  it  was  suggested, 
that  the  present  action  was  brought  to  give  security  for 
costs,  and  at  the  same  time  to  enable  the  defendant  to  plead 
the  release  in  question.  No  precedent  could  be  cited,  in 
which  the  Court  had  compelled  parties,  under  such  cir- 
cumstances, to  give  security  for  costs.  The  second  branch 
of  the  rule  was  inconsistent  with  the  former ;  because,  it 
sought  to  treat  the  plaintiff  as  the  party  really  interested  in 
the  cause,  while  the  former  branch  required  third  parties 
to  give  security  for  costs,  on  the  ground  that  they  were  the 
persons  really  interested. 

Humfrey  supported  the  rule,  and  contended,  that  the 
cases  of  Heaford  v.  M* Knight  (a),  Doyle  v.  Anderton  (i)» 
Myleit  v.  Hucker  (c),  Beckham  v.  Knight  (d\  Andrews  v. 
Marri8(e)y  Wray  v.  Brown{f)y  and  DentonY.  WUUamtig), 
were  authorities  to  shew,  that,  under  such  circumstances, 
the  Court  would  compel  the  trustees  to  give  security  for 
costs.  With  respect  to  the  second  branch  of  the  rule,  as  no 
fraud  was  su^ested,  and  the  plaintiff  was  willing  to  give  a 
release,  no  objection  existed  to  the  defendant  being  allowed 
to  plead  it     He  cited  Wild  and  Another  v.  WiUianu  and 

(a)  4  D.  &  R.  81 ;  2  B.  &  C.          (rf)  Ante,  vol.  6.  p.  227. 

579.  (e)  Ante,  vol.  7,  p.  712. 

(ft)  Ante,  vol.  2,  p.  596.  (/)  Ante,  vol.  8,  p.  279. 

(c)  Ante,  vol.  5,  p.  647.  {g)  Ante,  vol.  8,  p.  123. 
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Another  {a\  where  the  Court  held,  that  it  would  not  set        li?40. 
affide  a  jdea  of  release  ^ven  by  one  of  several  plaintifls,       Elliott 
unless^a  clear  case  of  fraud  was  made  out  between  the     ^    \^  ,^. 
releasor  and  the  defendant,  and  that  fraud  upon  the  releasor 
was  not  a  ground  for  setting  aside  the  plea,  as  that  might 
be  replied. 

Lord  Denman,  C.  J. — We  think  that  the  rule  ought  to  be 
made  absolute  for  compelling  the  plaintiff  to  give  security  for 
costs,  and  discharged  as  to  that  part  which  prays  for  leave 
to  plead  the  release  which  has  been  mentioned. 

LnTLEDALE,  J.,  and  Williabis,  J.,  concurred. 

CoLERiDOE,  J. — The  argument  in  support  of  the  first 
point  is,  that  the  plaintiff  on  the  record,  is  not  the  real 
party  in  the  cause ;  but  on  the  second  point,  it  is  sought  to 
make  use  of  him  for  the  purpose  of  releanng  the  action. 


Rule  accordingly. 


Co)  6  M.  &  W.  490. 


Ex  parte  Wybrow. 

Fowling  applied  on  behalf  of  an  attorney,  named  Where  an  at- 
Wybrow,  that  he  might  be  re^mitted  without  the  usual  mist^Le,  omit- 
notices.    It  appeared,  from  the  affidavit  supporting  the  ap-  *^  Ws*t^nual 
plication,  that  the  last  certificate  taken  out  by  the  attorney,  certificate  in 
had  expired  on  the  15th  of  November,  1839.     In  con-  a  year  had 
sequence  of  a  mistake,  the  person  employed  to  take  out  the  th?ezpiratbn 
certificate,  did  not  take  it  out  for  the  following  year.     The  ^gjite  he^*"^' 

&ct  of  this  omission  was  not  discovered  until  the  morning  having  dis- 
covered, on 

tke  IGth  of  November  immediately  after  the  expiration,  the  omission  made,  the  Court  allowed 
ktm,  on  the  19th,  to  be  re-admitted,  without  the  usual  notices,  on  payment  of  a  fine  of  20«.,  and 
the  arrears  of  dutv. 


196  CASES  ON   POINTS  OF   PRACTICKy  Q.  B, 

1840.  of  the  16th  of  November^  of  the  present  year.  On  appli- 
^^^^C^  cation  at  the  Stamp  Office,  it  was  then  ascertained  that 
Wybrow.  the  attorney  was  off  the  rdl,  by  force  of  37  Geo.  3,  c.  90, 
a.  31,  and  64  Geo.  3,  c.  144,  ss.  13, 14.  It  did  not  appear, 
by  the  affidavit  of  the  applicant,  whether  he  had  piactued 
during  the  period  which  had  elapsed  since  the  expiradoa 
of  his  last  certificate.  It  was,  however,  sworn,  that  no  in- 
tention existed  on  the  part  of  the  attorney  to  defraud  the 
revenue.  The  application  was  made  on  the  19th  of  No- 
vember. 

Patteson,  J. — I  must  take  it,  that  the  attorney  has  prac- 
tised during  the  last  year.  An  attorney  ought  to  take  out 
bis  annual  certificate  every  year,  between  the  15th  of  No- 
vember, and  the  16th  of  December.  Here,  it  was  not  taken 
out  before  or  on  the  latter  day.  From  that  time,  therefore, 
he  was  practising  as  an  uncertificated  attorney,  and  became 
Uable  for  so  practising,  though  he  was  not  actually  off  the 
roll,  until  the  15th  of  the  present  month  of  November,  as 
the  year  during  which  he  had  not  taken  out  his  certificate 
expired  at  that  time.  Taking  it  out  before  the  15  th,  would 
not  have  prevented  him  fix>m  being  subject  to  the  liabilities 
.  attached  to  practising  without  a  certificate,  but  would  only 
prevent  him  firom  being  off  the  roll  In  the  case  of  Ex 
parte  Minchin  (a),  the  attorney  had  practised ;  but  in  a  case 
which  came  before  me  the  other  day  (A),  he  had  not.  I  think 
that  as  I  must  assume  the  attorney  to  have  practised  during 
the  year,  in  the  present  case,  he  may  be  re-admitted,  but  on 
payment  of  a  fine  of  20«.  and  of  the  duty  for  the  past  year. 

Order  accordingly. 
(a)  Ante,  vol.  5,  p.  263.        {h)  Ex  parte  iCi^pe,  mte,  p.  lOS. 
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BrA298DON  V.  DID6BURY. 

{Before  the  four  Judges.) 

JLNOfFLES  ayphedfoT  A  rule  to  shew  cause,  why  the  wberea?er- 
▼erdict  found  in  this  case,  in  &vour  of  the  plaintiff,  should  ^  j^^Ihan 
not  be  set  aside,  and  a  new  trial  had.    The  amount  of  the  20t,iiiilc98 

practice  or 

verdict  was  8^,  and  the  ground  of  the  present  application  fraud  on  the 
was,  that  the  defendant  had  been  taken  by  surprise.     It  ^u^^  i^ 
was  admitted^  that  where  the  verdict  amounted  to  a  less  qIJJJJ'^'i  ^^^^ 
som  dian  20L,  if  the  objection  was,  that  the  verdict  was  diiturb  the 

verdict  on  the 

agaiDst  evidence,  the  Court  would  not  interfere  with  the  ground  of 
finding  of  the  jury.     Here,  however,  the  objection  did  not  ""P"** 
come  within  the  principle  of  those  cases. 

Lord  Denman,  C.  J. — Such  a  case  as  the  present  comes 
within  the  spirit  of  the  rule  adopted  by  the  Courts  as  to 
new  trials,  where  the  motion  is  made,  on  the  ground  of  the 
verdict  being  against  evidence,  and  the  amount  of  the 
damages  is  less  than  20/.  I  think,  therefore,  that  there 
should  be  no  rule,  where  the  verdict  amounts  to  so  low  a 
sum,  unless  £raud  or  practice  on  the  part  of  the  plaintiff  is 
flhewD. 

lilTTLEDALR,  J.,  WiLLIAMS,  J.,  and  CoLERIDGE,   J.,  COU- 

coned. 

Rule  refused 
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1840. 

Ex  parte  Higoinbotham. 

By  the  39  Geo.  «/•  COBBETT  moved  for  9l  rule  to  shew  cause,  why  a 
tain  placef  we  ^nt  of  certiorari  should  not  issue  to  certain  magistrates,  for 
J^^JJJ^***  ^  the  purpose  of  removing  a  conviction  into  this  Court,  in 
within  the        order  to  quash  it     The  conviction  in  question  was  in  a 

meaning  of  the  ^  ^     .  . 

36  Geo.  3,  c.  sum  of  20^,  against  the  defendant,  on  an  information  ex- 
is  attaclMd^  hibited  against  him  for  receiving  money  to  admit  perBons 
fencM^^^'  into  a  room  where  a  lecture  was  pubhcly  given,  "  On  the 
mitted  in  those  formation  of  Character."    The  conviction  professed  to  be 

places.  Those 

ofibnces  are  founded  on  the  39  Geo.  3,  c.  79,  s.  15.  That  section  de- 
under^  ^  claied  certain  places  disorderly,  within  the  meaning  of 
SouStS*^"  *^  ^®^  ^*  ^  ^'  if  money  was  paid  for  admission  thereto, 
latter  was  only  and  if  any  person  received  money  for  admission,  he  was 
limit^  period,  rendered  liable,  in  case  of  conviction,  to  a  penalty  of  201 
V'^wU6k  ^^^  penalty  must  be  considered  as  only  to  be  inflicted 
req^ceruin  under  the  provisions  of  36  Gea  3,  c  8.  That  statute,  how- 
beprosecutedin  ever,  was  only  in  force  for  three  years,  and  having  expired, 
the  attorney  or  ^^  ^^^^  ofFence,  as  that  which  was  here  made  the  subject  of 
solicitor  gene-    conviction,  could  be  considered  as  in  existence.     On  the 

ral  only  ap-  ' 

plies  to  penal,  face  of  the  conviction,  it  appeared,  that  it  had  been  made 

ties  for  pub-  ,  ,  , 

lisbing  printed  at  the  instance  of  a  private  individual,  whereas  it  ought  to 
El^!^the  ^^^^  '^^^  prosecuted  by  the  attorney  or  solicitor  genersL 
printer's  niune,  Th^i  this  was  SO,  appeared  from  the  provisions  contained  in 

occ.  y  anacncuf 

and  not  to  of.  the  2  &  3  Vict  c.  12,  s.  4,  which  provided,  **  That  it  shall 
36  G.  3,  c.  8,  1^0^  ^  lawful  for  any  person  or  persons  whatsoever,  to  oom- 
"79^  ^'  ^*  mence,  prosecute,  enter,  or  file,  or  cause  or  procure  to  be 
commenced,  prosecuted,  entered,  or  filed^  any  action,  bill, 
plaint,  or  information,  in  any  of  her  Majesty's  Courts,  or 
before  any  justice  or  justices  of  the  peace,  against  any  person 
or  persons,  for  the  recovery  of  any  fine,  penalty,  or  fiir- 
fciture  made  or  incurred,  or  which  may  hereafter  be  incurred 
under  the  provisions  of  this  act,  unless  the  same  be  com- 
menced, prosecuted,  entered,  or  filed  in  the  name  of  her 
Majesty's  attorney  general  or  solicitor  general,  in  that  part 
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of  Great  Britain,  called  England. "    That  act  appeared  by         1840. 

the  preamble,  to  be  passed  for  the  purpose  of  amending  the       ex  parte 

39  Geo.  3,  c.  79,  and  althouoh  it  miffht  seem  to  be  con-       Higgin- 

fined  to  certain  printed  papers  whereon  the  printer^s  name 

should  appear,  yet  by  sec  6,  it  was  provided,  ^That  the  said 

id,  and  all  acts  made  for  the  amendment  thereof  except 

80  fiur  as  herein  repealed  or  altered,  shall  be  construed  as 

(me  act,  together  with  this  act"    The  efiect  of  that  pro- 

moD  must  be  to  render  it  necessary  that  all  penalties  under 

the  39  Gea  3,  should  be  sued  for  in  the  name  of  the 

attorney  or  solicitor  general     This  construction  was  further 

supported  by  the  provisions  contained  in  sec  5,  of  the  2  &  3 

Vict  c.  12.     By  that  section  it  was  enacted,  that  persons 

sned  before  the  passing  of  that  act,  for  penalties  incurred 

nnder  39  Geo.  3,  c.  79,  might  apply  to  the  Court,  or  to  a 

judge  to  stay  proceedings  upon  certain  conditiona     The 

words  of  the  section  were,  '^Any  pecuniary  penal^  or 

penalties  incurred  under  the  said  recited  act" 

Patteson,  J. — I  do  not  see  how  the  act  of  Victoria  affects 
die  question.  The  4th  section  provides,  that  penalties  under 
diat  act  are  to  be  the  subject  of  proceedings  by  the  attorney 
orsdicitor  generaL  No  doubt  the  statute  does  not  expressly 
ny  that  the  penalties  so  to  be  recovered,  are  those  that 
which  respect  printers,  but  those  must  be  the  penalties  in«- 
tended,  and  those  only.  The  6th  section  deariy  meant 
that  as  to  the  subject  matter  of  the  act,  the  2  &  3  Vict 
a  12  was  to  be  construed  as  one  act  with  the  39  Gea  3, 
c  79.  The  5th  section  must  be  limited  in  a  similar  manner, 
8B  referring  only  to  penalties  relating  to  printers.  Then 
with  respect  to  the  other  objection.  The  36  Geo.  3,  c.  8, 
was  to  continue  in  force  for  three  years,  and  until  the  end 
of  the  next  sesuon  of  Parliament  That  period  would  ex- 
pire in  the  same  session  as  that  in  which  the  39  Geo.  3, 
c.  79,  passed.  Although  the  latter  act  passed  in  that  session, 
it  is  to  be  supposed  that  its  provisions  contained  in  sec.  15, 
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were  to  oease  from  operation  at  the  end  of  that  session.  I 
cannot  think  that  the  legislatuie  intended  anything  so 
absord,  and,  therefore,  in  my  opinion,  there  is  nothing  in 
that  objection. 


Other  objections  were  urged,  on  which  his  Lordship  was 
of  opinion  that  there  should  be  a 

Rule  granted 


If  a  notice  to 
quit  is  senred 
on  the  tenant's 
wife,  at  the 
house»  accom- 
panied by  a 
statement  that 
the  paper  de. 
liTerea,  is  **a 
notice  of  dis- 
chaige,"  it  is 
sufficient. 


Smith  v.  Clark. 
{Before  the  four  Judges.) 

l^UNDAS  applied  for  a  rule  to  shew  cause,  why  the 
verdict  found  in  &vour  of  the  defendant,  in  this  case,  should 
not  be  entered  for  the  plaintiC  It  was  an  action  of  trespass 
tried  before  CoUmath  J**  at  the  summer  assizes  for  York- 
shire. One  issue  on  the  pleadings  was,  whether  a  notice 
to  quit  had  been  duly  served  upon  the  plaintiff.  The  proof 
was,  that  the  party  who  desired  to  effect  the  service  had 
delivered  the  notice  to  the  wife  of  the  plaintiff,  at  the  door 
of  his  house,  at  the  same  time  stating,  that  the  paper  was 
''a  notice  of  discharge,"  thequestbn  left  to  the  jury  was, 
whether  they  could  infer  from  this  evidence,  that  the  notice 
had  reached  the  plaintiffl  The  jury  were  of  opinion  thai 
it  had,  and  accordingly  found  the  verdict  on  that  issue,  in 
&vour  of  the  defendant  It  was  now  submitted  that  suf- 
ficient evidence  had  not  been  given  of  the  notice  having 
come  to  the  hands  of  the  plaintiff,  and,  therefore,  that  the 
jury  were  wrong  in  finding  a  verdict  in  &vour  of  the  de- 
fendant on  the  issue.  He  cited  the  case  of  Doe  dem.  Burou 
V.  Lucas  (a)  where  it  was  held  that  the  mere  leaving  of  a 


(a)  5  £8p.  153. 
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Dotioe  to  quit  at  the  tenant's  house,  without  further  proof  oS       1840. 
its  beiiig  delivered  to  a  servant,  and  ex{dained,  or  that  it  came        s^m 
to  the  tenant's  hands,  is  not  sufficient  to  support  an  eject-       n/!^ 
ment    The  case  of  Janes  dem.  Gr^ffUhi  v.  Manhin),  was 
to  the  same  efiect 

Lord  Dbnman,  C.  J. — ^I  think  the  service  was  deariy 
sufficient. 

LiTTLEDALE,  J.,  WlLUAMS^  J.  and  C(A.BRIDGB,  J.,   COU* 

cmred* 

Rule  refused. 

(a)  4  T.  R.  464. 


In  the  matter  of  Arbitration  between  Hicham  and  Jessop. 

Sir  W.  FOLLETT^sA  ADDISON AxeyffeA  cause  against  By  •nj^ne- 
a  role  nisi,  obtained  by  Hogginsy  for  setting  aside  the  award  fennoe  to 
made  in  this  case.    A  varie^  of  grounds  was  stated  in  the  J^^Jipwi 
tde,  but  that  on  which  the  Court  proceeded  was,  that  the  ^^f ^  *" 
award  had  been  made  by  the  umpire,  after  the  exjHralion  oovenaated 
of  the  time  limited  by  the  agreement  q£  reference  for  that  pireBhould* 
purpose.     It  appeared,  that  the  matters  in  dispute  betweei  J^^^^ 
the  parties,  had  been  referred  by  certain  articles  of  agree-  cale^ 
ment,  bearing  date  the  11th  of  January,  1839,  to  two  persons,  ttppomtment 
who  were  appointed  arbitrators,  with  power  to  appoint  an  pj^ted  rathe 
mapire.    The  time  limited  in  the  agreement  for  making  ^^^^^^^^^ 


the  award  by  the  arbitrators  was  the  1st  day  of  the  fol-  the  time  for 

,  ,  limbing  his 

lowing  month  of  May.  It  was  further  witnessed  that  in  award  was  en- 
caae  of  disagreement  between  them,  and  the  umpire  made  sen^or^tbmT 
the  award,  it  should  be  made  "within  two  calendar  months  55?°*}?*^''^; 

The  Court  held 

next  after  the  said  matters  shall  be  referred  to  him."    The  that  the  39th 

of  June  was  to 
be  excluded  finom  the  calculatioB  of  tima,  and,  therefore,  that  the  award  being  made  on  the  29th 
of  November,  was  made  in  due  time. 


1 
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]  840.  agreement  did  not  grant  any  power  either  to  the  aibitraUm 
In  the  matter  of  ^^  *^®  umpire,  for  the  purpose  of  enlarging  the  time  to 
^^^  make  their  respective  awards.  The  parties  met  on  the 
Jkssop.  27th  of  April,  and  agreed  to  enlarge  the  time,  within  which 
the  arbitrators  were  to  make  their  award  for  three  months. 
The  arbitrators,  on  the  29th  of  June,  not  being  able  to  agree, 
duly  appointed  an  umpire.  To  him,  the  matters  of  dif- 
ference were  accordingly  referred.  The  parties,  afterwards 
on  the  19th  of  August,  gave  to  the  umpire  ^^the  further 
period  of  three  calendar  months  for  making  his  award  and 
umpirage,  of  and  concerning  the  several  matters  so  referred 
as  aforesaid,  in  addition  to,  and  in  augmentation  of,  the  time 
given  to  the  said  umpire  for  that  purpose,  by  the  within 
mentioned  agreement."  The  umpire  made  his  award  on 
the  29th  of  November.  Higham,  the  party  against  whom 
the  award  was  made,  wrote  to  the  umpire  on  the  29th  of 
November,  informing  him  that  that  was  the  last  day  on 
which  his  award  could  be  made.  The  objection  was,  that 
the  award  had  been  made  without  power  on  the  part  of  the 
umpire,  as  it  had  been  made  after  the  time,  within  which  it 
ought  to  have  been  made.  In  support  of  this  objection,  it 
was  contended,  that  the  umpire  having  been  limited  to  make 
his  award  within  two  months  after  the  matters  were  referred 
to  him,  and  that  reference  had  been  made  on  the  29th  of 
June,  that  day  was  to  be  taken  into  calculation,  and,  there- 
fore, the  two  months  mentioned  in  the  agreement,  expired 
on  the  28th  of  the  following  August.  It  was  ftirther  con- 
tended, that  by  analogous  reasoning,  that  the  three  months 
additionally  given  by  the  parties  for  making  the  award 
expired  on  the  28th  of  November.  In  answer  to  the  rule, 
however,  it  was  submitted,  that  the  29th  of  August  could 
not  be  taken  into  the  calculation  of  the  time  which  had 
been  granted  in  addition.  To  shew  this  to  be  the  rule,  the 
cases  of  Pelletv  v.  The  Hundred  of  fFonford  (a).  Hardy  v. 

(a)  9  B.  &  C.  134  ;  4  M.  &  R.  130. 
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Ryh{a),  WaUon  v.  Pears  {b)^  Thomas  v.  Popham{c\  Blunt        1840. 
T.  Heshp{d)y  In  the  matter  of  Hiekifi)^  and  Lawrence  v.  ^^T""*^^ — '- 

In  the  mAtter  of 

Hodgson  {f\  were  clear  authorities;  but  after  the  letter  High  am 
which  Higham  had  written  to  the  umpire,  it  was  not  com-  jemop. 
petent  for  him  to  contend,  that  the  award  being  made  on 
the  29th  of  November  was  too  late.  The  case  of  HdUett 
V.  HaUett{ff)9  was  an  authority  to  shew  that  the  letter  of 
Higham  amounted  to  a  consent  that  the  award  should  not 
be  made  until  that  day. 

Cresswell  and  Hoggins  supported  the  rule,  and  con- 
tended, that  the  award  was  made  one  day  too  late,  as  the 
29th  of  August  ought  to  be  included  in  the  three  months, 
far  which  the  enkigement  took  place.  With  respect  to 
the  case  of  Hardy  v.  Ityle,  which  had  been  cited  on  the 
other  side,  it  was  distinguishable  from  the  present,  as  it  was 
held  theve^  that  the  plaintiff,  being  the  party  who  had 
been  wrongfiilly  imprisoned,  had  a  right  to  six  months,  after 
the  cessation  of  his  imprisonment,  during  which  he  might 
bring  his  action  against  the  magistrate.  No  general  rule 
could  be  laid  down  on  this  subject  In  the  case  of  I/ester 
T.  Garland  (A),  the  marginal  note  was,  that  there  is  ^^  no 
genenl  rule,  in  computing  time  from  an  act  or  an  event, 
that  the  day  is  to  be  inclusive  or  exclusive;  depending 
on  the  reason  of  the  thing,  according  to  the  circumstances.'* 
If  the  principle  there  laid  down,  was  applied  to  the  presait 
case,  it  muat  be  quite  clear  that  the  29th  of  August  must 
be  excluded  from  the  calculation. 

PATTESONy  J. — There  was  a  case  of  WilUams  v.  Burgess  (t), 
decided  in  the  full  Court,  in  which  it  was  held,  that  in  reckon- 
ing the  time  within  which  a  warrant  of  attorney  must  be 

(a)  9  B.  &  C.  603 ;  4  M.  &  R.  (e)  8  Taunt.  694. 

m.  (/)  1  Y.  &  J.  16. 

{b)  2  Camp.  294.  (g)  Ante,  vol.  7,  p.  389. 

(c)  Dyer.  218,  b.  (A)  15  Ves.  248. 

(d)  3  Nev.  &  P.  553 ;  8  A.  &  {t)  Not  yet  reported. 
E.577. 
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1840.        filed,  pursuant  to  3  Geo.  4,  c.  29,  s.  1,  the  day  of  the  exe- 
liiuil^I^of  ^^^^^  ^  ^^^  ^  ^  included. 

HlOHAM 

JB880P.  Crestwelk    The  present  case  was  distinguishable  from 

that,  as  by  the  express  words  of  the  act  of  Parliament,  die 
warrant  of  attorney  is  required  to  be  filed  within  twenty- 
one  days  after  its  execution.  That  of  course  must  mean 
fixHn  the  act  of  execution  itseE  The  day  on  which  that 
was  done  must,  of  course,  be  excluded  firom  the  calculation, 
unless  the  Court  took  notice  of  the  firaction  of  a  day.  (a) 
As  to  the  letter  written  by  Higham  to  the  umpire,  that 
could  not  authorise  the  latter  to  defer  the  making  of  his 
award  until  too  late.  All  that  the  letter  informed  the 
umpire,  was,  that  the  29th  was  the  latest  day  for  making 
the  award,  but  did  not  state  that  it  ought  to  be  made  sooner. 

Pattesov,  J, — I  have  some  doubt  whether  it  is  com- 
petent for  Higham  to  take  this  objection  at  all,  after  giving 
notice  to  the  umpire,  that  the  29tb  was  the  last  day  for 
making  his  award.  But,  looking  at  the  documents  in  the 
case,  I  am  of  opinion,  that  the  umpke  had  a  right  to  make 
his  award  on  the  29th  of  November.  By  the  agreement  of 
reference,  it  is  provided,  that  the  arbitrators  shall,  in  the 
first  instance,  be  bound  to  make  their  award  by  the  1st  of 
May.  Then,  in  case  of  their  disagreement,  they  are  to 
appoint  an  umpire.  The  time  for  making  the  award  was 
then  enlaiged  by  the  parties  until  the  1st  of  August 
Within  that  enlarged  time,  the  arbitrators  appoint  the  umpire, 
that  is  to  say,  on  the  29th  of  June,  and  the  umpire  was  to 
make  his  award  within  two  calendar  months  after  the  matter 
was  referred  to  him.  On  the  19th  of  August  the  parties 
Anther  enlarged  the  time  given  by  the  agreement  for  three 

(a)  In  the  ease   of   Chick  v.  sued  out  an^nst  his  goods  be- 

SmUkt  ante,  vol,  8,  p.  337»  it  was  tween  2  and  3  o'clock   in  the 

held,  that  where  a  defendant  died  afternoon  of  the  same  day,  tbe 

between  1 1  and  1 2  o'clock  in  the  Court  would  set  aside  the  writ  u 

morning,  and  a  writ  of  fi.  fa.  was  irregular. 
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months.  I  think,  that  according  to  the  authority  of  the  cases        1840. 
cited,  as  to  the  calcidation  of  time,  the  umpire  was  entitled  in^^Tmiitterof 
to  make  his  award  on  the  29th  of  November.     It  havincr       Higham 
been  made  on  that  day,  it  was  made  within  the  time  limited       Jessop. 
by  the  parties,  and,  therefore,  the  present  rule  must  be  di»- 
chaiged. 

Rule  discharged,  with  costs  (a). 

(fl)  See  Yatmg  y.  HigffoHy  tmte,     oftimeinanotice  of  action  against 
foL  8,  p.  21  a,  as  to  the  <»lei]lation     a  magistrate. 


In  Be  Eaton* 
(Brfore  the  four  Judges.) 

PlATT  and    MONTAGU  SMITH  shewed    cause  ADrooeeding 

against  a  rule  nisi,  obtained  by  the  Attorney  General,  for  Smugfling 

setting  aside  a  writ  of  habeas  corpus,  and  an  order  for  the  wnu  4  /  tsf 

discharge  of  a  person  named  Eaton,  made  at  Chambers,  isa<*arimiMl 

by  PaMeMcnj  J.     The  affidavits  shewed,  that  the  defendant  therefore,  a ' 

bad  been  committed  for  an  offence  against  the  4  &  5  ^^tolning 

Wm.4,  c.  13,  (the  Smuggling  Act>     A  writ  of  habeas  "'^•^'^J^ 

coipus  was  subsequently  sued  out,  on  the  12th  of  Sep-  ooimnitted 

tember,  from  the  plea  side  of  the  Court     On  this,  the  de-  should  inue 

fendant  was  brought  to  the  Chambers  of  Mr.  J.  Patteson,  ^^  the"^ 

and  the  solicitor  for  the  Customs  appeared  to  oppose  his  9?^'    ??J.*^ 

uberation.     After  hearmg  certam  objections  to  the  com-  the  i%a  side, 

mitment,  the  learned  judge  made  an  order  for  the  discharge  only^unou^ 

of  die  prisoner.   The  solicitor  for  the  Customs  was  unaware  t®  f5""?!f"r  . 

*^  ^  lanty,  which  is 

at  the  time  of  discussing  the  objections,  that  the  writ  of  waived,  if  the 

habeas  corpus  had  not  issued  from  the  Crown  side  of  the  Customs  ap- 

Coort,  in  accordance  with  the  regular  practice.     As  soon  jJSg^opMie 

aahe  discovered  it,  he  applied  to  Pattesotiy  J.,  to  rescind  the  *!?«  d«fen«nt'8 

/*  ,  uberation,  does 

Older.  This,  however,hi8  lordship  refused  to  do.  The  present  not  take  the 

nde  was  accordingly  obtained.     It  was  now  contended,  that  owto  ^ord^' 

the  writ  of  habeas  corpus  need  not  issue  from  the  Crown  anV^di^arffe 

ffldeofthis  Court     The  statutes  of  31  Car.  2,  c.  2,  and  being  made. 
56  Geo.  3,  c  100,  only  required  that  the  writ  should  issue 
upon  a  judge's  fiat,  and  under  the  seal  of  the  Court    Here, 
the  writ  had  issued  on  a  judge's  fiat,  and  under  the  seal  of 
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• 

1840.  the  Court,  and,  therefore,  a  suflScient  compliance  with  the 
^'~>'^J^  statutes  had  been  yielded.  But,  according  to  the  practice 
Eaton.  of  the  Court,  the  writ  could  only  issue  fix>m  the  Crown  side 
in  criminal  cases.  But  the  proceeding  under  the  Jug- 
gling Act  was  not  a  criminal  case,  for  it  merely  subjected 
the  party  to  a  pecuniary  penalty.  Hanttey  v.  Lu»combe{a), 
shewed  that  it  was  very  doubtful  whether  an  ofience  against 
the  Excise  laws  could  be  considered  as  ^^a  criminal  matter." 
In  Ex  parte  Beechimg  (6),  the  Court  intimated  that  a  pro- 
ceeding under  the  Smuggling  Act  was  not  a  criminal 
matter.  The  4  &  5  Wm.  4,  c.  13,  merely  gave  an  ad- 
ditional power  to  justices  to  proceed  in  such  cases,  bat  did 
not  alter  the  nature  of  the  offence  committed.  But,  if  it 
was  necessary  that  the  writ  should  issue  fiom  the  Crown 
side  of  the  Court,  its  issuing  from  the  plea  side,  could  have 
no  greater  effect  than  to  render  it  irregular.  Being  then 
an  irregularity,  it  had  been  waived  by  the  solicitor  for  the 
customs  not  objecting  to  the  irregularity  when  the  matter  was 
under  discussion  before  the  judge  at  Chambers.  Any  objec- 
tion which  existed,  ought  to  have  been  taken  at  that  time. 

Sir  /.  Campbell,  A,  &.,  and  T.  F.  EUu,  supported  the  rule, 
and  contended,  that  the  proceeding  under  the  Smuggling 
Act  was  clearly  a  criminal  matter.  If  the  proceeding 
had  been  by  information  for  the  recovery  of  penalties,  it 
might  perhaps  be  sud,  that  this  was  not  a  criminal  matter. 
But  the  proceeding  before  a  magistrate,  where  a  party  was 
committed  for  an  offence  against  the  act,  must  clearly 
be  considered  as  a  criminal  matter.  This  distinction  was 
pointed  out  in  the  case  of  HutUley  v.  Luicombe,  already 
cited,  and  in  the  case  of  The  Attorney  General  v.  BouP' 
many  in  a  note  to  that  case.  Assuming  it  then  to  be  a 
criminal  matter,  the  case  of  John  Taylor  (c)  shewed  that 
the  defendant  must  be  brought  up  by  a  habeas  corpus 
issued  on  the  Crown  side  of  the  Court  Then,  as  to  the 
question  of  waiver.     The  Crown  could  not  waive  an  ob- 

(a)  2  B.  &  P.  530. 

(6)  6  D.  &  R.  209 ;  4  B.  &  C.  136.         (c)  3  East,  232. 
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jecdon  of  which  its  officer  did  not  know,  and  of  which  he        1840. 
was  not  bound  to  know.     It  was  sworn  that  the  solicitor  of        j^^ 
the  customs  did  not  know  of  the  defect  in  question,  and  he        Eaton. 
was  not  bound  to  know  it^  because  the  gaoler,  and  not  the 
Ciown,  was  before  the  judge.     Under  these  circumstances, 
the  present  rule  ou^t  to  be  made  absolute. 

Lord  Dbnman,  C.  J. — Whenever  the  law  imposes  the 
ponishment  of  imprisonment  for  the  commission  of  a  par-^ 
ticdar  act,  it  no  doubt  considers  that  act  in  the  light  of  an 
oicDoe  against  the  public  That  clearly  brings  it  within 
the  dasB,  called  criminal  matters.  According  to  the  decision 
in  Taylor's  cote,  it  seems,  that  this  writ  should  have  issued 
from  the  Crown  side  of  the  Court,  and  not  from  the  plea 
side.  The  non-issue  of  it,  however,  from  the  Crown  side, 
does  not  render  it  a  nullity,  but  merely  makes  it  irregular. 
He  objection,  therefore,  is  capable  of  being  waived*  At 
fiist,  we  doubted  whether  any  certain  means  existed  of 
ttcertaining  whether  this  writ  had  not  issued  from  the 
Crown  side,  but  the  officer  informed  us,  that  all  writs 
thence  issued  bear  his  signature.  Here,  that  signature 
was  not  attached  to  the  writ  Not  being  so,  the  solicitor 
of  easterns  should  have  been  aware  that  it  had  not  issued 
fiom  the  Crown  side.  He  ought,  therefore,  to  have  taken 
the  objection  before  the  judge,  when  the  matter  was  dis- 
cfKsed.  Not  having  done  so,  he  must  be  considered  as 
having  waived  it.  The  present  rule,  therefore^  must  be 
dischaiged. 

LiTTLEDALE,  J.,  WiLLtAMB,  J«,  and  CoLBRIDOE,  J.,    COU- 

cuned. 

Rule  dischai'ged. 


vou  iz.  t*  D.  p.  c. 
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1840. 

Reoula  Generalis. 

J.T  is  ordered,  that  the  rule  relating  to  enlarged  rules  made 
in  Michaelmas  Term,  in  the  30th  year  of  his  late  Majesty, 
King  George  the  Second,  and  the  several  rules  relating  to 
the  peremptory  paper  made  in  Hilary  Term,  in  the  6tb 
year,  in  Hilary  Term,  in  the  15th  year,  in  Michaelmas 
Term,  in  the  17th  year,  in  Hilaiy  Term,  in  the  36th  year, 
and  in  E^ter  Term,  in  the  41st  year  of  his  late  Majesty, 
King  George  the  Third,  be  rescinded.  And  it  is  further 
ordered,  that  no  further  rules  be  placed  in  the  peremptoiy 
paper,  (except  as  to  the  cases  already  set  down  therein,) 
be  abolished,  and  that,  in  fiiture,  all  enlaiged  rules  shall  be 
drawn  up  for  the  first  and  other  days  in  the  next  term, 
in  the  order  in  which  they  shall  have  been  enlarged,  and 
in  such  number  for  each  day  as  the  Master  may  see  fit,  and 
either  party  may  bring  on  such  enlarged  rules,  and  the 
Court  will  dispose  of  them  in  the  same  manner  as  if  brought 
on  in  the  Term  in  which  they  were  moved  for  respectively. 

By  the  Court 
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Mar^  Crnn. 


IN  THE  FOUBTH  Y£AR  OF  THE  REIGN  OF  VICTORIA. 


Pabker  and  Another  v.  Smart.  l  B41 . 

JLIEBT  on  a  bond,  dated  in  June,  to  recover  3,000/.,  with  A  bond  dated 

interest  at  five  per  cent  from  1st  of  March  preceding.    The  conditioiied  for 

bond  was  impressed  with  a  7i  stamp.     It  was  objected,  at  §*^J2J"*^ 

the  trial,  on  behalf  of  the  defendant,  that  this  stamp  was  inUrtMt,  at  6 

not  sufficient,  as  the  bond  being  given  in  June,  to  secure  March  pre- 

4e  interest  previously  due,  was,  in  feet,  given  to  secure  J^J^j.  stamp 

3,000i  plus  the  interest  fix)m  the  1st  of  March,  to  the  date  "^  nifficieiit. 
of  the  bond.     The  learned  judge  overruled  the  objection, 
bnt  reserved  leave  for  the  defendant  to  move  to  enter  a 
Qonsoit 

Berey  having,  on  a  former  day,  obtained  a  rule  nisi 
accordingly, 

Cocibum  shewed  cause  A  stamp  which  covers  the 
principal  sum  is  sufficient,  PruesHng  v.  Ing  {a)y  Dixon  v. 
^Mnton  (i),  Foreman  v.  Jeyet  (c),  Dearden  v.  Binns  (<2). 
'Riere  is  no  di£ference  in  principle,  where  the  interest  is  to 
be  calculated  from  a  preceding  day.  A  promissory  note 
for  the  payment  of  30iL  at  a  future  day,  with  interest  from 
the  date,  is  equally  as  much  an  instrument  to  secure  a  sum 

(a)  4  B.  &  Aid.  304.  (c)  5  C.  &  P.  419. 

(^)  1  M.  &  Rob.  115;  5  C.  &         (J    1  Man.  &  Ry.  130. 
P.  96. 

P  2 
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1841.        exceeding  30L,  as  the  bond  in  the  present  case  is  to  secure 

^^"^^RKKR^    *  ®"™  exceeding  3,000i,  yet  a  stamp  covering  the  301,  has 

and  Another    been  held  sufficient,  Pmesiing  v.  Ing  (a).    The  true  test  by 

Smaat.       which  to  discover  what  is  principal,  and  what  is  interest,  is 

by  ascertaining  on  what  sum  the  further  interest  is  to  accrue, 

here,  it  is  on  the  3,000^,  and  not  on  the  additional  sum, 

which  was  due  for  interest  from  the  1st  of  March,  to  die 

date  of  the  bond. 

BerSi  in  support  of  the  rule.  The  stamp  is  not  sufficient 
The  words  of  the  act  are,  ^^any  definitive  and  certain  sum 
of  money  f  here  the  definitive  and  certain  sum  of  money  is 
the  3,000/L  plus  the  interest  iqp  to  the  date  of  the  bond, 
Dickson  v.  Cass(b).  {Parkey  B. — I  question  much,  whether 
Dickson  v.  Cass  can  be  supported  after  Paddon  ▼.  BartleU{c) 
and  Doe  v.  Snaith  (eQ.]  The  question  is,  what  is  due  at 
the  time  the  security  is  taken  ?  It  can  make  no  difference, 
that  it  is  secured  under  the  name  of  interest 

Parke,  B. — I  think  the  stamp  is  sufficient  The  words 
**  definitive  and  certain  sum''  cannot  correctly  apply  to 
interest,  the  amount  of  which  depends  on  the  length  of 
time  which  elapses  before  the  money  is  repaid  The 
stamp  to  be  imposed  b  to  be  in  proportion  to  the  principal 
sum  secured. 

Aldebson,  B.— The  interest  is  in  the  nature  of  damages 
for  the  detention  of  the  principal,  the  definitive  sum  is  the 
sum  mentioned  in  the  bond 

Gurnet,  B. — There  is  no  distinction  between  bye-g(me 
and  future  interest 

Rule  dischaiged 

(a)  4  B.  &  Aid.  204.  (c)  2  Ad.  &  EIL  9. 

ip)  1  B.  &  Ad.  343.  (d)  8  Bing.  146. 
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Wabb  V.  Lloyd,  and  Another. 

IN  this  case,  the  indorsement  on  the  copy  of  the  writ  of  where  the 
smnmonsy  of  the  name  of  the  attorney  suing  out  the  writ,  ^J'JJnmiioiMi"* 
lequired  by  4e  2  Wm.  4,  c.  39,  s.  12,  was  as  follows :—  wm  indoned 
^  This  writ  was  issued  by  A.  B.,  o^  &c.,  attorney  for  the  issued  by  A. 

said ^,  without  mentioning  whom.     The  form  given  in  toraey  for  the 

the  schedule  to  the  act.  No.  1,  is  **  This  writ  was  issued  JJj^^J^'en- 
by  E.  F..  of ,  attorney  for  the  said  A.  B."  tioning  whom, 

''  -^  the  Court  set 

aside  the  cooy 

G.  r.  Whitey  having,  on  a  former  day,  obtained  a  rule  S^j^Sirity.  ^ 
to  set  aside  the  copy  and  service  thereof 

Humfrey  shewed  cause,  and  cited  Hennah  v.  Whyman  (a). 

RoLFE,  B. — The  indorsement  is  certainly  insufficient. 
The  form  is  given  as  an  example,  and  should  be  followed. 

Rule  absolute, 
(a)  2  C,  M.  &  R.  239. 


Humphreys  r.  O'Connbll. 

Assumpsit  by  indorsee  against  acceptor  of  a  bill  of  to  an  action 
exchange,  drawn  by  one  H.  Bamett,  for  500/.,  payable  six  ^  '"^^^ 
months  after  the  date  thereof,  and  indorsed  by  H.  Bar-  ceptorofa 
oett  to  Moss  and  Humphreys,  and  by  them  to  the  plaintiff,    change,  the 
Pleas,  Rrst,  that  long  before  the  drawing  or  accepting  pfeaded,  Ibl 
the  Kud  bin  of  exchange,  in  the  first  count  of  the  declaration  J*»»*  *^«  drawer 

^  ,  lent  to  the  de- 

mentioned,  to  wit,  on  the  1st  day  of  February,  in  the  year  fendant  certain 
of  our  Lord,  1839,  and  on  divers  other  days  and  times,  for  the  pur- 
afterwards,  and  before  the  22nd  day  of  April,  m  the  year  of  ^^S^' 

securing  pay- 
■ntof  the  Mnne,  the  defendant  accepted  certam  bills  of  exchange,  in  lien  of  which  the  hill 
Glared  on  was  given,  and  that  the  plaintiff  .had  notice  of  the  premises.    2ndly,  a  similar  plea, 
■Hewing  that  the  drawer,  and  certain  persons,  to  the  defendant  unknown,  won  monc j  of  him,  by 
Ksaing.    Hdd,  that  de  iiyurid,  was  a  good  replication. 
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1841.        our  Lord,  1839,  the  said  H.  Bamett  did  knowingly  lend  to 
^^;^^    die  defendant,  and  the  defendanldid  borrow  of  him,  diveiB 
V*  sums  of  money,  amounting,  to  wit,  to  650/.,  for  the  purpose 

of  enabling  the  defendant  illegally  to  game  and  play  there- 
with, at  a  certain  illegal  game,  played  with  dice,  called  or 
known  by  the  name  of  French  hazard,  contrary  to  the  fonn 
of  the  statute,  in  such  case  made  and  provided;  and  the  said 
H.  Bamett,  at  the  times  of  his  so  lending  the  said  monies, 
well  knew  that  the  defendant  so  borrowed  the  same  for  the 
purpose  aforesaid ;  and  that  for  securing  the  payment  of  the 
said  sums  so  lent,  as  aforesaid,  he,  the  defendant,  afterwards, 
to  wit,  on  the  22nd  day  of  April,  in  the  year  of  our  Lord, 
1839,  accepted  three  several  bills  of  exchange,  drawn  by 
the  said  H.  Bamett,  upon,  and  directed  to  the  defendant, 
and  payable  to  the  said  H.  Bamett,  one  of  the  same  being 
for  the  payment  of  200iL,  one  month  after  the  date  thereof 
another  of  the  same,  being  for  the  payment  of  200il,  two 
months  after  the  date  thereof  and  the  other  of  the  same, 
being  for  the  payment  of  250/.,  three  months  after  the  date 
thereof;  and  the  defendant  says,  that  long  before  the  draw- 
ing or  acceptance  of  the  said  bill,  in  the  said  first  comit 
mentioned,  to  wit,  on  the  26th  day  of  May,  in  the  year  of 
our  Lord,  1839,  and  on  divers  other  days  and  times  after- 
wards, and  before  the  29th  day  of  August,  in  the  year  of 
our  Lord,  1839,  the  said  H.  Bamett  did,  knowingly,  lend 
to  the  defendant,  and  the  defendant  did  borrow  of  him, 
divers  other  sums  of  money,  amounting,  to  vrit,  to  565/.,  for 
the  purpose  of  enabling  the  defendant  to  game  and  play 
therewith,  at  a  certain  illegal  game,  played  with  dice,  called 
or  known  by  the  name  of  French  hazard,  contrary  to  the 
form  of  the  statute,  in  such  case  made  and  provided ;  and 
the  said  H.  Bamett,  at  the  times  of  his  so  lending  the  said 
monies,  well  knew  that  the  defendant  so  borrowed  the  same 
for  the  purpose  aforesaid ;  that  the  said  two  bills,  so  payable 
^     at  two  months  and  three  months  after  the  date  thereof, 
being  overdue  and  mipaid,  and  the  said  sum  of  565/.  being 
also  unpaid  to  the  said  H.  Bamett,  he,  the  defendant,  iii 
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ooDfiidefatioD  thereoi^  and  for  and  on  account  of  those  two       1841. 
hiUsy  and  as  a  security  for  the  payment  of  the  same,  and  also    g^JJ^^J^^ 
of  die  said  sum  of  SSdL^  accepted  the  said  bill  in  the  said  ^* 

O'CoNN  E  LL 

first  count  mentioned ;  and  also  a  certain  other  bill  drawn 
by  die  said  H.  Bamett,  and  directed  to  the  defendant  for 
the  payment  of  5152.  to  the  said  H.  Bamett,  or  order,  eight 
months  after  the  date  thereof,  and  the  said  H.  Bamett  drew 
the  said  bills  for  and  upon  that  consideration,  and  on  that 
account;  and  the  defendant  further  says,  that  the  said  Moss 
aod  Humphreys,  and  the  plaintiff,  respectively,  before  the 
said  indorsements  to  them  respectively,  had  full  knowledge 
and  notice  of  the  premises  aforesaid.     Verification. 

Second.  And  for  a  further  plea  in  this  behalf,  the  de- 
fendant saySy  that  long  before  the  drawing  or  accepting  the 
said  bill  of  exchange,  to  wit,  on  the  1st  day  of  February,  in 
die  year  of  our  Lord,  1839,  and  on  divers  other  days  and 
times  afterwards,  and  before  the  22nd  day  of  April,  in  the 
;ear  of  our  Lord,  1839,  the  said  H.  Bamett,  and  divers 
other  peraons,  whose  names  are  to  the  defendant  as  yet  un- 
known, did  win  of  the  defendant,  and  the  defendant  did  lose 
to  them,  divers  sums  of  money,  amounting,  to  wit,  to  650L 
by  gaming,  and  playing  at  a  certain  illegal  game,  played 
widi  dice,  called  or  known  by  the  name  of  French  hazard, 
contrary  to  the  form  of  the  statute,  in  such  case  made  and 
provided ;  ^aad  for  securing  the  payment  of  the  said  sums 
80  won  and  lost  as  aforesaid,  he,  the  defendant,  afterwards, 
to  wit,  on  the  22nd  day  of  April,  in  the  year  of  oiur  Lord, 
1839,  accepted  three  several  bills  of  exchange,  drawn  by 
the  said  H.  Bamett,  upon  and  directed  to  the  defendant, 
and  payable  to  the  said  H.  Bamett,  (it  then  described  the 
IhDs,  as  in  the  first  plea) ;  and  the  defendant  says,  that  also 
long  before  the  drawing  or  acceptance  of  the  said  bill,  in 
die  said  first  count  mentioned,  to  wit,  on  the  26th  day  of 
May,  in  the  year  of  our  Lord,  1839,  on  divers  other  days 
and  times,  afterwards  and  before  the  29th  day  of  August, 
in  the  year  of  our  Lord,  1839,  the  said  H,  Bamett,  and 
divers  other  persons,  whose  names  arc  to  this  deponent  as 
yet  unknown,  did  win  of  the  defendant,  and  the  defend- 
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1 84 1 .        ant  did  lose  to  them^  divers  other  sums  of  money,  amoimtkig, 
Jj^J^^    to  wit,  to  565i,  by  gaming  and  playing  at  a  certain  illegal 
9»  game,  played  with  dice,  called  or  known  by  the  name  of 

French  hazard,  contrary  to  the  form  of  the  statute,  in  such 
case  made  and  provided ;  and  the  defendant  further  says, 
that  the  said  two  bills,  so  payable  at  two  months  and  diree 
months  after  the  date  thereof,  being  over-doe  and  unpaid, 
and  the  said  sum  of  d65iL,  being  also  unpaid  by  the  defend- 
ant to  the  winners  thereof,  he,  the  defendant,  in  conddera- 
tion  thereof,  and  for  and  on  account  of  those  two  bills,  and 
as  a  security  for  the  payment  of  the  same,  and  also  of  the 
said  sum  of  565/L,  accepted  the  said  bill,  in  the  said  first 
count  mentioned ;  and  also  a  certain  other  bill,  drawn  by 
the  said  H.  Bamett,  and  directed  to  the  defendant  for  the 
payment  of  515/.,  to  the  said  H.  Bamett,  or  order,  eight 
months  after  the  date  thereof,  and  the  said  H.  Bamett  drew 
the  said  bills,  for  and  upon  that  consideration,  and  on  that 
account :  and  the  defendant  further  says,  that  the  said  Moss 
and  Humphreys,  and  the  plaintiff,  respectively,  before  the 
said  indorsement  to  them,  respectively,  had  full  knowledge 
and  notice  of  the  premises  aforesaid.     Verification. 

The  third  plea  was  the  same  as  the  first,  except  that  it 
averred  want  of  consideration  instead  of  notice. 

The  fourth  was  the  same  as  the  second,  except  that  it 
averred  want  of  consideration  instead  of  notice. 

Replication  de  injuria. 

Special  demurrer.  Assigning  for  causes,  that  the  matters 
of  defence  alleged  in  the  said  pleas,  do  not  amount  to  an 
excuse  for  the  non-performance,  by  the  defendant,  of  his 
promise,  but  those  matters  shew,  that  the  defendant  never 
was  liable  to  perform  that  promise,  and  that  the  said  pro- 
mise was  totally  void,  and,  by  the  illegality  thereof,  the 
defendant  was  wholly  discharged,  by  law,  fxx>m  performing 
the  same ;  and  the  defendant  never  was  liable  to  pay  the 
said  bill  to  the  plaintiff,  under  the  facts  stated  in  the  said 
plea ;  and  also  that  it  is  bad  for  duplicity. 

fVillis,  in  support  of  the  demurrer.     The  only  question 
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is,  whether  the  plea  conaiBts  of  matter  of  excuse  ?    It  is  sub-       1841. 
mhtedy  that  it  does  not     A  plea  may  point  either  to  the    Hn^um 
tiiDe  of  makine  the  contract,  or  to  the  time  between  the  9. 

J    1  1  1  .  All  IT  CCONNKLL. 

coDtroct  and  breach,  or  to  the  tmie  after  the  breach*    In 
the  last  casCi  the  general  replication  would  be  deaily 
bad,  Jones  v.  Senior  (a).    Where  the  matter  pleaded,  ap- 
plies to  the  time  between  the  contract  and  breach,  it  is 
admitted  that  de  injuria  would  be  a  good  replication.     But 
where  the  matter  stated  in  the  plea,  exists  at  the  time  of 
making  the  contract,  and  shews  that  there  never  was  a  con- 
tract which  could  be  enforced  in  a  court  of  law,  there 
the  general  replication  is  inadmissible,  Parker  v.  JRiley  (6). 
Iq  the  present  case,  the  contract  being  tainted  with  ille- 
gality, was  wholly  void.  Com.  Dig.  tit  **  Condition/'  (D  7> 
Isaac  V.  Farrar  (c),  will,  perhaps  be  cited  on  the  other 
side ;  but  that  case  was  decided  on  the  ground  of  the  in- 
conyenience  which  would  have  otherwise  followed,  and  the 
Coort  saidy    ''that  if  the    general  replication  were  not 
allowed,  it  would  be  competent  for  a  defendant,  by  alleging 
fraud,  (x*  such  other  circumstance  as  would  throw  the  proof 
of  value  on   the  indorsee,  to  compel  him  to  prove  it ;  for  it 
would  seldom  happen  that  a  plaintiff,  if  he  were  tied  down 
to  dispute  one  &ct,  could  take  issue  on  such  allegation,  and 
then  he  would  be  obliged  to  take  an  issue,  which  would 
admit  the  firaud,  and  throw  the  proof  of  value  on  himself 
thereby  placing  him  in  a  worse  situation  than  before  the 
new  niles."     But  in  the  present  case,  that  inconvenience 
could  not  arise.     A  similar  plea  was  pleaded  in  Edmunds 
▼.  Groves  (^),  and  the  plaintiff  there  replied,  that  the  note 
was  bdorsed  to  him,  without  notice  of  the  illegality,  and 
for  good  and  sufficient  value  and  consideration ;  and  it  was 
held,  that  on  those  pleadings,    the   iU^al  making  of  the 
note  was  not  so  admitted  as  to  render  it  necessary  for  the 

(a)  Ante,  vol.  6,  p.  701 ;  4  M.  (c)  Ante,  vol.  i,  p.  750 )  1  M. 

&  W.  123.  &  W.  66. 

(6)  Ante,  voL  d,  p.   375  ;  3  M.  (d)  2  M.  &  W.  642. 
&  W.  230. 
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1 84 1 .  plaintiff  to  give  any  evidence  of  consideration.  [^Parke,  B. — 
gJJj^^Yg  That  was  an  action  by  indorsee  against  the  maker  of  a 
_  _  t»-  promissory  note ;  here,  it  is  not  between  the  indorsee  and 

drawer,  but  the  indorsee  and  acceptor.  The  plea  states 
two  propositions;  vix^f  the  original  illegality,  and  that  the 
plaintiff  had  notice.  In  Parker  v.  RUey,  there  was  adirect 
illegality  between  the  two  parties  to  the  action.]  The 
plaintiff  having  had  notice  that  the  bill  was  given  for  a 
gaming  debt,  it  was  illegal  in  him  to  take  it  Before  the 
5  &  6  Wm.  4,  c  41,  bills  given  for  a  gaming  consideration 
were  void^  even  in  the  hands  of  a  bona  fide  holder,  Edr 
wards  v.  Dick  {a\  and  Lord  Abingery  C.  B.,  in  Edmunds 
V.  GroveSf  expressed  some  doubt  as  to  whether  that  act 
really  had  the  effect  intended.  [Parke,  B. — In  Noel  v. 
Rich  (6),  the  Court  held  the  replication  good,  though  the 
plea  sought  to  avoid  the  contract  on  the  ground  of  fraud.] 
That  was  the  case  of  a  general  demurrer. 

HenderMoUf  contra,  was  stopped  by  the  Court 

Lord  Abinger,  C.  B. — The  plea  is  clearly  matter  of 
excuse. 

Parks,  B. — ^This  case  must  be  governed  by  Isaac  v. 
Farrar.  As  between  these  parties,  the  bill  is  not  void,  on 
the  ground  of  illegality ;  the  defendant  contracts  to  pay  the 
plaintiij^  and  the  fact  of  notice  to  him  of  the  illegality  is 
mere  excuse  for  the  non-performance  of  the  contract 

Judgment  for  the  Plaintiff. 

(a)  4  B.  &  Aid.  212.  (6)  AnU^  vol.  4,  p.  228. 


^^^>^  A,  J^.J/'.^^iS,  ^. 
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1841. 
AbNOLD  V-  EVASB.  ^ 

M.  HIS  was  an  action  against  four  defendants,  on  a  bill  of  In  an  action 

•  «v*       1    *    1  1       affainst  several 

exchange.     The  defendants  having  suffered  judgment  by  defendants  on 

J  f    1^  a  bill  of  ex- 

Ofiiault,  change,  if  they 

letittdffnient 
go  by  defiuill, 

Streeien  moved  to  make  absolute  a  rule,  to  compute  service  of  anile 
principal  and  interest  on  the  bill,  and  produced  an  affidavit  of  one  is  suffi- 
service  on  two  of  the  defendants.     He  referred  to  Figgins  v.  ®^'' 
Ward{a),  in  which  Bayley,  B.,  observed,  that  **  by  suffering 
judgment  to  go  by  default,  the  defendants  acknowledge  a 
joint  cause  of  action,  and,  therefore,  quoad  hoc  they  are 
partners :  service,  therefore,  on  one,  is  good  for  all." 

Pabke,  B. — That  is  a  sufficient  authority. 

Rule  absolute. 

(a)  Ante,  vol.  2,  p.  364  ;  2  C.  &  M.  424.  f^J^^^^^'^''^^ 


GlLLBTT  V.  GlIEKK. 

If  HATE  LEY  moved  for  a  rule,  calling  upon  the  de-  Jn  an  action 

for  infiringing 

fendant  to  shew  cause,  why  the  Master  should  not  tax  the  a  patent,  the 

pkdntiff  his  treble  costs,  piu^uant  to  the  5  &  6  Wm.  4,  c  83,  {^^^  tlL  5  & 

8b  3.    This  was  an  action  for  infiringing  a  patent,  and  it  83^™3*that 

appeared  that  a  prior  action,  between  the  same  parties,  had  the  validity  of 

been  tried  before  CoUman,  J.,  on  which  occasion  the  plain-  came  in  ques- 

tiff  obtained  a  verdict,  and  the  learned  judge  certified,  guiJ^u^* 

under  5  &  0  Wm.  4,  c.  83,  s.  3,  that  the  validity  of  the  ^^  between 

•^  ,     the  same  dmp- 

patent  came  in  question  before  him.     By  the  above  act,  if  ties,  the  plain- 
such  certificate  be  given  in  evidence  in  another  suit,  the  verdict,  with 
patentee  is  entitled  to  treble  costs,  in  the  event  of  a  verdict  i^d*^^"^' 

tificate  was 
^en  in  evidence,  in  order  to  obtain  treble  costs.     Ten  days  before  the  trial  of  the  latter  action 
ue  3  &  4  Vict.  c.  24,  came  into  operation,  bat  no  application  was  made  to  the  judge  to  certify 
under  that  act :   Hddj  that  the  plaintiflF  was  not  entitled  to  any  costs. 

A  certificate  under  the  3  &  4  Vict.  c.  24,  must  be  given  inmediately  after  the  trial :   SenMe, 
men  before  another  cause  is  called  on. 


GiLLETT 

V, 

Grken. 
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passing  in  his  favour  (a).  The  present  action,  for  infiinging 
the  same  patent,  was  tried  before  Lord  AhingeTf  C.  6.,  on  the 
13th  July,  1840,  when  he  certified,  that  the  former  cause 
of  Gillett  v.  Smiilh  ^^^^  hi  evidence  before  him.  The 
plaintiff  obtained  a  verdict,  with  Is.  damages.  Ten  dajs 
before  the  trial,  the  3  &  4  Vict  c.  24,  came  into  operation, 
but  no  application  was  made  to  the  judge  to  certify  under 
that  act  The  second  section  of  3  &  4  Vict,  c  24,  enacts, 
if  the  plaintiff  in  any  action  of  trespass  or  trespass  on  the 
case,  shall  recover  less  damages  than  40«.,  the  defendant 
shall  not  be  entided  to  recover  any  costs  whatever,  unless 
the  judge  ^^  shall  immediately  afterwards  certify"  that  the 
action  was  really  brought  to  tiy  a  right,  besides  the  mere 
right  to  recover  damages  for  the  trespass  or  grievance,  fi)r 
which  tiie  action  shall  have  been  brought,  or  that  the  tre»- 
pass  or  grievance  was  wilfiil  and  malicious.  The  Master 
had  refused  to  tax  the  plaintiff  treble  costs,  on  the  ground 
that  he  had  not  obtained  the  certificate  of  the  judge  under 
the  last  mentioned  statute.  In  support  of  the  application, 
it  was  contended,  that  the  3  &  4  Vict  c.  24,  s.  2,  did  not 
affect  the  right  to  treble  costs  under  the  5  &  6  Wm.  4,  c.  83, 
s.  3,  nor  did  it  apply  to  cases  where  it  appeared,  by  the 


(a)  Which  enacts,  that  "if  any 
action  at  law,  or  any  suit  in  equity, 
for  an  account,  shall  be  brought 
in  respect  of  any  alleged  infringe- 
ment of  such  letters  patent,  here- 
tofore, or  hereafter  granted,  or 
any  scire  facias  to  repeal  such 
letters  patent,  and  if  a  verdict 
shall  pass  for  the  patentee  or  his 
assigns,  or  if  a  final  decree  or 
decretal  order  shall  be  made  for 
him  or  them,  upon  the  merits  of 
the  suit,  it  shall  be  lawful  for  the 
judge,  before  whom  such  action 
shall  be  tried,  to  certify  on  the 
record,  or  the  judge  who  shall 
make  such  decree  or  order,  to 
give  a  certificate  under  his  hand. 


that  the  validity  of  the  patentcame 
in  question  before  him;  which 
record  or  certificate,  being  given 
in  evidence  in  any  other  suit  or 
action  whatever,  touching  such 
patent,  if  a  verdict  shall  pass,  or 
decree  or  decretal  order  be  made, 
in  favour  of  such  patentee  or  his 
assigns,  he  or  they  shall  rsceivB 
treble  costs  in  such  suit  oractioo, 
to  be  taxed  at  three  times  the 
taxed  costs,  unless  the  judge 
making  such  second  or  other  de« 
cree  or  order,  or  trying  such 
second  or  other  action,  shall  cer- 
tify that  he  ought  not  to  have 
such  treble  costs." 
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pleidii^  that  a  bcMia  fide  right  actually  came  into  question.        1841. 
SkutUeworih  ▼.  Cocker  (a)  was  refened  to,  in  which  a  cer-      gillett 
tificate,  under  3  &  4  Vict,  a  24,  was  amended  after  the       q^^^, 
trial,  and  it  was  uiged,  that  on  the  authority  of  that  case, 
the  learned  judge,  who  tried  the  cause,  might  now  grant  a 

Pabkb,  B. — ^If  we  had  any  doubt  about  the  matter,  we 
ahould  grant  a  rule  to  shew  cause.  This  is  certainly  an 
imfiurtnnate  case ;  but  it  is  dear  that  the  act  of  3  &  4  Vict, 
goferns  this  case,  because  it  applies  to  "  any  action  of  tres^ 
{MM  or  trespass  on  the  case.''  But  then  it  is  said,  that  the 
Laid  Chief  Baron  has  the  power  of  ceitifjring  at  the  present 
time.  That  is  not  so ;  for  the  statute  expressly  says,  that 
the  plaintiff  shall  not  recover  costs  from  the  defefndant, 
unlefls  the  judge^  befoxe  whom  such  verdict  shall  be  obtained 
« shall  immediately  afterwards  certify.**  That  was  not  done 
in  the  present  instance.  It  may  even  be  a  question  whether 
a  judge  has  power  to  grant  a  certificate  after  another  cause 
has  been  called  (»• 

Au>EB8aN,  GuBNET,  and  Bolfb,  Bs.,  concurred. 

Rule  refiised. 

(a)  Amie,  p.  76.    See  Ifoiyaa  v.  Thome,  pott,  226. 


Slater  v.  Haines. 

1  HIS  was  a  rule,  calling  upon  J.  W.,  a  sheriff's  officer,  Thooali  a 

to  shew  cause,  why  he  should  not  refimd  to  the  defendant,  SStoTtoSS)!© 

the  residue  of  the  value  of  certain  ffoods  which  had  been  *^  expense 

Kized  and  sold  under  a  n.  fit,  issued  at  the  suit  of  the  le?^,  he  cannot 

phuntiff,  after  deducting  the  amount  indorsed  on  the  writ,  {^es  thurSote 

and  also  an  lawful  charges,  and  why  an  attachment  should  J^J^^**** 

uTHneQ  mider 
the  7  Wm.  4,  and  I  Vict,  e.  55. 
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Slater 

V, 

Haines. 


not  issue  against  him  for  a  contempt,  in  demanding  and 
taking  other  and  greater  fees  than  allowed  by  the  table  of 
fees  framed  under  the  7  Wm.  4,  and  1  Vict  c.  55  (a). 

It  appeared  that  the  defendant's  goods  had  been  seized 
by  an  officer  of  the  sheriff  of  Lincolnshire,  under  a  writ  of 
fL  ik,  issued  at  the  suit  of  the  plaintiff,  and  indorsed  to 
levy  33  JL  17#.  The  goods  were  afterwards  sold  by  public 
auction,  except  one  chair,  which  was  sold  by  private  con- 
tract, for  3#.  A  pig  of  the  value  of  IL  6«.  was  lost,  while 
in  the  possesion  of  the  sheriff  The  proceeds  of  the  sale, 
including  the  chair,  amounted  to  441  13#.  7d,  being 
lOiL  16f.  7dL  more  than  the  sum  indorsed  on  the  writ  That 
money  was  retained  by  the  sheriff's  officer,  and  a  statement 
was  made  by  him  that  he  was  short  of  his  levy,  5^ ;  he  ako 
refiised  to  account  for  the  pig  which  had  been  lost  From 
an  affidavit  made  by  the  sheriff's  officer,  it  appeared  that 
he  claimed  Is.  interest  on  the  levy  for  fourteen  days,  U 
for  the  writ,  and  21  0#.  lOdL  for  sheriff's  poundage  and 
warrant,  making,  together  with  the  levy,  361  I8s.  lOd.  to 
which  sum  an  objection  was  made.  The  residue  was 
claimed  for  sundry  incidental  expenses,  not  allowed  by  the 
schedule  of  fees,  some  of  which  were  occasioned  by  pre- 
cautions taken  to  prevent  a  rescue,  others  by  the  employ- 
ment of  carpenters  in  the  removal  of  the  goods  for  sale,  and 
for  travelling  expenses,  commission  on  sale  by  auction,  &c. 


Hwnfrey  shewed  cause.     The  charges  which  are  com- 


(a)  Section  2  oDacts,  ''that  from 
and  after  the  passing  of  this  act,  it 
shall  be  lawful  for  sherifis  or  their 
oflScers  concerned  in  the  execu- 
tion of  process^  directed  to  she- 
riffs, to  demand,  take,  and  re- 
ceive such  fees,  and  no  more»  as 
shall  from  time  to  time,  be  al- 
lowed by  any  officer  of  the  several 
courts  of  law,  at  Westminster, 


charged  with  the  duty  of  taxing 
costs  in  such  Comts,  under  the 
sanction  and  authority  of  the 
judges  of  the  said  Courts  res- 
pectively.*' 

Section  3,  provides,  that  any 
sheriiTor  officer,  taking  more  than 
is  allowed  by  the  Court,  shall  be 
adjudged  guilty  of  a  contempt  of 
Court. 
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plained  of  as  being  ezcessiye,  have  all  been  occasioned  184K 
by  dnninistances  over  which  the  officer  had  no  control,  ^jj^^^^ 
and  a  p(Mrtion  of  which  resnlted  from  the  violent  conduct  of      _  «• 

IxAINB9« 

the  defendant  himself  which  made  it  absolutely  necessary 
to  employ  as  many  as  five  men,  during  several  nights,  for  the 
safe  custody  of  the  goods.  [Parkef  B. — These  are  expenses 
which  are  not  allowed  in  the  schedule,  made  in  pursuance  of 
the  7  Wm.  4,  and  1  Vict.  c.  66.  There  is  nothing  in  that 
act  relating  to  any  such  expenses,  nor  is  there  any  proviedon 
allowing  greater  or  other  expenses  than  those  mentioned  in 
the  schedule].  These  are  such  expenses  as  the  Master 
oo^t  to  allow,  on  taxation.  Suppose  there  had  been  a 
rescue  of  the  goods.  [Petrkef  B. — What  does  the  sheriff 
do  fer  his  poundage  ?  He  surely  must  do  something ; 
be  is  yeiy  well  paid  by  it^  to  enable  him  to  meet  incidental 
expenses,  and  must  take  the  risk  of  that]*  If  no  chaiges 
are  to  be  allowed  except  those  in  the  schedule,  it  will  be  a 
great  haiddiip  on  the  sheriff. 

WhUekwrtij  contra,  was  stopped  by  the  Court 

Lord  ABDroEB,  C.  B. — The  proceeds  of  the  property 
which  was  not  sold,  cannot,  of  course,  be  refunded,  but  if 
iK)t  accounted  for,  the  defendant  may  bring  his  action. 
Under  the  circumstances,  it  is  not  necessary  to  punish  the 
officer  by  attachment,  but  he  must  refund  the  money  im- 
piopeiiy  charged,  and  pay  the  costs  of  this  application. 

Rule  absolute,  to  refund  7/L  15«.  9d.»  with  costs. 
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Deane  v.  Knott. 

The  defendant  J.  HIS  was  a  rule.  Calling  on  the  defendant  to  shew  cauae, 
discharffed  why  an  order  of  Rolfe^  B.,  dischai^ging  him  out  of  custody, 
solvent  Act  u  ^^^^  ^^^  ^  ^^  aside.  It  appealed  that  the  defendant 
to  a  debt  due  being  in  prison,  in  February,  1831,  petitioned  the  In- 
afterwardsffave  solvent  Court  for  his  discharge.  On  that  occasion,  he 
bonlfor  a  new  ^^  ^^  schedule,  in  which  he  inserted  a  debt  of  80iL,  doe 
cf^editt  Uthe  ^°*  ^™  ^^  ^®  plaintiff,  and  obtained  his  discharge.  Sub- 
sum  for  which    seouently,  the  defendant  gave  to  the  plaintiff  a  bond  fer  a 

he  was  dia-  -i 

chaived.  The  new  debt  of  220/.,  and  included  in  the  bond,  the  debt  as 
b^fjuU?  to  ^W<^*^  ^^  ^^  discharged.  In  April,  1839,  the  plaintiff 
f" dM *  2? *  P^^  ^^^  bond  in  suit,  and  judgment  was  signed  for  want  of 
fered  judgment  a  plea,  and  the  defendant  was  taken  on  a  ca.  sa.  jRolfe,  R, 
was  taken  in  having  made  an  order  for  the  defendant's  discharge  out 
^HMj^hB     ^  custody,  a  rule  was  obtained  to  set  it  aside,  against 

was  not  entitled  which 
to  be  dis- 
charged out  of 

bond  wasl^at  ^  Miller  shewed  cause.  The  defendant  is  entitled  to  his 
ffood^^to  the  ^^^"^'K^  Th®  bond  in  respect  of  which  the  execution 
new  debt:  and  Issued,  was  given  to  secure  a  new  debt,  as  well  as  the  debt 

Sentblt^  per 

iWAe,  sC/tbat  of  80iL,  in  respect  of  which  the  defendant  had  been  dis- 
hi^'n^**  charged  from  custody,  under  the  Insolvent  Act  That  bond 
lected  to  was  ui  fraud  of  the  creditors,  and  in  violation  of  the  In- 

plead  bis  dis- 

chawe,  as  to  solvcnt  Act,  the  policy  of  which  is,  that  a  debtor  shall  be 
wu  Uable  tobe  i^l^ased  from  the  pressure  of  his  debts,  that  he  may  employ 
ctttSi^  *that  ^  friture  efforts  in  satisfying  in  a  just  proportion,  the 
amount  also,      demands  of  all  his  creditors.     The  bond  having  been  ^ven 

pardy  to  secure  a  debt,  which  was  inserted  in  the  insolvent's 
schedule,  its  effect  is  to  enable  the  plaintiff  to  obtain  a  dis- 
proportionate share  of  the  friture  property  of  the  insolvent, 
J<ick$on  V.  Davison,  (a),  Tabram  v.  Freeman  (fr),  shew  that 
the  bond  is  void. 


(a)  4  B.  &  Aid.  691.  (b)  2  C.  &  M.  451 ;  4  Tyr.  180. 


"nie  other  BaiooB  o(»icurved« 


Rule  absolute  {b). 


(i)  1  C,  M.  &  R.  85 ;  4  Tyr.  (6)  See  Kay  v.  Masters,  ante, 

^^'  vol.  1 ,  p.  86. 
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O^fe  contra.  The  defendautis  not  entitled  to  be  dis-  1841. 
dnigecL  The  case  of  PhUpot  v.  A$hU  (a)y  is  in  point 
Uteres  a  debtor  having  been  discharged  under  the  In- 
nlrent  Act,  contracted  a  new  debt»  for  which,  as  well  as  for 
the  old  debt,  he  accepted  a  bill  of  exchange.  Being  sued 
Tipxi  the  bill,  he  gave  a  warrant  of  attorney  for  the  amount, 
and  tbe  Court  refused  to  set  it  aside. 

Pabu,  B. — The  question  is,  whether  the  discharge  can  be 
ihogedier  supported  ?  It  clearly  cannot,  for  it  is  impossible 
to  aj,  that  because  the  bond  is  bad  as  to  part,  it  is  bad 
altogedier.  If  the  defendant  wished  to  avail  himself  of  the 
lonlTent  Act,  he  should  have  pleaded  his  dischaige  from 
thesmnof  80/.,  and  might,  to  that  extent,  have  reduced 
tlie  amount  of  the  plaintiff's  demand.  The  security  is  not 
niegal,  m  respect  of  the  new  debt,  indeed,  my  impression 
ill  diat  it  is  not  illegal  at  alL  The  law  says,  that  if  a  party 
who  has  been  discharged  under  the  Insolvent  Act,  is  ar- 
Rated  on  mesne  process,  for  a  debt,  in  respect  of  which  he 
B  entitled  to  the  benefit  of  the  act,  he  may  apply  for  his 
dischaige.  But  if  an  action  is  brought  against  him,  and 
instead  of  pleading  his  discharge,  he  allows  the  plaintiff  to 
(tern  final  judgment  against  him,  it  is  his  own  de&ult,  and 
die  law  must  take  its  course.  The  rule  to  rescind  the 
Oder  for  the  defendant's  disdiaige  must  be  made  abaolute* 


^'^'*  IX.  (J  D.  p.  c. 
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In  an  action  of 
trespass  tried 
on  the  27  th  of 
June,  1840, 
the  plaintiff  ob- 
tained a  ver- 
dict, with  1«. 
damages,  leave 
beinff  reserved 
for  the  defend- 
ant to  move  to 
enteranonsuit* 
the  Judge 
having  been 
^pU^^to,  to 
certify  under 
the  43  Eliz. 
c.  6,  8.  2,  de- 
clined to  do  so, 
until  the  mo- 
tion for  a  non- 
suit should 
have  been  dis- 
posed of.    On 
the  3rd  of 
July  following, 
the3&4 
Vict  c.  24, 
came  into  ope- 
ration.   The 
moti<m  for  a 


MoHGAN,  (an  Infant,  by  his  next  fiiend)  v.  THORMEi 

J.  HIS  was  an  action  of  trespass,  brought  by  the  father  of 
a  niinor,  for  criminal  conversation  with  his  son's  wife.  The 
cause  was  tried  on  the  27th  of  June,  1840,  at  the  Middlesex 
Sittings,  after  Trinity  Term,  before  Lord  Abinger,  C.  B., 
when  the  plaintiff  obtained  a  verdict,  with  Is,  damagefl, 
leave  having  been  reserved  for  the  defendant  to  move  to 
set  aside  that  verdict,  and  enter  a  nonsuit  Upon  the 
finding  of  the  verdict,  application  was  made  to  the  learned 
judge  to  certify,  to  deprive  the  plaintiff  of  costs,  under  the 
43  Eliz.  c  6,  s.  2,  but  he  declined  to  do  so,  until  the  motion 
for  a  nonsuit  had  been  disposed  o£  On  the  3rd  of  July 
following,  the  3  &  4  Vict  c.  24  (a),  came  into  operation. 
The  motion  for  a  nonsuit  was  not  made,  and  on  the  9th  of 
November,  his  Lordship  granted  the  certificate  prayed  for. 
The  present  rule  was  afterwards  obtained,  calling  on  the 


nonsuit 
not  made,  and 
on  the  9th  of 
November,  the 
judge  certified : 
HM,  that  the 
certificate  was 
null  and  void. 


(a)  Sect  1,  after  reciting  the 
43  Eliz.  c.  6,  and  22  &  23  Car.  2, 
enacts  *'  that  the  said  recited  act 
of  the  43  Elis.,  so  far  as  it  relates 
to  costs  in  actions  of  trespass,  or 
trespass  on  the  case,  and  so  much 
of  the  22  &  23  Car.  2,  as  relates 
to  costs  in  personal  actions,  be, 
and  they  are  hereby  repealed." 

Section  2,  enacts,  "  that  if  the 
plaintiff,  in  any  action  of  trespass, 
or  of  trespass  on  the  case,  brought, 
or  to  be  brought,  in  any  of  her 
Majesty's  Courts  at  Westminster, 
or  in  the  Court  of  Common  Pleas 
at  Lancaster,  or  in  the  Court  of 
Common  Pleas  at  Durham,  shall 
recover  by  the  verdict  of  a  jury 
less  damages  than  40s,,  such 
plaintiff  shall  not  be  entitled  to 
recover  or  obtain  from  the  de- 


fendant, in  respect  of  such  ver- 
dict, any  costs  whatever,  whether 
it  shall  be  given  upon  any  isioe 
or  issues  tried,  or  judgneot 
shall  have  passed  by  default, 
unless  the  judge  or  presiding 
officer,  before  whom  such  verdict 
shall  be  obtained,  shall  imme- 
diately afterwards  certify  on  the 
hack  of  the  record,  or  on  the  writ 
of  trial,  or  writ  of  inquiry,  that 
the  action  was  really  brought  to 
try  a  right,  besides  the  mere 
right  to  recover  damages  for  the 
trespass  or  grievance,  for  which 
the  action  shall  have  been  brouffbt, 
or  that  the  trespass  or  grievance, 
in  respect  of  which  the  actioo 
was  brought  was  wilful  and  ma- 
licious." 
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defendant  to  shew  cause,  why  the  Master  should  not  tax        1B41. 
die  plaintiff  his  costs,  notwithstanding  the  certificate.  Morgan 


C,  C.  Jones  shewed  cause.  The  43  Eliz.  c.  6,  was  in 
ftroe  at  the  time  the  cause  was  tried,  and  the  certificate 
i^f^died  for.  The  certificate  has  a  retrospective  effect,  and 
most  be  considered  as  granted  at  the  time. 

/•  Bayley,  contra.  The  43  Eliz.  c.  6,  s.  2,  was  repealed 
before  the  certificate  was  granted,  and  it  is  clear,  that  the 
power  given  bj  that  statute,  to  deprive  the  plaintiff  of  costs, 
did  not  exist  after  the  3  &  4  Vict,  came  into  operation, 
lie  certificate,  therefore,  is  whoU  j  inoperative*  In  Kay  v. 
Goodunn  {a\  the  Cheif  Justice  says,  *'  I  take  the  effect  of 
lepealing  a  statute  to  be,  to  obliterate  it  as  completely  fix>m 
tlie  records  of  the  ParUament  as  if  it  had  never  passed,  and 
it  most  be  considered  as  a  law  that  never  existed,  except 
for  the  purpose  of  those  actions,  which  were  coounenced, 
prosecuted,  and  concluded,  whilst  it  was  an  existing  law." 
He  present  action  was  clearly  not  concluded  whilst  the 
second  secdon  of  the  43  Eliz.  c  6,  was  an  existing  law, 
for  no  judgment  has  yet  been  signed.  [Parkey  B. — The 
cne  of  Charrington  v.  Meaiheringham  {b),  supplies  the 
principle  which  must  govern  this  case].  There,  the  1 3  Glea  3, 
c.  78,  which  gave  treble  costs  on  a  nonsuit,  to  persons  sued 
faranything  done  in  pursuance  of  that  act,  had  been  re- 
pelled by  the  5  &  6  Wm.  4,  c.  50,  which  directed  the  costs 
to  be  taxed  as  between  attorney  and  client  The  plaintiff 
had  been  nonsuited  in  an  action  brought  for  a  matter  done 
in  pursuance  of  the  former  act,  which  action  was  tried 
befixe  the  latter  act  came  into  operation,  but  no  judgment 
was  ogned  until  afterwards ;  and  this  Court  held,  that  the 
defendants  were  not  entided  to  treble  costs.  So  here,  the 
*  \  Efiz.  having  been  repealed,  the  certificate  is  null  and 

lid. 

a)6  Bing.  576.        (b)  Ante,  vol.  5,  p.  313  ;  S.  C.  2  M.  &  W.  228. 

q2 


V. 
TllORNE. 
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MoiGAN 

V. 

Tbokke. 


Jones  then  asked  for  leave  to  move  to  set  amde  the  ver* 
diet,  and  enter  a  nonsuit,  upon  an  affidavit,  stadng,  that  he 
had  abstained  from  doing  so,  solely  on  account  of  his  bdief 
that  the  certificate  would  be  granted.  He  uxged,  that  at 
the  certificate  was  of  no  avail,  the  defendant  ought  to  be 
placed  in  the  same  position  as  if  it  had  not  been  granted. 


Lord  AuNGER,  C.  B. — If  the  certificate  had  been  granted 
during  the  Sittings,  it  would  probably  have  been  good,  not- 
withstanding the  43  £312.  has  been  repealed,  because  the 
Sittings  might,  for  this  purpose,  have  been  considered  as 
one  day.  However,  the  effect  of  the  3  &  4  Vict  is  en- 
tirely to  repeal  the  43  Eliz.  and  this  certificate,  therefore, 
cannot  operate  to  deprive  the  plaintiff  of  costs. 


(a)  See  GiO^t  v.  Qreeti,  ante, 
p.  219,  Skuitlewortk  v.  Cocker, 
ante,  p.  76.  The  plaintiff  in  the 
caie  in  the  text  would  be  entitled 
to  hie  full  coets,  notwithstanding 
the  3  &  4  Vict.  c.  24,  because,  as 
the  certificate  was  a  nullity,  and 


Rule  absolute  (a) 

the  late  statute  was  not  in  fores 
at  the  time  of  the  trial,  he  wu  in 
the  eame  situation  as  a  plaiatiff 
with  whose  right  to  costs,  tbe 
judge  had  not  interfered  whoi 
the  statute  of  Elisabeth  was  in 
force. 


MoBOAN,  (an  Infant,  by  his  next  Friend)  v.  Thorne. 
The  wife  of  t  A.FTER  the  above  rule  was  disposed  o^  Kelly  obtained  a 
committed  rule  to  shew  cause,  why  all  proceedings  in  the  action  should 
mino^\ther  "^^  ^  ^^  aside,  with  costs,  on  the  ground  that  the  action  had 
prMnired  him-  been  brought  by  the  father  of  the  minor  without  his  know- 
pointMl  pro.  ledge  or  authority.  It  appeared,  that  the  father  had  been 
oommeDONl*an  appoudted  prochein  amy,  for  the  purpose  of  the  suit,  but  that 
^^||?^|^_  at  the  time  of  his  appointment,  the  son  was  in  India  with  bis 
f enstioii,         regiment,  and  could  have  known  nothing  of  the  proceedings. 

without  the 

knowledge  or 

authority  of  his  son  :  HtUt,  that  he  was  entitled  to  do  so,  and  that  a  judgment  in  that  action  woeld 

be  a  good  bar  to  an^  proceedings  for  the  same  canse  fay  the  son,  when  of  age. 

A  prochein  amy  ts  a  guardian  appointed  by  the  Court,  and  may  sue  without  any  authority 
from  the  minor. 
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liuiger  and  JBaylejf  shewed  cause,  and  objected,  fint,        1841. 
that  the  application  was  too  late.    The  defendant  was  not     ^[^1^^^^ 
jutified  in  waiting  until  step  after  step  had  been  taken  in  •• 

the  eaose,  but  ought  to  have  applied  to  the  Court  within 
a  reasonable  time  after  his  knowledge,  that  the  son  had 
giveo  no  authority  to  bring  the  action.     By  the  delay,  the 
defendant  has  placed  the  plaintiff  in  a  different  situation, 
and  has  caused  him  to  incur  considerable  expense.     But, 
teoondly,  it  was  competent  for  the  father  to  bring  the  ac- 
lioD,  in  order  to  protect  the  honour  of  his  son.     In  the  or- 
dioaiy  cases  of  injuiy  to  a  child,  the  action  is  brought  in 
the  name  of  the  fiither,  though,  perhaps,  from  the  tender 
jean  of  the  child  be  never  could  have  given  an  authority  for 
that  purpose.    Many  cases  may  aiise,  in  which,  if  the  father 
was  not  allowed,  of  his  own  accord,  to  bring  the  action,  the 
remedy  would  be  wholly  lost     For  instance,  if  after  a  mar- 
riap  of  this  description,  the  son  became  a  lunatic,  and  the 
S^T  was  sadsfied  that  the  wife  had  conmutted  adultery, 
would  he  not  be  entitled,  as  the  natural  guardian  of  the  son, 
to  vindicate  his  honour  ?    The  mere  fiu^t  of  the  son  having 
giveQ  no  authority  to  commence  the  action,  is  not  suffi- 
Qent  to  warrant  the  Court  in  setting  aside  the  proceedings. 
A  prochein  amy  is  liable  to  costs,  he  cannot  be  examined 
OB  a  witness,  and  is,  in  all  respects,  the  real  plaintiff  on  the 
record.    In  the  Abridgment  of  toies  in  Equity  (a),  it  is 
add,  **  Any  one  may  bringabiU  as  prochein  amy  to  an  infimt 
friHumt  his  etnuenif  because  it  is  at  his  peril  that  he  brings 
it  to  be  answerable  for  the  event ;  but  none  can  bring  a  bill 
ID  the  name  of  a  feme  covert  as  her  prochein  amy,  without 
her  consent,  and  if  such  a  bill  be  brought  upon  her  affi- 
davit of  the  matter,  it  will  be  dismissed."  But  at  all  events, 
a  sobeequent  ratification  of  the  &ther's  act  would  render 
it  valid,  and  that  has  been  done  in  the  present  case.     On 
he  lat  of  September,  1840,  the  son,  being  then  at  Bangjalore^ 
rj  deed,  appointed  his  &ther  guardian  for  all  suits,,  and 

vfl)  Vol.  1,  p.  72. 
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1841.  more  especially  for  a  suit  then  instituted    in  the  Ecde- 

^^^JI^T""^  siastical  Court 

Thornb. 


KMff,  in  support  of  the  rule.  The  principle  upon 
the  Courts  interfere  to  set  aside  proceedings  commeDced 
without  authority  is,  that  though  judgment  be  obtained  by 
the  plaintiff  on  the  record,  yet  the  party  really  interested  is 
not  bound  thereby,  but  may  at  any  time  come  forward  and 
institute  a  fresh  action.  The  judgment  recovered  in  the  one 
action  would  be  no  bar  to  the  other.  \_Parke,  B. — Haveyoo 
any  authority  for  saying  that  the  law  is  so  with  respect  to 
actions  brought  by  a  prochein  amy?  Aldersany  B. — h  it 
not  clear  that  a  prochein  amy  may  be  appointed  by  llie 
Court  without  the  assent  of  the  in&nt  ?  The  statute  of 
Westminster  2,  c.  15,  enacts,  that  *' In  every  case  where  such 
as  be  within  age  may  sue,  it  is  ordered,  that  if  such  within 
age  be  esloigned,  so  that  they  cannot  sue  personally,  tbehr 
next  friends  shall  be  admitted  to  sue  for  them."  So  that  a 
Court  of  law  exercises  the  same  description  of  power  to  the 
appointment  of  a  prochein  amy,  as  the  Court  of  Chanceiy 
in  the  appointment  of  a  guardian ;  the  infant  cannot  dis- 
avow  his  prochein  amy].  If  the  father  had  been  appointed 
by  the  Court  with  a  full  knowledge  of  the  circumstancei^ 
the  case  might  have  been  different  With  respect  to  the 
instance  put  by  the  other  side,  it  is  conceded,  that  if  an 
infant  be  incapable  of  exercising  any  judgment  or  discredon, 
the  Court,  upon  being  informed  of  the  &ct,  would  appoint 
a  guardian  for  him,  otherwise  his  remedy  would  be  lost; 
but  in  the  present  case  there  is  a  person  capable  of  exer- 
cising his  discretion  and  judgment,  and  who  may  wholly 
disavow  the  act  of  his  &ther.  [^Aldersoriy  B. — In  FUz' 
herherfs  Natura  Brevium  (a),  it  is  said,  **  A  man  shall  not 
answer  as  guardian  unto  an  infant  who  is  plaintiff  or  de- 
fendant without  a  warrant,  but  as  prochein  amy  to  an  infiuit, 
he  shall  sue  an  action  without  warrant"    That  shews  that 

Ca)  P.  26. 


V. 

Thobks. 
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apiochein  amy  is  a  guardian  appointed  by  the  Court].  1841. 
Lord  Coke,  in  his  reading  upon  the  statute  of  Westminster  2,  moroan 
Ci  16,  BAjs(d),  ^Upon  this  statute,  whether  an  in&nt  be 
edoigned  or  no^  he  shall  sue  by  prochein  amy,  for  the 
cJoignment  is  put  in  this  act  to  shew  what  mischief  may 
fidi  out  in  this  case,  and,  therefore,  when  a  seijeant  offered 
that  oath  should  be  made  of  the  esloignment  of  the  heir, 
die  judge  said  he  would  take  it  upon  his  honesty ;  but  if  the 
nmnise  that  the  plaintiff  is  within  age  be  untrue,  and  that  the 
phintiffis  of  fiill  age,  hisadmittance  byprochein  amy  iserror." 
[Pariey  K — The  distinction  between  guardian  and  prochein 
amy,  is  pointed  out  by  the  Court  in  Simpson  ▼•  Jackson  (&)]• 
The  question  as  to  whether  an  infant  is  benefited  by  the 
ajipointment  of  a  prochein  amy,  depends  upon  the  circum- 
Btances  under  which  it  has  taken  place,  if  it  is  made  upon 
a  su^estion  of  that  which  is  fiilse,  or  upon  a  suppression  of 
the  truth,  the  Court  will  set  it  aside.  In  this  case,  there 
is  nothing  to  prevent  the  infimt  firom  bringing  a  fresh  ac- 
tion. If  a  party  pays  a  debt  to  another  who  sues  in  the 
oeditor's  name,  but  without  his  authority,  such  payment 
^nH  not  protect  the  debtor  fiiom  a  subsequent  action  at  the 
suit  of  the  creditor,  Mobson  v.  Eaton  (c).  The  only 
difference  in  this  case  is,  that  the  party  sues  as  prochein 
amy  instead  of  by  attorney.  \_Park0f  B. — ^That  is  a  material, 
distinction ;  an  attorney  is  appointed  by  the  party,  but  a 
prochein  amy  by  the  Court].  As  to  the  objection,  that  the 
supplication  is  too  late,  it  is  stated  by  affidavit,  that  the  de- 
fendant did  not  know,  till  very  lately,  that  the  acdon  was 
hrooght  without  the  authority  of  the  son. 

Pabxe,  B. — I  am  of  opinion  that  the  rule  must  be  dis- 
chaig^  If  it  was  necessary,  in  order  to  protect  the 
defeidant,  that  an  authority  should  have  been  given  by  the 
■ofint  to  commence  proceedings,  I  agree  that  there  is  no 
proof  of  such  authority  prior  to  the  action ;  and  if  the  case 

(fl)  2  Inst.  390.  (c)  1  T.  R.  62. 

(6)  Cro.  Jac.  640. 
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1841.        turned  upon  the  justification  of  the  &ther*s  act  by  the  infimt, 
^IJ^^j,       there  is  no  evidence  that  the  latter  knew  of  it    But  the 
«•  Talid  objection  is>  that  the  application  comes  too  kte.    On 

the  29th  May,  the  defendant  was  cognisant  of  &ctSy  which 
should  haye  led  him  to  inquire  whether  or  no  the  &ther 
had  any  authority  to  bring  the  action.  He  knew  that  the 
son  was  a  comet  in  the  East  India  Company's  service,  and 
must  have  had  reason  to  suspect  that  the  action  was  brought 
without  his  express  authoriQr.  However,  it  seems  tome, 
that  no  authority  is  required  to  enable  a  prochein  amy  to 
sue;  and  I  cannot  distinguish  this  case  from  any  other 
action  brought  by  a  prochein  amy.  It  is  true  that  we  have 
not  the  petition  for  the  appointment  of  a  prochein  amy 
before  us.  Nor  do  we  know  the  particular  circumstances 
under  which  he  was  appointed ;  but  in  the  absence  of  any 
proof  to  the  contrary,  we  must  assume  that  the  proceedings 
were  in  the  ordinary  and  regular  mode ;  if,  indeed,  there 
had  been  any  fraud  or  misrepresentation,  that  should  have 
been  brought  before  the  Court  by  affidavit  Then  it  is 
contended,  that  if  the  defendant  paid  the  damages  and  costs 
in  this  action,  he  might  be,  nevertheless,  liable  to  another 
action  at  the  suit  of  the  son.  But  that  objection  will  not 
apply  to  an  action  brought  by  prochein  amy.  The  law 
knows  no  distinction  between  an  infimt  of  tender  years,  and 
an  infimt  near  twenty-one ;  in  neither  case  b  it  necessaiy 
to  give  any  authority  to  sue.  It  is  clear,  by  refisrence  to 
the  authorities  adverted  to^  that  a  prochein  amy  is  an  officer 
of  the  Court,  appointed  by  the  Court,  and  there  b  no  doubt 
that  the  judgment  in  this  action  would  be  a  bar  to  any  pro- 
ceedings by  the  son  when  of  mature  age. 

• 

Alderson,  B. — I  am  clearly  of  the  same  opinion.  It 
seems  to  me,  that  we  have  nothing  whatever  to  do  with  the 
question,  as  to  whether  the  infant  has  or  has  not  assented 
to  the  appointment  of  prochein  amy.  If  we  were  to  inquire 
into  that  &ct,  we  must  also  do  so  in  the  case  of  a  child  three 
years  old,  who  has  received  some  personal  injury.     It  is 
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impoasible  that  a  child  of  that  age  could  have  given  any        1841. 
authority,  and  yet  the  Court  may  appoint  a  prochein  amy      moeoan 

for  him.    Hie  case  fidls  within  the  equity  of  the  statute  of     „   ^' 

.  ,  .    .  Ill         Thorne. 

Westminster  2,  c.  15,  and  it  is  enou^  to  shew  that  the 

infimt  cannot  sue  personally,  and  then  the  Court  may  ap- 
point a  prochein  amy.  The  appointment  being  the  act  of 
the  Court,  cannot  require  confirmation ;  it  amounts  to  an 
appomtment  of  an  attorney ;  the  law  in  eflRect  makes  the 
Court  the  attorney  of  the  infimt.  But,  even  if  the  argument 
of  Mr.  Kelly  was  correct,  it  is  clear  that  the  application 
comes  too  late. 

GuRHBY,  B.,  concurred. 

'  RoLFE,  B. — ^If  Mr.  Kelly  could  make  out  his  proposition, 
then  I  agree  that  the  recovery  in  this  action  would  not  be 
a  bar  to  another,  at  the  suit  of  the  son.  But  he  has  not 
shewn  that  th^  fiither  was  not  properly  appointed  prochein 
amy.  He  has  likened  the  case  to  that  of  a  party  suing  by 
attorney  in  the  ordinary  mode,  and  has  referred  to  an  au- 
thority to  shew,  that  where  an  action  is  .commenced  against 
a  debtor,  in  the  name  of  a  creditor,  without  the  authori^ 
of  the  latter^  the  debtor  may  be  compelled  to  pay  the 
money  again.  But,  the  judgment  in  that  case  proceeded 
on  the  ground,  that  the  person  represented  on  the  record 
as  the  attorney  of  the  creditor,  had  never,  in  fact,  been 
appouited  attorney.  But  here,  it  is  not  shewn  that  the 
plamtiff  has  not  been  appointed  prochein  amy ;  if  that  had 
been  done,  the  cases  would  have  been  parallel 

Rule  discharged. 
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1841. 


Tho2l  Jac  1, 
c.  12,  8.  5, 
applies  to  all 
constables ; 
therefore,  a 
constable  ap- 
pointed under 
the  Municipal 
Corporation 
Act,  is  en- 
titled on  dis- 
continuance, to 
double  costs, 
under  the 
former  statute. 
A  suggestion 
is  only  ne- 
cessary, when 
there  would 
otherwise  be 
an  incon- 
sistency on  the 
record;  and 
need  not, 
therefore,  be 
entered  to  ffire 
a  party  dowle 
costs. 


MaEERLT  V,  PiTTERTON. 

J.  HIS  was  an  action  for  assault  and  fidse  imprisonment, 
against  a  constable  appointed  onder  the  provisions  of  the 
Municipal  Corporation  Act,  (5  &  6  Wm.  4,  c  76.)  Notice 
of  trial  had  been  given,  and  subsequently  the  plaintiff 
discontinued. 

Ounning  had  obtiuned  a  rule  nisi,  to  enter  a  suggestion 
for  double  costs,  under  the  21  Jac.  1,  c.  12,  s.  5. 

Stfles  shewed  cause.  The  defendant  has  been  appointed 
a  constable,  under  the  76th  section  of  the  5  &  6  Wm.  4, 
c.  76  (a).     He  is  not,  therefore,  entided  to  double  costs, 


(a)  Section  7G  enacts,  ''That 
the  couneil  to  be  elected  for  any 
borough  shall,  immediately  after 
their  first  election,  and  so  from 
time  to  time,  thereafter  as  they 
shall  deem  expedient,  appoint, 
for  such  time  as  they  may  thmk 
proper,  a  sufficient  number  of 
their  own  body,  who,  together 
with  the  mayor  of  the  borough, 
for  the  time  bmng,  shall  be,  and 
be  called  the  watch  committee 
for  such  borough;  and  all  the 
powers  hereinafter  given  to  such 
committee,  may  be  executed  by 
the  majority  of  those  who  shall 
be  present  at  any  meeting  of 
such  committee,  the  whole  num- 
ber present  at  such  meeting 
being  not  less  than  three;  and 
such  watch  committee  shall, 
within  three  weeks  after  their 
first  formation,  and  so,  from 
.time  to  time  thereafter,  as  oc- 
casion shall  require,  appoint  a 
sufiicient    number   of    fit  men. 


who  shall  be  sworn  in  before 
some  justice  of  the  peace,  having 
jurisdiction  within  the  boroogfa, 
to  act  as  constables  for  preserving 
the  peace  by  day  and  by  night, 
and    preventing    robberies   and 
other  felonies,  and  apprehending 
offenders  against  the  peace ;  and 
the  men  so  sworn,  shall  not  only 
within  such  borough,  bat   also 
within  the  county  in  which  snch 
borough,  or  part  thereof  shall 
be    situated,    and    also    within 
every  county  being  within  seven 
miles  of  any  part  of  such  bo- 
rough, and  also  within   all  li- 
berties in  any  such  county,  have 
all  such  powers  and  privileges, 
and  be  liable  to  all  such  duties 
and  responsibilities,  as  any  con- 
stable duly  appointed  now  has, 
or  hereafter  may  have  within  his 
constablewick,  by  virtue  of  the 
common  law  of  this  realm,  or  of 
any  statutes  made,  or  to  be  made, 
and  shall  obey  all  such  lawful 
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under  the  statute  of  James,  but  to  costs  as  between  attorney 
and  client,  under  the  133rd  section  (a)  of  the  Municipal 
Coiponition  Act.  At  the  time  of  the  assault  complained 
o(  the  defendant  was  acting  in  the  execution,  and  under 
the  powers  of  the  5  &  6  Wm.  4,  c.  76.  At  all  events,  a 
suggestion  is  not  necessary,  Finlay  v.  Seaton  (ft),  FoAroake 
T.  Hdt  (c\  Welh  V.  Ody  (cQ. 


1841. 


Maibrly 

PRTS&TOK. 


GtoMiingy  in  support  of  the  ruk.  The  defendant  was  not 
acting  in  the  execution  of  the  5  &  6  Wm.  4.  It  is  true 
that  he  was  appointed  under  the  provisiona  of  that  statute, 
but  the  act  complained  of  was  not  done  by  him  in  pur- 
suance thereof,  within  the  meaning  of  the  ISSid  section. 
As  soon  as  he  was  appointed  constable,  he  became  as  much 
as  any  other  constable  entitled  to  the  protection  of  the 


eommands  as  they  may,  from 
time  to  time,  receiye  from  any  of 
the  justices  of  the  peace,  having 
jurisdiction  within  such  borough, 
or  within  any  ^county  in  which 
thej  shall  be  called  on  to  act  as 
constables,  for  conducting  them- 
selves in  the  execution  of  their 
office." 

(a)  Section  133,  enacts,  "That 
all  actions  and  prosecutions  to 
be  commenced  against  any  per- 
son for  anything  done  in  pur- 
niaoce  of  this  act,  shall  be  laid 
ud  tried  in  the  county  where  the 
fact  was  committed,  and  shall  be 
commenced  within  six  calendar 
months  after  the  fact  committed, 
and  not  otherwise ;  and  notice,  in 
writing,  of  such  action,  and  of 
the  cause  thereof,  shall  be  given 
^  the  defendant,  one  calendar 
^aonth,  at  least,  before  the  com- 
awneement  of  the  action ;  and  in 
iny  sach  action  the  defendant 
nay  plead  the  general  issue,  and 
give  this  act,  and   the  special 


matter  in  evidence,  at  any  trial 
to  be  had  thereupon;  and  no 
plaintiff  shall  recover  in  any 
such  action,  if  tender  of  suffi- 
cient amends  shall  have  been 
made,  before  such  action  brought, 
or  if  a  sufficient  sum  of  money 
shall  have  been  paid  into  Court, 
after  such  action  brought  by  or 
on  behalf  of  the  defendant  $  and 
if  a  verdict  shall  pass  for  the  de- 
fendant, or  the  plaintiff  shall 
become  nonsuit,  or  discontinue 
any  such  action,  after  issue 
joined,  or  if  upon  demurrer  or 
otherwise,  judgment  shall  be 
given  against  the  plaintiff,  the 
defendant  shall  recover  his  full 
costs,  as  between  attorney  and 
client,  and  have  the  like  remedy 
for  the  same,  as  any  defendant 
hath,  by  law,  in  other  cases." 

ijb)  1  Taunt  210. 

(c)  Ante^  vol.  4,  p.  700 ;  1  M.  & 
W.  205. 

(rf)  Ante,  vol.  3,  p.  79&;  2  C, 
M.  k  R.  184. 
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1841.        Statute  of  James.     It  is  the  usual  practice  to  enter  a  sug* 

MABBRfY      g^stion  in  a  case  like  the  present  (a).     In  Finlay  v.  Seakth 

^-  the  cause  had  been  tried,  and  the  defendant  obtained  a 

verdict,  and  in  Fosbroke  v.  HoU^  the  Court  disposed  of 

the  rule,  on  the  ground  that  the  plaintiff  had  offered  to  pay 

double  costs. 


Lord  Abinoeb,  C.  B. — It  seems  to  me,  that  the  defendant 
is  entitled  to  the  protection  of  the  statute  of  James.  In 
the  first  instance,  he  is  appointed  under  the  provisions  of 
die  Municipal  Corporation  Act,  but  he  acts  not  in  the  exe- 
cution of  that  statute,  but  in  the  performance  of  his  du^ 
as  a  constable.  He  is  then  entitled  to  the  same  protection 
as  any  other  constable.  As  to  the  other  point,  I  think, 
a  suggestion  is  not  necessary,  therefore,  the  plaintiff  will 
not  be  entitled  to  the  costs  of  this  application. 

Parke,  B. — It  is  usual  to  enter  a  suggestion  in  cases 
like  the  present,  but  I  am  of  opinion,  that  it  is  not  ne- 
cessary. A  suggestion  is  only  requisite,  in  order  to  account 
for  apparent  inconsistency  on  the  record.  For  instance, 
under  the  statutes  which  give  a  defendant  coats,  thou^ 
there  has  been  a  verdict  against  him,  there  it  is  necessaiy 
to  enter  a  suggestion,  otherwise  the  record  would  be  in- 
consistent But  here,  the  defendant  is  entitled  to  costs, 
and  the  only  question  is,  as  to  their  amount  ?  When  the 
costs  are  once  taxed,  it  does  not  appear  whether  they  are 
double  or  single.  With  respect  to  the  other  question,  I 
agree  that  the  defendant,  when  once  appointed,  acts  as  a 
constable,  and  not  in  the  execution  of  the  Municipal  Cor- 
poration Act,  within  the  meaning  of  the  133rd  section. 
He  is,  therefore,  entitled  to  the  protection  of  the  statute  of 
James. 

Alderson,  B. — The  statute  of  James  applies  to  all  con- 

va)  Chit.  Arch.  1199- 
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Stables,  however  appointed    The  133rd  section  of  the  Mu-        1841. 
Dicipal  Corporation  Act,  applies  only  to  the  case  of  special     ^^^^ 
powers  exercised  under  that  act  « • 

PlTTERTON. 

GuBNSY,  B.,  concurred. 

Rule  accordingly. 


WiNSOR  V.  Herbert. 

Assumpsit  for  work  and  labour  as  an  attorney  and  ^^cre  busi- 
solicitor.     Plea,  that  the  phdntiff  before,  and  at  the  time  of  ?««  »  ^"""^^ 

.       .  .  by  an  attorney 

the  accruing  of  the  causes  of  action  in  the  declaration  men-  for  a  person 

tioned,  was  an  attorney  of  the  said  Court  here.     And  that  becomes  an  at- 

the  said  sum  is  clwned  by  the  plainti£P  to  be  due  for  work  foTOCT*iie«i 

done  and  materials  for  the  same  provided,  and  for  fees  in  not  deliver  a 

signed  bill 

respect  thereof;  and  for  money  therein  paid  by  the  plaintiff  previously  to 
as  the  attorney  of  and  for  the  defendant,  in  and  about  cer-  •^a'l^^st 
tain  proceedings  at  law,  to  wit,  in  the  said  Court  here,  ^^  ^***'* 
which  had  been  commenced  and  prosecuted  against  the 
defendant,  and  wherein  the  plaintiff  acted  as  the  defendant's 
attorney,  and  for  him.  And  the  defendant  further  says, 
that  although  the  plaintiff  did,  before  the  commencement 
of  this  suit,  to  wit,  on  the  1st  day  of  June,  in  the  year  of 
our  Lord  1840,  deliyer  unto  the  defendant  a  bill  of  the 
plaintiff's  feesi,  charges,  and  disbursements  for  and  in  re- 
spect of  the  said  work  and  materials,  fees  and  money  so 
done,  provided,  and  paid  as  aforesaid,  subscribed  with  the 
proper  hand  of  the  plaintiff  according  to  the  statute  in  such 
case  made  and  provided ;  yet  a  month  from  such  delivery 
had  not  before  the  commencement  of  this  suit  expired. 
And  the  defendant  further  says,  that  the  plaintiff  did  not 
at  any  other  time  before  the  commencement  of  this  suit, 
defiver  unto  the  defendant,  or  leave  for  him  at  his  dwelling- 
house  or  last  place  of  abode,  any  other  bill  of  the  plaintiff's 
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1841.       fees,  chaiges,  and  disbursemeiits  for  or  in  respect  of  the 

WiNsoR      ^^  work,  materials,  fees,  and  money  so  done,  provided, 

^'  and  paid  as  aforesaid,  or  any  of  them,  or  any  part  of  them 

subscribed  with  the  proper  hand  of  the  plaintiff  according 

to  the  statute  in  such  case  made  and  provided.  Verificalion. 

Replication.  That  after  the  accruing  of  the  said  causes 
of  action  and  before  the  commencement  of  this  suit,  to  wit, 
on,  &C.,  the  defendant  was  duly  admitted  and  enrolled  an 
attorney  of  the  Court  of  our  Lady  the  now  Queen  herself 
and  that  the  defendant  before  and  at  the  time  of  the  com- 
mencement of  this  suit,  was,  and  still  is,  such  attorney. 
Verification. 

Special  demurrer,  assigning  for  causes.  That  the  pkdntifi 
in  and  by  the  replication,  admits  that  the  plaintiff  before, 
and  at  the  time  of  the  accruing  of  the  causes  of  action,  was 
an  attorney  of  and  in  the  said  Court,  and  that  the  said  sum 
is  claimed  by  the  plaintiff  to  be  due  for  work  done  and  ma- 
terials for  the  same  provided,  and  for  fees  in  respect  thereof 
and  for  money  therein  paid  by  the  plaintiff  as  the  attorney 
of  and  for  the  defendant  in  and  about  certain  proceedings 
in  law  commenced  and  prosecuted  against  the  defendant, 
and  wherein  the  plaintiff  acted  as  the  defendant's  attorney 
and  for  him.  And  the  plaintiff  in  and  by  the  said  replication, 
fiirther  admits,  that  a  month  firom  the  delivery  of  the  plain- 
tiff's signed  bill  of  fees,  changes,  and  disbursements  as  in 
the  said  last  plea  mentioned,  had  not  expired  before  the 
commencement  of  this  suit;  and  then  the  plaintiff  in  and 
by  his  said  replication  to  the  said  last  plea,  avers,  that  after 
the  accruing  of  the  said  causes  of  action  to  which  the  said 
last  plea  is  pleaded,  and  before  the  commencement  of  this 
suit,  the  defendant  became,  and  was,  and  still  is  an  attorney, 
which  averment  is  immaterial  and  impertinent,  and  does 
not  amount  to  an  avoidance  of  the  matters  which  are  allq;ed 
in  the  said  last  plea,  and  which  stand  admitted  in  and  by 
the  said  repUcation  to  the  said  plea.  And  also,  fcnr  that 
the  said  replication  does  not  aver,  that  at  the  time  of  the 


Herhert. 
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accnuDg  of  the  said  causes  of  action,  to  which  the  said  last  1841. 
plea  is  pleaded,  the  defendant  had  been  duly  admitted  and  Winso* 
enrolled  an  attorney  of  any  Court  And  also^  for  the  said 
replication  does  not  shew  that  the  business  done  by  the 
plaintiff  fi>r  the  defendant  was  agency  business  by  the  plain- 
tiff as  an  attorney,  and  that  the  defendant  was  then  an 
attorney.  And  also,  for  that  the  said  replication  does  not 
properly  confess  and  ayoid.  And  also,  for  that  the  said 
replication  does  not  aver  that  a  month  from  the  delivery 
of  the  said  bill  mentioned  in  the  said  last  plea,  had  ex- 
pired before  the  defendant  was  duly  admitted  and  enrolled 
an  attorney  as  in  the  said  replication  mentioned.  And  also, 
br  that  the  said  replication  is  in  other  respects  informal  and 
insofficient,  &c 


W^,  S.  Watson,  in  support  of  the  demurrer.  It  appears 
on  the  pleadings,  that  the  plaintiff  delivered  a  signed  bill, 
and  that  afterwards,  and  bef(»e  the  expiration  of  a  month 
prior  the  time  of  the  delivery,  the  defendant  was  duly  ad- 
mitted  an  attorney ;  the  question  then  is,  whether,  under 
those  dmmistances,  the  plaintiff  can  maintain  an  action 
befine  the  month  has  expired  ?  Hiere  is  nothing  in  the 
statute  to  shew  that  he  can.  The  2  Geo*  2,  c.  23,  s.  23, 
enacts,  ^  that  no  attorney,  &c.,  shall  commence  or  maintain 
any  action  or  suit  for  the  recovery  of  any  fees,  charges,  or 
disbursements,  at  law  or  in  equity,  until  the  expiration  of 
one  month  or  more  after  such  attorney,  &c,  shall  hove  de- 
lirered  unto  the  party  to  be  charged  therewith,  or  left  for 
him  at  his  dwelling  house  or  last  place  of  abode,  a  bill  of 
Kieh  fees,  &c,  which  bill  shall  be  subscribed  with  the  proper 
hand  of  such  attorney."  That  statute  is  general  in  terms, 
and  applies  to  all  persons  to  be  charged  by  the  bill,  whether 
s^tomeyB  or  not  The  12  Geo.  2,  c.  13,  s.  6,  provides,  that  the 
2  Gea  2,  e.  93^  shall  not  extend  to  any  bill  of  fees,  charges, 
and  disbursements  due  from  any  attorney  or  solicitor,  to 
any  other  attorney  or  solicitor,  or  clerk  in  Court,  but  every 


240  CASfifl  ON    POINTS  OP   PRACTICE,  EXCH. 

1841.  such  attorney^  &c.^  may  use  such  remedies  for  the  recovery 
of  his  fees,  &c.,  against  such  other  attorney  or  soUcitor,  as 
he  might  haye  done  before  the  passing  of  the  said  act.  The 
object  of  these  statutes  was  to  afford  protection  to  unpro- 
fessional persons,  and  the  latter  act  only  appliies  to  the  case 
of  business  done  by  one  attorney  for  another.  But  it  is 
preposterous  to  say,  that  if  a  person,  not  being  an  attorney, 
is  indebted  for  fees,  and  afterwards  he  becomes  an  attcnrney, 
that  he  is  not  to  be  allowed  to  have  the  bill  taxed.  If  such 
doctrine  prevail,  the  only  mode  of  trying  the  reasonablenesi 
of  the  charges  would  be  by  a  jury.  In  Weymouth  v. 
Knight  {a\  the  Court  held,  that  they  had  no  authority, 
either  at  common  law  or  by  statute,  to  direct  the  taxation 
of  an  agency  bilL  [Farke,  B. — Ford  v.  Maxwell(b)  ex- 
pressly decided,  that  to  enable  one  attorney  to  maintain  an 
action  against  another,  for  business  done  for  the  latter  before 
he  became  an  attorney,  it  is  not  necessary  to  deUver  a  signed 
bUL]  That  case  is  certainly  in  point,  but  it  is  doubtful 
whether  it  is  good  law. 

Parke,  B. — It  is  enough  to  say  that  the  point  has  been 
already  considered,  and  that  it  has  been  decided  that  the 
2  Grea  2,  c  23,  does  not  apply  to  the  case  of  a  person  who 
becomes  an  attorney  after  the  business  is  done.  There  is 
no  reason  why  we  should  construe  the  statute  differently. 

Lord  Abinger  and  Rolfe,  Bs.,  concurred. 

Luihj  contra,  was  to  have  argued  in  support  of  the  re- 
plication. 

Judgment  for  the  Plaintiff. 

(a)  3  Scott,  704.  (b)  2  H.  Bl.  589. 
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1841. 

DOWNES  V,  B06TOCK. 

fflGHTMAN  had  obtained  a  rule  for  judgment  as  in  in  a  country 
case  of  nonsoit  It  was  a  country  cause,  and  issue  had  been  i^^  on  the 
joined  on  the  26th  of  May,  1840,  but  no  notice  of  trial  ^^^"^^ 

glTen.  and  no  notice  of 

trial  was  given. 
Hdd,  that  a 

MiUer  shewed  cause,  and  objected,  that  the  motion  was  JJ^^ent'^as  in 
nemature;   it  was  now  settled,  that  when  issue  is  joined  <^?f"*>?; 

,  ,  ^        ,       Buit,  in  the  fol- 

m  a  countiy  cause  in  an   issuable  term,  judgment  as  in  lowing  Hilary 
case  of  a  nonsuit  cannot  be  moved  for  until  two  assizes  prenuture! 
bare  passed,  Evans  v.  Barnard  (a).     In  the  year  1840,  the 
26th  of  May  (b)  was,  in  strictness,  the  first  day  of  Trinity 
Teim,  in  consequence  of  the  period  between  the  Thursday 
before  and  the  Wednesday  after  Easter  day  having  fallen 
withm  Easter  Term.     The  11  Geo.  4,  and  1  Wm.  4,  c.  70, 
8.  6,  enacts,  that  Easter  Term  shall  begin  on  the  15th  of 
April  and  end  on  the  8th  of  May,  and  that  Trinity  Term 
shall  begin  on  the  22nd  of  May  and  end  on  the  12th  of  June, 
but  if  the  whole  or  any  number  of  the  days  intervening 
between  the    Thursday   before  and  the  Wednesday  next 
after  Easter  day,  shall  fall  within  Easter  Term,  there  shall 
be  no  sittings  in  banc,  but  the  Term  shall,  in  such  case,  be 
prolonged,  and  continue  for  such  number  of  days  of  business 
as  diall  be  equal  to  the  number  of  the  intervening  days  be- 
fore mentioned,  exclusive  of  Easter  day ;  and  the  commence- 
ment of  the   ensuing  Trinity  Term  shall  in  such  case,  be 
postponed,  and  its  continuance  prolonged  for  an  equal  num- 
ber of  days  of  business.     But  assuming  that  Trinity  Term 
commenced  on  the  27  th  of  May,  the  motion  was  nevertheless 
Fvematore,  since  the  issue  having  been  joined  in  Easter  va- 
cation must  have  reference  to  the  following  Term. 

(«)  Ante^  vol.  6,  p.  367;  3  M.  13th  of  May,  and  Trinity  Term 

ft  W.  276.  commenced  on  Wednesday,  the 

W  In  the  year  1840,  Easter  27th  of  May. 
Term  ended  on  Wednesday,  the 

VOU   IX.  R  D.    p.    C. 
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1841.  Whitemany  in  support  of  the  rule,  contended,  that  tlie 

DowNEs       Term  did  not  commence  until  the  27th,  and  that  issue  must 
9.  be  considered  as  joined  of  the  preceding  Term. 

Parke,  B. — ^The  27th  was  certainly  the  first  day  of  Trinity 
Term,  and,  therefore,  the  issue  must  be  considered  as  joined 
in  Easter  yacation.  But  in  that  case,  the  motion  is  premature, 
for  it  has  been  decided,  that  issue  joined  in  yacation  in  a 
country  cause,  must  be  considered  as  joined  in  the  ensuing 
Term.     The  rule  must,  therefore,  be  discharged. 

Aldebson,  B. — The  act  expressly  says,  that  Easter  Tern 
shall  be  prolonged  by  as  many  days  of  business  as  the  Court 
shall  omit  to  sit,  by  reason  of  Easter  day  fidling  within  the 
Term ;  Easter  Term  was,  in  fact,  prolonged  fiye  days  (a), 
consequently  the  first  day  of  Trinity  Term  was  the  27th. 

Rule  discharged,  with  costs  (6). 

(a)  The  Term  ended  one  day      the  26th  of  May  in  that  year  vu 
later,  in  consequence  of  Sunday      set  aside. 


intervening.  ^etWrightY,  Lewis,         (6)  See  Heath  y.  Borafi,  otfe, 
onto,  p.  183,  wher^a  writ  of  pone      yoL  7»  p*  19. 
per  yadios  made  returnable  on 


Watkins  V,  Wake. 

Debtlieiapon    J3EBT  on  a  bill  of  exchange,  by  indorsee  against  his 
change  by^an     immediate  indorser.     General  Demurrer  and  Joinder. 

indonee 
against  his  im- 
mediate in-  WhitBi  in  support  of  the  demurrer.     Debt  will  not  lie 

against  the  indorser  of  a  bill  of  exchange,  but  the  only 
remedy  is  by  assumpsit.  The  promise  of  an  indorser  is  not 
an  absolute  undertaking  to  pay,  but  a  mere  collateral  en- 
gagement to  pay,  if  the  acceptor  makes  defiiult  It  cannot 
then  be  said,  that  there  was  a  debt  due  from  the  indorser 
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to  the  indonee.  Randall  v.  Rigby  (a)  shews  that  debt 
cannot  be  maintained  on  a  collateral  covenant  No  case 
has  jet  decided  that  this  form  of  action  can  be  maintained 
under  the  present  dicumstances.  BivAop  v.  Fotiii^  (i)  was  an 
action  by  payee  against  the  maker  of  a  promissory  note,  and 
it  appeared  by  the  declaration,  that  the  note  itself  was  ex- 
pveased  to  be  for  value  received.  ^mPrtddyY.Henbrey(c)y 
which  was  an  action  by  the  drawer  against  the  acceptor 
of  a  bill,  the  bill  was  shewn  to  have  been  given  for  value 
received  in  goods.  But  debt  will  not  lie  by  indorsee  against 
acceptor  of  a  bill,  notwithstanding  the  latter  is  primarily 
lUle,  ClowB  T.  Wmam8{d).  In  Haich  v.  Trayes  (e),  the 
action  was  by  payee  against  maker  of  a  promissory  note, 
and  in  Watson  v.  KighUy  (/),  by  drawer  against  acceptor 
of  a  bill  of  exchange ;  in  both  instances  the  party  sued 
was  primarily  liable,  which  distinguishes  those  cases  fix>m 
the  present 

Peacock,  in  support  of  the  declaration.  Debt  will  lie 
upon  a  bill  or  note,  wherever  there  is  a  privity  of  contract 
between  the  parties ;  thus,  on  a  bill  payable  to  the  drawer^s 
own  order,  at  the  suit  of  the  first  indorsee  against  such 
drawer,  iS^a^ton  V.  HiU{g).  The  true  test  is,  whether  or 
DO  there  is  an  existing  debt,  and  on  bills  of  exchange  and 
piomiasory  notes  a  debt  is  always  implied  between  the 
immediate  parties.  It  is  clear,  that  debt  will  lie  by  indorsee 
agunst  the  drawer  of  a  bill,  SanJ^s  case  {h) ;  it  then  ne- 
cesBarily  follows,  that  it  may  be  maintained  against  the 
indoner  at  the  suit  of  his  immediate  indorsee ;  for  every 
indorser  is,  in  contemplation  of  law,  a  new  drawer. 

Lord  Abdtgeb,  C.  B.  —The  plaintiff  is  entitled  to  judg- 

(•)  4  M.  &  W.  130,  imUy  vol.  (tf)  3  P.  &  D.  408. 

«»P.650.  (/)  R, 

»)  2  B.  &  P.  78.  {g)  3  Price,  263 ;  2  CMt.  126. 

(e)  1  B.  &  C.  674.  (ik)  2  Salk.  22. 

(4  5  Scott,  68. 

R  2 
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1841. 


Watkinb 

V. 

Wake. 


meat  The  authorities  shew  that  debt  will  lie  agunst  the 
drawer  of  a  bill,  at  the  suit  of  lus  indorsee;  and  if  so,  itmaj 
be  maintained  against  the  indorser  by  lus  immediate  in- 
dorsee, for  the  promise  of  the  drawer  and  indorser  is,  in  law, 
precisely  the  same. 

Parke,  B. — I  am  of  the  same  opinion.  The  indorBemeot 
admits  a  debt  to  be  due  from  the  indorser  to  the  indorsee. 
It  is  true  that  the  promise  of  the  indorser  is  not  to  pay 
absolutely,  but  only  in  de&ult  of  payment  by  the  acceptor, 
but  upon  that  event  happening,  the  indorser  promises  to 
pay  his  own  debt,  and  not  the  debt  of  the  acceptor.  Then, 
the  indorser  having  become  liable  for  his  original  debt,  an 
action  of  debt  may  be  maintained  against  him. 

Aldebson,  B. — It  appears,  on  the  face  of  the  declaration, 
that  there  is  a  debt  between  the  parties. 

Judgment  for  the  Plaintiff. 


A  count  in 
debt  stated 
that  the  de- 
fendant was 
indebted  to  the 
plaintiff  "  for 
goods  sold  to 
the  defendant, 
by  the  plaintiff, 
at  his  request/* 
the  defendant 
haying  demur- 
red  specially, 
the  Court  set 
the  de- 


murrer as 
friTolons. 


Dellevenb  V,  Percer. 

A  COUNT  in  debt  stated,  « that  the  defendant,  on,  &c, 
was  indebted  to  the  plaintiff,  in  20/L,  for  goods  sold  and  de- 
livered to  the  defendant  by  the  plaintiff,  at  his  request** 
The  defendant  demurred  specially,  on  the  ground  that  the 
count  was  ambiguous. 

Miller  had  obtained  a  rule  to  shew  cause,  why  the  de- 
murrer should  not  be  set  aside  as  frivolous,  against  which, 

Cole  shewed  cause.  The  count  is  not  in  accordance 
with  the  form  prescribed  by  the  rule  of  T.  T.,  4  Wm.  4  (a\ 
It  is  well  established,  that  pleadings  must  not  be  ambiguous 


(a)  AiUe,  vol.  1,  p.  113. 


HILARY  TERM,  4  VICT.  245 

otdmhtMinmeamDgy  Stephen  on  Fkading (a).  According  IS4\. 
to  strict  gnunmatical  constniction,  the  pronoun  ''his"  would  ][)sixb7ens 
refer  to  the  last  antecedent,  and  then  the  count  would  be  pj^R, 
fcr  goods  sold  and  delivered  to  the  defendant,  at  the  plain- 
tiff's request  [Lord  Abinger,  C.  B. — It  is  ambiguous  in  one 
sense,  but  it  is  explained  by  the  context]  The  same 
might  be  said  in  all  cases  of  ambiguity  ;  it  is  seldom  that  a 
doubtful  pleading  cannot  be  made  certain  by  inference. 
[Aldenon,  B. — One  half  of  the  English  language  is  inter- 
preted by  the  context  Parke,  B. — Was  not  this  point 
decided  in  Spyer  y.  Thelwatt{b)?]  That  was  a  declaration 
CD  a  bill  of  exchange,  drawn  by  N.,  on  the  defendant, 
viiereby  he  required  the  defendant  to  pay  to  his  order  the 
som  therein  mentioned ;  but  there  it  was  clear  that  the 
drawer  would  not  have  made  the  bill  payable  to  the  ac- 
ceptor's order. 

Per  Curiam. — The  count  is  certain  to  a  common  intent, 
and  sufficient.     The  rule  must  be  absolute. 

Miller,  contra,  was  not  heard. 

Rule  absolute. 

fa)  2  Ed.  421.  (b)  2  C,  M.  &  R.  692. 


Eden  v.  Bretton. 

1  HIS  cause  was  tried  under  a  writ  of  trial  before  the  judge  Motions  res- 
of  the  Borough  Court  of  record  of  Cambridge.  S?ed^  writer 

trial  must  be 
made  on  affi- 

Mariin  had  obtained  a  rule  nisi,  for  setting  aside  the  davit,  ▼enfying 

.  1  .  the  juclsre*s 

verdict,  and  for  a  new  trial     The  rule  was  drawn  up  with-  notes,  as  well 

out  an  affidavit,  verifying  the  judge's  notes,  in  consequence  J^w^u^,*" 

of  the  judge  having  refused  to  let  the  defendant  have  a  copy  ^^^^ 

of  his  notes.     He  had,  however,  forwarded  them  to  Mr.  inferior  Court 

Baron  R^lfe.  before^^the  " 

sheriff. 
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Edsn 
Bretton. 


ITanee,  on  shewing  cause^  objected  that  the  role  was  not 
drawn  up  on  an  affidavit,  verifying  the  judge's  notes,  and 
referred  to  the  resolutions  of  the  judges,  as  reported  in 
4  ilf .  ^  Scott,  484  (a> 


Parke,  B. — When  this  rule  was  obtained,  the  Cooit 
ordered  it  to  be  drawn  up  on  reading  the  judge's  notes  {b), 
and  not  on  an  affidavit  verifying  the  notes,  under  an  er- 
roneous impression  that  the  practice,  with  respect  to  motions 
of  this  description,  was  confined  to  cases  of  trial  beibre 
sherifib.  It  applies,  however,  equally  to  trials  before  a  judge 
of  an  inferior  Court  of  record  under  a  writ  of  triaL  As  the 
error  is  the  act  of  the  Court,  the  objection  ought  not  to  be 
pressed. 

Hance  then  shewed  cause  on  the  merits. 


(a)  On  the  ISth  of  April,  1634, 
it  was  stated  by  Tindal,  C.  J., 
"  That  the  judges  had  come  to  a 
resolution,  that  upon  all  motions 
respecting  causes  tried  before 
sheriffs  or  judges  of  inferior 
Courts  of  Record,  pursuant  to 
the  statute,  3  &  4  Wm.  4,  c.  42, 
ss.  17*  IS,  the  party  making  the 
application  to  the  Court  above, 
must  produce  an  examined  copy 
of  the  notes  of  the  sheriff,  or  his 
deputy,  or  of  the  judge  who  tried 
the  cause,  together  with  an  affi- 
davit, Terifying  such  to  be  a  true 
copy ;  and  also,  in  cases  where 


no  counsel  has  been  retained  to 
conduct  the  cause  or  defence,  is 
the  Court  below,  an  affidant, 
setting  forth  the  cause  or  nature 
of  the  applicatioiiy  and  that  ill 
motions  to  set  aside  Terdicts  ob- 
tained in  such  Courts  should 
come  on  for  hearing,  as  motions  in 
the  ordinary  course,  and  not  be 
set  down  in  the  new  trial  paper." 

iff)  The  rule  bad  not  been 
drawn  up  on  reading  the  judge's 
notes,  but  on  reading  an  affidant 
stating  the  facts  proved  aft  the 
trial.  See  Lawlor  v.  Clemenit, 
amte^  vol.  8,  p.  688. 


Gbice  V,  Letbil 

The  plea  of       i  RESPASS,  quare  clausum  fregit     Plea,  liberum  tenc- 
m^m«^,1r     mentum.    At  the  trial  before  Coleridge,  J.,  at  the  last  WUts 

mits  the  plain- 
tiff's possegsion,  aad  renders  it  incumbent  on  the  defendant  to  prove  title,  either  by  deed  or  hf 
shewing  twenty  years*  actual  possession. 


V. 

Levio. 
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aGBUses,  the  defendant,  in  support  of  his  plea,  proved  the  1841. 
exercise  of  acts  of  ownership  over  the  locus  in  quo  for  a  Gwc* 
period  of  seyenteen  years.  The  plaintiff  proved,  that  at  a  prior 
period,  and  within  twenty  years,  the  freehold  was  in  a  per- 
son of  the  name  of  Barrow.  Neither  the  plaintiff  nor  the 
defendant  deduced  any  title  from  Barrow.  Hie  learned 
judge  told  the  jury,  that,  in  his  opinion,  the  acts  of  owner- 
ship proved  by  the  defendant  made  out  a  prima  facie  case 
in  support  of  the  plea.  A  verdict  was  then  found  for  the 
defimdant 

Bompas,  Seijt.,  obtained  a  rule  nisi,  to  set  aside  the  ver- 
dict and  for  a  new  trial,  on  the  ground  of  misdirection. 

Crawder  and  Butt  shewed  cause,  and  contended,  that 
the  question  was  properly  left  to  the  jury.  It  was  not  ne- 
cesBaiy  for  the  defendant  to  produce  his  title-deeds,  the 
acts  of  ownership  made  out  a  sufficient  prima  fade  title. 

Bompoiy  Serjt,  in  support  of  the  rule.  By  the  plea  of 
fibenim  tenementum,  the  defendant  admits  the  possession 
of  the  plaintiff,  and  undertakes  to  do  away  vrith  the  pre- 
samption  arising  fix>m  such  possession,  by  shewing  title  in 
himself  That  may  be  done  either  by  proving  his  title  by 
deed,  or  by  shevring  acts  of  ownership  extending  over  a 
period  of  twenty  years ;  here,  the  defendant  has  failed  in 
proving  any  title.  He  ^as  attempted  to  do  so,  by  shewing 
acts  of  ownership  for  a  period  of  seventeen  years,  but  the 
plaintiff  rebuts  that  case,  by  shewing  that  the  freehold  was 
m  a  third  party  within  the  twenty  years.  The  defendant 
having  by  his  plea  admitted  the  plaintiff's  possession,  no 
presumption  of  tide  in  defendant  can  arise,  unless  twenty 
years^  actual  possession  be  proved.  Doe  d.  Harding  v. 
Cooke  (a). 

Cur.  adv,  vulL 

(a)  7  Bing.  346. 


1 
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On  a  subsequent  day  the  judgment  of  die  Court  was 
delivered  by 

Pabke^  B. — (After  stating  the  ficts).  By  the  plea  of 
liberum  tenementum,  the  defendant  admits  that  the  plaintiff 
is  in  possession,  and  that  he  is  himself,  prima  &cie,  a  ^n:oiig 
doer,  but  he  undertakes  to  shew  a  title  in  himself,  which 
shall  do  away  with  the  presumption  arising  from  the  plain- 
tiff's possession.  This  must  be  done,  either  by  shewing 
title  by  deed,  in  the  usual  way,  or  by  proving  a  possessoiy 
title  for  twenty  years.  Here,  the  defendant  only  proves  acts 
of  ownership  for  seventeen  years,  and  does  not  connect  them 
with  any  prior  title  ;  it,  therefore,  amounts  to  nothing  more 
than  a  longer  against  a  shorter  possession,  a  mere  priority 
of  possession,  and  for  a  period  insufficient  to  confer  any 
title,  except  against  a  mere  wrong-doer  (a).  We  think, 
therefore,  that  there  was  a  misdirection,  and  this  rule  must 
be  absolute. 


Alderson,  Gurnet,  and  Rolfe,  Bs.,  concurred. 


Rule  absolute. 


(a)  Allen  v.  Rivington,  2  Wma.  Saund.  110  (a)  n.  (a). 


Palmer  and  Another  r.  Goden  and  Others. 

V/ OVEN  ANT  for  rent  by  the  trustees  of  the  Honiton 
turnpike-road.  The  declaration  set  out  a  covenant  contained 
in  the  lease  on  the  part  of  Goden,  as  lessee  of  the  tolls,  and 
the  other  defendants,  as  his  sureties,  for  the  payment  of  the 
rent  reserved  by  certain  monthly  payments,  and  alleged,  as  a 
breach,  the  non-payment  of  five  such  monthly  payments. 


To  covenant 

for  rent 

against  the 

lessee  of  tolls 

the  defendant 

pleaded,  that 

before  the  rent 

became  due, 

the  plaintiff 

entered  upon 

the  tolls,  and 

then  ejected  c  xpelled,  put  out,  and  removed  the  defendant  from  poitsession  thereof :  Rcplicatioo, 

that  plaintilTdla  not  enter,  eject,  expel,  &c. 

Iltld,  that  the  tra\crsu  of  the  entry  was  bad  on  special  demurrer. 
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Vka,  as  to  the  sum  of,  &&,  parcel,  &c.,  actio  non,  because, 
before  the  said  sum  o^  &c.,  pakrcel,  &c.,  became  due,  and  after 
the  making  of  the  indenture,  to  wit,  on,  &c.,  the  said  trustees 
in  the  said  indenture  and  in  the  declaration  mentioned,  with 
btce  and  arms,  &&,  entered  into  and  upon  a  certain  part  or 
portion  of  the  said  demised  tolls,  that  is  to  say,  all  those  tolls 
(settuig  out  certain  of  the  tolls),  and  then  ejected,  expelled, 
put  oat,  and  removed  the  said  defendant,  Robert  Goden,  from 
the  possession  thereof,  and  kept  and  continued  him  so  ejected, 
expelled,  put  out,  and  removed  thence  hitherta  Verification. 

Replication,  that  the  said  trustees  did  not  enter  into  or 
1^  the  said  part  or  portion  of  the  said  demised  tolls,  or 
eject,  expel,  put  out,  or  remove  the  defendant,  Robert 
Goden,  from  the  possession  thereof,  modo  et  forma. 

Special  demurrer,  assigning  for  cause,  that  the  replication 
pats  in  issue  the  entcy,  which  is  an  immaterial  fact,  and  also 
that  the  replication  is  double. 


1841. 


Palmer 
and  Another 

OODSN 

and  Othen.- 


Cowlinff,  in  support  of  the  demurrer.  The  replication 
dMoId  have  denied  that  the  plaintiff  *'  ejected  and  expelled" 
in  manner  and  form,  Hodgskin  v.  Queenborough  (a),  Bushell 
T.  Lechmore  (6).  The  eviction  is  the  only  material  part  of 
the  plea,  and  it  may  take  place  without  an  entry.  In  Vin. 
Ab,  tit  '^  Disseuin^  it  is  said,  '^  If  a  man  hath  a  house,  and 
locb  it  and  departs,  and  another  comes  to  his  house  and 
takes  the  key  of  the  door  into  his  hand,  and  saysi,  that  he 
cUims  the  house  to  himself  in  fee,  without  any  entry  into  the 
house,  this  is  a^isseisin  of  the  house."  So  '*  if  a  man  that 
has  a  right  to  enter  into  lands,  in  coming  towards  the  land 
is  disturbed  from  entering,  this  is  a  disseisin."  The  repli- 
cation seeks  to  put  in  issue  a  totally  immaterial  feet  The 
case  resembles  the  traverse  of  a  day,  where  time  is  not  ma- 
terial, Hawe  V.  Planner  (c). 

Crowder,  in  support  of  the  replication.     The  allegation 


(o)  Willcs,  129. 

(6)  1  Ld.  Raym.  369. 


(c)  I  Wma.  Saund.  9  b. 
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Palmbk 

and  Another 
o. 

GODKN 

and  Otlien. 


of  entiy  is  totally  immitfierialj  and  the  defendants  cannot  be 
prejudiced  by  its  being  traversed.  This  is  like  the  case  of 
Webb  V.  Weatherhf  {a\  in  which  the  plaintiff  was  allowed 
to  traverse  both  a  payment  in  satis&ction  and  a  receipt  in 
sads&ctioiL  [Parke,  B. — ^There  must  have  been  a  payment 
in  satisfiiction  to  constitute  a  receipt  in  satisfiustion,  the  one 
proposition  was  involved  in  the  other.]  So  here,  the  entry 
and  eviction  form  but  one  entire  proposition. 

Pabele,  B. — The  entry  is  quite  inunaterial,  and  should 
not  have  been  traversed ;  you  had  better  amend. 

Crowder  consented  to  amend. 

(a)  I  Bing.  N.  C.  602. 


A  sheriff 
having  leried 
on  theffoods 
of  the  de* 
fendant,  re» 
oetyed  notice 
of  his  bank- 
ruptcy, and  of 
aciaun  by 
the  prorisional 
assignee,  **  or 
of  any  other 
persons  who 
miff ht  be  vp» 
pomted  as- 
signees." 
Jdter  the  as« 
signees  were 
wpointed,  the 
sheriff  ob- 
tained an  in- 
4l    terpleader 
mle,caUing 
on  the  pro- 
visional as- 
signee only 
to  appear. 

iie^per 
Rolfe,  B., 


Ibbotson  17.  Chandlbb. 

1.  HIS  was  an  interpleader  rule,  obtained  by  the  lord  of 
the  manor  of  Wakefield,  who  had  the  execution  of  writs 
within  the  manor.  The  execution  was  levied  on  the  13th 
of  November,  and  on  the  19th,  a  fiat  in  bankruptcy  was 
issued  against  the  defendant.  A  person  of  the  name  of 
Cowell  was  appointed  provisional  assignee,  and  on  the  same 
day,  the  lord  of  the  manor  received  a  notice  of  claim  on 
behalf  of  Cowell,  "  or  any  other  persons  who  might  be  ap- 
pointed assignees."  On  the  4th  of  December,  assignees 
were  appointed,  and  on  the  16th  of  January,  the  present 
rule  was  obtained,  which  called  on  Cowell  to  appear  and 
state  his  claim. 

Addison^  for  the  execution  creditor.  Cowell,  the  pro- 
visional assignee,  has  no  right  to  appear,  since  his  interest 
is  entirely  superseded  by  the  appointment  of  assignees. 
The  assignees  cannot  appear,  for  the  rule  does  not  call  upon 


that  the  as- 
signees were  entitled  to  appear  on  that  rule. 


Chandlsb. 
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them.    No  person  has  a  right  to  be  heard  against  the  role,        1S41. 

unless  he  is  called  upon  by  the  rule,  though  he  is,  in  tgicty      ibbotson 

a  daimant ;  and  if  he  is  called  upon  in  one  character,  he 

cannot  appear  in  another,  Clarke  v.  Lord  (a).     If  the  lord 

of  die  manor  wished  to  protect  himself  by  making  the  as- 

figoees  defendacntsin  his  stead,  he  ought  to  have  made  them 

parties  to  the  rule. 

Ctntlmg,  for  Cowell  and  the  assignees.  The  ftct  of 
Cowell's  interest  being  determined,  does  not  preclude  him 
fiom  iqypearing.  In  an  action  of  trover,  it  would  be  no 
answer  to  say,  that  the  plaintiff,  after  the  conversion,  parted 
mil  his  interest  in  the  goods.  In  Clarke  v.  Lordy  the  fiat 
bad  been  superseded ;  here,  the  asngnees,  when  appointed, 
itand  in  the  same  situation  as  Cowell. 

Wigk^man,  appeared  for  the  lord  of  the  manor. 

RoLFE,  B. — I  think  the  lord  of  the  manor  is  entitled  to 
the  rule.  There  must  be  an  issue  between  the  execution 
creditor  and  the  assignees. 

Rule  accordingly. 

(a)  Ante,  voL  3,  p.  55. 


Mabshall  v.  Pabsoks. 

IN  this  case,  the  plaintiff  had  given  a  peremptory  imder-  On  taxation  of 
taking  to  try  the  cause,  which  was  accordingly  entered,  ^^^^^^ 
but  on  beine  called  on,  the  record  was  withdrawn,  in  con-  whether  a  wit- 

^  ^  ^        ness  wai  ma- 

Bequence  of  the  defendant's  refusal  to  admit  the  execution  terial  and  ne- 
ofan  agreement,  which  the  plaintiff  could  not  prove,  by  Master'allows 
reason  of  his  inability  to  procure  the  attendance  of  the  S«*^iS<»te" 
aitesdnff  witness.     A  rule  had  been  granted  to  enlarge  the  <>/  counsel  in 

®  ,  ®  /.    i_      the  cause,  the 

peremptory  undertaking,  on  payment  of  the  costs  of  the  Court  will  not 
day,  and  the  costs  of  that  motion.     On  taxation,  the  Master  ^^j^. 


Marshall 


V. 

Parsons. 
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had  allowed  161  2s*  for  the  expenses  of  the  defendanfi 
attorney,  who  had  been  subpomsed  for  the  puipoee  of  ex- 
plaining an  agreement  which  he  had  drawn. 

E*  V.  Williams  now  moved  for  a  rule  to  review  the  Mas- 
ter's taxation,  on  the  ground,  that  the  attorney  was  not  a 
material  and  necessary  witness. 

Pabke,  B.,  (After  consulting  with  th^  Master.)— The 
Master  says,  that  in  consequence  of  a  doubt  which  he  en- 
tertained as  to  this  witness  being  material  and  necessaiy, 
he  refiised  to  allow  the  chaige  in  question,  unless  he  was 
satisfied  as  to  the  &ct,  by  the  certificate  of  counsel  in  the 
cause.  In  this  respect  he  has  followed  the  usual  coune, 
which  is,  in  doubtful  cases,  to  demand  a  certificate,  and  to 
allow  or  disallow  items  accordingly.  Here,  the  counsel  in 
the  cause  has  certified  that  the  witness  was  material  and 
necessary,  and  there  is  no  reason  for  interfering  with  the 
decision  of  the  Master. 

Aldebson,  Gubney,  and  Rolfb,  Bs.,  concurred* 

Rule  refiised. 


Jones,  Administratrix  of  R.  Jones  t^.  Williams. 


Assumpsit.     The  declaration  stated,  that  in  conside- 
ration that  Richard  Jones,  in  his  lifetime,  at  the  request  of 


A  declaration 
stated  in  con- 
sideration that 
R.  J.«  At  the 
request  of  de- 
fendant, would,  by  ^^^  obligatory,  aeknowledffe  himself  bound  to  W.  J.,  in  the  penal  stm 
of  6002.,  to  be  paid  to  W.  J.,  uie  defendant  wovud  indemnify  R.  J.»  his  executors,  &c.,  from 
any  loss  by  reason  of  his  executing  the  said  writin|^  obligatory ;  it  then  alleged  the  execntioB 
of  the  bond  by  R.  J.,  his  death,  and  grant  of  admmistration  to  plaintifl^  and  stated,  as  a  breach, 
that  plaintiff,  as  administratrix,  was  called  upon,  and  forced,  ana  obliged  to  pay  the  sum  secured 
by  the  writing  obligatoi^,  and  also  a  further  sum  for  oosts,  &o. 

Plea,  that  plaintiff  was  not  called  upon,  or  forced  or  obliged  to  pay  the  said  monies,  nor 
was  the  plaintiff  damnified  modo  et  formi.  At  the  trial,  it  appeared  that  the  bond  was  con* 
ditioned  for  payment,  after  «tx  moniht'  notice,  and  there  was  no  evidence  that  notice  had  been 
given  to  plaintiff  before  payment 

Held,  that  the  objection  as  to  want  of  notice  could  not  be  taken  on  these  pleadinn,  and  that 
in  order  to  raise  it,  the  defendant  should  have  set  out  the  condition  of  the  bond  in  the  plea,  and 
averred  that  no  notice  had  been  given. 
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the  defendant,  would,  by  his  writing  obligatoiy,  sealed  with        1^41. 
his  seal,  acknowledge  himself  firmly  bound  to  one  William        Jonbs, 
Jones,  in  the  penal  sum  of  600i,  to  be  paid  to  the  said   ^"J^"  j^^* 
William  Jones,  or  his  certain  attorney,  executors,  adminis-  v. 

tiBtors,  or  assigns,  he,  the  defendant,  would  save  harmless, 
and  indemnify  the  said  R.  Jones,  his  executors  and  admin- 
istrators, from  any  loss  or  damage  by  reason  of  his  making 
and  executing  the  said  writing  obligatory;  that  the  said 
Jones,  confiding  in  the  promise  of  the  defendant,  did  seal, 
and  as  his  act  and  deed  deliver,  to  the  said  William  Jones, 
a  oertain  writing  obligatoiy,  and  did  thereby  and  therein 
ai^owledge  himself  to  be  bound  to  the  said  William  Jones, 
his  executors,  administrators,  and  assigns ;  and  afterwards, 
to  wit,  on,  &C.,  the  said  Richard  Jones  died,  (the  declara- 
tioQ  dien  stated  the  grant  of  administration  to  the  plaintiff) : 
and  the  plaintiff,  as  administratrix,  became  liable  to  pay 
and  satisfy  the  said  writing  obligatory  to  the  said  William 
Jones,  of  which  the  defendant  then  had  notice ;  yet  the 
defendant,  not  regarding  his  said  promise,  did  not  nor 
would  indemnify  or  save  harmless  the  plaintiff,  as  such 
administiatrix,  from  loss  and  damage,  by  reason  of  the 
making  and  executing  of  the  said  writing  obligatory,  but 
whdJy  neglected  and  refiised  so  to  do,  by  means,  and  in 
consequence  whereof,  the  plaintiff,  as  administratrix  as 
aforesaid,  was  called  upon,  and  forced,  and  obliged  to  pay, 
and  did  then  pay,  to  the  said  William  Jones,  the  sum  pay- 
able and  secured  by  the  said  writing  obligatory ;  and  also  a 
inrther  sum,  as  and  for  costs  and  expenses  of  a  certain 
action,  conmienced  and  prosecuted  by  the  said  WilUam 
Jones  against  the  plaintiff,  as  administratrix  as  aforesaid, 
in  Her  Majesty's  Court  of  Exchequer,  at  Westminster, 
opon  and  in  respect  of  the  said  writing  obligatoiy,  and  for 
enforcing  payment  of  the  money  secured  thereby ;  and  also 
she,  the  plaintiff,  as  administratrix  as  aforesidd,  by  means  of 
the  premises,  was  forced  and  obliged  to  incur,  and  did 
nxmr,  certain  costs,  charges,  and  expenses  in  and  about  the 


' 
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1841.        defence  of  the  said  action  so  commenced  and  prosecuted 

"-j;^    against  her  as  aforesaid,  and  in  and  about  the  settling  and 

Adimiustrfttriz  putting  an  end  to  the  said  action  as  aforesidd.    The  de- 

V,  fendant  pleaded,  fiist,  the  general  issue ;  secondly,  that  the 

ILLIAM9.     plaintiff,  as  administratrix  as  aforesaid,  was  not  called  upon, 
or  forced,  or  obliged  to  pay,  nor  did  she  pay,  to  the  said 
William  Jones,  the  said  moneys  in  the  said  fiiBt  count  in 
that  behalf  mentioned ;    nor  was  the  plaintiff  as  admin- 
istratrix  as    aforesaid,   damnified,  as    in    the    said  fiirt 
count  mentioned,  in  manner  and  form,  &c.    At  the  trial 
before  Lord   Denmanj   C.  J.,  at  the  last  Summer  As* 
sizes  for  the    county  of  Merioneth,  the    plaintiff  gave 
in  evidence  the  bond  above  referred  to,  the  condition 
of  which  was  for  the  payment  of  300&,  with  lawful  in- 
terest for  the  same,  at  or  before  the  expiraiion  of  ms 
months^  notice  to  pay  the  same.    It  was  objected,  on  the 
part  of  the  defendant,  that  it  was  not  averred  or  proved 
that  the  plaintiff  had  paid  after  six  months'  notice,  aocording 
to  the  condition  of  the  bond.    The  learned  judge  directed 
a  nonsuit,  reserving  leave  to  the  plaintiff  to  move  to  enter 
a  verdict  for  the  amount  claimed.     A  rule  having  been 
obtained  accordingly, 

Jervisy  CovoUngj  and  Yardiey  now  shewed  cause.  The 
question  is,  whether  the  liability  and  the  demand  are 
correctly  alleged  in  the  declaration  ?  And  if  so,  whether 
they  are  sufficiently  traversed  by  the  plea  ?  The  condition 
of  the  bond  requires  the  money  to  be  paid  at  or  before  the 
expiration  of  six  months'  notice.  The  declaration  alleges 
generally,  that  the  plaintiff  '^  was  forced  and  obliged  to 
pay ;"  if  that  allegation  means  that  the  plaintiff  was  forced 
and  obliged  to  pay  according  to  the  terms  of  the  condition, 
then  the  payment  after  notice  is  put  in  issue  by  the  plea. 
If  the  bond  and  condition  had  been  set  out  on  the  record, 
it  is  dear  that  notice  must  have  been  averred*  [Lord 
Abinger,  C.  B. — The  proper  mode  of  taking  advantage  of 


Williams. 
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the  want  of  notice,  would  have  been  to  set  out  the  condi-        1841. 
tion  of  the  bond  in  the  plea,  therein  shewing  that  the       jonbs, 
plaintiff  was  only  liable  after  notice,  and  then  to  aver  that  Admiaktratrix 
no  such  notice  had  been  given.]     The  allegation  in  the     ^  v 
declaration,  that  the  pl^tiff  was  **  forced  and  obliged"  to 
paj,  means,  that  he  was  compelled,  according  to  the  terms 
of  the  condition,  and  thereon  it  was  incumbent  on  him  to 
prove  notice*     The  case  is  analogous  to  bills  of  exchange. 
[Lord  Abingevy  C.  B. — The  distinction  is,  that  with  respect 
to  bills  of  exchange,  if  notice  be  not  properly  given,  the 
lig^t  of  action  is  gone  altogether;  but  in  this  case,  the  action 
ittdf  is  notice.]    This  is  a  promise  to  save  harmless,  and  if 
the  present  plaintiff  could  have  protected  himself  from  the 
action  on  the  bond,  he  has  no  right  to  call  on  the  defendant 
to  indemnify  him.     In  Shep.  Touch,  (a),  it  is  said,  '^  but  if 
the  obligor  be  sued  unjusdj,  either  because  he  is  sued 
befi»e  tiie  money  is  due  or  otherwise,  and  he  suffer  himself 
to  be  unjustly  vexed  tiiereupon,  and  doth  not  take  advan- 
tage of  it,  it  seems  tiiis  is  no  breach  of  tiie  condition  of  the 
bond  to  save  harmless.'' 

iZ.  Alexander^  fFeiiby,  and  TamUnson,  contra,  were 
stopped  by  the  Court 

Lord  Abinoer,  C.  B. — The  rule  must  be  absolute.  If 
the  condition  of  the  bond  had  been  set  out  in  the  plea,  and 
the  want  of  notice  properly  averred  and  put  in  issue,  the 
defendant  might  have  been  protected  firom  the  costs  of  the 
fivmer  action  against  the  intestate ;  but  that  is  the  utmost 
advantage  he  could  have  derived  from  it  The  bringing  the 
action  was  of  itself  notice. 

Parks,  B. — I  have  some  doubt  whether  the  plaintiff  might 
not  have  been  justified  in  paying  without  notice,  to  save 
the  penalty.    If  the  defendant  wished  to  protect  himself 

(a)  P.  390. 


256  CASES  ON  POINTS  OP  PRACTICE,  EXCH. 

1841.  from  the  costs  of  the  former  action,  of  which  he  had  notice, 

^^y^'^"  he   should    have   come   in  and  defended    it,   DuffieU  v. 

Administratrix  ScoU(a\     A  verdict  must,  therefore,  be  entered  for  the 

of  R.  JONSt  i*    -L         1    • 

V.  amount  of  the  claim. 
Williams. 

Aldebson  and  Gubney,  Bs.,  concurred. 


Rule  absolute. 


(a)  3  T.  R.  374. 


■ 


A  sheriff  18 
only  entitled 
to  poundage 
upon  the  real 
debt,  bon&  fide 
due,  therefore, 
where  the 
plaintiff  took  a 
debtor  in  exe- 
cution, by  virtue 
of  a  writ  of  ca. 
sa.,  indorsed,  by 
mistake,  for  a 
larger  sum 
than  that  real- 
ly due,  and  the 
mistake  in  the 
indorsement, 
was  afterwards 
amended  by  a 
judge's  order. 
Hdd,  that  the 
sheriff's  claim 
to  poundage 
must  be  regu- 
lated accord- 
ingly. 

Semhkj  In 
an  action  a- 
gainst  a  sheriff 
for  an  escape, 
he  stands  in 
the  same  situ- 
ation as  the 
original  de- 
fendant, and 
may  reduce  his 
liability  by  any 
C.  B.     POrke, 


Evans  and  Another  v.  Maners. 

mJEBT  for  sheriff's  poundage.  The  declaration  stated, 
that  after  the  making  of  a  certain  act  of  Parliament,  made 
and  passed  in  the  reign  of  our  Lady  Elizabeth,  late  Queen 
of  England,  entitled  ^^An  act  to  prevent  extortion  in 
sherifis,  under-sherifis,  and  bailiff  of  franchises  or  liberties, 
in  cases  of  execution."  And  before  the  commencement 
of  this  suit,  to  wit,  on,  &c.,  the  now  defendant  sued  and  pro- 
secuted out  of  the  Court  of  our  Lady  the  Queen,  before  the 
barons  of  her  Exchequer  at  Westminster,  &c,  a  certain  writ 
of  our  Lady  the  Queen,  called  a  capias  ad  satisfaciendum, 
directed  to  the  sherifis  of  London,  whereby  the  said  sherifis 
of  London  were  commanded  to  take  John  Reckless,  the 
younger,  if  he  should  be  found  in  their  bailiwick,  and 
him  safely  keep,  so  that  they  should  have  his  body  before 
the  barons  of  our  Lady  the  Queen's  Exchequer  at  West- 
minster immediately  after  the  execution  thereof,  to  satisfy 
the  now  defendant,  as  well  as  a  certain  debt  of  1724/L  5s.  lOdl 
which  the  said  now  defendant,  then  lately  in  the  borough 
Court  of  Liverpool,  by  the  judgment  of  the  said  Court, 
recovered  against  the  said  John  Reckless,  as  also4/L  16«.  Sd* 
which  were  adjudged  to  the  said  now  defendant  in  the  said 

equities  which  the  defendant  would  have  had  against  the  plaintiff.    Per  Abinger, 
B.,  dubitante. 
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Court  for  his  damages  which  he  had  obtained,  as  well  on        1841. 
occasion  of  the  detaming  the  said  debt  as  for  his  own  costs     ""^^^ 
and  chaiges  by  him  about  his  suit  in  that  behalf  expended ;    «m1  Another 
whereof  the  said  John  Reckless  was  convicted,  as  appeared      Manebs. 
Co  our  said  Lady  the  Queen,  by  the  certificate  of  the  register 
of  the  said  borough  Court  of  Liverpool,   and  on  which 
judgment^  in  puisuaoce  of  the  statute  in  such  a  case  made 
and  provided^  it  was,  by  an  order  dated  the  7th  day  of 
May  then  instant,  made  by  Sir  Robert  Maunsey  Mol/e,  one 
of  the  barons  of  our  Ladv  the  Queen's  said  Court  of  £z- 
cliequer,  ordered  that  a  writ  or  writs  of  execution  might 
iame  out  of  our  said  Lady  the  Queen's  Court  of  Exchequer 
of  Pleas  for  the  amount  of  such  judgment,  with  costs  of  and 
occasioned  by  the  application  for  the  said  order,  to  be  taxed 
by  the  Master  of  the  said  Court  of  Exchequer,  together  with 
the  costs  of  execution,  and  which  said  costs  of  and  occasioned 
by  the  said  application  for  the  said  order,  were  on,  &c.,  taxed, 
and  aUowed  by  the  said  Court,  before  the  barons  of  our  said 
Lady  the  Queen's  Exchequer  at  Westminster,  at  the  sum  of 
Zl  7s. ;  and  further  to  satisfy  the  said  now  defendant,  the 
said  sum  of  3£  7«.,  together  with  interest  upon  the  several 
sums  of  1724iL  5$.  lOdL,  4i  16«.  Sd.,  and  SL  7s.,  at  the  rate 
of  4iL  per  cent,  per  annum,  from,  &c.,  to  have  there  then 
that  writ     And  afterwards,  and  before  the  delivery  of  the 
said  writ  to  the  said  plaintifis,  as  hereinafter  mentioned,  to 
wit,  on,  &a,  the  said  defendant,  by  a  certain  indorsement 
on  the  said  writ,  directed  and  marked  on  the  back  of  the 
said  writ,  that  the  said  sherifis  should  take  1732^  9s.  6d. 
and  interest  thereon,  from,  &c,  till  paid.     That  the  said 
writ  ao  indorsed  as  aforesaid,  afterwards,  and  before  the 
commencement  of  this  suit,  to  wit,  on,  &c.,  was  delivered 
to  the  said  plaintiffi,  who  then,  and  until,  and  after  the 
arrest  of  the  said  John  Reckless,  were  sherifts  of  the  city 
of  London,  to  be  executed  in  due  form  of  law.     And  the 
pbBntifls  being  such  sheriffs  as  aforesaid,  afterwards  and 
after  the  delivery  of  the  said  writ  to  them  as  aforesaid,  and 
during  the  continuance  of  their  said  shrievalty,  and  before 
VOL,  EL  s  D.  p.  c. 
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Eva  MB 
and  Another 

9. 

Manbeb. 


the  commencement  of  this  suit,  to  wit,  on,  &a,  in,  &c,  and 
within  their  bailiwick,  as  such  sherifis  as  aforesud.  And 
by  virtue  and  in  pursuance  of  the  command  of  the  said 
writ,  they  arrested  the  said  John  Reckless  by  his  body,  and 
had  and  detained  him  in  their  custody,  in  due  f<Min  of  law, 
in  execution  for  the  debt  and  damages  aforesaid,  accord- 
ing to  the  exigency  of  the  said  writ,  and  the  said  indone- 
raept  so  made  thereon  as  aforesaid,  whereby  and  by  foree  of 
the  statute  in  such  case  made  and  provided,  the  said  now  de- 
fendant became  and  was  liable  to  pay  to  the  said  plaintifls, 
and  an  action  had  accrued  to  the  said  plaintiflb  as  soch 
sheriffii  as  aforesaid,  to  d^nand  and  have  of  the  said  now 
defendant,  the  sum  of  45/L  16«.,  that  is  to  say,  1«.  of  and 
for  every  twenty  shillings  of  lOOJL,  part  of  the  debt  and 
damages  aforesaid,  and  so  marked  on  the  back  of  the  said 
writ  as  aforesaid,  and  M.  for  eveiy  IL  of  the  residue  of  the 
said  sum  so  marked  on  the  back  of  the  said  writ  as*  afore- 
said, being  over  and  above  the  said  sum  of  lOO/i  Bread, 
that  defendant  hath  not  paid  the  same. 

Plea,  As  to  the  cause  of  action  in  the  dedaraticHi  men- 
tioned, except  as  to  the  sum  of  6/L  9«.  6ciL,  parcel  of  the 
money  thereby  demanded,  the  defendant  says,  that  the  said 
judgment  recovered  by  the  now  defendant  in  the  borough 
Court  of  Liverpool,  mentioned  in  the  writ  of  capias  ad  aadfr- 
faciendum  in  the  declaration  in  this  cause,  particularly  set 
forth,  was  so  recovered  by  the  now  defendant  against  the 
said  John  Reckless,  upon  and  by  virtue  of  an  order  of  the 
said  borough  court  of  Liverpool,  made  by  the  said  Court, 
to  wit,  on,  &c.,  and  whereby  upon  hearing  the  attorney  fer 
the  now  defendant  and  the  said  John  Reckless  in  peraon, 
and  by  consent,  it  was  ordered  by  the  said  borou^  Court, 
that  all  proceedings  in  that  action  should  be  stayed,  and 
that  the  plaintiff  therein  should  be  at  liberty  to  sign  final 
judgment  for  the  sum  of  1724i  5$.  lOd.  for  the  purpose  of 
securing  the  due  and  punctual  payment  of  the  following  pro- 
missoiy  notes  (the  plea  then  set  out  these  notes,  one  of 
which  was  for  1501  and  two  others  for  26£.  each).  And  it  was 
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abo  thereby  ordered,  that  any  execution  to  be  issued  by        1841. 
Tirtue  of  that  rule,  should  be  merely  to  secure  the  amount  of       evIhs 
sndi  of  the  said  promissory  notes  as  should  be  due  at  the  time    •"*  Another 
of  issuing  such  execution,  together  with  the  costs  of  judgment,      Mansbs. 
officers'  fees,  and  all  other  incidental  charges  thereon;  never- 
dielesB,  in  case  of  the  bankruptcy  or  insolvency  of  the  de- 
fendant in  that  action,  before  payment  of  the  said  notes,  or 
any  or  either  of  them,  the  plaintiff  therein  was  to  be  at  liberty 
lo  prove,  under  the  estate  of  the  defendant  in  that  action  for 
die  sum  of  1724/.  5s.  lOd,  or  so  much  thereof  as  should  be 
due  at  the  time  of  such  bankruptcy  or  insolvency,  the  said 
seienl  promisBory  notes  having  been  accepted  by  the  plaintiff 
ID  that  action,  from  the  defendant  therein,  as  a  composition 
OD  the  said  sum  of  1724iL  5«.  10<2.,  as  by  the  said  order, 
iwnaining  in  the  said  Borough  Court  of  Liverpool,  refer- 
ence being  thereunto  had,  will  fully  appear ;  that  at  the 
time  of  the  making  of  the  said  order  of  the  said  Sir  Robert 
Moumey  Rolfej  in  the  said  declaration  mentioned,  and  also 
(^tke  issuing  of  the  said  writ  of  capias  ad  satis&ciendum 
in  the  said  declaration  mentioned,  the  real  debt,  bona  fide 
due  to  the  now  defendant,  and  for  which  he,  the  now  de* 
fendant,  was   entided   to  issue  execution  upon  the   said 
judgment,  amounted  to  the  sum  of  150^  5«.  10c2.,  and  no 
more,  together  with  U.  \%9.  Sd.,  being  the  costs  of  the  said 
judgment,  and  also  the  costs  of,  and  occasioned  by  the  ap- 
plication for  the  said  order,  with  the  costs  of  execution, 
which  said  costs  of  and  occasioned  by  the  said  application 
far  the  said  order  were,  to  wit,  on,  &c.,  in  the  said  declara- 
tkm  in  that  behalf  mentioned,  taxed  and  allowed  at  the 
nm  of  3k  7«.,  as  in  the  declaration  mentioned ;  but  the 
now  defendant,  in  fact,  siuth,  that  after  the  issuing  of  the 
said  writ  of  execution  in  the  said  declaration  mentioned, 
and  before  the  deliveiy  thereof  to  the  plaintifis,  as  such 
fiherifb,  as  in  the  said  declaration  mentioned,  to  wit,  on,  &c., 
in  the  declaration  in  that  behalf  mentioned,  the  now  de- 
fendant, by  mistake  and  misapprehension,  caused  the  said 
indorsement  in  the  said  declaration  mentioned,  to  be  made 

s  2 
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1841.        on  the  said  writ,  whereby  it  was  directed  that  the  nld 
EvANg        sherifls  should  take  17322.  9*.  6A,  and  interest  thereon, 
■Bd  Aoother    from,  &c.,  till  paid,  whereas  the  now  defendant  should  and 
Maners.      ought,  by  the  indorsement,  to  have  directed  the  sheriffs  to 
take  158/L  9s.  M,y  and  interest  thereon,  from,  &c«,  till  paid, 
and  no  more ;  and  the  now  defendant  further  says,  that 
immediately  after  the  arrest  of  the  said  John  Reckless  by 
the  sherifi,  under  and  by  virtue  of  the  said  writ  of  execu- 
tion, as  in  the  said  declaration  mentioned,  and  whilst  the 
said  John  Reckless  was  in  the  custody  of  the  said  sheriffi^ 
under  and  by  virtue  of  the  said  writ,  the  said  mistake  in 
the  said  indorsement  was  discovered  by  the  now  defendant, 
whereupon  the  now  defendant  then  caused  such  proceediniQB 
to  be  taken  by  virtue  of  the  said  execution,  in  the  said 
action,  before  the  said  Sir  Robert  Mtmnsey  Rolfe^  then 
being  one  of  the  barons  of  Her  Majesty's  Exchequer,  that 
it  was  afterwards,  to  wit,  on,  &c.,  in  due  manner,  ordered 
by  the  said  Sir  Robert  Mounsey  Rolfe^  that  the  now  de- 
fendant should  be  at  liberty  to  amend  the  said  indorsement 
upon  the  said  writ  of  capias  ad  satisfiiciendum,  by  reducing 
the  sum  of  1732/L  9«.  6i.  indorsed  thereon  as  aforesaid,  to 
158/.  9«.  ^d.9  as  by  the  said  order,  reference  being  thereunto 
had,  will  more  frilly  appear,  which  said  last  mentioned  order 
is  still  in  full  force  and  effect,  and  hath  not  been  in  any 
manner  reversed,  annulled,  or  vacated;  and  the  now  de- 
fendant further  saith,  that  afterwards,  to  wit,  on,  &c.,  he,  the 
now  defendant,  caused  the  said  order  to  be  in  due  manner 
served  upon  the  said  sherifis,  and  also  then  caused  the  said 
indorsement  on  the  said  writ  to  be  amended ;  and  the  same 
then  was  amended,  under  and  by  virtue  of  the  said  last 
mentioned  order,  that  is  to  say,  by  reducing  the  sum  of 
1732/.  9«,  %d.y  indorsed  on  the  said  writ  of  execution,  to  the 
said  sum  of  158JL  9«.  6dL;  and  thereupon,  by  the  said 
amended  indorsement  on  the  said  writ  of  execution,  it  was 
directed  and  marked  on  the  back  of  the  said  writ,  that  the 
said  sherifis  should  take  158/1  9«.  6ci.,  and  interest  thereon, 
from,  &c.,  until  paid,  which  said  sum  of  158/L  9«.  6dL  was 
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tbe  real  debt,  bona  fide  due  and  claimed  by  the  now  de- 
fendant, against  the  said  John  Reckless,  under  and  by 
yirtne  of  the  said  execution;   and   the  now  defendant 
finther  saith,  that  the  amendment  was  so  made  in  the  said 
indoraement  on  the  said  writ  as  aforesaid,  to  wit,  on,  &c., 
last  aforesaid,  during  the  continuance  of  the  shrievalty  of 
tbe  now  plaintifis,  and  before  the  commencement  of  this 
suit,  and  whilst  the  said  John  Reckless  was  in  the  custody 
of  the  now  plaintiffii,  as  such  sheri£&  as  aforesaid,  under  and 
hj  virtue  of  the  said  writ ;  and  that  thereupon  and  thereby 
the  now  plaintifis,  as  such  sherifis  as  aforesaid,  detained  the 
said  John  Reckless  in  their  custody,  under  and  by  virtue  of 
tbe  said  writ^  in  execution,  for  the  monies  so  mentioned  in 
tbe  said  amended  indorsement  on  the  said  writ,  and  for  no 
other  or  greater  sum  of  money ;  and  the  defendant,  in  fiu;t, 
aith,  that  the  plaintiffi,  so  being  such  sherifis  as  aforesaid, 
were  not  prejudiced  by  the  said  mistake,  so  committed  in 
the  said  indorsement  as  aforesaid,  by  reason  of  which  said 
several  premises,  the  now  defendant  became  and  was  liable 
to  pay  the   plaintifis,  by  force  of  the  statute  in  such  case 
made  and  provided,  poundage  for  the  said  monies  so  men- 
tioned in   the  said  amended   indorsement,  and    thereby 
maiked  and  specified  on  the  back  of  the  said  writ,  that  is 
to  say,  the  sum  of  15SL  9«.  6(i,  and  for  no  other  or  greater 
sum,  and  which  said  poundage  for  the  said  last  mentioned 
monies  amounted  to  a  certain  sum  of  money,  to  wit,  the 
sum  of  6/.  9«.  6cl*,  and  was  and  is  the  sum  of  6/.  9«.'  6d.  in 
the  introductory  part  of  this  plea  mentioned.     Verification. 
General  demurrer  and  joinder.     The  point  marked  for 
aigument  on  the  part  of  the  plaintiff,  was,  that  the  plea  did 
not  disclose  any  defence  to  the  claim  of  poundage  on  the 
whole  sum  marked  on  the  writ. 


1841. 


Evans 

and  Another 

o. 

MAMBas. 


/r.  ff.  Watson,  in  support  of  the  demurrer.  The  sherifis 
are  entitled  to  poundage  upon  the  sum  originally  indorsed 
upon  the  writ.     In  an  action  for  an  escape,  the  judgment 
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and  iDdorsement  would  be  evidence  to  fix  the  sheriff  in  that 
amount  of  damages.     By  the  29  Eliz.  c  4,  s.  1,  sherift  are 
enabled  to  take  one  shilling  for  every  twenty  shillings  where 
the  sum  does  not  exceed  100/.,  and  sixpence  for  every 
twenty  shillings  above  the  sum  of  100/., ''  that  they  shall  so 
levy  or  extend  and  deliver  in  execution,  or  take  the  body 
in  execution  for.^    Supposmg  the  law  depended  upon  that 
statute,  sherifis  would  be  clearly  entitled  to  poundage  upon 
the  whole  sum  for  which  the  party  was  taken  in  execution, 
Com.  Dig.  tit  «  Fiscaunty''  (F  1>     Iten,  the   3  Geo.  1, 
c.  15,  s.  17,  after  reciting  ^^  that  it  often  happens  that  small 
sums  only  are  due  on  judgments,  &c*,  and  nevertheless, 
upon  executing  writs  of  ca.  sa.,  the  sheriff  demands  and 
takes  for  his  fees,  poundage  for  the  whole  money  for  which 
such  judgments,  &c.,  are  entered,"  enacts  *^  that  poundage 
shall  in  no  case  be  demanded  or  taken  upon  executing  any 
writ  of  ca.  sa.,  or  in  charging  any  person  in  execution  by 
virtue  of  such  writ,  for  any  greater  sum  than  the  real  debt 
bona  fide  due  and  claimed  by  the  plaintiff  amounteth  unto, 
which  sum  the  plaintiff  shall  be  and  is  hereby  obliged  to 
mark  and  specify  on  the  back  of  such  writ,  before  the  same 
be  delivered  to  the  sheriff  to  be  executed."    Tlie  sheriff 
cannot  be  cognizant  of  the  sum  really  and  bon&  fide  doe ; 
but  it  is  the  plaintiff's  duty  to  indorse  that  amount  on  the 
writ,  and  the  sheriff  is  bound  to  levy  accordingly.     It  is  no 
answer  to  say  that  a  mistake  was  made  in  the  indarsement; 
the  sheriff  has  been  called  upon  to  perform  his  duty,  and 
the  party  is  bound  to  pay  his  fees.     Earle  v.  Plummer{a)i 
expressly  decided,  that  if  an  erroneous  writ  be  delivered  to 
the  sheriff,  and  he  executes  it,  he  shall  have  his  fees,  thou^ 
the  writ  be  erroneous.     If  a  sheriff  levy  under  a  fi.  fe.  he  is 
entided  to  poundage,  though  the  parties  compromise  before 
the  goods  are  sold,  Akhin  v.  Wells  (b).     If,  afl^r  levy,  the 
judgment  and  execution  are  set  aside  for  irregularity,  and 


(a)  Salk.  332. 


{b)  5  T.  R.  470. 
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the  money  ordered  to  be  returned,  the  sheriflP  is  nevertheless 
entitled  to  his  poundage^  JRawstame  v.  Wilkinson  (a).  Here, 
the  altemtion  in  the  indorsement  amounted  to  a  setting 
aside  of  the  execution  pro  tanto.  As  the  sheriff  has  incurred 
the  responsibility  of  a  levy  to  the  laiger  amount,  he  is  en- 
titled to  remuneration  upon  the  who^  sum  indorsed  on  the 
writ 


1841. 


Evans 

and  Another 

r. 

Manebs. 


Martin,  contra.  The  right  of  the  sheriff  to  poundage 
does  not  arise  fix>m  contract,  but  depends  upon  the  statute. 
It  kconoeded,  that  if  the  sheriff  would  have  been  responsible, 
in  the  event  of  an  escape  to  the  extent  of  1732^  9s.  6cL, 
he  is  entitled  to  poundage  upon  that  sum ;  but  it  is  sub- 
mitted that  he  would  only  be  liable  for  such  damage  as  the 
plaintiff  could  prove  he  had  sustained.  At  common  law, 
the  only  remedy  for  an  escape  was  by  action  on  the  case, 
bat  the  statutes  of  Westminster  2,  13  Ed.  1,  c.  11,  and 
1  Rich.  2,  c  12,  rendered  the  sheriff  liable  to  an  action  of 
debt  (6),  but  in  that  form  of  action  the  plaintiff  can  only 
lecover  the  debt  really  and  bona  fide  due.  There  is  no 
authority  to  shew  that  a  sheriff  is  entitled  to  poundage  upon 
a  soiQ  indorsed  by  mistake  on  the  writ,  all  that  the  au- 
thorities estaUish  is,  that  the  sheriff  is  liable  for  the  whole 
debt  and  costs  in  the  original  action,  Bonafous  v.  fValker(c), 
Earle  v.  Plummer  was  the  case  of  an  irregular  writ,  and  there, 
the  ^eriff  would  be  entitled  to  his  poundage,  because  he 
would  be  liable^  in  the  event  of  an  escape,  unless  the  writ  was 
aet  aside  for  irregularity.  It  would  be  different  with  res- 
pect to  a  void  writ,  which  resembles  the  present  case.  The 
same  may  be  said  in  Alchin  v.  WeUs.  In  Rawstome  v. 
Vilknuon,  the  judgment  and  execution  were  set  aside  for 
inegularity,  but  until  they  were  set  aside,  the  sheriff's 
responsibility  remained,  and  it  was  just  that  he  should  be 
paid  his  remuneration.     But  in  the  present  case,  the  sheriff 


(a)  4  Mao.  &  S.  256. 

(6)  1  Wnu.  Saund.  218,  n.  (5). 


(c)  2  T.  R.  126. 
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never  incurred  any   responsibility  beyond  1581  9t.  M. 
The  3  Geo.  1,  c.  I5y  s.  17,  which  limits  the  sheriff's  right 
to  poundage  to  the  real  debt,  bonll  fide  due,  is  oondusive 
in  favour  of  the  defendant     The  recital  shews  that  the 
object  of  the  legislature  was  to  prevent  sheriffs  daiming 
poundage  upon  the  anount  of  the  judgment,  when  a  small 
sum  only  was  due.     In  the  case  of  judgment  signed  for  the 
penalty  of  a  bond,  conditioned  for  the  payment  of  a  smaller 
sum,  the  sheriff  is  not  entitled  to  poundage,  upon  the  amount 
of  the  penalty,  but  only  upon  the  sum  really  due.    [Parhe, 
6. — The  statute  requires  the  plaintiff  to  mark  on  the  back 
of  the  writ  the  real  debt,  bon&  fide  due,  and  renders  the 
sheriff  liable  for  extortion,  if  he  take  poundage  upon  more 
than  that  sum,  then  what  is  to  guide  the  sheriff  in  the 
amount,  which  he  is  to  receive,  but  the  indorsement ;  ac- 
cording to  your  ailment,  he  would,  in  this  case,  be  liable 
for  extortion  ?]      There  is  a  distinction  between  the  case 
of  a  sheriff  insisting  upon  a  demand  to  which  he  is  not 
entitled,  and  that  of  a  party  seeking  to  make  the  sheriff 
liable  for  extortion,  by  reason  of  a  mistake  in  the  indorse- 
ment    \_Parkey  B. — The  meaning  of  the  statute  is,  that 
the  amount  to  be  paid  to  the  sheriff  is  to  be  measured  by 
the  sum  really  and  bona  fide  due :    the  sheriff  can  only 
know  what  is  due  by  the  indorsement      Lord  Abinyer, 
C.  B. — K  by  mistake  a  larger  sum  is  indorsed  on  the  writ 
than  that  for  which  judgment  is  obtained,  and  the  party, 
after  being  taken  in  execution,  escapes,  in  an  action  against 
the  sheriff,  the  plaintiff  could  not  recover  more  than  the 
amount  of  the  judgment :  or  suppose  the  judgment  to  be 
entered  for  a  wrong  sum,  and  execution  to  issue  for  that 
amount,  and  afterwards  the  party  should  apply  to  the  Court, 
to  correct  the  error,  and  reduce  the  amount,  in  an  action 
against  the  sheriff  for  an  escape,  he  would  only  be  liable 
for  the  sum  really  due.]     When  the  statute  makes  the  in- 
dorsement evidence  of  the  sum  really  and  bona  fide  due, 
it  contemplates  that  the  proceedings  are  regular. 
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Wationy  in  reply.   The  sheriff  has  no  means  of  examining 
the  correctness  of  the  joidgment,  or  of  the  indorsement, 
and  is,  therefore,  entitled  to  his  poundage  upon  the  sum  re- 
covered and  directed  to  be  levied.    If,  indeed,  the  sum 
iodoised  on  the  writ  is  more  than  the  amount  of  the  judg- 
ment, he  would  be  entided  to  poundage  upon  the  amount 
of  the  judgment  only;  but,  in  the  present  case,  there  is 
a  judgment  for  the  whole  amount  indorsed  on  the  writ. 
Hie  sheriff  was  bound  to  execute  the  writ  according  to  its 
temiB,  and  the  alteration  of  the  indorsement  was  a  firaud 
upon  him.     If  the  defendant  had  been  insolvent,  and  had 
eaa^)ed,  the  sheriff  might  have  been  liable  for  the  whole 
amount       [Lord   Abinger,   C.    B. — Supposing  judgment 
8^ed  for  the  penalty  of  a  bond,  and  the  writ  also  ind(»sed 
to  levy  the  amount  of  the  penalty,  could  not  the  sheriff,  in 
an  action  far  an  escape,  shew  that  the  bond  was  conditicmed 
fir  the  payment  of  a  smaller  sum  ?]    The  sheriff  would  not 
be  apprised  of  that  foct,  which  would  be  altogether  in  the 
breast  of  the  plaintiff.     The  sheriff  could  not  come  to  the 
Court  to  alter  the  indorsement  by  the  judgment,  which 
would  be  condusiye,  until  set  aside  by  parties  or  privie& 
ban  action  for  an  escape,  the  declaration  sets  out  the 
amount  of  the  judgment,  and  the  writ  delivered  to  the 
aheriff,  and  if  the  judgment  and  writ  coirespond  with  the 
declaration,  they  would  be  conclusive  against  him. 


1841. 


EVAKS 
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Lord  Abinoeb,  C.  B. — I  am  disposed  to  think,  that  where 
the  sheriff  is  chaiged  in  debt  for  an  escape,  he  stands  in  the 
same  situation  as  the  defendant  in  the  action;  and  if  so,  he 
18  entided  to  all  the  equities  which  the  latter  would  have  had 
against  the  plaintiff,  and  may  shew  the  real  merits  of  the 
case,  and  to  what  extent  the  defendant  was  liable.  Then 
his  right  to  poundage  is  to  be  measured  by  his  liability. 
The  Court,  however,  will  take  time  to  consider. 


Parke,  B. — I  have  some  di£Bculty  in  saying  that  in  an 
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action  for  an  escape^  the  pkiintifF  is  not  entitled  to  lecorer 
the  whole  amount  of  the  judgment  No  doubt  the  Court 
would  exercise  an  equitable  juriscHction  over  the  matter, 
and  the  sheriff  might  shew  that  part  of  the  debt  had  been 
paid*  but  that  is  entirely  a  collateral  proceeding. 


Cur.  adv*  vulL 


Lord  Abinobi,  C.  B« — We  have  considered  this  case, 
and  are  of  opinion  that  the  sheriff  is  not  entitled  to  the 
poundage  on  the  sum  ori^nally  indorsed  upon  the  ca-sa.  It 
appears,  that  the  indorsement  on  the  writ  was,  by  mistake, 
of  a  greater  sum  than  the  amonnt  really  due ;  and  the 
plaintiflb  daim  poundage  in  respect  of  the  sum  so  indosaed 
Now^by  the  statute,  3  Geo.  1,  c  lfi»  s.  17,  it  is  enacted, 
*^  that  poundage  shall,  in  no  case,  be  demanded  or  taken 
upon  executing  of  any  writ  of  capias  ad  satisfiiciendum,  at 
upon  chaigmg  any  person  in  execution,  by  virtue  of  such 
writ,  for  any  greatersum  than  the  real  debt  boni  fide  due 
and  claimed  by  the  plaintiff  amounteth  unto,  which  sum  the 
plaintiff  thall  be,  and  is  hereby  obliged  to  mark  and  specify 
on  the  back  of  such  writ  before  the  same  be  delivered  to 
the  sheriff  to  be  executed."  The  claim  of  the  sheriff  fiv 
poundage  is  plainly  limited  to  an  amonnt  calculated  with 
reference  to  the  sum  really  due,  and  although  the  amount 
actually  indorsed,  may,  prim&  facie,  be  the  basis  of  that 
calculation,  yet  if  an  indorsement  be  made  by  mistake,  and 
that  mistake  be  corrected,  the  sheriff's  claim  must  be  re- 
gulated accordingly. 

Judgment  for  Defendant 
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1  HIS  was  an  action  for  not  making  out  a  good  title,  under  An  agreement 

anagieement  for  the  sale  of  a  public  houses     On  the  trial  a  public  boofe, 

bef(Mfe  Lord  Abinger^  C,  B.,  it  appeared,  that  the  premises  Scrilis  rob?* 

were  part  of  considerable  property,  held  under  one  lease,  ject  to  the  co- 

*  x^     r      •/ '  '   TeDants  tec 

gnmted  bj  the  late  Lord  Somers,  and  that  the  property  so  forth  "  fai  a 
kflsed  had  been  subdivided  and  underiet     The  covenants  delivered  this 
in  the  original  lease  extended  over  all  the  property,  and  ^^"   ^? 
the  oiiffinal  lease  contained  a  proviso  for  reentry  upon  self  contained 

-         ^  '^  ^       r        leiithan  1080 

breich  of  any  of  the  oovenant&     The  under-leases  were  words :  Hdd, 

object  to  the  covenants  and  provisoes  contained  in  the  nanJref^red 

original  lease.     The  agreement  <m  which  the  action  was  ^'^"°°**® 

brought,  was  stamped  with  a  IJL  stamps  and  stated,  that  the  account,  in 

sale  was  subjec^t  to  the  covenants  set  forth  ^  in  a  draft  of  a  amoimt  of 

lease  delivered  this  day."    If  the  words  of  the  covenant  so  J^hSi^rSire- 

refened  to,  were  not  to  be  reckoned  in  calcnlatimr  the  ^<^>  ^  ^^ 

stamp  was 

amoantof  Stamp  duty,  the  \L  stamp  would  be  sufficient,  sdEaent 
but  if  otherwise  a  higher  stamp  would  be  requisite,  as  the 
agreement  and  covenant  together  exceeded  1080  words. 
It  was  objected,  on  the  part  of  the  defendant,  that  the 
oovenants  referred  to,  must  be  considered  as  embodied  in 
the  agreement,  and  that,  therefore,  the  stamp  was  insuf- 
ficKQt  The  Lord  Chief  Baron  allowed  the  agreement  to 
be  given  in  evidence,  and  a  verdict  was  found  for  the  plain- 
tiff, with  liberty  to  move  to  enter  a  nonsuit 

Kelly  now  moved  accordingly.  The  agreement  ought 
not  to  have  been  admitted  in  evidence,  as  the  stamp  was 
inaoflScient.  [Parkey  B. — By  the  stamp  act,  56  Qto.  3,  c 
184,  Schedule,  Part  1,  ^^  Agreements,"  tlie  matter  of  which  is 
of  the  value  of  20/.,  are  subject  toa  1£  stamp  duty,  that  is, 
in  the  language  of  the  schedule,  *'  where  the  same  shall  not 
contain  more  than  1080  words,  being  the  amount  of  fifteen 
common  law  folios  or  sheets  of  seventy-two  words."     In 
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1841.  computing  the  number  of  words,  the  words  of  ^^  every 
^]|j^^^^  schedule,  receipt,  or  other  matter  put  or  indorsed  thereon, 
„    V'  or  annexed  thereto,"*  are  to  be  counted.     In  Athoaod  v. 

Maeshall. 

Small  (a),  an   agreement,  which  provided  that  the  pro- 
visions of  another  agreement  should  extend  to  it,  as  if  the 
same  were  repeated  therein,  was  held  to  be  sufficiently 
stamped  with  alA  stamp,  the  instrument  itself  containing  leas 
than  1080  words,  though  if  the  provisions  referred  to,  were 
to  be  counted,  the  words  would  have  exceeded  that  number.] 
The  covenants  in  the  draft  lease  referred  to  in  this  agree- 
ment, are  certainly  not  a  <' schedule,  receipt,  or  other  matter 
put,  or  indorsed  thereon,  or  annexed  thereto,"  but  it  is 
submitted  that  they  are  part  and  parcel  of  the  agreement 
itseli^  and  if  so,  they  are  to  be  included  in  reckoning  the 
number  of  words.     Otherwise,  it  would  be  easy  for  parties 
to  evade  the  Stamp  Act,  one  person  might  agree  to  take 
a  house  fix>m  another,  upon  terms,  contained  in  a  paper, 
delivered  to  a  third  party.     If  the  paper  is  not  to  be  taken 
into  consideration,  with  reference  to  the  Stamp  Act,  then 
though  the  real  agreement  contains  more  than  1080  words, 
a  stamp  as  upon  an  agreement  of  a  less  number  of  words 
will  suffice.     In  Attwood  v.  Small,  the  judgment  of  Lord 
Tenterden  is  founded  upon  the  circumstance  that  the  words 
referred  to,  were  not  in  the  instrument  in  question,  nor  in 
any  schedule,  receipt,  or  other  matter  put  or  indorsed 
thereon,  or  annexed  thereto.     But  that  circumstance,  it  is 
submitted,  is  not  sufficient  to  exclude  the  operation  of  the 
act,  if  the  words  referred  are,  in  effect,  part  of  the  agree- 
ment    [Lord  AhingeTy  C.  B. — The  word  "  agreement"*  in 
the  schedule  to  the  act,  appears  to  me  to  be  synonymous 
with  ^^  instrument"]    If  so,  an  agreement  may  be  written 
on  one  sheet  of  paper,  and  refer  to  another  sheet  for  the 
majority  of  the  stipulations,  then  a  stamp  of  the  smaller 
amount  will  suffice.     The  application  of  the  duty  cannot, 

(a)  7  B.  &  C.  390 ;  1  Man.  &  Ry.  246. 
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in  resBon,  be  made  to  depend  upon  the  fi*ct  of  there  being  a        1841. 
omtinaous  writing,  nor  be  prevented  by  the  use  of  several      Skkezum 
sheets  referring  to  one  another.  Mabotaix. 

Lord  AnmoEB,  C.  B. — I  still  entertain  the  opinion  which 
I  expressed  at  the  trial,  viz.  that  the  act  applies  only  to 
iostniments  executed  by  the  parties,  and  to  schedules  and 
receipts,  or  other  matters  indorsed  thereon,  or  annexed 
thereto;  consequendy,  in  this  case,  the  covenants  of  the 
lease  referred  to,  cannot  be  taken  into  account,  in  computing 
the  words  of  the  agreement*  According  to  Mr.  Kelly^s 
aigament,  it  vronld  foUow  that  if  an  agreement  referred  to 
my  number  of  deeds,  an  increase  of  stamp  would  be  re- 
quisite, because  the  agreement  could  not  be  fully  understood, 
without  looking  at  the  deeds.  We  are  asked  to  stretch 
the  stamp  act  to  an  extent  which  no  principle  of  construction 
wmmts  m  in  doing. 

Pabke,  B. — The  act  must  be  construed  stricdy,  and  it 
appears  to  me,  that  no  increase  of  stamp  was  necessary. 
Tbe  case  resembles  Atiwood  v.  SnuUL  The  ground  of  Lord 
TeiUerden^s  judgment,  in  that  case  was»  that  **  the  words  of 
the  clause  of  reference  were  not  in  the  instrument,  nor  in 
any  schedule,  receipt,  or  other  matter,  put  or  indorsed 
Aereon,  or  annexed  thereto."  Applying  that  principle  to 
the  present  state  of  facts,  it  is  clear,  that  the  stamp  was 
sufficient,  and  the  agreement  properly  received  in  evidence. 

GuxNEY,  B. — The  words  of  the  Stamp  Act,  imposing 
the  duty,  are  confined  to  specified  classes  of  cases,  and  this 
case,  in  my  opinion,  is  not  within  them.  ^i 

RoLFE,  B.,  concurred. 

Rule  refused. 
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Wheeler  v.  Senior. 

A  count  in  at.  ASSUMPSIT.  The  first  count  was  on  a  bill  of  exchange, 
thattbeplaintiff  bearing  date  the  15th  of  February,  A,  D.  1840,  drawn  by 
of  exchimge,  ^®  plaintiff  upon,  and  accepted  by  the  defendant,  for  the 
r'^dm****  ^  payment  of  728i  6*.,  three  months  after  date.  The  second 
oepied,  and  count  Stated,  that  the  plaintiff  made  his  last  mentioned  bill 
billbecamedne,  of  exchange,  and  the  defendant  accepted  the  same  in  manner 
hadplrtedwith  *^^  ^^"^  ^  ^^  ^^  ^^  count  alleged,  and  thereupon,  after- 
the  posseaaon    wards,  and  just  before  the  same  bill  of  exchaiuse  became 

thereofy  v^n 

thereupon,  in  due  and  payable,  he,  the  said  plaintiff,  had  parted  with 
tib^tb^l^  ^^  possession  of  the  same  to  certain  persons  carrying  on 
tiffwould  again  ^^  ^^^  ^f  bankers,  and  the  same  would  have  been  pre- 

procare  poa-  '  '^ 

sesaion  of  the  sented  to  the  defendant  for  payment  on  the  day  the  same 
vent  the  aame  became  due  and  payable  by  the  said  persons,  of  all  which 
•Mted^pa^  premises  the  defendant  then  had  notice.     And  thereupon,  it 

ment,  the  de-     was  then  acreed  by  and  between  the  plaintiff  and  the  de- 
fendant would  .  .         .  .    . 
remit  the  plam-  fendant,  that  in  consideration  that  the  plaintiff  would,  at 

(728i*60*on  ^^^  request  of  the  defendant,  again  procure  the  possession 
a  certain  dwr :    ^f  jj^g  ^^  jjill  of  exchange,  and  prevent  the  same  from 

aTerment  of  o  '  r  , 

performance  by  being  presented  for  payment  to  the  defendant  on  the  daj 
breach  by  de-  it  became  due,  and  hold  and  keep  the  same,  and  give 
in^aato  ^™^  ^^^  payment  to  the  defendant  of  the  same  for  a 
^if  *K*'  ^"  ^^^  space  of  time,  to  wit,  until  the  Wednesday  then 
sum  of  money  next  following,  to  wit,  &c.,  he,  the  defendant,  then  pro- 
tioned,  thatde-  mised  the  plaintiff  that  he,  the  defendant,  would  remit  the 
pl^ffTW***  amount  thereof,  that  is  to  say,  the  said  sum  of  728i  6j;  on 
m  saiia&ction     the  Wednesday  then  next,  that  is  to  say,  the  Wednesday 

of  the  sum  of  ...  .        . 

e09L  io«.  par-  aforesaid.  And  the  plaintiff  saith,  that  he,  confiding  in  the 
SinlLljr  «^d  promise  and  agreement,  did  use  his  exertions  and  en- 
cUied  in  a  bill,    dcavours,  and  did  airain  procure  the  possession  of  the  said 

of  exchange,  ^  . 

dated,  &o.,  last  mentioned  bill  of  exchange,  and  prevent  the  same  from 
same  identical    being  presented  for  payment  to  the  defendant  on  the  day 

bill  declared 
on. 

Replication,  denying  that  the  bill  mentioned  in  the  plea,  is  the  same  identical  bill,  ooDclndii^ 
to  the  country  :  Hdd,  that  the  replication  was  bad  on  special  demurrer. 

Sembk,  that  the  plea  was  also  bad  for  not  alleging  the  money  to  have  been  paid,  in  satis- 
faction of  damages. 


V. 
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it  became  due,  and  held  and  kept  the  same,  and  gave  time  1841. 
of  payment  to  the  defendant  of  the  same  for  the  said  long  wbjolsr 
space  of  time,  to  wit,  until  the  said  Wednesday  foUoneing, 
that  is  to  say,  the  Wednesday  aforesaid,  and  has  kept  and 
held  the  same  thence  hitherto.  Yet,  the  defendant  not  re- 
gfuding  his  said  promise,  did  not  nor  would  remit  to  the 
plaintiff  the  amount  of  the  said  bill  of  exchange  on  the  said 
Wednesday  then  next,  that  is  to  say,  the  Wednesday  afore- 
said, or  any  part  thereof^  but  wholly  n^lected  and  refused 
80  to  do,  nor  did  he,  nor  would  he  pay  or  satisfy,  or  cause 
to  be  paid  or  satisfied,  to  the  said  plaintiff,  or  any  other  per- 
aoo,  cm  the  said  Wednesday,  or  at  any  other  time,  the  said 
fflM)imt,except  as  toasmallsum,  to  wit,  the  sum  of  118/L 16^;, 
put  thereof  but  hath  hitherto  wholly  neglected  and  refiised, 
and  still  doth  neglect  and  refuse  so  to  do,  and  the  said  sum, 
except  as  aforesaid,  still  remains  wholly  due  and  unpaid  to 
the  plaintiffl  The  defendant  pleaded  to  the  second  (a) 
coant  so  fiur  as  relates  to  the  sum  of  609L  10«.,  parcel  of  the 
said  sum  of  money  therein  mentioned,  that  after  the  ac- 
cepting of  the  said  bill  of  exchange  in  that  count  mentioned, 
and  before  the  commencement  of  this  suit,  the  defendant 
paid  to  the  plaintiff  a  laige  sum  of  money,  to  wit,  the  sum 
of  700^  in  full  satisfaction  and  dischaige  (amongst  other 
things)  of  the  sum  of  609A  10^.,  parcel  of  certain  monies 
mentioned  and  specified  in  a  certain  bill  of  exchange, 
bearing  date,  the  16th  day  of  February,  A.  D.  1840,  and 
then,  to  wit,  od^  &c.  last  aforesaid,  drawn  by  the  plaintiff 
upon,  and  accepted  by  the  defendant  And  that  the  plaintiff 
then  accepted  and  received  the  said  payment  in  such  full 
satisfaction  and  dischaige  as  aforesaid.  And  the  defendant, 
in  &ct,  saith  that  the  said  bill  of  exchange  in  the  said  se- 
cond count  mentioned,  was  and  is  the  same  identical  bill  of 
exchange  as  the  bill  of  exchange  hereinbefore  mentioned, 
b  lespect  whereof  the  said  payment  was  so  made  as  aforesaid, 
and  not  any  other  or  different     Verification. 

(a)  There  was  a  similar  plea,  replication,  and  demurrer  to  the  first 
eoont 
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1841.  ^  Keplicationy  that  the  said  bill  of  exchange  in  the  said 
second  count  mentioned,  was  not,  nor  is,  the  same  identical 
bill  of  exchange  in  the  said  plea  mentioned,  and  in  respect 
whereof  the  said  payment  was  so  made  as  in  that  plea  men- 
tioned, in  manner  and  form  as  in  the  said  plea  is  alleged. 
And  this  the  plaintiff  prays  may  be  inquired  of  by  the 
coimtiy,  &c. 

Special  demurrer,  assigning  for  causes,  that  the  said 
replication  does  not  state  how  or  in  what  manner  the  said 
bill  of  exchange  in  the  said  second  count  mentioned,  is  a  dif- 
ferent IhII  of  exchange  from  that  mentioned  in  the  said 
second  plea  of  the  defendant,  and  for  that,  the  said  replica- 
tion admits  the  existence  of  the  bill  of  exchange  in  the 
said  second  plea  mentioned,  bearing  date  the  same  day 
and  year  as  the  day  and  year  on  which  the  said  bill  of  ex- 
change, in  the  said  second  count  mentioned,  is  therein  al- 
leged to  have  been  made,  and  also  admits  that  the  payment 
mentioned  in  the  said  second  plea,  was  made  by  the  de- 
fendant in  the  manner  therein  alleged,  and  yet  the  plaintiff 
in  his  replication  doth  not  distinctly  shew  any  other  bill 
than  that  in  the  second  plea  mentioned,  as  the  bill  men- 
tioned and  declared  on  in  the  said  second  count ;  and  fiar 
that,  the  plaintiff  ought  to  have  shewn  and  stated  in  his 
replication  how  and  in  what  manner  the  bill  mentioned  in 
the  said  second  count  differs  from  the  bill  of  exchange 
mentioned  in  the  said  second  plea,  that  it  inight  appear 
upon  the  pleadings,  that  the  bill  in  the  said  second  count, 
is,  in  feet,  a  different  bill  from  that  mentioned  in  the  said 
second  plea.  And  also,  for  that  the  said  replication  does 
not,  as  it  ought  to  do,  conclude  with  a  verification,  but 
tenders  an  issue  to  the  country,  and  thereby  precludes  and 
shuts  out  the  defendant  irom  making  any  answer  to  the 
bill  of  exchange  in  the  said  second  count  mentioned ;  and 
for  that,  inasmuch  as  it  appears  fix)m  the  pleadings,  that 
there  were  two  bills  of  exchange  bearing  date  the  same  day 
and  year,  whereby  the  defendant  supposed  that  the  said 
bill  of  exchange  in  the  said  second  count,  was  the  bill 
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upon  which   the   said  payment    mentioned   in   the 'said        J841. 
second  plea,  was  so  made  as  therein  mentioned,  the  plain-     Vheblbe 
tiff  ought,  by  the  rules  of  pleading,  to  have  new  assigned,  «• 

and  shewn  distinctly  what  was  the  bill  of  exchange,  in 
Rq)ect  whereof  such  payment  was  so  made,  and  how  and 
in  what  respect  the  said  bill  in  the  said  second  count  differs 
therefiiom,  by  which  means  the  defendant  would  have  had 
the  opportoni^  of  pleading  to  the  said  last  mentioned  bill, 
fiom  which  he  is  wholly  precluded  by  the  form  of  the  said 
replication,  and  for  that,  the  said  traverse  attempts,  by  in- 
ference only,  to  shew  that  the  said  bUl  of  exchange  in  the 
aid  second  count,  is  another  and  different  bill  from  the  one 
mentioned  in  the  second  plea,  but  does  not  state  affirma- 
tively and  expressly  that  it  was  another  and  different  bill, 
and  for  that,  the  said  replication  is  otherwise  insufficient 

Crompton,  in  support  of  the  demurrer.  The  replication 
is  bed  in  form ;  it  admits  the  payment  of  a  bill  in  all  re- 
jects resembling  the  one  mentioned  in  the  second  count, 
and  then  concludes  with  a  traverse  of  the  quae  est  eadem. 
If  the  plaintiff  meant  to  contend  that  the  payment  was 
made  in  respect  of  another  and  a  different  bill,  he  should 
have  new  assigned.  Upon  a  plea  of  payment  to  the  in- 
debitatus counts,  there  is  no  occasion  to  new  assign ;  because, 
if  the  sum  alleged  to  have  been  paid  in  satisfaction  of  the 
plaintiff's  demand,  was  not,  in  fiu;t,  received  in  satis&ction 
of  that  precise  demand,  the  plea  altogether  &ils,  James  v. 
Lmgham(a)9  Freeman  v.  Crafts (b).  But  where  the  pay- 
ment is  alleged  to  have  been  made  in  respect  of  a  particular 
bin,  vdiich  is  specified,  the  case  resembles  that  of  a  declara- 
tioD  for  an  assault,  and  a  plea  of  son  assault  demesne,  where, 
if  the  plaintiff  relies  upon  another  assault,  he  must  new 
angn.  There  is  no  instance  of  a  traverse  of  the  quae  est 
Mdem,  and  by  that  form  of  pleading  the  plaintiff  precludes 
he  defendant  finom  making  any  answer  to  the  other  bilL 

(i)  5  Bmg.  N.  C.  653;  7  Scott,         (&)  4  M.  &  W.  4 ;  onto,  vol.  6, 
03.  p.  698, 

TOL.  EL  T  D.   F.   C. 
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184t.       Suppose  the  case  of  two  bilk  of  the  same  date  and  amounti 
^1^^^     and  in  other  respecti  pcedaely  similar,  and  that  the  pioDi- 


V-  tiff  declared  on  one,  and  the  defendant,  having  paid  ooS} 

pleaded  that  payment ;  npoa  those  pleadii^%  the  ^fimnM 


could  not  say  that  he  intended  to  idy  upon  the  other  bfll; 
but  he  should  hanre  new  assigned,  in  (wder  to  afford  the 
defendant  an  opportunity  of  answering  his  daim  as  to  such 
bilL  HtydoH  v.  Thompsom  (a),  is  pcedsdy  in  point  Then 
it  is  objected  that  the  plea  is  bad,  because  it  does  not  allege 
the  money  to  have  been  paid  in  satiafkction  and  disdiaip 
of  the  damages  as  well  as  of  the  money  mentioned  in  the 
bilL  But  it  is  submitted  that  the  plea  is,  at  ail  events,  m 
answer  pro  tanto,  and  if  there  is  any  port  of  the  deehiatioB 
left  unanswered  by  the  other  pleas,  the  plaintiff  may  agn 
judgment  for  so  much. 

WhUehmrst,  contra.  The  plea  does  not  allege  that  the 
payment  was  made  in  satisfiustion  of  the  money  mentioned 
in  the  bill  declared  on,  but  that  the  defendant  paid  certain 
monies  mentioned  in  a  particular  bill,  of  the  same  date,  and 
which  is  averred  to  be  the  same  bill.  The  plaintiff  has  a 
right  to  traverse  the  &ct  of  the  bill  being  the  same,  far 
without  that  averment  the  plea  would  afford  no  answer,  tf 
the  defendant  had  allied  that  the  money  was  paid  in  ssr 
tis&ction  of  the  money  mentioned  in  the  bill,  the  jdaintiff 
might  have  taken  issue  on  that  allegation,  but  by  this  fona 
of  pleading  the  quse  est  eadem  is  rendered  material.  [Jlr 
derson,  B. — If  a  declaration  for  an  assault  is  so  general,  that 
the  plea  of  justification  will  apply  to  an  assault  committed, 
either  on  one  day  or  another,  the  plaintiff  is  driven  to  a 
new  assignment.  So,  if  there  be  two  bills,  which  ezacdy 
correspond  in  every  particular,  and  the  defendant  plead%  to 
one,  payment,  the  plaintiff  should  shew,  by  a  new  aasign- 
ment,  that  he  declares  on  the  other ;  it  is  only  where  Ae 
declaration  is  of  such  a  nature,  that  the  defendant  arast  fell, 

(a)  1  Ad.  &  EL  210 ;  3  Nev.  &  Man.  319. 
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ankflB  he  proves  his  plea  that  the  plaintifPneed  new  assign.]        1841. 

A  new  asngnment  would  cast  upon  the  plaintiff  the  burden     ^^^^^^^ 

of  proving  that  there  were  two  bills  similar  in  every  respect,  *• 

Hallr.  MiddleUm  {a).    At  all  events  the  plea  is  bad ;  by 

die  tenns  of  the  contract,  the  money  is  to  be  paid  on  a 

oeitsin  day,  bnt  the  plea  does  not  allege  that  the  money 

W88  paid  on  that  day,  nor  does  it  afford  any  answer  to  the 

damages.    [Parhe^  B. — ^In  the  case  of  judgment  by  de&nlt, 

the  plaintiff  would  recover  something  more  than  the  amount 

of  tbe  bin,  and  there  appears  to  be  no  answer  to  that     The 

qontion  is,  what  is  the  meaning  of  the  preamble  of  the 

pka?    If  it  means  that  the  sum  mentioned  in  the  plea  is 

pnoel  of  the  damages,  it  is  good ;  but  if  it  applies  to  parcel 

of  the  money  mentioned  in  the  bill,  the  plea  is  not  good, 

because  it  does  not  shew  a  payment  on  the  day  the  bill 

became  due,  and  was  no  answer  to  the  interest]     The 

correct  mode  of  pleading  would  have  been,  ^'as  to  the 

breach  of  the  said  promise,  so  far  as  relates  to  the  sum  of 

t— ,  parcel,  kcJ*    Perry  v.  OdingseU(b),  is  an  authority 

(0  shew  that  payment,  after  a  note  is  due,  cannot  be  pleaded 

in  aatisbction.     Upon  the  non-performance  of  the  contract, 

a  damage  accrues  to  the  plaintiff,  and  the  plea  ought  to 

dege  a  payment  in  discharge,  not  only  of  the  promises  and 

ondertakings,  but  also  of  all  costs  and  damages  in  req)ect 

of  the  breach  thereof  Francis  v.  CryweU(c). 

Crompton,  in  reply,  referred  to  Carbeit  v.  Swinburne  (d), 
in  which  it  was  held,  that  a  plea  of  payment  in  satis&ction 
of  the  defendant's  promise  and  damages,  without  mentioning 
GOfltfl,  was  good  after  verdict,  and  contended,  that  the  ob- 
jection to  the  plea  could  not  be  raised  on  general  demurrer. 

Cur.  adv.  vuU. 
On  a  subsequent  day. 
Lend  Abinosb,  C.  B.,  after  stating  the  pleadings,  said, 

(a)  4  Ad.  &  El.  107 ;  5  Nev.  h  Man.  410.         (c)  5  B.  &  Aid.  8S6. 
0)  4  Mod.  250.  id)  3  Nev.  &  P.  651. 

T  2 
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There  was  a  demurrer,  on  the  ground,  that  if  the  plaintiff 
meant  to  set  up  another  bill,  he  should  have  given  the  de- 
fendant an  opportuni^  of  answering  that  claim,  by  making 
a  new  assignment  We  entertained  some  doubt  on  the 
point,  and  I  should  be  better  satisfied  if  the  deciaons  aa- 
thorised  us  to  say  that  the  replication  is  good ;  but  we  think 
the  case  is  governed  by  the  authority  of  Hay  den  v.  ntomjh 
son.  The  plaintiff  may  have  liberty  to  amend  his  replica* 
tion,  and,  if  he  thinks  fit,  he  may  demur  to  the  plea. 


Judgment  for  Defendant,  with  liberty  for 
Plaintiff,  to  amend  accordingly. 


The  Attorney 
general  hsBa 
right  of  audi- 
ence, before 
theTabman 
andPoetman, 
when  nio?in^ 
on  bnstneis  in 
which  the 
Crown  iBin- 
tereeted. 


Regina  V.  Bishop  of  Ezbteb. 

On  the  Court  going  through  the  bar,  the  Lord  Chief 
Baron  called  on  the  Tubman,  {Tyrwhitt^  to  move,  where- 
upon 

The  Attorney  General  rose,  and  stated,  that  he  was  de- 
sirous of  moving  in  the  case  of  The  Queen  v.  l%e  Bishop 
of  Exeter^  on  a  question  relating  to  legacy  duty;  he  claimed 
for  the  law  officers  of  the  Crown,  a  general  right  of  pre- 
audience in  all  matters  in  which  the  sovereign  was  in- 
terested. 


The  Postman  {Whately^)  and  Tubman,  severally  pro- 
tested against  any  claim  of  pre-audience,  as  against  them* 

Per  Curiam. — In  all  matters  relating  to  the  business  of 
the  Queen,  the  Attorney  General  has  a  right  to  be  first 
heard. 
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1841. 

SCHELLETER  V.  CoHBN. 

IN  this  case,  the  defendant  had  been  arrested  by  virtue  of  An  affidavit  to 

obtain  a  lapian 

a  writ  of  capias  issued  in  pursuance  of  an  order  made  by  under  the  i  & 
Mft,  B.,  under  the  1  &  2  Vict  c  110,  a  3.     The  order  2eS'L''bJ«I 
had  been  made  upon  an  affidavit,  which  had  been  sworn  **^®^  H^*^® , 

*-  ^  ^  cauM,  if  made 

befere  any  writ  of  summons  was  sued  out,  and  which  was  before  the  writ 

.  ,    .  •       ,  of  tammoDS  b 

not  entitled  m  the  cause.  sued  out. 

Ogk  moved  to  rescind  the  order  for  the  capias,  and  con- 
tended, that  as  the  second  section  of  the  1  &  2  Vict  c  110, 
required  the  action  to  be  commenced  by  writ  of  summons, 
the  affidavit  should  have  been  entitled  in  the  cause. 

Lord  Abinoeb,  C.  B. — Some  doubt  has  existed  upon 
this  point,  but,  upon  consideration,  the  judges  have  come 
to  a  lesulution,  that  where  no  writ  of  summons  has  been 
sued  oat,  the  affidavit  need  not  be  entitled  in  the  cause. 
We  thmk  tbat  the  word  ''  plaintiff,"  in  the  1  &  2  Vict 
c  110,  must  be  construed  in  the  same  sense  as  that  word 
in  the  statate  for  preventing  firivolous  arrests,  and  must  be 
taken  to  mean  the  party  who  makes  the  affidavit  to  hold  to 
bail,  with  the  intention  of  becoming  plaintiff. 

Parke,  B. — I  have  constantly  made  orders  of  this  de- 
scription, in  cases  where  the  affidavit  has  not  been  entitled 
in  the  cause,  and  I  have  done  so  upon  this  principle,  that 
where  no  writ  of  summons  has  been  sued  out,  it  is  not  ne- 
cessary to  entitle  the  affidavit  If,  indeed,  a  writ  of  sum- 
mons had  issued  before  the  affidavit  was  made,  the  case 
would  be  different,  for  then  there  would  be  a  cause  in 
Court.  We  have  already  held  that  it  is  not  necessary  that 
the  writ  of  summons  should  be  served  before  the  capias  is 
applied  for  (a).     If  a  contrary  practice  was  established,  it 

(a)  Brooke  v.  Snell,  Ante,  vol.  8,  p.  360. 
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would  be  productive  of  great  incouYenience,  since  a  plain* 
tiff  residing  in  the  country,  would  be  obliged  to  asoartain 
from  his  agent  in  London,  whether  a  writ  of  summons  had 
issued  before  he  could  take  any  step  to  have  the  defendant 
arrested 

Rule  refiised. 


Inanaotion 
by  indorsee 
against  ac- 
ceptor of  a  bill 
of  excbanffe,  a 
plea  that  ue 
drawer  had 
been  twice  a 
bankrupt,  and 
that  his  estate 
had  not  pro- 
duced ]5$,  in 
the  pound, 
under  the 
second  fiat,  is 
an  issuable 
plea. 


Mackay  v.  Wood. 

Assumpsit  by  indorsee  against  acceptor  of  a  bill  of 
exchange.  The  defendant,  who  was  under  terms  of  pleading 
issuably,  proposed  to  plead,  (in  addition  to  a  denial  of  the 
acceptance  and  indorsement),  that  before  the  making  of  the 
bill  in  question,  the  drawer  had  been  twice  a  bankrupt,  and 
that  his  estate  had  not  produced  1 5s.  in  the  pound  under 
the  second  fiat,  by  reason  whereof  the  property  in  the  bill 
▼ested  in  his  assignees  (a).  Gumetfy  B.,  at  Chamben,  had 
refiised  to  allow  this  latter  plea,  on  the  ground  that  it  was 
not  an  issuable  plea,  whereupon 


Butt  had  obtained  a  rule  nisi,  citing  Ebton  v.  Bradr 
dick  (6), 


Crompton  shewed  cause.  This  is  not  a  plea  which  goes 
to  the  merits.  The  defendant,  who  is  under  terms  to  plead 
issuably,  cannot  plead  that  the  plaintiff  has  been  dischaiged 
under  the  Insolvent  Debtors'  Act,  and  that  the  cause  of 
action  has  passed  to  his  assignees,  WettenhaUv.  Graham{c)> 
The  present  defence  is,  in  substance,  the  same.  Besides, 
the  plea  is  fiivolous,  for,  the  acceptor  of  a  bill  cannot  set  up 
as  against  indorsee  for  value,  facts  which  tend  to  shew  that 
the  drawer  had  no  authority  to  indorse  the  bill,  Drayton  v. 
Dak(d). 


(a;  See  6  Geo.  4,  c.  16,  8. 127. 

(b)  2  C.  &  M.  435. 

(c)  Ante,  vol.   6,    p.   746  ;    & 


Scott,  603. 
(d)  2  B.  &  C.  293 ;   3  D.  &  R. 

634. 
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Buit,  in  mpport  of  the  nile^  referred  to  Willis  v.  AUen{a)  ^^^^  • 

m  which  it  was  held^  that  the  bankruptcy  of  a  sole  phuntiff,  Maoult 

ifiier  cause  of  action  accnied,  and  before  the  commencement  wooa. 
of  the  floi^  is  an  issuable  plea. 

PABXEy  B. — ^The  only  questicm  which  we  are  called  upon  to 
dedde^  is,  whether  or  no  this  is  an  issuable  plea  ?  If,  indeed, 
it  was  clear  that  the  plea  would  be  bad  on  demmrrer,  I 
apee  that  it  could  not  be  considered  as  an  issuable  plea ; 
but  that  is  a  point  of  some  nicety,  and  I  am,  at  present, 
indiiied  to  think  the  plea  good.  By  the  act  of  acceptance, 
dtt  acceptor  creates  a  species  of  property,  which  is,  prima 
&ae,  in  the  drawer,  but  circumstances  may  exist,  by  reason 
of  which  the  property  is  transferred  to  another  person,  as 
is  the  present  case,  to  the  assignees.  Ritchen  v.  Bari9ch{V) 
diewB  that  such  a  case  may  exist 

Aldebson,  B. — Surely  it  is  an  issuable  plea  to  say  that 
die  plaintiff  has  no  right  to  faring  his  action  at  alL  In 
Smnpkreys  ▼.  I%e  Earl  of  Waldegraoe  (0),  the  term  <<  is- 
nable  plea"  was  defined  to  mean  a  plea  tendering  some 
matter  upon  which,  if  issue  be  taken,  the  case  would  be 
decided  upon  the  merits. 

Rule  absolute. 


(a)  7  Soott,  475.  (e)  AiUt^  vol.  8,  p.  760. 

{b)  7  East,  53. 


^  ^f^^^  r.'^/3.u^.  (T.  Jr^^/  ^^5^.>^. 


GbISNWAT  v.  TrrCHMABSB. 

ASSUBfPSrr  for  breach  'of  warranty  of  a  horse.    Pleas :  In  an  action 
fint,  non  assumpsit;  secondly,  a  denial  of  the  purchase  of  of  warranty  of 
the  horse.    The  venue  was  originally  laid  in  Middlesex,  *il^!L!?* 

^         J  '   Tcnuo  wag 

cbaoffed  bv  the 
jMmdant,  and  bfoogiit  bock  into  MiddleseZf  upon  the  nsual  terms  of  giving  material  evidenoe 
n  ttiat  county. 
-HMt  that  evidenoe  of  payment  for  the  keep  of  the  horse  in  that  county,  satisfied  the  under- 
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1 841.       and  after  being  changed  by  the  defendant,  had  been  broa^t 
^J^JJJJJ^Y     ^^^^  M^to  Middlesex,  on  the  usual  temis,  of  giving  mateiial 
^^  »•  evidence  of  some  matter  in  issue  arising  in  that  county. 

At  the  trial,  before  Lord  Ahinger^  C.  B.,  it  appeared,  that 
on  the  14th  of  Februaiy,  1840,  one  Grrout,  the  plaintiff's 
agent,  bought  the  hone  in  question  of  the  defendant,  at 
Bi^leswade  fair,  in  Bedfordshire,  with  a  wanranQr  of  sound- 
ness; and  that  on  the  4th  of  March  following,  at  BojBtoo, 
in  Hertfordshire,  he  told  the  defendant  that  the  hoTBe  was 
unsound.     On  the  5th  of  March,  the  plaintiff's  attorney 
wrote  in  Middlesex,  and  posted  in  London,  a  letter,  adr 
dressed  to  the  defendant,  in  which,  after  stating  the  hone 
to  be  unsound,  and  demanding  back  the  price  of  it,  he  gave 
notice  that  unless  the  amount  was  paid,  and  the  hone 
taken  away  by  a  certain  day,  it  would  be  sold,  and  pro- 
ceedings commenced  for  the  difference.     The  hone  re- 
mained for  some  days  on  the  premises  of  Grout,  and  was 
provided  by  hhn  with  food  and  stabling,  the  chaiges  for 
which  were  paid  by  the  plaintiff  in  Middlesex*    It  was 
contended,  for  the  defendant,  that  the  plaintiff  ought  to  be 
nonsuited,  on  the  ground  of  his  noncompliance  with  the 
undertaking  to  give  material  evidence  on  the  trial  of  some 
matter  arising  in  the  county  of  Middlesex.     A  verdict  was 
found  for  the  plaintiff,  with  liberty  for  the  defendant  to 
move  to  enter  a  nonsuit. 

A  rule  nisi  having  been  obtained  accordingly, 

Erie  and  Miller  shewed  cause.  The  letter  of  the  plain- 
tiff's attorney,  written  in  Middlesex,  and  the  payment  in 
Middlesex  of  the  chaiges  of  keeping  the  horse,  were  material 
evidence  of  matters  in  issue  arising  in  that  county,  for  they 
affected  the  amount  of  the  damages  sought  to  be  recovered. 
In  Collins  v.  Jenkins  (a),  a  letter  written  by  the  plaintiff's 
attorney  in  Middlesex,  apprising  the  defendant  of  the  breach 
of  the  warranty,  and  that  the  horse  was  standing  at  livery 

(a)  4  Bing.  N.  C.  225  j  5  Scott,  589. 
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ft  defendant's   expense,  coupled   with  an   admission  in        1841. 
Mkidksez,  by  the  defendant's  agent,  of  the  receipt  of  that    ^J^JJIJJ][^ 
letter,  was  held  sufficient  compliance  with  an  undertaking  <^- 

to  give  material  evidence  m  that  county.  In  Curtu  v. 
Dmkwaier  (a),  which  was  an  action  against  the  defendant 
for  n^Iigent  driving,  whereby  the  coach  was  overturned, 
and  the  plaintiff's  leg  broken,  in  Oxfordshire,  from  which 
ooonty,  after  expense  had  been  incurred,  she  was  removed 
into  Woroestershire,  where  further  medical  expense  was 
iDeured ;  it  was  held,  that  proof  of  the  inconvenience  and 
expense  incurred  in  Worcestershire,  was  material  evidence 
oft  matter  in  issue  arising  there,  within  the  meaning  of 
the  plaintiff's  undertaking  to  change  the  venue.  In  lAnley 
T.  Batei  (6),  two  letters,  which  were  held  to  be  material 
evidence  in  SGddlesex,  were  written  in  that  coun^^,  and 
deepatched  from  the  attorney's  office. 

• 

KMg  and  Byles^  contra.  The  evidence  given  by  the 
pliintiff  related  merely  to  the  damages,  and  was  not  material 
evidence  of  some  matter  in  issue  in  Middlesex,  within  the 
meaning  of  the  plaintiff's  undertaking.  The  case  of  Cwrtis 
▼•  Drmiwater  is  distinguishable,  because  there,  the  injury 
to  the  wife  affected,  not  merely  the  damages,  but  formed 
pert  of  the  cause  of  action.  The  letter  of  the  5th  of  March 
oould  be  necessary  ooly  for  the  purpose  of  shewing  that 
notice  of  the  unsoundness  had  been  given  to  the  defendant 
on  the  day  before.  In  Collins  v.  Jenkins,  the  admission  of 
the  receipt  of  the  letter  was  the  material  evidence.  They 
referred  to  McKenzie  v.  Hancock  (c). 

Lord  Abinobr,  C.  B. — This  rule  must  be  discharged. 
We  are  not  discussing  the  policy  of  the  law  relating  to  this 
question,  but  whether  the  decided  cases  shall  be  adhered 
to;  and  I  have  no  hesitation  in  saying  that  I  abide  by 
those  cases.     Some  actions  may  be  brought  in  any  county ; 

(o)  2  B.  &  Ad.  169.  (c)  I  Ry.  &  Moo.  436. 

(&)  3  C.  &  J.  659. 
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1841. 


Gbeenway 

TnCHMARSH. 


but,  where  all  the  witnesses  reside  in  doe  oounty,  it  is  better 
that  the  action  should  be  broughtthere.  Here»  the  plaintifF 
has  undertaken  to  give  material  evidence  of  some  matter  in 
issue  in  the  county  of  Middlesex,  and  he  has  fidfiUed  hii 
undertaking,  when  he  has  given  evidence  of  the  payment 
tor  the  keep  of  the  horse;  for  soch  evidence  relates  to  the 
damages  which  do  come  in  issue. 


Pabkb,  B. — ^I  think  this  rule  must  be  dischaiged,  on  the 
ground,  that  evidence  relating  to  damages  is  material  evi* 
dence  of  a  matter  in  issue,  within  the  meaning  of  the  jrfain* 
tiff's  undertaking.  The  case  of  CoUku  v.  Jenkins  Aeyn, 
that  the  evidence  to  be  given  under  an  undertaking  like 
the  present,  is  not  to  be  confined  to  the  mere  issue,  but 
extends  also  to  damages.  Payment  in  Middlesex  fin-  the 
keep  of  the  horse,  would  be  good  evidence  of  the  amount 
of  damages.  I  should  have  entertained  some  doubts,  if  the 
case  had  stood  entirely  upon  the  letter. 


GuBMBT  and  Rqlfe,  Bs.,  concurred. 


Rule  diachaiged. 


TuRQUAND  and  Others,  Assignees  of  Vandbrplank,  a 

Bankrupt,  v.  Mosbdon. 

JL  ROVER  by  the  assignees  of  a  bankrupt  Hie  de- 
fendant pleaded,  as  to  parcel  of  the  goods  in  the  dedaration 
mentioned,  that  before  the  said  B.  Vanderpknk  and  S. 

pietoea  tnat 

before  the  bankruptcy,  he  lent  the  bankrupt  a  lum  of  money,  i^on  the  depoiit  of  the  goodi  in 
quefltion. 
Rq)lication,  that  it  was  oormptly,  and  "againtt  the  form  of  the  statute^  &c./'  agreed 


To  trover 
by  the  as- 
ngneesof  a 
bankrupt,  the 
defendant 
>leadedthat 


between  the  defendant  and  the  bankrupt,  that  the  latter  should  pay  the  defendant  fd  the  loan 
of  the  money  above  ten  per  cent.  Sdd,  on  special  demurrer,  tnat  the  averment  of  Uie  eos- 
tract  beinff  against  the  form  of  the  statute,  was  not  a  sufficient  allegation  that  it  was  illegal, 
and  that  tne  replication  was  bad,  for  not  alleging  either  that  the  contract  was  made  before  the 
7  Wm.  4,  &  1  Vict.  c.  80,  and  2  &  3  Vict.  c.  37,  came  into  operation,  or  that  it  was  ezoepted 
from  the  provisions  of  those  acts. 
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Vaoderplank  became  bankrupts,  they  requested  the  de~ 
feodaot  to  lend  and  advance  to  them  the  sum  of  I6OL9  and 
dien  offered  to  the  defendant,  as  a  security  for  the  re- 
psjmentof  the  said  sum  to  be  so  lent  and  adyanced,  and  in* 
terestthereon,  to  deposit  with  the  said  defendantcertain  goods 
aod  cfaattelsy  to  wit,  ninet^Hsix  ends  of  grey  cloth,  and  that 
the  defendant  should  hold  and  retain  the  same  until  the 
said  sum  of  150JL,  so  to  be  lent  and  advanced,  and  interest 
thereon,  should  be  repaid  and  satisfied;  and  thereupon, 
before  the  said  R  Y.  and  S.  V.  became  bankrupts,  the  de* 
fendttit  then  oontiacted  and  agreed  with  the  said  B.  V. 
aad&  v.  to  make  such  loan  and  advance  of  150/.,  upon 
hiriDg  the  said  last  mentioned  goods  and  chattels  so  de* 
pouted  with  the  said  defendant,  as  such  security  for  the 
repayment  tfaeieo^  and  upon  the  terms,  that  he  might  hold 
the  said  last  mentioned  goods  and  chatteb  as  such  security 
br  the  repayment  of  such  loan ;  and  the  said  B.  V.  and 
SL  V.  then  contracted  and  agreed  with  the  defendant  to 
barrow  of  him^  the  defendant,  and  the  said  defendant  then 
omtnicted  and  agreed  with  the  said  B.  Y.  and  S.  Y.  to  lend 
to  them,  at  their  request,  the  said  sum  of  150L  And  the 
add  &  Y.  and  S.  Y.  then  contracted  and  agreed  with  the 
defendant  to  make  the  said  deposit,  and  permit  the  said 
defendant  to  hold  the  said  last  mentioned  goods  and  chattels 
as  such  security  as  aforesaid,  for  the  repayment  of  the  said 
loan  and  advance.  That  the  said  contract  and  agreement 
being  so  made  as  aforesaid,  afterwards  and  before  the  said 
B,  T.  and  S.  Y.  became  bankrupts,  the  defendant  did  ac- 
ooidinglyy  and  in  pursuance  of  the  said  contract  and  agree* 
ment,  at  the  request  of  the  said  B.  Y.  and  S.  Y.,  lend  and 
advance  to  them  the  sum  of  1502L,  and  in  consideration 
thereof;  the  said  B.  Y.  and  S.  Y.  did  then,  and  before  they 
became  bankrupts,  in  pursuance  of  the  said  contract  and 
agreement,  deposit  with  the  defendant  the  said  ninety-six 
endaof  grey  doth, for  the  purpose,  and  under  and  upon  the 
tenna  of  the  said  contract  and  agreement  And  thereupon, 
on  the  occasion  aforesaid,  and  before  the  said  B.  Y.  and 


1841. 


TCBQDAND 

and  Others 

e. 

MOSBDOK. 
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TlT&QUANl) 

and  Othen 

V. 

M08EOON. 


S.  V.  became  bankraptBy  the  said  B.  V.  and  &  V.  then 
fiirther  contracted  and  agreed  with  the  said  defendant,  that 
he  should  be  at  liberty  to  keep  absolutely  the  said  last  men- 
tioned goods  and  chattels  at  2s.  Sd.  per  yard,  if  decided  on 
by  the  said  defendant,  in  one  month  firom  the  date  of  the 
said  last  mentioned  agreement;  and  that  if  the  said  last 
mentioned  goods  and  chattels  should  not  be  kept  soabsolutdy 
by  the  defendant,  they,  the  said  B.  V.,  and  S.  V.  furtha 
contracted  and  agreed  to  give  the  defendant  interest  on  the 
said  sum  of  150JL,  so  lent  and  advanced  as  aforesaid,  at  and 
after  a  certain  rate  then  agreed  upon  between  the  said  de- 
fendant and  the  said  B.  V.  and  S.  V. ;  and  that  if  the  said 
last  mentioned  goods  and  chattels  should  be  kept  so  ab- 
solutely by  the  said  defendant,  then  that  no  interest  was  to  be 
charged.  That  afterwards,  and  before  the  said  B^V.  and  SL  V. 
became  bankrupts,  and  whilst  they  were  so  possessed  of  the 
goods  and   chattels  in  the  introductory  part  of  this  ptea 
mentioned,  parcel,  &c.,  and  befeie  the  expiration  of  one 
month  from  the  date  of  the  last  mentioned  contract  and 
agreement,  and  before  the  said  defendant  had  decided  to 
keep  the  said  ninety-six  ends  of  grey  cloth  at  the  rate  afore- 
said, and  whilst  the  same  ends  of  grey  cloth  were  so  in  the 
possession  of  the  said  defendant  for  the  purpose  and  under 
and  upon  the  terms  of  the  said  contracts  and  agreements,  it 
was  fiuther  contracted  and  agreed  by  and  between  the  said 
defendant  and  the  said  B.  V.  and  S.  V.,  and  at  the  request  of 
the  said  B.  V.  and  S.  V.  that  the  said  defendant  should  return 
and  re-deliver  to  the  said  B,  V.  and  S.  V.,  the  said  nine^-^ 
ends  of  grey  doth  so  deposited  with  the  said  defendant  as 
aforesaid ;  and  that  in  consideration  of  such  return  and  re- 
delivery to  the  said  B.  V.  and  S.  V.,  they,  the  said  B.  V.  and 
S.  V.  should  deposit  with  the  said  defendant  in  exchange  for 
the  said  ninty-six  ends  of  grey  cloth,  and  in  lieu  and  instead 
thereof,  certain  other  goods  and  chattels,  to  vnt,  the  goods 
and  chattels  in  the  introductory  part  of  this  plea  mentioned, 
parcel,  &c.  And  that  the  said  defendant  should  receive,  have, 
hold,  and  detain  the  said  last  mentioned  goods  and  chattels, 
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piioely  &&,  in  such  exchange,  lieu,  and  stead  of  the  said 
nioety-six  ends  of  grey  cloth^  for  the  purpose  and  under  and 
npoD  the  terms  of  the  said  first  mentioned  contracts  and 
ipeeiiientB«  The  plea  then  averred,  that  the  defendant  re- 
turned the  ninety-six  ends  of  grey  cloth,  &c.,  and  that  the  said 
&  V.and  &  v.  deposited  with  him  in  lieu  thereof  the  goods 
and  chattels  in  the  introductory  part  of  the  plea  mentioned, 
that  the  defendant  had  not  decided  upon  keeping  the  same, 
nd  that  the  150iL  and  interest  remained  unpaid,  wherefore 
the  defendant  detained  the  goods  as  he  lawfully  might 

Rqdicationy  that  before  the  lending  and  advancing  of 

die  money  in  that  plea  mentioned  by  the  defendant  to  the 

aid  E  V.  and  &  V.,  it  was  corruptly  and  against  the  form 

of  die  statute  in  such  case  made  and  provided,  agreed  by  and 

between  the  defendant  and  the  said  B.  V.  and  S.  V.,  that 

diejy  the  said  B.  V.  and  S.  V .,  should  pay  to  the  defendant, 

tar  Bodk  time  as  the  said  defendant  should  forbear  and 

give  day  of  payment  of  the  sum  of  money  in  the  said  plea 

mentioDed,  a  certain  sum  of  money,  to  wit,  at  and  after  the 

nte  of  102.  per  cent  per  annum.    And  the  said  plaintiflb 

finther  say,  that  the  said  sum  or  rate  so  agreed  to  be  given 

and  paid  by  the  said  B.  V.  and  S.  V.  to  the  said  defendant 

bt  such  loan  and  forbearance  as  aforesaid,  exceeds  the  rate 

of  5JL  for  the  forbearing  of  100/.  for  a  year,  contrary  to  the 

txm  of  the   statute  in  such  case  made  and  provided. 

Verification. 

Special  demurrer,  asragning  for  causes,  that  although  the 
plamtifib,  by  their  replication,  have  confessed  the  making 
of  the  several  contracts  in  the  plea  mentioned,  and  the 
koding  and  advancing  of  the  money  by  the  said  defendant 
to  the  said  B.  V.  and  S.  V.,  and  the  deposit  of  the  said 
goods  and  chattels  by  the  said  B.  V.  and  S.  V.  with  the 
defendant  under  and  upon  the  terms  of  the  said  contracts, 
yet  the  said  plaintifib  have,  in,  and  by  their  said  replication, 
stated  and  insisted,  by  way  of  answer  and  avoidance,  matters 
which,  if  true,  since  the  passing  of  a  certain  act  of  Parliar 
meot,  made  and  passed  in  the  third  year  of  Victoria,  in- 
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tnd  Others 

V. 

MosssoN. 


dtuled  '*  An  act  to  amend  and  extend  until  the  Ist  day  of 
June,  1842,  the  provisions  of  an  act  of  the  fint  year  of  her 
present  Majesty,  for  exempting  certain  bills  of  exchange 
and  promissory  notes  fix>m  the  operation  of  the  laws  rektiog 
to  usury  f  have  been  and  are  whoUy  inoperative  and  iiH 
sufficient  as  an  avmdance  and  answer  to  the  said  matters  m 
the  said  plea  alleged.     And  also,  that  if  the  {Aaintiffi  had 
intended  to  insist  that  the  said  B.  V.  and  S.  V.  had  made 
no  such  contracts  for  the  loan  and  forbearance  of  money, 
as  came  within  the  intention  of  the  said  statute,  they  should 
have  traversed  or  denied  the  statement  in  the  plea,  that  the. 
said  B.  v.  and  S.  V.  had  made  such  contracts  as  are  set 
forth,  instead  -of  admitting  such]  focts  as  he  has  done,  or  if 
the  plaintifib  had  intended  to  insist  that  the  same  contracts 
and  agreements  were  not  such  contracts  as  came  within  the 
protection  of  the  above  named  statute,  they  should  have 
shewn  by  their  said  replication,  that  this  present  action  this 
commenced  before  the  passing  of  the  last  mentioned  statute, 
or  that  the  said  contracts  were  made  and  entered  into  by 
and  between  the  said  B.  V.  and  S.  V.  before  the  passing  of 
the  last  mentioned  statute,  or  such  other  matters  as  the 
case  might  have  required. 


Wightmafh  '^^  support  of  the  demurrer.  The  replication 
affords  no  answer  to  the  matter  alleged  in  the  plea.  Since 
the  7  Wm.  4  and  1  Vict  c.  80,  and  the  2  &  3  Vict  c  37, 
a  contract  to  pay  more  than  five  per  cent  interest  on  the 
loan  or  forbearance  of  money  is  not  illegal,  provided  the 
sum  lent  be  above  ten  pounds,  and  is  not  secured  on  land. 
In  order,  therefore,  to  render  the  replication  good,  it  should 
have  averred  that  the  contract  was  made  before  the  7  Wm.  4 
and  1  Vict  c  80  came  into  operation.  The  allegation  that 
the  agreement  was  ^'  against  the  form  of  the  statute'*  is  not 
sufficient;  it  may  be  against  the  form  of  the  statute  of 
12  Anne,  c.  16,  but  protected  by  the  2  &  3  Vict  c.  37. 
The  defendant  could  not  take  issue  on  the  allegation,  that 
the  agreement  was  against  the  form  of  the  statute,  because 
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the  statute  is  in  force,  though  this  case  does  not  fiJl  within 
its  piovisicHis.  The  Court  will  not  infer  that  the  contract 
VB8  illegal ;  that  should  have  been  distinctly  shewn  on  the 
ice  of  the  replication,  either  by  alleging  that  the  contract 
WIS  fiar  a  sum  under  10/.,  or  that  it  came  within  the  proviso 
ofthe  2  &;3  Vict  c.  80,  respecting  security  on  land. 


1841. 


Tu&QUAND 

and  Others 

MOSBDON. 


I  in  support  of  the  replicati<»i.  The  defendant 
ihodd  have  taken  issue  on  the  rejdication,  and  then  the 
plaiDtiff  must  have  proved  that  the  contract  was  made,  while 
the  12  Anne,  c  16,  was  in  force,  or  have  relied  on  some 
other  &ct,  which  excepted  it  from  the  operation  of  the 
2  &  3  Vict,  c  37.  If  it  was  otherwise,  a  party  would  be 
boond  to  shew,  not  only  that  the  act  done  was  against  the 
txm  of  a  particular  statute,  but  also  that  it  was  not  protected 
by  any  subsequent  act  The  averment  that  the  contract 
was  against  the  fi>rm  of  the  statute,  is  prima  &de  sufficient, 
and  it  is  fi>r  the  defendant  to  shew  that  his  case  fiJls  within 
the  protection  of  any  subsequent  act  It  is  an  established 
nde  of  pleadixig^  that  where  a  party  seeks  to  avail  himself 
of  a  statute,  and  there  is  a  proviso  in  the  enacting  clause, 
be  must  shew  that  his  case  is  not  within  the  terms  of  the 
proviso;  but  if  the  proviso  is  contained  in  another  and 
distbct  clause,  he  need  not  do  Bo(a).  The  same  rule  ap- 
plies with  respect  to  informations  before  a  magistrate,  in 
which  it  is  not  necessary  to  n^adve  any  matter  which 
is  Dot  contained  in  the  particular  section  reUed  on.  So, 
here,  it  is  sufficient  to  allege  that  the  contract  was  ^*  against 
die  form  of  the  statute,"  and  if  the  defendant  relied  upon 
my  subsequent  statute,  as  rendering  it  valid,  he  should  have 
replied  accordingly. 

Per  CuBiAM  (b), — There  must  be  judgment  for  the  de« 
fcndant 

Judgment  for  Defendant 


(a)  Chit.  PI.  4th  Ed.  322. 

{b)  Lord  A»iNGKR,  Parke,  and  Aldbrhon,  Bs. 
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Newman  v.  Pabbury. 
Parburt  ©.Newman. 

The  3  &  4  I  HESE  cases  had  been  referred  to  arbitration,  under  an 
8.  39,  is  not  '  order  of  Tvndaly  C.  J.,  which  was  subsequently  made  a 
^"i^ihich  rule  of  Court,  and  was  in  the  foUowing  terms:  «  I  do  order 
either  party  has  that  both  these  actions,  and  all  matters  in  difference,  be 

attempted  to 

Invoke  a  sab-  referred  to  the  arbitration  o^  &c.,  so  that  he  shall  make  and 
bitration,  '  publish  his  award  in  writing,  ready  to  be  delivered  to  the 
^h"'^^'  said  parties,  or  any  or  either  of  them,  if  they  shall  require 
causes  were  the  same,  &c,  on  or  before  the  27th  day  of  May  next,  or 
arbitrator,  on  or  before*  such  further  or  ulterior  day  as  the  said  ar- 
sht^dnlke  bitrator  shall  from  time  to  time  appoint,  and  signify  in 
^  *^?^''  writing,  under  his  hand,  on  this  my  order.*  The  arbitrator 
day,  or  on  proceeded  with  the  reference,  and  held  several  meetings, 
day  aa  he  but  before  the  cases  were  terminated,  the  time  limited  in 

MdAe uKSbn!^  the  order  of  reference  had  expired.  No  application  was 
tor  allowed  the  made  by  either  party  to  enlaise  the  time,  but  when  the 

time  limited  «./  ^ 

for  makiiig  his  arbitrator  was  about  to  make  his  award,  the  plaintiff  objected 
pire :  %M,      ^^  ^®  arbitrator's  power  was  at  an  end. 

that  the  Court 
had  power, 

under  the  Gaselee,  Serjt.,  in  Michaelmas  Term,  had  obtained  a  role 

Su^*^*"  nisi,  to  enl«ge  the  time  for  making  the  a.nttd.  unta  the 
'"^  first  day  of  the  following  Term,  against  which. 

Sir  F.  Pollock  and  Mcbcaulay  shewed  cause.  The  ques- 
tion is,  whether  the  Court  have  power  to  enlarge  the  time, 
under  the  3  &  4  Wm.  4,  c.  42,  s.  39,  which  enacts,  ''  that 
the  power  and  authority  of  any  arbitrator  or  umpire,  ap- 
pointed by  or  in  pursuance  of  any  rule  of  Court  or  judge's 
order,  or  order  of  nisi  prius,  in  any  action  now  brought,  or 
which  shall  be  hereafter  brought,  or  by  or  in  pursuance  of 
any  submission  to  reference,  containing  an  agreement  that 
such  submission  shall  be  made  a  rule  of  any  of  His  Majesty's 
Courts  of  Record,  shall  not  be  revocable  by  any  party  to 
such  reference,  without  the  leave  of  the  Court  by  whidi 
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SQch  role  or  order  shall  be  made,  or  which  shaO  be  men- 
tiaoed  in  such  submissioD,  or  by  leave  of  a  judge ;  and  the 
arbitrator  or  umpire  shall  and  may,  and  is  hereby  required 
Id  proceed  with  the  reference,  notwithstanding  any  such 
lerocation,  and  to  make  such  award,  although  the  person 
making  such  revocation  shall  not  afterwards  attend  the  re- 
ference ;  and  that  the  Court,  or  any  judge  thereof,  may, 
fiom  time  to  time,  enlarge  the  term  for  any  such  arbitrator 
making  his  award."  That  clause  gave  the  Court  no  au- 
thority in  a  case  like  the  present ;  its  object  was  simply  to 
prefent  either  party  from  revoking  the  submission  to  arbi- 
tntioo.  In  Burley  v.  Stephens  (a),  the  Court  expressed 
<n  opinion  that  the  3  &  4  Wm.  4,  c  42,  s.  39,  was  not 
coafined  to  cases  where  there  has  been  a  revocation  of  the 
submission,  but  the  observation  of  the  Court  in  that  respect 
was  mmecessary  for  the  decision  of  the  point  in  question. 
In  a  subsequent  case  of  Doe  d.  Jones  v.  Powell  (b),  a  dif- 
ferent opinion  was  expressed,  and  Patteson,  J.,  referring  to 
the  clause  in  the  statute  which  gave  the  Court  power  to 
enlaige  the  period  for  an  arbitrator  to  make  his  award, 
nj8»  ^that  means  rather  that  the  Court  may  enlarge  the 
time,  where  no  power  is  given  to  the  arbitrator  to  do  so ; 
if  theie  is  such  a  power,  it  is  for  him  to  do  it ;  but  I  doubt 
if  the  Court  would  do  it  in  a  case  where  the  parties,  or  the 
aibitiator,  will  not  consent  to  proceed  with  the  reference. 
In  this  case,  the  rule  seeks  to  enforce  the  consent  of  the 
pvtj  to  the  arbitrator's  proceeding  with  the  reference. 
Now,  I  think  I  cannot  compel  such  consent  to  be  given. 
It  may  be  true  that  the  party  has  acted  against  good  fiuth, 
but  that  I  cannot  help,  for  that  is  not  a  revocation  of  the 
antfaority  of  the  arbitrators,  nor  is  this  application  for  en- 
higing  the  term  for  making  the  award  within  the  meaning 
of  the  statute."  In  Potter  v.  Newman  (c),  great  doubt 
^vas  expressed,  as  to  whether  the  statute  was  not  confined 


1841. 


Newman 

V. 

Parbury. 
pARBnaY 

9. 

Newman. 


(a)  1  M.  &  W.  156. 
(5)  JmUt  vol.  7,  p.  539. 
VOL.  EL 


(c)  Ante,  vol.  4,  p.  504. 
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Newman 

V. 

Parbdry. 
Parbuby 

9. 

Newmak. 


to  such  cases  only  where  one  party  has  improperly  attempted 
to  revoke  the  arbitrator's  authority. 

Creuwell  and  Gaseleey  Serjt,  contra.     Li  the  present 
case  the  Court  have  power,  under  the  statute,  to  enlaige 
the  time.     It  is  conceded,  that  they  might  do  so,  if  there 
had  been  an  attempt  at  revocation,  and  there  is  no  reason 
why  an  equal  power  should  not  exist  when  the  parties  are 
willing  to  proceed.    Hall  v.  Rouse  (a)  shews  that  the  order 
of  reference  does  not  become  a.  nullity  by  the  time  limited, 
for  making  the  award  having  been  allowed  to  expire.  There, 
by  an  order  of  nisi  prius,  a  verdict  was  entered  for  the 
plaintiff,  subject  to  the  award  of  an  arbitrator.  The  {daintiff*8 
attorney  neglected  to  deliver  the  order  of  reference  to  the 
arbitrator  until  after  the  time  for  making  the  award  had 
expired,  and  it  was  held  to  be  irregular  to  try  the  cause  a 
second  time  without  getting  rid  of  the  previous  verdict    If 
then,  the  original  submission  remains  in  force,  the  Cooit 
have  power  to  enlaige  the  time.    Li  Arthur  v.  Campbell  {h)i 
a  similar  power  was  exercised  by  the  Court  in  the  case  of  a 
sheriff,  who  was  ruled  to  return  a  writ  by  a  particular  day, 
and,  from  circumstances,  was  unable  to  do  so,  until  the  time 
had  expired.     It  might,  perhaps,  be  objected,  that  if  such 
construction  was  put  upon  the  3  &  4  Wm.  4,  c  42,  s.  39,  the 
party  might  come  at  any  future  period,  but  it  would  rest 
in  the  discretion  of  the  Court  to  entertain  or  refuse  die 
application.  Besides,  the  fiicts,  as  disclosed  by  the  affidavits^ 
amount  to  a  consent  to  enlai^  the  time.    It  appears,  that 
after  the  time  had  expired,  the  one  attorney  infixrmed  the 
other  of  the  circumstance,  and  he  replied,  ''Veir  well,l 
suppose  the  time  can  be  enlarged  by  a  judge's  order.**  ASer- 
wards,  both  parties  attended  the  arbitrator,  who  proceeded 
with  the  reference.  There  was,  in  substance,  an  enlargement 
of  the  time.  HaUett  v.  Halktt  (c). 

Cur.  adv.  vuli. 


(a)  Ante,  vol.  6,  p.  666 ;  4  M. 
&  W.  24. 


(6)  2  N  &  M.  444. 

(c)  Ante,  vol.  7,  p*  389. 
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In  the  couise  of  the  present  Term,  the  judgment  of  the 
Court  was  delivered  by 

LoBD  Abinger,  C.  B. — The  Court  have  considered  this 
case,  and  are  of  opinion,  that  they  have  power  under  the  3  & 
4  Wm.  4,  c  42,  to  enlarge  the  time  for  the  arbitrator  to 
make  his  award ;  but  they  are,  at  the  same  time,  of  opinion, 
diat  they  ought  not  to  exercise  that  jurisdiction  under  the 
peculiar  drcumstances  of  the  present  case.  A  difficulty 
has  arisen  in  the  course  of  the  proceedings,  namely,  that 
the  period  duriog  which  the  rule  nisi  proposes  to  enlarge 
the  time  for  the  arbitrator  to  make  his  awards  has  expired, 
while  the  Court  has  been  considering  the  point  which  has 
been  raised  on  the  argument  The  parties,  however,  will 
coDfflder  whether  they  will  consent  to  a  fresh  rule  being 
granted  to  enlarge  the  time,  or  what  other  course  they  will 
pmsae  under  the  circumstance. 


1841. 


Newman 

V. 

Pa&buby. 
Parbuby 

«. 
Newman. 


Rule  discharged. 


Christie  v.  Peart* 

1  HE  declaration  was  in  the  following  terms,  *^  William  tn  an  action  by 
Christie,  the  manager  of  a  certain  joint  stock  society,  or  *J^^^  "*" 
co-partnership,   the  shares  whereof  are  transferable,    es-  suing  under 
tablished  in  Scotland  for  the  purpose  of  bankings  under  the  of  the  7  Geo.  4» 
name  and  description  of  the  Eastern  Bank  of  Scotland,  and  co^enced*°" 
which  said  William  Christie  hath  been  duly  named   and  "W.  a,ma- 

•^  nager  ofaoer- 

t^pointed  as  the  nominal  plaintiff  for  and  on  the  behalf  of  the  tain  joint  stock 

societv  &c 

fidd  co-partnership,  under  and  according  to  the  provisions  who  has  been 
rf  a  certain  act  of  Parliament  made  and  passed  in  the  an/appointed 

the  nominal 
F^fln^:*   Hddf  sofficient,  without  alleging  that  he  was  named  such  manager,  in  pursuance  of 
the  act 

In  an  action  by  indorsee  against  acceptor  of  a  bill,  the  declaration  alleged  that  after  the  bill 
became  doe,  the  defendant  promised  to  pay  it  **  according  tt>  the  tenor  and  effect  of  his  said 
Kc«ptaooe  theieof."  Meld,  on  special  demurrer,  that  this  was,  in  effect,  a  promise  to  pay  on 
K^joest,  and  therefore  sufficient 

IT  2 
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1841.       fleventh  year  of  the  reign  of  his  late  Majesty,  King  George 
^^""^^""^     the  Fourth,  intituled  *•  An  act  to  regukte  the  mode  in  which 
V,  certain  societies  or  co-partnerships  for  banking  in  Scothmd 

may  sue  and  be  sued,  complains,  &&"  Hie  declaiadon  then 
stated,  that  J.  H.  L.  made  his  bill  of  exchange,  which  the 
defendant  accepted,  that  J.  H.  L.  then  indorsed  the  same 
to  X  H.,  who  indorsed  it  to  the  said  co-partnership,  that 
the  bill  was  not  paid,  although  duly  presented  on  the  day 
when  it  became  due,  and  the  defendant  afterwards  promised 
the  said  co-partnership  to  pay  them  the  amount  of  the  bill 
according  to  the  tenor  and  effect  of  his  said  acceptance 
thereo£ 

Special  demurrer,  the  following  causes  amongst  otheis 
were  assigned,  that  it  is  not  alleged  in  the  dedanitioii 
that  the  plaintiff  was  named  such  manager  in  pursuance  <^ 
the  provisions  of  the  act  of  Parliament  Tliat  it  is  not  al- 
leged, that  the  society  is  established  in  Scotland  under  the 
provisions  of  the  act  of  Parliament  That  in  the  said  de- 
claration it  is  alleged,  that  after  the  said  bill  had  become  doe 
and  had  been  dishonoured,  the  defendant  promised  the 
said  co-partnership  to  pay  them  the  amount  of  the  said 
bill  of  exchange  according  to  the  tenor  and  effect  of  his 
said  acceptance  thereof,  whereas  such  promise  would  be  in- 
sensible and  repugnant,  and  would  not,  by  law,  be  inferred, 
inasmuch  as  it  would  be  a  promise  which  it  would  be  im- 
possible to  perform,  if  made  as  allied,  after  the  bill  was  due. 

Bay  ley 9  in  support  of  the  demurrer.  The  plaintiff  ought 
to  have  alleged  in  the  declaration,  that  he  was  named  and 
appointed  manager  in  pursuance  of  the  provisions  of  the 
7  Gea  4,  and  that  the  banking  co-partnenship  was  es- 
tablished in  Scotland  under  the  provisions  of  the  statute. 
[Parke,  B. — ^The  case  of  Spilier  v.  Johmon  (a),  is  an  au- 
thority against  you.  Alderson,  B. — The  declaration  states, 
that  the  plaintiff  is  duly  named  and  appointed  nominal 

(a)  Anie,  vol.  8,  p.  368  $  6  M.  &  W.  570. 
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plaintiff,  that  is  sufficient].     Secondly,  the  promise  is  im-  1841. 

jtopeAj  stated^  it  ought  to  have  been  alleged  as  a  promise  caitrans 

hj  the  defendant  to  pay  when  he  should  be  thereunto  *• 
afterwards  requested 

Per  CuBiAJf. — After  dishonour,  a  bill  is  payable  on  re- 
quest, and,  therefore,  a  promise  by  an  acceptor  after  the 
bill  has  become  due  to  pay  it  according  to  the  tenor  and 
efet  of  the  acceptance  is  a  promise  to  pay  it  on  request 
Hiei^  must  be 

Judgment  for  the  Plaintiff. 


Bevbblet  v.  Chmstie. 

Stammers  moved  for  leave  to  issue  a  distringas  on  a  The  Court  to* 
writ  of  summons.     The  defendant  resided  in  the  county  of  tnngaa  where 
Northamptonshire,  and  three  several  applications  had  been  °^S*^.'***2f 
made  at  his  residence.     On  the  first  occasion,  the  answer  •uwer  wu, 

tliat  "the  de- 

gireD  was,  that  the  defendant  was  not  at  home ;  on  the  fenduit  was  on 

second  (which  was  on  the  30th  of  December),  that  he  was  g^^Ar  ud 

Kme  to  London  on  his  way  to  Scotland;  and  on  the  third  ^J^  th«  thW, 

(which  was  on  the  4th  of  January),  that  he  was  gone  to  ffone  to  Ga- 

Calais.    [Jldertony  B. — Does  the  affidavit  state  that  to  be  p^J^^ng  thitt^ 

untrue?!   No,  but  it  states  a  belief  that  the  defendant  keeps  ^o»«»«»^«» 

->  ^     were  nntrnc. 

OQt  of  the  way  to  avoid  service. 

Per  Cubiam. — ^That  is  not  sufficient,  the  affidavit  should 
state  that  the  answers  were  untrue. 

Rule  refused. 
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Moore  and  Another^  Assignees  of  Henby  Tohpkins, 
a  bankrupt  t?.  Phillips^  Esq. 

\lrt.^cf29,  Trover  by  the  assignees  of  a  bankrupt  The  declaia- 
(wbich  renders  tion  alleged  the  possession  of  the  goods  by  the  assignees,  and 
tions  bon&  fide  &  Conversion  in  their  time.  Pleas :  That  one  E.  Jones,  on 
^e  SXS?1  ^^  4th  April,  A.D.  1840,  sued  out  of  the  Court  of  Queen's 
baidmip^  not-   Bench  a  writ  of  fieri  fecias,  directed  to  the  sheriff  of  Hert- 

withstanding  a  ,  , 

Dfior  act  of  f ordshire,  by  which  writ  the  Queen  commanded  the  sheriff, 
has  not  such  a  ^^  ^^  ^^  goods  and  chattels  of  H.  Tompkins  he  should 

rffert^lp.  ^"^  ^  ^  °^^®  *®  «"°*  o^  1^4^  13'->  ^^ch  the  said  E. 
ply  ^  ^^  ^  Jones  had  recovered  in  the  Court  of  Queen's  Bench  afrainst 

whicbafiatbad  , 

issued,  and  the  H.  Tompkins ;  the  plea  then  stated  the  indorsement  to  levy 
JJ^Snted  b^  134i  13*.,  the  delivery  of  the  writ  to  defendant,  who  was 
^7m  ^"*  sheriff;  that  defendant,  as  sheriff,  after  the  bankruptcy  of 
H.  T.,  and  before  the  issuing  of  the  fiat,  and  before  the 
return  of  the  writ,  to  wit,  on  the  5th  day  of  April,  in  the 
year  aforesaid,  seized  and  took  in  execution  the  goods  and 
chattels  of  defendant,  and  did  then,  by  sale  thereof  levy 
1132.  9s.  Sd. ;  that  the  goods  so  seized  were,  before  and  at 
the  time  of  the  bankruptcy,  the  property  of  H.  T.,  and 
liable  to  be  taken  under  the  said  writ ;  that  on  the  4th  May, 
in  the  year  aforesaid,  the  Lord  High  Chancellor  issued  his 
fiat  in  bankruptcy,  by  virtue  whereof  the  said  H.  T.  was 
afterwards,  to  wit,  on  the  20th  June,  in  the  year  aforesaid, 
adjudged  a  bankrupt;  that  on  the  said  20th  June,  the 
plaindfis  were  appointed  assignees  of  the  estate  and  efiects 
of  H.  T.,  and  on  the  21st  June,  the  plaintii&  accepted  the 
appointment;  that  plaintifis  became  entitled,  as  such  as- 
signees, to  the  possession  of  the  said  goods,  which  is  the 
same  possession  in  the  declaration  mentioned.  The  plea 
concluded  with  an  averment,  that  the  writ  of  fieri  fiunas  so 
issued  against  the  said  H.  T.,  was  bond  fide  executed  and 
levied  by  the  defendant,  being  sheriff,  before  the  date  and 
issuing  of  the  fiat ;  and  that  the  said  £.  Jones  had  not,  nor 
h^  the  defendant,  at  the  time  of  executing  or  levying  of 
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such  writ  of  fieri  ficias,  notice  of  any  prior  act  of  bankruptcy        1841 . 
oomiitted  by  the  said  H.  T.»  and  that  the  judgment  upon       Moobe  ' 
vlnch  the  said  fieri  &cia8  was  issued^  was  not  founded  on  a    '"^  Another 
wnuit  of  attorney  or  cognovit  given  by  the  said  H.  T.,  by  Psaupi,  Eiq. 
vaj  of  fiaudnlent  preference,  to  any  creditor  or  creditors  of 
die8aidH.T. 

Replication,  that  the  plaintiff  were  duly  appointed  as- 
agnees,  before  the  passing  of  a  certain  act  of  Parliament, 
made  and  passed  in  the  session  held  in  the  second  and  third 
jean  of  the  reign  of  our  Sovereign  Lady  Queen  Victoria, 
rndtokd,  ''An  act  for  the  better  protection  of  parties 
dealing  with  persons  liable  to  the  bankrupt  laws  ;^  and  the 
ddeodant  committed  the  said  grievances  long  before  the 
iwnng  of  the  said  statute. 

General  demurrer  and  joinder.  The  point  marked  for 
SKument  was,  **  the  defendant  wiU  contend  that  the  2  &  3 
Vict  &  29,  is  retrospective,  and  gives  the  law  to  this  case.'^ 

Sheey  Seijt,  in  support  of  the  demurrer.  It  appears  fix)m 
the  pleadipgs,  that  the  levy  was  made  after  the  act  of  bank- 
niptcy,  and  before  the  issuing  of  the  fiat,  and  that  the 
nognees  were  appointed  before  the  2  &  3  Vict  c.  29,  came 
into  operation.  The  question  then  is,  whether,  imder  those 
ciicumstances,  the  act  has  a  retrospective  effect,  so  as  to 
defeat  the  title  of  the  assignees  to  the  goods  ?  Edwards  v. 
J^iivfkyia^  which  was  the  first  case  decided  on  this  act,  can- 
not be  considered  as  any  authority  to  shew  that  the  act  is 
^  tretrospective,  because  there  the  act  of  bankruptcy  and 
^  levy  took  place  before  the  passing  of  the  statute,  but 
die  fiat  did  not  issue  until  after ;  it,  therefore,  became  un- 
i^coessaiy  to  decide  whether  or  no  the  act  had  a  retrospeo- 
tire  effisct.  It  is  true  that  Parker  B.,  there  observes,  that 
"  if  a  fiat  had  issued,  and  assignees  had  been  appointed 
befere  the  act  passed,  they  would  have  had  at  the  time  of 
die  aeizure  a  vested  right  to  the  propertjr  of  the  bankrupt, 
>od  it  would  have  been  unjust  to  consider  the  act  as  de- 

(a)  Amte,  vol.  8,  p.  334  ;  6  M.  &  W.  285. 
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1841.        feating  that  right,  and  depriving  them  of  any  part  of  the 

^^~rp^^      '    proper^.     Even  if  the  asagnees  had  not  been  appointed 

■nd  Another    when  the  act  passed,  provided  the  fiat  issued  before  the 

Phillips,  Eaq.  date  of  the  act,  we  should,  in  that  case,  also  construe  it  so 

as  not  to  defeat  the  right  of  the  assignees."    But  those 

dicta  must  be  considered  as  overruled  by  the  case  of  Litekin 

V.  Si9ttpsan  (a),  in  the  Court  of  Common  Pleas,  which  ez- 


(a)  This  case,  which  has  not 
appeared  in  the  Reports,  was  ar- 
gued in  Michaelmas  Term,  1839, 
by  Taffburd,  Serjt.,  and  Skee,  for 
the  plaintiff,  SLudhy  Bompas,  Serjt., 
and  Peter sdorff,  for  the  defendant. 
The  Court  took  time  to  consider, 
and  in  Trinity  Term,  1840,  the 
judgment  of  the  Court  was  de- 
livered by 

TiNDAL,  C.  J. — The  question 
comes  before  the  Court  upon  a 
rule  to  shew  cause,  why  a  cer- 
tain order  and  certain  rules  of 
the  Court,  by  which  an  issue  had 
been  directed  to  try,  whether,  at 
the  time  of  awarding  the  fiat  in 
the  bankruptcy,  against  Simp- 
son, the  defendant,  in  the  original 
action,  the  different  requisites 
existed,  which  are  necessary  to 
support  the  commission,  in  which 
issue,  the  assignees  of  Simpson 
were  directed  to  be  the  phdntiffs, 
and  Luckin,  the  judgment  cre- 
ditor, the  defendant,  should  not 
be  set  aside.  It  appears,  that 
the  writ  of  ^,  fa.,  of  the  plain- 
tiff Luckin  was  put  into  the 
hands  of  the  sheriff,  on  the  l6th 
of  February,  1839,  and  the  fiat 
was  not  issued  until  the  23rd  of 
the  same  month.  But  whilst 
these  orders  of  the  Court  were 
pending,  and  before  the  trial  of 
the  issues,  the  statute  was  passed, 
2  &  3  Vict.  c.  29,  intituled,  "An 
act  for  the  better  protection  of 


parties    dealing    with    persooi 
liable  to  the  bankrupt  laws,"  and 
received  the  royal  assent  upoa 
the    19th  of  July,   1839.   Thai 
statute  enacted,    amongst  other 
things,  "  That  all  executions  and 
attachments  against  the  lands  and 
tenements,  or  goods  and  chatteb 
of  such  bankrupt,  bonft  fide  exe- 
cuted or  levied  before  the  dite 
and  issuing  of  the  fiat,  should  be 
deemed  to  be  valid,  notwithstand- 
ing any  prior  act  of  bankruptcy, 
by  such  bankrupt  committed,'' 
provided  there  was  no  notice  of 
any  prior  act  of  bankruptcy.  The 
application,  therefore,  on  the  port 
of  the  plaintiff,  in  the  original 
action,  the  judgment    creditor, 
was,  that  the  rules  which  had 
been  obtained  for  the  trial  of  the 
issue   might    altogether   be  set 
aside,  and  the  sum  of  60^  17'., 
produced  by  the  sale  of  the  goods, 
and  paid  into  Court  by  the  as- 
signees, might  be  paid  out  to 
'him,  the  plaintiff,  on  the  alleged 
ground  that  the  trial  would  now 
be  altogether  useless,  the  eie- 
cution  having  been   completed, 
before  the  fiat  was  issued.    The 
whole   question,    therefore,   be- 
tween the  parties,  resolves  itsdf 
into  the  single  point,  whether 
the  statute  2  &  3  Vict  c.  29,  ia 
prospective  only,  so  as  to  govern 
no  execution  s  or  other  transactions 
except  such  as  take  place  after 


HILARY  TERM,  4  VICT. 


297 


pfedj  decided,  that  the  2  & 
dve  effect,  and  applies  to 


Ibe  statate  passed  iato  a  law; 
or  whether  it  was  retrospective 
ibo,  80  as  to  give  the  law  to 
tOBMCtioiis  which  had  actually 
taken  place  before  the  passing  of 
the  statute,  whenever  they  were 
brought  before  the  Court  for  ad- 
indicition  after  the  statute.    And 
le  are  of  opinion,  looking  at  the 
vods  of  the  statute,  that  it  gives 
the  hw  to  an  cases  that  come  for 
•djndication  before   the    Court, 
vhere  the  execution  was  executed 
befime  the    fiat  in   bankruptcy, 
whether  the  transaction  brought 
before    the    Court   took    place 
before  or  after  the  passing  of  the 
itstote.    The  statute  recites  the 
83nd  section  of  the  6  Geo.  4, 
c  16,  and  in  its  mode  of  recital 
treats  it  as  an  enactment,  that 
relates  to  "all  payments  really 
and  boni  fide  made  by  any  bank- 
rapt,  or  to  any  bankrupt;"  using 
only  the  word  "made"  in  the 
put  tense,  notwithstanding  the 
nction  itself  contuns  the  expres- 
oon  "really  and  bon&  fide  made, 
or  thereafter  to  be  made ;"   the 
▼ery  mode  of  recital,  therefore, 
qipears   to  afford   a  legislative 
auhority,  that  the  82nd  section 
comprehends  within  it,  bygone 
transactions,  a  point  which  had 
already   been    decided    by  the 
coorte  of  law:    See  ChurchiU  v. 
Oe8ie(ff),    TerriHffton    v.    Har- 
Sfeotesijb).    And  the  statute  now 
under  consideration,  continues  to 
Kdte,  ''That  it  is  expedient  that 
^Tther  protection  should  be  given 
to  persons  dealing  with  bank- 


3  Vict  c.  29»  has  a  retrospeo-         1841. 
in  which  the  fiat  has  issued,       moorb 

and  Another 

mpto,  before  the  iwroiog  of  any  Paiu^Bsq. 
fiat  against  them;  and  then 
enacts,  in  general  terms,  and 
without  reference  to  any  future 
time,  *'tfaat  all  executions  and 
attachments  against  the  lands, 
and  tenements,  or  goods  and 
chattels  of  such  bankrupt,  bonA 
fide  executed  or  levied  before  the 
date  and  issuing  of  the  fiat,  shall 
be  deemed  to  be  valid,  notwith- 
standing any  prior  act  of  bank- 
ruptcy, by  such  bankrupt  com* 
mitted,"  under  certain  conditions 
which  do  not  apply  to  this  case. 
The  recent  statute  being,  there- 
fore, made  in  pari  materiA  with 
the  former,  and  expressly  in  fur- 
therance of  the  objects  of  the 
former,  ought,  as  it  appears  to 
us,  to  receive  the  same  con- 
struction as  to  its  operation,  and 
to  be  held  to  comprehend  and 
govern  the  case  before  us.  We, 
therefore,  think  the  order  for  the 
trial  of  the  issue,  which  has  now 
become  useless,  and  the  other 
rules  dependant  thereon,  should 
be  discharged,  and  the  produce 
of  the  sale  of  the  goods  paid  out 
of  Court  to  the  judgment  cre- 
ditor; but,  under  the  peculiar 
circumstances  of  the  case,  without 
any  costs  on  either  side. 

Rule  absolute. 

The  Reporter  has  been  fa- 
voured with  the  above  note  by 
John  Scott,  Esq.,  and  it  will  also 
appear  in  vol.  8  of  his  accurate 
and  valuable  Reports. 


(e)  5  Bing.  177 ;  a  M.  &  P.  416.      (6)  5  Bing.  489 ;  3  M.  &  P.  137. 
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1841.       and  the  asBignees  have  been  appoiiited  befine  the  pasBuig 
^^^g       of  that  aet    {Park0,  B. — In  that  case,  the  attention  of  the 
And  Anotfaar    Court  was  not  called  to  the  dicumstance  of  the  assignees 
Philups,  Eiq.  having  been  appointed  before  the  act  passed ;  the  effect  of 
the  judgment  of  the  Court  of  Common  Pleas,  would  be  to 
defeat  the  vested  rights  of  the  assignees].    The  subsequent 
case  of  Nelitrop  v.  Scariibriek  {a\  in  this  Court,  veoognices 
the  doctrine  laid  down  in  Luckin  v.  Simpson.    It  may  be 
said  that  Nektrop  v.  ScarUhrick  is  distinguishable,  becauae 
there,  though  the  fiat  issued  before,  the  assignees  were  not 
appointed  until  after,  the  2  &  3  Vict  c.  29  came  into  open- 
^     tion :  but  Lord  jtbinger,  C.  B.,  says,  <'  I  go  the  full  length 
of  the  decision  of  the  Court  of  Common  Pleas,  and  tlunk 
it  unnecessary  to  take  the  narrow  view  of  the  subject  sug- 
gested.    Li  every  case  where  execution  is  issued,  and 
neither  mala  fides,  nor  any  knowledge  of  the  fiat  of  bank- 
ruptcy can  be  shewn  to  have  existed  on  the  part  of  the 
execution  creditor,  the  transaction  is  protected  against  the 
bankruptcy  and  its  consequences;   and  I  think  that  the 
doctrine  of  the  Court  of  Common  Pleas  is  both  right  as 
law,  and  in  accordance  with  the  justice  of  die  case.    The 
struggle  here  is  not  to  give  efiect  to  vested  rights,  but  to 
defeat  them,  and  I  am  glad  to  see  that  the  Court  of  Com- 
mon Pleas  has  so  construed  the  statute,  as  not  to  allow 
those  rights  to  be  taken  fit)m  parties  who  have  asserted 
them."    The  recital  of  the  2  &  3  Vict  c.  29,  shews  that 
the  object  of  the  legislature  was  to  destroy  the  doctrine  of 
relation :  it  refers  to  the  statutes,  6  Gea  4,  c.  16  and  2  Vict 
c.  11,  the  former  of  which  rendered  valid  all  payments,  and 
the  latter  all  conveyances,  really  and  bon&  fide  made  by 
any  bankrupt  before  the  date  and  issuing  of  the  oommisBioii, 
notwithstanding  any  prior  act  of  bankruptcy.    The  lan- 
guage of  the  2  &  3  Vict.  c.  29,  is  abundantly  sufficient  to 
protect  executions  in  all  cases,  whether  the  title  of  the  as- 
signees has  vested  or  not    It  enacts,  **  that  all  executions 

(a)  Antt^  vol.  8,  p.  746 1  6  M.  &  W.  684. 
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md  attachmeDts  against  the  lands  and  tenements,  or  goods       1841. 
md  chattels  of  any  bankrupt^  bon&  fide  executed  or  levied       Moobb 
befive  the  date  and  issuing  of  the  fiat,  shall  be  deemed  to    ^^  Another 
be  valid,  notwithstanding  any  prior  act  of  bankruptcy,  pro-  Phillif8,Bm|. 
vided  the  person  at  whose  suit,  and  on  whose  account  such 
eiecotion  or  attachment  shall  have  issued,  shall  not,  at  the 
time  of  executing  or  levying  such  execution,  have  notice  of 
such  prior  act  of  bankruptcy."    The  words  used  are  not 
"  ahall  be,"  but  <^  shall  be  deemed  to  be  valid,"  and  must 
be  construed  as  giving  the  statute  a  retrospective  operation. 

Erie  was  about  to  aigue  in  support  of  the  replication, 

wbea 

LoBD  Abikoeb,  C.  B.,  said — The  inclination  of  the  Court 
is  to  decide  with  you,  but  we  cannot  with  propriety  do  so 
without  consulting  the  Court  of  Common  Pleas.  If  we 
dxHild  afterwards  entertain  any  doubt  on  the  subject,  we 
will  hsar  you,  but  at  present  it  is  unnecessary. 

Cur.  adv.  puU. 
On  a  subsequent  day 

L(HU>  Abinoer,  C.  B.,  said — ^In  this  case  we  retain  the 
opnion  which  we  formerly  expressed,  namely,  that  the  act 
basDot  a  retrospective  operation  where  the  title  of  the  as- 
signees has  vested  before  the  act  passed.  Luckin  v.  Simpson 
certunly  appears  to  have  been  a  case  in  which  the  assignees 
were  appointed  before  the  passing  of  the  act,  but  the  judges 
of  die  Court  of  Common  Pleas  say,  that  if  their  attention 
bad  been  particularly  called  to  that  fiurt,  they  should  have 
considered  that  the  vested  rights  of  the  assignees  ought  not 
to  be  injured  by  the  act  of  Parliament 

Judgment  for  the  Plaintifiis. 
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1841. 


Li  ft  contract 
lor  the  sale  of 
land,  it  istlie 
dntyof  the 
Tonoee  to  pro- 
pare  the  con* 
Teyanoe,  onleai 
there  if  an  ez- 
IjreMftiDaUi- 
tionioue 
contrary; 
therefore^  in 
an  action 
against  liim 
for  non-pay- 
ment of  tlie 
porchase- 
money,  tlie 
declaration 
need  not  allege 
a  tender  or 
offer  to  convey, 
bat  it  is  inffi* 
dent  to  state 
that  the  plain- 
tiff was  ready 
and  willing  to 
convey. 

By  articles 
of  agreement 
for  me  sale  of 
certain  pre- 
mises, tne  de- 
fendant cove- 
nanted with 
the  plaintiff, 
and  with  the 
several  other 
parties  bene- 
ficiallv  into- 
resteain  the 
premises : 
ffdd,  that 
their  interest 
was  several, 
and  that  the 
plaintiff  might 
sue  alone. 


Pooled.  Hill. 

Covenant.  The  declaration  stated,  that  whereas  on 
the  11th  of  October,  A.  D.  1839,  by  certain  articles  of 
agreement  then  made  between  the  plaintiff  of  the  one 
part,  and  the  defendant  of  the  other  part  (profert)^  after 
reciting  that  the  defendant,  on  the  19th  of  April,  A.  D.  1838, 
entered  into  four  several  contracts  or  agreements  with  Mr* 
T.  W.  Jones,  as  agent  for  and  on  behalf  of  the  plain- 
tiff and  other  owners  of  the  hereditaments  thereinafter 
described,  for  the  purchase  of  a  messuage  or  dwelling- 
house,  out-buildings,  &c.,  in  the  said  indenture  more  par- 
ticularly described,  lying  and  being,  &c.,  and  which  were 
then  in  the  several  holdings  or  occupations  of  the  plaintiff, 
T.  Hassall,  G.  Glover,  and  A.  Steele,  their  respective  as- 
signs or  under  tenants,  for  th^  several  prices  or  sums  of 
800^,  5102L,  260/.,  and  350/.,  making  together  the  sum  of 
1,920/.,  exclusive  of  the  timber  trees,  and  saplings  of  the 
value  of  2«.  6cL  and  upwards,  growing  on  the  said  lands; 
and  that  all  the  objections  to  the  tide  of  the  said  purchased 
messuage,  lands,  and  premises  (except  the  want  of  a  con- 
veyance fiiom  Miss  A.  M.  Hopkins  of  the  legal  estate,  af> 
fecting  one  moiety  of  the  said  messuage,  land,  and  premises 
which  was  outstanding  in  her  as  the  infimt  heiress  at  law  of 
the  party  in  whom  such  legal  estate  was  last  vested),  having 
been  cleared  up  and  obviated,  the  defendant  was  then  de* 
sirous,  and  had  proposed  and  agreed  to  complete  his  said 
purchase  and  contracts,  and  to  accept  a  conveyance  of  the 
said  purchased  premises  fiom  the  plaintiff  and  the  cKher 
parties  interested  therein,  without  requiring  the  said  A*  M. 
Hopkins  to  join  in  such  conveyance,  or  to  execute  any 
separate  conveyance  of  the  legal  estate  so  outstanding  in 
her  as  such  infimt  heiress  at  law  as  aforesaid,  provided  be 
was  allowed  tiU  the  1st  of  January  then  next  for  that  pur- 
pose, which  arrangement  the  plaintiff  had  acceded  to,  as 
she  did  admit  and  acknowledge  by  being  made  a  par^  to 
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md  executing  the  said  articles  of  agreement ;  it  ^ras  by  the  1841 . 
aid  arddes  of  agreement  witnessed,  that  m  consideration  ""^^^ 
of  the  premises  aforesaid,  and  for  putting  an  end  to  all  ^' 
finther  disputes  touching  the  title  to  the  said  messuages, 
kads,  and  premises,  or  the  fulfilment  and  performance  of 
tbe  ccmtracts  or  agreements  so  entered  into  by  the  defendant 
bt  the  purchase  of  the  same  premises  as  thereinbefore  was 
mentioned,  he,  the  defendant,  did  thereby,  for  himself,  his 
hdis,  executms,  and  administrators,  covenant,  promise,  and 
agree  to  and  with  the  plaintiff,  her  heirs,  executors,  and 
dbninktratorB,  and  also  to  and  with  the  several  other  parties 
beneficially  interested  in  the  said  messuage,  lands,  and  pre- 
flURSy  their  respective  heirs,  &c.,  in  manner  following,  that 
IB  to  say,  that  he,  the  defendant,  his  executors  and  admi- 
mstrBtors,  should  and  would,  on  or  before  the  said  1st  of 
Janoaiy,  A*  D.  1840,  fulfil  and  perform  the  said  several 
pmehaaes,  contracts,  and  agreement8,«so  by  him  entered  into 
as  afcresaid,  by  paying  the  purchase  monies  thereby  agreed 
faj  him  to  be  p«dd  for  the  said  messuage,  lands,  and  premises 
to  the  plaintiff  and  the  several  other  parties  beneficially  in- 
terested therein  as  aforesaid,  and  by  accepting  a  conveyance 
of  die  said  purchased  premises  fixmi  such  parties  without  re- 
qoinng  the  said  A.  M.  Hopkins  to  join  therein,  or  to  execute 
any  separate  conveyance  of  the  legal  estate  so  outstanding  in 
her  as  such  in&nt  heiress  at  law  as  aforesaid,  anything  con* 
tained  in  the  said  purchases,  contracts,  or  agreements  to 
the  contrary  thereof  in  any  wise  notwithstanding,  as  by  the 
nid  agreement,  will  more  fiilly  appear;  and  the  plaintiff 
aatdi,  that  the  purchase  monies,  by  the  cnid  several  puiv 
diases,  contracts,  or  agreements  agreed  by  the  defendant  to 
be  paid  for  the  said  messuage,  lands,  and  premises  to  the 
plamtiffand  the  said  other  parties  beneficially  interested 
theiem  as  afixresaid,  were  and  are  the  said  several  sums  of 
800^  510L,  260JL,  and  350/1,  making  tc^ther  the  said  sum 
of  1,92(ML,  &c ;  and  although  the  plaintiff  hath  performed  and 
&lfiUed  all  things  in  the  said  articles  of  agreement  contained 
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1841.       on  her  part  to  be  performed  and  fulfilled,  and  althou^  she 
^>^^^    and  the  said  several  other  parties  benefieiallj  interested  in 
«•  the  said  messuage,  lands,  and  premises  have  always,  from  the 

time  of  making  the  said  articles  of  agreement,  been  ready 
and  willing  to  execute  and  make  the  defendant  a  conrey- 
ance  of  the  said  purchased  [Nremises  so  to  be  executed  and 
made  as  aforesaid;  and  although  the  said  Ist  of  Januaiyi 
A.  D.  1840,  and  the  time  for  the  payment  of  the  said 
purchase  monies  had  elapsed  before  the  commencement  of 
this  suit,  nevertheless  the  plaintiff,  in  &ct,  saith,  that  the 
defendant  hath  not  yet  hitherto  paid  the  said  purchase 
monies,  so  by  the  defendant  agreed  to  be  paid  as  aforesaid, 
or  any  part  thereof  to  the  plaintiff  and  the  other  parties 
beneficially  interested  in  the  said  messuage,  land,  and 
premises,  or  any  or  either  of  them ;  and  the  said  purchase 
monies  remain  wholly  due  and  unpaid,  && 

General  demurrer  and  joinder.  The  points  marked  fiir 
aigument  were,  that  the  action  should  have  been  brought 
by  the  plaintiff  and  the  other  parties  interested,  the  covenant 
being  joint  and  not  several ;  and  the  declaration  is  bad,  in  not 
averring  that  the  plaintiff  and  the  other  persons  mentioned, 
conveyed  or  executed  any  conveyance,  or  tendered  any 
conveyance  to  the  defendant,  such  conveyance  being  a 
condition  precedent,  or  a  concurrent  act  to  be  done  by  the 
plaintiff  and  the  said  otherpeisons.  And  that  the  supposed 
covenant  is  void  in  law,  the  other  persons  not  being  named, 
nor  bound  by  any  covenant  to  convey* 

JFhitehurst,  in  support  of  the  demurrer.  First,  the  de- 
claration is  bac|#  for  not  alleging  a  conveyance  or  an  otkv  to 
convey.  The  only  averment  is,  that  the  plaintiff  and  the 
other  persons  ^*  have  always,  finim  the  time  of  the  makiiig 
of  the  said  articles  of  agreement,  been  ready  and  willing  to 
execute  and  make  the  defendant  a  conveyance."  Assuming 
that  the  defendant  was  bound  to  prepare  the  conveyance, 
still  the  plaintiff  should  have  averred  that  she  was  ready 
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fod  willing^  and  ofiered  to  execute  it    It  never  could  bave        1841. 

been  tbe  intention  of  the  parties  that  the  purchase  money     ^^''"""^ 

flhoald  be  paid  before  the  conveyance  was  executed.    The  •• 

ink  of  law  deduced  irom  the  authorities  is,  *'  that  where 

tbe  mutual  covenants  go  to  the  whole  consideration  on  both 

skksy  they  are  mutual  conditions,  and  performance  must  be 

averred"  (a).     If  the  averment  of  being  ready  and  willing 

to  coDvey  is  held  to  be  sufiScient,  the  purchaser  might  be 

satgect  to  an  action,  though  he  was  desirous  to  complete 

the  porchase.     In  this  case,  there  is  an  implied  covenant  on 

lihe  part  of  the  vendor  to  convey ;  the  declaration  ought, 

thoefore,  to  shew  that  he  offered  to  execute  a  omveyance. 

h  Com.  Dig.  tit  '^  CovenaiU,''  (A  2),  it  is  said,  ^*  Where  some- 

tluDg  is  covenanted  or  agreed  to  be  performed  by  each  of 

two  parties  at  the  same  time,  he  who  was  ready  and  offered 

to  perform  his  part,  but  was  discharged  by  the  other,  may 

mamtain  an  action  against  the  other  for  not  performing  his 

pait*    In  Peters  v.  OpieQi),  the  agreement  was,  that  the 

pUntiff  should  build  a  house,  and  that  die  defendant  should 

pay  him  so  much  money  for  it ;  the  plaintiff  averred  that 

he  was  ready  and  ofiered  to  perform  his  agreement,  and  it 

was  doubted  whether  the  declaration  was  suflScient,  for  not 

sverriiig  tiiat  the  work  was  performed,  or  that  the  plaintiff 

was  prevented  from  doing  it  by  die  defendant    In  Ooodie- 

«m  V.  Nunn  (e),  which  was  an  action  on  an  agreement, 

iriiereby  A.  stipulated  to  sell  B.  his  estate,  for  a  certain 

sum,  before  a  particular  day,  in  consideration  whereof  B. 

agreed  to  pay  that  sum  on  the  day,  and  on  feilure,  to  pay 

2U;  it  was  held,  that  these  were  dependant  covenants, 

and  that  A.  could  not  recover  the  2H.  without  shewing  a 

conveyance  on  his  part,  or  a  tender  of  one.     Glazebrook  v. 

Wooirow(c[)9  and  Janet  v.  Barkky(e)f  are  authorities  to 

tbe  same  effect 

(a)  I  Wms.  Saond.  320,  e.  (n.)  (d)  8  T.  R.  366. 

i&)  3  Stand.  348.  (e)  2  Doug.  689. 

(c)4T.  R.761. 
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1841.  The  Court  then  called  upon 

Cramptofh  in  support  of  the  declaration.  In  this  case  it 
is  not  necessary  to  aver  a  tender  of  the  conveyance.  It  is 
admitted,  that  where  a  concurrent  act  is  to  be  done,  per- 
formance of  it  must  be  averred  in  the  declaration ;  but  that 
rule  cannot  apply  to  a  case  like  the  present,  in  which  some- 
thing must  be  done  in  the  first  instance  by  the  other  party. 
In  every  case,  unless  otherwise  provided  by  the  express 
terms  of  the  contract,  the  deed  of  conveyance  must  be  pie- 
pared  by  the  vendee,  Baxter  v.  Levns{a),  Sugden  an  Venr 
dor$  and  Purchasers  (Jb).  It  is  enough,  then,  to  aver  that 
the  plaintiff  was  ready  and  willing  to  execute  the  convey- 
ance. In  Price  v.  fFilUanu  (e),  the  contract  provided  that 
a  lease  should  be  drawn,  prepared,  and  executed  at  the  acie 
expense  of  the  lessor ;  in  an  action  on  the  agreement  by 
the  lesseci  it  was  held  not  to  be  necessary  to  aver  that  a 
lease  was  tendered  to  the  lessor  for  execution.  It  is  suffi- 
cient that  the  plaintiff  is  ready  and  willing  to  execute  a 
conveyance  when  the  defendant,  whose  duty  it  is  to  prepare  it, 
enables  him  to  do  so.  As  to  the  other  point,  the  interests 
of  the  parties  are  several,  and,  therefore,  each  may  sue. 

Whitehurst,  in  reply.  The  plaintiff  should  have  averred 
an  offer  to  execute  a  conveyance :  for,  firom  anything  which 
i^pears,  the  defendant  may  have  prepared  it  It  is  a  very 
different  question,  whether  the  defendant  could  have  sus- 
tained an  action  for  the  non-completion  of  the  contnu;!, 
without  having  tendered  a  conveyance  to  the  vendor  for 
execution.  Goodisson  v.  Nunn  and  Glasebrook  v.  JFoodrom, 
clearly  shew  that  a  conveyance  must  be  either  made  or 
tendered  by  the  vendor,  before  he  can  sue  for  the  purchase 
money.  PhilUpe  v.  Fielding  {d),  and  Ferry  v.  Williams  {e), 
were  also  referred  to*    But  there  is  a  fiirther  objection,  viz. 

(a)  Forrest,  61.  (iQ  3  H.  BL  123. 

(6)  6tb  Ed.  332.  (e)  8  Tkont  62 ;  I  Moore»  498. 

(c)  1  M.  &  W.  6. 


Cur.  ado*  vtUt 

The  judgment  of  the  Court  was  now  delivered  by 
Lord  AsmaJEB,  C.  B. — [His  lordship  stated  the  decla^- 
ntioD,  and  then  continued  as  follows.] — We  were  at  first 
disposed  to  think  the  averment,  that  the  plaintiff  was  ready 
and  ivilling  to  execute  a  conveyance,  insufficient;  but 
after  hearing  the  argument  of  Mr.  Gromplon,  and,  upon 
coDsideration,  we  are  satisfied  that  it  is  unnecessary  to  aver 
iDore  than  this.  On  a  contract  for  the  sale  of  lands,  (unless 
otherwise  stipulated)  the  conveyance  is  to  be  at  the  expense 
0^  and  to  be  prepared  by,  the  purchaser.  Here,  it  was  for 
the  purchaser  to  make  out  the  conveyance  in  the  usual 
ooQiBe ;  that  being  done,  his  agreement  is,  on  a  given  day, 
to  pay  the  purchase  money,  and  the  plaintiff  is  to  execute 
the  conveyance,  and  complete  the  title.  The  defendant 
coold  not  have  maintained  an  action  for  the  non-completion 
of  the  purchafie,  vrithout  averring  that  he  had  tendered  a 
coDveyanoe.  He  was  to  do  the  initiative  before  the  plain- 
tiff could  be  called  upon  to  convey;  and  the  plaintiff  was' 
Dot  bound  to  execute  the  conveyance  until  the  defendant 
had  prepared  and  tendered  it  The  declaration  is,  therefore, 
good;  and  there  will  be 

Judgment  for  the  Plaintiff. 

(a)  5  Co.  Rep.  19, 
VOL.  IX.  X  D.  p.  c. 


V. 
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that  the  other  parties  beneficially  interested  are,  in  law,  1841. 
parties  to  the  covenant,  and  ought  to  have  joined  in  the  Poolb 
actkKL  Though  they  have  not  affixed  their  seals  to  the 
deed,  they  have  made  themselves  pardes  to  it  by  adopting 
it  Then  the  covenant  beiog  joint,  all  should  have  joined 
in  the  action,  SUngsby^a  cote  (a). 

Lord  Abingeb,  C.  B. — The  interest  of  these  parties  is 
dearly  several,  and  there  is  no  ground  to  support  the  de- 
moner  as  to  the  non-joinder.    We  will  consider  the  other 
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CocKEB  V.  Tempest. 

Whereajadge  H  HIS  WAS  an  action  for  false  imprisonment,  against  tbe 
made  an  order  late  sheriff  of  Yorkshire.  It  appeared,  from  the  affidarita, 
P^^b^,  that  on  the  16th  of  May,  1840,  the  plauitiff  had  been  taken 
on  the  ground    in  execution  on  a  ca.  sa.,  and  whilst  in  York  Castle,  an 

that  they  were  ,  i»  i_  • 

broitfhtM^ainst  order  for  his  discharge, purporting  tocomefinom  the  execotiOD 
motion  on  the  creditor,  had  been  sent  to  the  sheriff.  It  was  afterwards 
^^^  Tem  suggested,  that  this  order  was  forged,  and  the  sheriff  again 
to  rescind  that   took  the  plaintiff  into  custody.     The  plaintiff's  wife  then 

order,  was  held  ,.    ,         ,        «./«<•      i  .      i*     i  j  u     i 

not  too  late.  applied  to  the  sheriff  for  his  dischaige,  and  was  told  that 
has  unlimited  ^^  plaintiff  would  be  discharged  upon  signing  a  paper, 
power  over  its    ^l^ich  tumed  out  to  be  an  undertakinff  not  to  brine  any 

own  process,  °     ^  i_ 

and  m^  stay  action  against  the  sheriff.  The  plaintiff  signed  the  p^per, 
faro^^a^dnst  ood  on  the  26th  of  June,  1840,  commenced  the  preset 
SwihSe  action  for  fiJse  imprisonment  Application  had  been  made 
*^r™  wi  ''**  ^  Parke,  B.,  to  stay  proceedings,  and  he  made  an  older 

the  parties  were  accordingly, 
not  under  the 
authority  of  the 

Court  jfr^  ff  JFatsofh  on  the  last  day  of  Michaelmas  Tenn, 

obtained  a  rule  nisi  to  rescind  the  order  of  Parker  B.,  against 
which 

CresweU  (Humphreys  with  him),  in  the  present  Tem 
shewed  cause.  First,  the  application  is  too  late.  No  fi^t 
is  disclosed  by  the  affidavits  to  account  for  the  delay  in  not 
applying  to  the  Court  until  the  last  day  of  the  Term  sab- 
sequent  to  the  order.  [^Parkey  B. — ^This  is  a  mere  lapse 
of  time,  and  no  injury  having  accrued  to  the  defendant,  we 
do  not  see  anything  to  preclude  the  plaintiff  from  makii^ 
the  application.  Alderson,  R — Lapse  of  time  may,  under 
some  circumstances,  preclude  a  party  from  applying  to  the 
Court,  but  those  circumstances  do  not  exist  in  the  present 
case].  As  to  the  other  point,  there  can  be  no  doubt  of  the 
power  of  the  Court  to  stay  proceedings  when  the  justice  of 
the  case  requires  it.     It  is  the  constant  practice  to  do  so 


9. 
TSMFEST. 
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lAere  a  second  acdon  is  brought  before  the  costs  of  a  former  1841. 
sDtt  are  paid,  Weston  v.  Withers  (a),  MouUon  v.  Bing^  CJociaa 
hm  (J),  Baldwin  v.  Richards  (c).  [.i/^i^^on,  B. — The  con- 
nGdation  rule  depends  upon  the  same  principle,  and  also 
the  practice  of  the  Courts  before  the  late  act,  as  to  issuing 
oommiflncxis  for  examining  witnesses.  The  only  doubt 
vpfean  to  be,  where  the  agreement  is  entered  into  whilst 
the  parties  are  not  under  the  authority  of  the  Court].  The 
only  difference  in  that  case  is,  that  the  Court  requires  to 
be  iofijnned  that  the  agreement  was  reasonable. 

W,  H.  Watson^  in  support  of  the  rule    The  Court  has 
no  jorisdiction  to  stay  proceedings,  except  in  cases  where 
the  agreement  is  made  under  the  authority  of  the  Court. 
When  the  parties  are  before  the  Court,  the  latter  may  im- 
pose upon  them  such  terms  as  to  pving  security  and  pay- 
ing costs  as  shall  seem  reasonable,  but  there  is  no  power  to 
exdode  suitors  ttom  the  Court    I^  indeed,  such  power 
exked,  it  would  be,  in  most  cases,  unnecessary  to  apply 
to  die  Court  of  Chancery  for  an  injunction.     According  to 
the  aigument  on  the  other  side,  eveiy  inferior  Court  might 
eiodse  the  same  power. 

Pabkb,  R — ^There  is  no  doubt  that  the  Court  have 
power  to  stay  an  action  which  is  brought  against  good  fidth, 
but  the  power  is  one  which  requires  great  discretion  in  the 
exerdseof  it 

A11DBB8ON9  B* — The  power  of  each  Court  oirer  its  own 
process  is  unlimited,  it  is  a  power  incident  to  all  Courts, 
iofiniiOT  as  well  as  superior ;  and  were  it  not  so  the  Court 
wiD  be  obliged  to  sit  still  and  see  its  own  process  abused 
&r  the  purposes  of  injustice.  The  exercise  of  the  power 
is  certainly  a.  matter  for  the  most  carefid  discretion,  and 

(a)  2T.  R.  611.  (c)  Id.n. 

(h)  Id.  n. 

x  2 


n 
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1841.  where  there  are  conflicting  statements  of  facts,  I  agree  that 
Q^^f^^  it  is  in  general  much  better  not  to  try  the  question  between 
„   ^-  the  parties  on  affidavit     The  power  must,  indeed,  be  used 

equitably,  but  if  it  is  made  out  that  the  process  of  the  Court 
is  used  against  good  fiiith,  and  we  should  omit  to  interfeie 
to  prevent  it,  it  might  truly  be  said,  that  we  were  ntting 
here  to  enforce  injustice  instead  of  to  administer  jostioe. 
The  distinction  between  this  power  and  that  which  is  eze^ 
cised  by  a  Court  of  Equity  in  granting  an  injunction,  ifl, 
that  the  injunction  stops  proceedings  in  another  Court, 
this  only  in  the  Court  in  which  the  proceedings  are. 

GuBNET  and  Rolfe;,  6s.  concurred. 

Rule  refused. 


Kenrick  v.  Phillifs. 

Sembb,  that  oa  ^^  ^^  ^^^^'  ^  verdict  for  500L,  was  taken  by  consent,  at 
artTtrS"^  X  ^^  ^^  assizcs  for  the  county  of  Denbigh,  subject  to  a  re- 
particuUra  of  ferencc  of  the  cause  alone.  The  plaintiff,  by  his  particdan 
demand  are  not  of  demand,  had  claimed  42 1£,  with  interest,  from  the  Istof 

f^^thfarijU*"  •'"^y*  ^®^®»  *®  aggregate  of  the  two  amounts  bemg  less 
tirator,  ther^     than  the  amoimt  of  the  verdict     The  submission  contained 

fore,  if  the  de- 
fendant seeks     a  power  for  the  arbitrator  to  proceed  ex  parte,  in  case 

plaintiff's  either  party  did  not  duly  attend.     The  defendant  did  not 

^(mnfJimie  *^°^  ^ny  meeting,  and  the  arbitrator  awarded  that  the 
particulars,  he    verdict  should  Stand  for  the  amount  agreed  upon  at  niffl 

should  produce       . 
them.  pnus. 

Jervis  now  moved  for  a  rule  to  shew  cause,  why  the 
award  should  not  be  set  aside.  The  arbitrator  has  exceeded 
his  authority.  He  had  power  only  to  determine  the  caose, 
and  has  awarded  a  greater  amount  to  the  plaintiff  than  be 
claimed  by  his  particulars  of  demand,  by  which  he  was 
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bound.     Bofmer  v.   Charlton  (a),  Pearse  v.  Cameron  (b).        1841. 
[Lord  AhingeTi  C.  B. — The  defendant  does  not  choose  to       kenrick 
attend  the  arbitrator,  and  how  can  he  complain  of  the      _    ^' 

Phillips. 

award  7  He  made  no  objection  to  the  amount  of  the  ver- 
dict]   The  particulars  of  demand  must  be  annexed  to  the 
record  {c)y  and  if  that  was  not  done  in  this  case,  it  was  the 
fruit  of  the  plaintiff,  who  cannot  take  advantage  of  his  own 
error.    [Jldenony  K— Your  motion  supposes  that  the  nisi 
jnius  record  was  before  the  arbitrator.    The  &ct  is  not 
alvajB  sa    Indeed  the  ordinary  practice  is  for  the  officer 
to  keep  it,  and  he  enters  the  verdict  finally,  according  to 
die  arbitrator's  award.]     The  record  ought  to  have  been 
bdbie  the  arbitrator,  and,  therefore,  the  presumption  is, 
that  it  was  before  him.    K  that  were  the  case,  and  the  par- 
tbilarB  were  not  annexed,  to  uphold  the  award  will  be 
offering  a  premium  upon  firaud.     [Lord  Abinger,  C.  B. — I 
do  not  see  what  good  can  be  done,  unless  the  particulars 
are  shewn  to  have  been  before  the  arbitrator.     The  object 
of  the  rule  of  Court,  requiring  the  annexation  of  the  par- 
tkolais  to  the  record,  was  to  enable  the  defendant  to  refer 
to  them.    Parke,  B. — The  plaintiff  was  restricted  to  the 
amount  of  his  particulars.     The  question  now  is,  what 
oug^t  to  be  taken  as  to  the  amount  ?  Lord  AHnger,  C.  B. — 
The  defendant  should  have  brought  the  particulars  before 
the  arbitrator,  if  he  meant  to  limit  the  plaintiff's  demand] 

a 

The  Court  subsequently  granted  a  rule  nisi, 
to  set  aside  the  award,  unless  the  Plain* 
tiff  would  consent  to  reduce  the  verdict, 
to  the  amount  of  the  particulars  of  demand. 

(a^  5  East,  139.  See  6  Jeni^a  New  Rule$,  p.  43, 

(5)  1  M.  &  S.  675.  4th  edit, 

(e)  Reg.  Gen.,  T.  T.,  1  Wm.  4; 
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In  an  action  at 
the  suit  of  the 
Crown,  the 
Court  has  no 
power  to  iaaoe 
a  mandamus 
for  the  ex- 
aminationof 
witneaMBin 
India. 


RfiGINA  V.  WOOO. 

M  HIS  was  an  action  of  scire  tadaSf  upon  a  bond,  at  the 
suit  of  the  Crown,  for  the  due  exportation  of  a  quantity  of 
hops. 

Wightmatii  on  the  part  of  the  defendant,  had  obtained  a 
rule  to  shew  cause,  why  a  mandamus  should  not  issue  fcr 
the  examination  of  a  witness  in  India,  against  which 

Jervis  shewed  cause.  This  application  cannot  be  sup- 
ported. The  India  Act,  (13  Geo.  3,  c.  63,  ss.  40,  41, 42, 
43,)  authorizes  the  issuing  of  a  mandamus,  for  the  ex- 
amination of  witnesses  in  Lidia,  in  certain  specified  crimiiud 
cases,  and  in  actions  at  law,  or  suite  in  equity,  commenced 
and  prosecuted  by  the  East  India  Company,  or  by  subjects 
for  causes  arising  in  India,  (section  44).  The  statute 
1  WnL  4,  c.  22,  s.  1,  extends  the  provisions  of  the  India  Act 
to  all  the  foreign  possessions  of  the  Crown,  and  to  all  actions 
depending  in  any  of  his  Majesty's  Courte  of  law  at  West- 
minster, in  what  place  or  county  soever  the  cause  of  action 
may  have  arisen,  and  whether  tiie  same  may  have  arisen 
within  the  jurisdiction  of  tiie  Court,  to  the  judges  whereof 
the  writ  of  commission  may  be  directed,  or  elsewhere,  when 
'  it  shall  appear  that  the  examination  of  witnesses,  under  a 
writ  or  commission  issued  in  pursuance  of  the  authority 
hereby  given,  will  be  necessary  or  conducive  to  the  due 
administration  of  justice  in  the  matter,  wherein  such  writ 
shall  be  applied  for.  Sect  4,  enacts,  **  That  it  shall  be 
lawful  for  each  of  the  Courts  at  Westminster,  &c*,  in  eveiy 
action  depending  in  such  Court,  upon  the  application  of 
any  of  die  parties  to  such  suit,  to  order  the  examination, 
on  oath,  upon  interrogatories  or  otherwise,  before  the 
Master  or  Prothonotary  of  the  said  Court,  &c.,  of  any 
witnesses  within  the  jurisdiction  of  the  Court  where  the 
action  shall  be  depending,  or  to  order  a  commission  to 


V. 

Wood. 
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iaene  for  die  ezaminatioii  of  witneSBes  on  oath,  at  any  place         1 841 . 

or  places  out  of  such  jurisdictioQ  by  interrogatories  or       rkoina 

otherwise,  and  by  the  same,  or  any  subsequent  order  or 

Olden,  to  give  all  such  directions,  touching  the  time,  place 

and  manner  of  such  examination,  as  well  within  the  juris^ 

dicdoQ  of  the  Court,  where  the  action  shall  be  depending, 

IB  without,  ftc"    By  the  former  act,  the  Crown  was  bound 

odj  in  relation  to  the  criminal  cases  therein  mentioned 

By  the  latter  act,  the  Crown,  if  bound  at  all,  is  bound  only 

lidi  reference  to  criminal  cases^  and  so  fiir  as  the  Courts 

atetliereby  empowered  to  grant  a  mandamus  for  the  ex- 

ambation  of  witnesses  in  such  cases,  in  any  of  the  foreign 

ponnions  of  the  Crown,  besides  India.     This  is  a  civil, 

oota criminal  proceeding,  and  the  only  course  is  to  file  a 

a  bin  in  equi^,  Banham  v.  Leigh  {ay    The  books  con- 

tain  no  precedent  or  authority  to  warrant  this  application ; 

tine  is  indeed  a  MS.  case  in  the  office,  by  which  it  appears, 

tbat  an  order  was  made  in  a  case  resembling  the  present, 

but  there  the  depositions  were  objected  to. 

Wighimany  contra.  It  is  not  denied  that  the  defendant 
cannot  obtain  the  object  he  seeks  for,  except  under  the 
fltatotes  referred  to,  or  by  bill  in  equity,  but  it  is  contended, 
tiiat  the  conjoint  effect  of  the  13  Geo.  3,  c  63,  and  1  Wm.  4, 
c  22,  is  to  empower  the  Court  to  issue  a  mandamus  in 
this  action,  though,  at  the  suit  of  the  crown.  As  the  crown 
was  bound  by  the  former  of  these  acts  to  a  certain  extent, 
aodthe  latter  extends  all  the  provisions  of  the  former  act, 
to  all  colonies,  &c.,  ^  and  to  all  actions"  in  the  Courts  at 
Westminster,  the  language  is  sufficientiy  comprehensive  to 
iaclode  the  case  of  an  action  at  the  suit  of  the  Crown.  It 
tt  tme,  that  the  Crown  is  not  named  in  the  latter  act,  but 
the  reference  to,  and  virtual  incorporation  of  the  India  Act, 
ii  the  Stat  1  Wm.  4,  c  22,  afford  ground  for  inferring  that 
tl  i  legislature  intended  to  bind  the  Crown.     If,  however, 

(a)  5  Price,  444. 


312 


1841. 


Reoina 

0. 

Wood. 


CASES  ON  POINTS  OF  PRACTICE!,  EXCH. 

the  Court  are  of  opinion  that  such  is  not  *the  effiMTt  of  the 
1  Wm.  4,  c  22,  they  may,  at  all  events,  stay  proceeding?, 
unless  the  Crown  consents  to  the  mandamus  issumg. 

Lord  Abingeb,  C.  B.— The  1  Wm.  4,  c.  22,  relates  to 
actions  between  subject  and  subject,  and  the  India  Act,  so 
fiir  as  the  Crown  is  concerned,  relates  to  indictments  or 
informations  for  misdemeanors  or  offences  committed  in 
India.  I  think  that  the  statute  1  Wm.  4,  c  22,  does  not 
so  fiir  adopt  the  provisions  of  the  India  Act,  as  to  com- 
prehend the  case  of  an  action  at  the  suit  of  the  Crown. 

Parks,  B. — I  think  that  the  rule  must  be  dischaiged. 
From  the  preamble  to  the  statute,  1  Wm.  4,  c  22,  it  msj 
be  collected,  that  the  intent  of  the  statute  was,  to  extend 
the  remedy  provided  by  the  India  Act,  with  respect  to 
actions  between  subject  and  subject     But  if  it  is  to  be 
understood  as  adopting  the  whole  of  the  India  Act,  and 
applying  it  to  all  foreign  possessions,  then  the  answer  to 
the  application,  as  &r  as  the  Crown  is  concerned,  is,  that 
this  is  not  an  indictment  or  information  in  the  Queen's 
Bench,  for  a  misdemeanor  or  offence  committed  in  any 
foreign  possession,  nor  is  it  within  any  of  the  classes  of 
criminal  cases  mentioned  in  the  India  Act 


GcfRNEY  and  Rolfe,  Bs.  concurred. 


Rule  refused. 


Lord  Macclesfield  v.  Baddelet. 

on  a  bill  of  -■-  ^^  declaration  in  this  case  contained  a  count  on  a  bill 
"^^f^^^^  of  exchange,  and  a  count  on  an  account  stated.     A  verdict 

account  stated, 

the  defendant  obtained  a  yerdict  on  the  first  count,  and  the  plaintiff  in  the  last.  A  rule  was 
obtained  to  set  aside  the  verdict  for  the  plaintiff  on  the  last  count,  and  for  a  new  trial :  the 
Court  allowed  the  plaintiff  to  discontmuc,  without  payment  of  costs. 
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was  found  for  the  defendant  on  the  first  count,  and  for  the 
plaintiff  on  the  last  The  defendant  afterwards  obtamed 
I  rale  to  set  aside  the  verdict  for  the  plaintiff  on  the  last 
coont,  and  for  a  new  trial,  whereupon 

Robinsottf  on  the  part  of  the  plaintiff,  obtained  a  rule 
mi  to  discontinue,  without  payment  of  costs,  against  which, 

Jems  shewed  cause.  The  defendant  has  succeeded  as 
to  a  part  of  the  record,  and  has,  at  all  events,  a  right  to  the 
00118  of  that  issue.  If  the  defendant  had  taken  down  the 
cKoe  for  trial  by  proviso,  and  had  obtained  a  verdict,  he 
would  have  been  entitled  to  the  costs  of  the  former  trial 
Where,  on  the  trial  of  a  right  of  way,  claimed  in  one  count 
as  a  public,  and  in  another  as  a  private  way,  a  general 
Teidict  was  found  for  the  defendant,  and  a  new  trial  di- 
rected; as  to  the  second  count,  it  was  held,  that  the  de- 
fisodant,  having  succeeded  on  the  second  trial,  was  entitled 
to  the  costs  of  the  issues  found  for  him  on  the  first.  Bower 
f.  HiU{a),  JolUffe  Y.  Mundy  (6),  may,  perhaps,  be  cited 
as  an  authority  to  the  contrary,  but  there  a  new  trial  was 
granted  upon  the  whole  record. 

Pabkb,  B. — The  rule  must  be  made  absolute.  The 
plamtiff  applies  to  the  Court  ex  debito  justitia,  and  I  think 
we  ought  to  grant  the  application.  The  defendant  will 
not  be  prejudiced,  as  he  could  not  cany  the  record  down 
to  trial  as  to  part  only.  The  case  referred  to  must  have 
been  decided  upon  its  particular  circumstancesi, 

Rule  absolute. 
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Lord 
Maoclbs- 

FIELD. 

Baddbley. 


(a)  2  Scott,  640. 

(6)  AnU,  vol.  7>  p.  225 ;  4  M.  &  W.  502. 
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Webb  v.  James  and  Others. 

To  debt  on  DeBT  on  bond,  in  the  penal  sum  of  250L    The  de- 

bond  gpntk  at 

ft  secaiity  for  fendants  pleaded,  fiist,  non  est  fictum,  after  setting  out  the 

fo^JnjJweof  bond,  and  condition  on  oyer,  which  were  as  follows:  **Know 

o^«Sto^^  all  men,  by  these  presents,  that  we,  Henry  James,  of,  &c, 
rates,  and  ooa-  W.  Margeiy,  and  James  Lewis,  are  jointly  and  severally 

payment  of  all  held  and  firmly  bound  to  Thomas  Taylor  Webb,  of,  &&, 

mbed  <<bj  Treasurer,  appointed  by  the  commissionerB  acting  under 

virtue,  and  for  gnd  i,y  virtue  of  an  act,  made  and  passed  in  the  32nd 

the  purposeB  •v                                                                                                . 

of  a  certain  year  of  the  reign  of  his  late  Mi^esty,  king  Greoige  the  Third, 

ment,  «^  re.  intituled,  &c.,  in  the  penal  sum  of  250i,  of,  &c,  to  be  paid 

^1^^^  to  the  said  Thomas  Taylor  Webb,  as  such  treasurer  as 

of  such  rates,"  aforesaid,  and  his  successors  for  the  time  beiuK,  for  which 

the  defendant  ^^ 

pleaded,  that  payment  to  be  well  and  faithftilly  made,  we  bind  ourselves 

made^in**  jo"itly,  and  each  of  us  bindeth  himself  severally,  ftc" 

£todr*^h?dihfi  **  ^'^®***8, 1^  *"^d  by  the  above  mentioned  act,  it  was, 

could  legally  amongst   other    things  enacted,  that   the    commissioneis 

tolaw,  c^e^  therein  mentioned,  or  any  five  or  more  of  them,  should 

ooiSd^lmlly  ^^^  might,  fix)m  time  to  time,  nominate,  constitute,  and 

or  acooffding  to  appoint  one  or  more  treasiu^r  or  treasurers,  derk  or  deiks, 

law.demandor  ^*                                             j         ,        «                /.   i                 i 

obtain  b;r  Tir-  stuTcyor  or  surveyors,  and  such  collectors  of  the  rates  here- 

office,  and^that  ii^^^i*  mentioned,  and  such  other  officers  as  they  should 

he  did  ^t,  g^  J  necessaiy  for  the  execution  of  the  said  act ;  and  might, 

continuance  of  Gcom  time  to  time,  remove  and  displace  all  or  any  of  them, 

ment,  i^ally  and  nominate  and  appoint  such  other  person  or  persons  in 

m!^^  by^vir-  ^®  room  of  him  or  them  who  should  be  so  removed,  and 

tue,  orforthe  Uxat  the  said  commissioners  should  and  miffht,  and  they 

purposes  of  the  -o    -^                   i/ 

said  act,  or  were  thereby  authorized  and  required  to  take  such  security 

collectorship  i^ux  time  to  time,  for  the  due  execution  of  the  said  offices 

^~®  ■•^  respectively,  as  the  said  commissioners  should  think  proper. 

iMf^that  And  whereas,  the  said  Henry  James  having  been  duly 

part  of  the  elected  and  appointed  collector  of  the  rates  due  and  payable 

E lea  would 
ave  been  held  bad  on  special  demurrer,  as  a  negadye  pregnant,  for  not  shewing  in  what  way 
the  rate  was  illegal,  but  those  objections  not  having  been  raised,  the  Utter  averment  afibrded  a 
substantial  answer  to  the  action. 
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under  and  by  virtue  of  the  sud  act,  and  hath  beei)  called        1841. 
upm  to  give  security  for  the  due  perfonnaiioe  of  the  said     ^""^^"'^""^ 
ofice  of coQector  of  the  rates:  now,  the  condition  of  the  «- 

ibore-written  obligation  is  such,  that  if  the  above  bounden    umi  othcn. 
Heoiy  James  shall,  fit>m  time  to  time,  during  the  con- 
tmoanoe  of  the  siud  appointment,  or  of  any  fbture  appoint- 
ment or  appointments  of  him  as  collector  as  aforesaid,  well 
and  ftithfiiUy  collect  and  get  in  all  such  rates  as  he  may 
be  directed  to  demand  and  obtain  by  virtue  of  his  said 
office,  and  do  and  shall  deliver  to  the  said  treasurer  all 
boob  and  papers,  and  a  true  and  perfect  account,  in  writing, 
of  aUmatters  and  things  committed  to  lus  charge,  by  virtue 
of  the  hereinbefore  recited  act,  and  also  of  all  monies  which 
itlSi  have  been  by  him  received,  by  virtue  and  for  the 
pmposes  of  the  said  act,  and  shall  and  do  pay  all  such 
monies  as  shall  have  been  received  by  him,  to  the  said 
Iliomas  Taylor  Webb,  or  his  successors,  as  treasurer  for  the 
time  beiDg,  acting  by  virtue  of  the  said  act,  relative  to  the 
GoDectonhip  of  the  said  rates,  then  this  obligation  to   be 
n»d,  or  otherwise  to  be,  and  remain  in  full  force  and  effect 
Thirdly,  the  defendants  say,  that  there  was  not  any  other 
or  future  appointment  of  him,  the  said  Henry  James,  as 
coDector  as  aforesaid,  except  the  said  appointment  in  the 
aid  coudition  mentioned ;  and  that  during  the  continuance 
of  the  aaid  appointment,  no  rate  was  made  or  in  any  way 
existed,  which  he,  the  said  Henry  James,  could  legally,  or 
recording  to  law,  collect  or  get  in,  or  could  legally  or  ac- 
cording to  law,  demand  or  obtain,  by  virtue  of  his  said 
office ;  and  that  he  did  not,  at  any  time  during  the  oon- 
tinuaooe  of  the  said  appointment,  legally  receive  any  money 
by  virtue  or  for  the  purposes  of  the  said  act,  or  relative  to 
the  oollectorship  of  the  said  rates ;  and  that  he  did,  from 
time  to  time,  during  the  continuance  of  the  said  appoint- 
inent,  deliver  to  the  said  treasurer  all  books  and  papers,  and 
a  true  and  perfect  account  in  writing,  of  all  matters  and 
thing?  committed  to  his  charge,  by  virtue  of  the  act  recited 
m  the  said  condition.     Verification. 
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Special  demurrer  to  the  last  plea,  on  the  grounds,  first,  that 
if  the  defendant  James  had  received  money  by  virtoe  and  fcr 
the  purposes  of  the  act,  and  relative  to  the  collectorBhip,  be 
is  not  excused  firom  accounting  for  it,  and  paying  it  over, 
by  reason  of  any  illegality  connected  with  the  receipt  of  it 
Secondly,  that  the  plea  was  a  negative  pregnant,  and  that 
it  was  ambiguous  whether  it  meant  to  put  in  issae  the 
receipt  of  the  rates,  or  that  he  received  them,  but  that  sodi 
receipt  was  illegal.  Thirdly,  that  the  plea  tendered  an  ifiBoe 
upon  matter  of  law,  on  the  illegal  receipt  of  money,  and 
the  plaintiff  could  not  take  a  certain  or  material  issue  thereon. 

The  defendants'  points,  as  marked  for  aigument,  were, 
that  the  last  plea  is  good,  inasmuch  as  it  allies  a  substantial 
performance  of  the  condition  of  the  bond,  according  to  the 
true  intention  thereof,  which  intention  was  merely  to  insure 
the  due  collection  and  payment  over  by  the  collector  to  the 
treasurer,  of  all  monies  which  he  could  legally  collect,  and 
had  l^ally  received  in  his  office  of  collector,  and  not  to 
insure  the  collection  or  payment  over  of  the  rates,  which 
the  collector  was  not  authorized  by  his  office  to  collect 


WiUeSf  in  support  of  the  demurrer.  The  plea  does  not 
shew  either  a  performance  of  the  condition,  or  allege  any 
excuse  for  non-performance.  It  is  also  ambiguous  whether 
the  defendants  mean  to  deny  the  receipt  of  the  rates,  or 
to  allege  that  they  are  excused  firom  paying  them  over  on 
account  of  their  having  ill^ally  received  them.  AdmitdDg 
the  rates  to  have  been  ill^al,  the  collector  is  not  excused 
fix>m  accounting  for  the  money  received,  unless  he  haa 
had  notice  fix)m  the  rate-payers  to  refiind  it  The  plea 
should  then  have  averred  that  fact  The  principle  is  similar 
to  that  stated  in  Com.  Dig.  tit  ^*  Aceompt^  (E  4),  where  it 
is  said  to  be  a  good  plea  in  accompt,  ^  that  the  plaintiff  ?ras 
a  disseisor,  and  that  the  disseisee  hath  re-entered." 


The  Court  then  called  upon 

E.  K  JViUiams  to  support  the  plea.     The  plea  is  good 
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if  it  shears  a  sabstantial  performance  of  the  condition.    Ac- 
cording to  the  intent  of  the  parties.  Lord  Arlington  ▼• 
Merricke  (a)  established  that  the  terms  of  the  condition 
are  restrained  and  governed  by  the  recital     Applying  the 
principle  of  that  case  to  the  present,  it  will  appear,  that  the 
object  and  intent  of  the  parties  was  to  obtain  security  for 
tbe  doe  performance  of  the  office  of  treasurer.     That  is 
shewn  by  a  denial,  that  James  **  legally  received  any  money 
by  virtue,  or  for  the  purposes  of  the  act,  or  relative  to  the 
ooDectorship."    Nares  v.  Itowles  {b)  is  an  authority  in  point 
That  was  an  action  on  a  bond  taken  to  secure  the  due  col* 
kcdon  and  payment  over  of  public  duties  under  an  act  of 
Paifiament,  and  it  was  contended,  in  arrest  of  judgment, 
that  the  act  never  authorised  the  collection  of  the  duties. 
Lord  EUenborough  C.  J.,  says,  '^  Looking  at  the  condition 
of  this  bond,  as  it  appears  upon  the  record,  I  cannot  say 
that  if  the  rates  were  collected  without  any  authority,  the 
collector  could  be  called  upon  to  pay  them  over,  because 
he  would  be  answerable  to  the  individuals  from  whom  he 
had  illegally  recovered  the  money,  and  would  be  entitled  to 
retain  it  for  his  own  indemnity.     [Parke,  B. — That  is  only 
a  dictum  of  Lord  EUenborougKsy  and  ought  to  be  qualified ; 
if  a  party  pay  money  with  a  full  knowledge  of  the  &cts,  he 
cannot  recover  it  back].     The  question  here  is,  not  whether 
the  rate-payer  could  maintain  an  action  for  money  received 
to  bis  use,  but  whether,  under  the  terms  of  this  condition, 
the  sureties  are  liable  ?    The  object  of  the  bond  is  not  to 
secure  the  payment  of  monies  illegally  received,  but  of  such 
as  might  be  legally  collected  by  virtue  of  the  act.     The 
condition  recites,  that  James  had  been  appointed  collector 
**  of  rates  due  and  payable,  under  and  by  virtue  of  the  said 
flct"    As  &r  as  r^ards  the  sureties,  the  liability  is  limited 
to  die  accounting   for  monies   legally  received,    1  Wms. 
'  rnnd.  414,  n.  5.     The  special  grounds  of  demurrer  are 
<  rected  to  the  all^ation  in  the  plea,  as  to  the  illegal  re- 
(  ipt  of  the  money,  and  do  not  extend  to  the  averment. 


1841. 


(a)  2  Wins.  Sannd.  403. 


if)  14  East,  510 
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1841.  ^*  that  during  the  continuance  of  the  said  appointment  no 
rate  was  made,  or  in  any  way  existed  which  he,  the  said 
EL  James,  could  legally,  or  according  to  law,  collect"  That 
fact  then  being  admitted,  the  plea  affords  a  sufficient  priml 
&cie  answer. 

WiUeSy  in  leply.  It  is  admitted,  as  a  general  principle, 
that  the  condition  of  a  bond  is  restrained  by  the  redtah, 
but  in  the  present  case  the  language  is  suffi^ciendy  ex- 
tensive to  include  an  irregular  rate*  At  all  events^  the  plea 
is  a  negative  pregnant,  and  on  that  account  bad,  Myhe  v. 
Cole  (a),  Bac.  Abr.  tit  *'  Pleas/"  420.  It  also  tends  to  put  Id 
issue  matter  of  law,  and  to  bring  before  a  jury  the  question, 
as  to  whether  the  rate  was  legal  or  not?  The  plea  shodd 
have  shewn  in  what  the  ill^ality  of  the  rate  consisted, 
Jbbot  of  Str(Ua  Marcellas*  ccue  (A),  Banrfard  v.  Cope- 
land  (c),  Hume  v.  Livereidge  (cJ),  Jshby  v.  Harrit  (e^ 

m 

Lord  Abinqeb,  C.  B. — We  are  satisfied  that  by  the  terma 
of  the  condition  the  collector  was  not  bound  to  pay  over 
monies  unless  received  in  pursuance  of  the  act ;  we,  there- 
fore, think  the  plea  good  in  substance,  and  that  the  other 
objections  are  not  sufficiently  raised  by  the  demurrer.  Yoa 
had  better  amend. 

Parke,  B. — I  think  the  first  part  of  the  plea  would  have 
been  liable  to  the  objections  raised,  if  they  had  been  Boffi- 
dendy  pointed  out  by  the  special  demurrer.  It  seems  to 
me,  that  the  plea  should  either  have  averred  that  no  rate 
was  made,  or  have  shewn  in  what  req[>ect  it  was  illegal 
However,  it  is  clear,  from  the  context,  that  the  demurrer 
points  to  the  other  all^ation  in  the  plea,  nis^,  that  the 
collector  *^  did  not  legally  receive  any  money  by  virtue  or 
for  the  purposes  of  this  act"  That,  however,  appears  to 
me  a  sufficient  averment  of  performance  of  the  condition, 

(a)  Cro.  Jac.  87.  (d)  1  C.  &  M.  332. 

(6)  9  Co.  30.  (c)  Ante,  vol.  5,  p.  742. 

(c)  1  Nev.  ft  Per.  671. 
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md  it  is  enough  to  say,  that  upon  this  demurrer  the  plea        1841. 
is  good. 


Webb 

V, 

■  AlkCVfl 

Leaye  to  amend,  otherwise  judgment  for  Defendants.         and  Others. 


The  Attobi9ET  General  r.  Donaldson  and  Others. 

1  HIS  was  an  information  of  intrusion  against  the  de-  The  4  &  5 
^DdantSy  who  were  commissioners  of  sewers,  and  who  had,  ^^  to  ple^Uiur 
in  that  capacity,  rated  the  royal  palace  at  Kensington,  and  ^^^^^'^  ^ 
leried  the  rate,  by  distress,  in  a  house  alleged  to  be  part  of  Crown,  there- 

.1       ,  fore,  in  an  in- 

tbe  palace.  formation  for 

intni8ion,the 
Court  has  no 


Ogk  moved  for  a  rule,  calling  on  the  Attorney  Oeneral  powCTto 

pel  the  attof • 

to  shew  cause,  why  the  defendants  should  not  be  allowed  to  ney  general  to 
{Jead  several  matters.    It  was  proposed  to  plead,  first,  not  fe^„»  ^  ^ 
goilty ;  secondly,  that  the  house  in  question  was  not  part  j^^Jterir*'** 
of  the  Royal   Palace:    thirdly,  a  justification  under  the 
povrers  vested  in  the  commissioners  of  sewers.     Hie  Air 
iorney  Oeneral  v.  Snoto  (a),  and  Bex  v.  Huggins  (ft),  were 
referred  to  as  authorities  in  support  of  the  application. 

Pabkb,  B. — If  the  Attorney  OenereU  retoaes  to  consent, 
we  have  no  power  to  compel  him.  It  is  only  under  the 
4  &  5  Ann.  that  a  party  has  a  right  to  plead  double,  and, 
tmless  that  statute  binds  the  Crown,  we  have  no  juris- 
diction. Now  the  cases  referred  to,  have  been  expressly 
orenruled  by  the  Attorney  General  v.  Allgood{c)f  in  which 
Parker,  C.  J*,  observes,  that  Rex  v.  Huggins,  is  misreported, 
and  that  the  Attorney  Gener(d  v.  Snow  is  accompanied 
with  a  quaere  of  the  Reporter,  as  to  whether  the  4  &  5  Ann. 
extends  to  the  case  of  the  Crown. 

Rule  refused. 


(a)  1  Bunb.  96.  (c)  Parker,  1. 

(6)  Com.  422. 
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COURT  OF  QUEEN'S  BENCH. 


WLaxg  Cerm* 


IN  THE  FOURTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


1S41.  Ex  parte  Wilkinson. 

*Wbere  a  clerk  ^f  AMES  moved  for  a  rule  to  shew  cause,  why  an  articled 
ui^iittorne^  clerk,  named  Wilkinson,  should  not  be  discharged  fh>m  his 
who,  daring  the  articles,  by  which  he  was  bound  to  an  attorney  of  this  Court 

oontiiiitince  of  .  , 

the  articles,  who  resided  at  York.    After  serving  some  time,  the  attorney 

Court  vdll  ^  ^^U  i^^o  pecuniary  difficulties,  and  absconded,  in  order  to 

?*?*™Ae°  ^^^^"^  ^  creditors.      The   question  was,  as  to  how  the 

derk  from  his  service  of  the  rule  should  be  effected  ?    It  was  proposed, 

permit  it  to  be  that  the  rule  nisi  should  be  left  at  the  defendant's  last  place 

lut  place  of  of  abode  at  York,  and  be  stuck  up  in  the  Queen's  Bench 

^*°*^*"  ^  ,  Office.     He  cited  an  anonymous  case,  from  1   Chit  Rep^ 

on  his  agent,  if  558,  note,  a  similar  application  had  been  granted^  and  where 

he  has  one.  •     m  •       :■•       ^    i 

simiiar  service  directed. 

Williams,  J. — I  think  that  service  will  be  sufficient,  if 
he  has  not  an  agent  in  town.  If  he  has,  I  think  he  ought 
to  be  served  also. 

Rule  nisi  accordingly. 

James  afterwards  made  the  rule  absolute,  no  cause  being 
shewn. 

Rule  absolute. 
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1841. 

Cocker  r.  Shuttleworth. 

t  ORTESCUE  shewed  cause  against  a  rule  nisi,  obtiuned  "^ » defend- 

i?  Whitehursty  calling  on  the  plaintiff  to  shew  cause  why  improperly  ob- 

the  defendant  should  not  sign  judgment  as  in  case  of  a  non-  Son^oTa^u- 

suit,  he  not  having  proceeded  to  trial  pursuant  to  notice.    It  "®"*  *^th 

appeared,  by  the  affidavit,  that  after  issue  had  been  joined,  plaintiff,  and 

notice  of  trial  was  given  for  the  last  Summer  Assizes.     The  Mntial  to  hi. 

pUintiff  did  not,  however,  proceed  to  trial,  pursuant  to  his  ^t'^*^' 

notice,  and  the  present  rule  was  obtained  for  judirment  as  fornotpro- 

,  •»      C7  ceediMp  to 

incaseof  a  nonsuit  The  reason  stated  on  the  behalf  of  trial,  pumant 
tk  plaintiff  for  not  proceeding  to  trial  was,  that  the  de-  ^  ^' 
faidant's  attorney  had  surreptitiously  obtained  possession  of 
I  particular  paper,  which  was  essential  to  the  plaintiff's  case, 
fimn  a  servant  of  the  plaintiff.  The  affidavit,  however,  did 
not  disclose  what  the  nature  of  the  paper  in  question  was. 
Fortescue  contended,  that  this  conduct  of  the  defendant  was 
an  abundant  excuse  to  the  plaintiff  for  not  proceeding  to 
trial  at  the  time  stated  in  his  notice.  He  also  submitted, 
that  the  rule  ought  to  be  discharged,  with  costs,  without 
requiring  the  plaintiff  to  give  a  peremptoiy  undertaking, 
like  defendant  ou^t  never  to  have  applied  for  the  rule. 

WkUehursij  contra,  was  stopped  by  the  Court 

Williams,  J. — I  think,  that  as  the  defendant,  by  thus 
obtatoing  possession  of  this  paper,  has  prevented  the  plains- 
tiff  from  proceeding  to  trial,  it  furnishes  a  sufficient  reason 
^y  the  rule  should  be  dischaiged,  on  a  peremptory  under- 
taking by  the  plaintiff  to  proceed  to  trial  at  the  next  assizes; 
bnt  that  does  not  justify  the  discharge  of  this  rule  absolutely. 
The  rule  will,  therefore,  be  absolute  accordingly. 

Rule  absolute  accordingly. 


VOL.  IX.  Y  D.  p.  c. 
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1841. 


Wliere  a  judg- 
ment and  exe* 
cution  are  set 
aside  for  irre- 
ffiilarity,  the 
Court  has  no 
power  to  im- 
pose the  term 
on  the  defends 
ant,  that  he 
diall  bring  no 
acnoiL 


Adlam  V.  Noble. 

JLN  this  case  an  application  had  been  made  successfolly  to 
set  aside  a  warrant  of  attorney,  a  judgment  signed  tbeieoD, 
and  an  execution  levied,  on  the  ground  of  non-compHance 
with  the  provisions  of  I  &  2  Vict,  c.  110,  ss.  8  &  9.  Theruk 
was  not  moved  with  costs,  and  was  made  absolute  without 
costs ;  but  the  defendant  was  restrained  by  the  rule  from 
bringing  any  action. 

Adddion  afterwards  applied  to  amend  the  rule,  by  stiikiog 
out  the  term  thus  imposed.     He  contended,  that  the  Cooit 
had  no  power  to  restrain  a  party  from  bringing  his  action, 
as  the  setting  aside  proceedings  in  question  was  a  matta 
of  right     It  was  true,  that  in  some  cases^  where  a  partes 
proceedings  were  set  aside,  and  he  paying  the  costs  of  tbe 
application,  the  Court  imposed  the  term,  in  pcenam,  tlutt 
no  action  should  be  brought     That,  however,  was  by  con- 
sent, and  the  party  had  a  right  to  refuse  such  an  airaoge- 
ment.     Besides,  in  this  case,  no  costs  were  prayed*    He 
cited  Cash  v.  Wells  (a),  where  it  was  held,  that  the  ^^pli- 
cation  for  setting  aside  a  judgment  as  against  good  fidtfa,  ii 
ex  debito  justitiae,  and  the  Court  will  not  impose  on  the 
defendant,  as  a  condition  for  setting  it  aside,  that  he  shall 
bring  no  action.     Again,  in  Abbott  v.   Greemoood^b),  the 
Court  held,  that  if  a  proceeding  is  irregular  the  oppoote 
party  has  a  right  to  have  it  set  aside ;  and,  therefore,  if  the 
term  of  bringing  no  action,  is  not  imposed  by  the  Court  at 
the  time  of  disposing  of  the  rule  for  setting  aside  the  irregular 
proceedings,  the  successful  party  cannot  be  restrained  fiom 
bringing  an  action  in  respect  of  irregularity.    It  was  tme, 
that  in  the  case  o{  Larimer  v;  Lule  (c),  the  Court  held,  that 
on  setting  aside  a  judgment  and  execution  for  irregularity, 
it  would  restrain  the  defendant  fix>m  brin^^ng  an  action  of 


(a)  I  B.  &  Ad.  375. 

(b)  Ante,  vol.  7.  p.  534. 


(c)  1  Chit  Rep.  134. 
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trapass,  unless  a  strong  case  of  damages  was  shewn.     That        1841 . 

ease,  however,  as  well  as  the  others  to  a  similar  effect  men-       aw^am 

iooed  in  the  iiote  to  it,  must  be  considered  as  over-ruled       ^.  ^ 

^  Noble* 

by  the  two  cases  first  died. 

Buitf  in  support  of  the  rule»  contended*  that  a  power  to 
Rstnm  a  party,  under  such  circumstances,  was  vested  in 
the  Court,  and  he  mentioned  a  case  of  Fountaine  v«  Hall, 
'm  which  Mr.  Justice  Coleridge,  sitting  at  Chambers,  had 
«tt«i«Kl .  party  firom  bringmg  aa  action  in  a  case  amilar 
inisa&cts  to  the  present 

Cur,  adv.  vuU. 

WnxiAMS,  J. — I  have  spoken  to  my  brother  Coleridge 
about  the  case  of  Fountaine  v.  Hall,  and  he  infixrms  me 
dttt  that  case  was  veferred  to  him  for  the  purpose  of  saying 
bought  to  be  done.  He  there  took  the  question  of 
stajiug  any  action  in  respect  of  the  plaintiff's  irregularity 
into  his  own  hands.  No  one  objected  to  ihis,  and,  there* 
AK)  it  must  be  considered  as  having  beeti  done  with  the 
tadt  consent  of  the  defendant  My  brother  Coleridge, 
however,  had  no  doubt,  in  his  own  mind,  that  if  the  de«* 
iodmt  had  objected,  the  term  could  not  have  been  imposed. 
I  dunk  the  present  rule,  therefore,  must  be  simply  made 
ahsolute,  without  saying  anything  as  to  bringing  an  action. 

Rule  absolute  accordingly* 


Baksr  v.  Wells. 

iSUTT  shewed  cause  against  a  rule  nisi,  obtained  by  Ivherearule 
^«flw,  for  an  attachment  for  non-payment  of  costs,  pur-  S^j^enTfS" 

noQ-pajmentof 

CQMi,  porsttant  to  an  award,  has  been  obtained  in  one  Tenn,  and  dropped  in  consequence  of  ne- 
pNanoos  betwMA  tbe  jMitiei,  and  part  of  the  coBts  are  (Mid,  if  it  is  souffht  to  obtain  an  attach. 
^^fa  the  non-payment  of  the  residne,  the  rule  for  that  purpose  cannot  be  drawn  up  on  merely 
'^mg  the  draroed  rule,  and  an  aiBdayit  of  fresh  demand. 

The  Court  niii  discharge  a  rule  obtained  on  sudi  materials,  with  costs,  if  an  action  for  the 
^*fo^try  of  the  sum  in  dilute  was  pending  at  the  time  of  the  demand  made. 

Y  2 
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1841.        guant  to  an  award.    The  rule  was  drawn  up  on  reading  i 
^^"^2^^^     r*J©  lusi  of  Trinity  Term,  1840,  for  an  attachment  in  the 
«•  same  cause,  and  also  on  reading  an  affidavit  of  a  demand  of 

the  sum  in  question  from  the  defendant  Buti  contended, 
that  the  materials  on  which  the  rule  was  drawn  up  were 
insufficient.  It  should  have  been  drawn  up  on  reading  the 
rule  of  Court,  the  Master's  allocatur  thereon,  and  the  award, 
in  addition  to  the  affidavit  of  demand. 

MeUor,  in  support  of  the  rule,  contended,  that,  under  tk 
circumstances,  the  rule  had  been  drawn  up  on  su£Scient 
materials.  An  award  had  been  made,  and  the  costs  demanded 
in  the  usual  way.    In  Trinity  Term,  1840,  a  rule  nisi,  for 
an  attachment  for  non-payment  of  the  sum  in  dispute  was 
obtained.     That  rule  was  drawn  up  on  reading  the  rale  of 
Court,  the  Master's  allocatur  indorsed,  the  award,  and  the 
affidavit  of  demand.     After  obtaining  this  rule,  n^ociatioDS 
were  commenced  between  the  two  parties  for  the  payment 
of  the  money  by  instalments.     A  portion  was  paid,  and 
the  remainder  left  unpaid.     Nothing  ftuther  was  done  on 
the  rule  nisi  for  an  attachment     In  Michaelmas  Term  last, 
the  present  rule  was  obtained,  and  the  &cts  being  stated  to 
the  Court,  Mr.  Justice  Patteson  thought  it  would  be  sufficient 
to  draw  up  the  present  rule,  on  reading  the  dropped  role  of 
Trinity  Term  last,  together  with  an  affidavit  of  a  fresh  de- 
mand made.     It  was  submitted,  that  the  dropped  rule  being 
drawn  up,  on  reading  the  proper  materials  for  such  an 
application  as  the  present,  it  was  sufficient  to  draw  up  this 
rule  on  reading  the  dropped  rule. 

Williams,  J. — What  is  there  to  shew  on  the  fiwe  of  tins 
rule,  that  it  has  been  drawn  up  on  reading  the  documents, 
which,  according  to  the  practice  of  the  Court,  are  made  the 
foundation  of  that  rule  ?  I  can  entertain  no  doubt  upon  the 
point  I  think  that  it  is  not  sufficient  to  draw  up  this  role, 
merely  on  reading  the  dropped  rule  nisi,  of  Trinity  Teim 
last     The  present  rule,  must,  therefore,  be  discharged. 
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£ii^  contended,  that  the  rule  ought  to  be  discharged  1811. 
fidi  costs:  for,  it  was  expressly  sworn,  that  an  action  had  Baker 
been  hroo^ht  for  the  recoveiy  of  the  same  sum  as  that  for  «• 

iduch  the  present  rule  for  an  attachment  was  obtained. 
Hut  action  was  pending  at  the  time  the  demand  supporting 
this  nile  was  made.  The  writ  was  issued  on  the  19th  of 
Jjae,  and  the  demand  was  made  on  the  Ist  of  July.  He 
dted  the  case  of  Higgim  v.  WiUei  (a).  That  case  shewed 
that  the  Court  viewed  the  conduct  of  a  party  bringing  an 
acdoQ  on  an  award,  and  applying  for  an  attachment  during 
its  pendency,  as  exceedingly  improper. 

MeOM'  cited  the  case  of  PauU  v.  PauUQ)),  where  it  was 
kid,  that  an  attachment  for  a  non-performance  of  an  award 
vrald  not  be  granted,  if  an  action  has  been  commenced, 
except  on  the  terms  of  discontinuing  the  action,  and  paying 
^  costs.  That  case  might  be  an  authority  to  shew  that 
the  Court  would  not  grant  an  attachment  without  discon- 
trnaing  the  action,  but  was  no  authority  to  prove  that  if 
the  nile  was  obtained  for  an  attachment,  it  would  be  dis- 
diaiged  with  costs  (c). 

Cur.  ado.  uU. 

WiLUAMB,  J. — It  i^pears  to  me,  that  as  there  were  two 
nr^golarities  in  this  case  on  the  part  of  the  person  applying, 
one,  in  not  bringing  the  documents  properly  before  the 
Court ;  and  the  other,  in  bringing  an  action  for  the  same 
cause,  and  during  its  pendency  making  the  dem^d  sup- 
porting this  rule,  and  it  does  not  appear  that  that  action 
has  been  discontinued^  the  rule  must  be  dischaiged,  with 
costs. 

Rule  discharged,  with  costs. 

{a)  3  M.  &  R.  382.  &  P.  81  where  the  Court  refused 

(6)  Ante^  vol.  2,  p.  340.  to  grant  an  attachment  on  an 

(c)  See  Badky  v.  Looeday^  1 B.     award,  pending  an  action  on  it. 
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AlFOBD  V*  FSLLOWES. 


costs. 


Where  nego-      MiUTT  shewed  cause  against  a  rule  nisi,  obtained  by 

tiatioiis  for  the  ,  .     , 

settlement  of  Taprel,  which  called  upon  the  plaintiff  to  shew  cause,  m; 
^oceeded,  ^'  judgment  as  in  case  of  a  nonsuit  should  not  be  ogned.  It 
mtil  it  is  too  ^ag  a  country  cause,  and  issue  was  joined  in  sufficient  time 
plaintiff  to  to  give  notice  of  trial  for  the  last  summer  assizes.  No  notice 
Sial,aooordkg  of  trial,  however,  was  given.  In  answer  to  the  applicadon, 
S.tSS"  «"  '^^^^  '^•^  prodaced,  in  which  it  was  sworn,  that  the 
and  the  de-  reason  why  the  plaintiff  did  not  give  notice  of  trial  at  thoec 
tains  a  rule  for  assLzes,  was,  that  a  n^ociation  had  been  commenced  between 
case^f  a  non^  ^^  plaintiff  and  the  defendant,  for  the  settlement  of  the 
^U «£(ch^"^  cause,  and  that  negociation  could  not  be  considered  m 
the  rule  with  having  finally  iailed,  until  the  month  of  December  last  It 
was,  therefore,  impossible,  under  such  circumstances,  tot  the 
plaintiff  to  proceed  to  trial,  according  to  the  course  and 
practice  of  the  Court  Under  these  circumstances,  it  was  sub- 
mitted, that  as  the  defendant  was  a  party  to  the  n^otiation, 
and  was,  therefore,  aware  that  the  plaintiff  could  not  pro- 
ceed to  trial  at  the  last  Summer  Assizes,  the  present  role 
ought  not  to  have  been  obtained  for  judgment  as  in  case  of 
a  nonsuit 

Taprel,  in  support  of  the  rule,  contended,  that  the  &cts 
stated  in  the  affidavit  read,  might  be  a  sufficient  ground  ibr 
discharging  the  rule  on  a  peremptory  undertaking,  be- 
cause a  sufficient  excuse  was  furnished  for  not  proceeding 
to  trial,  but  could  be  no  ground  for  dischaiging  the  rule 
absolutely. 

Williams,  J. — ^The  question  is,  whether  what  occurred 
between  the  parties  is  not  only  an  excuse  for  not  proceeding 
to  trial,  but  whether  it  would  render  any  proceeding  on  the 
part  of  the  plaintiff  contrary  to  good  faith,  supposing  he 
had  proceeded  to  trial  ?  It  seems  to  mc,  that  the  attempt 
to  arrange  the  matter  by  means  of  negociation,  would  have 
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heen  an  excuse  to  the  defisndant  for  not  appearii^  at  the        1841. 
tnaL    I^  then,  the  plaintiff  could  not,  under  the  circum-       alford 

itiDOBB,  have  proceeded  to  trial,  inthout  commitdoff  a  breach  «• 

i.4..,.  111^1  F1LLOWK8. 

of  tuth.  It  appears  to  me  that  the  defendant  was  wrong  in 

obtaining  this  rule*     The  present  rule,  therefore,  must  be 

diflcfaaiged,  and  with  costs. 

Rule  discharged,  with  costs. 


Wyatt  r.  NicHOLLa 

Montague  smith  shewed  cause  against  a  rule  The  Court  will, 

m,  obtained  by  Udall,  for  enlarging,  for  four  months,  a  ^^^ces, 

peremptory  undertaking  given  by  the  plaintiff.     It  was  an  ""^  f  "/Ssts. 

action  for  the  recovery  of  a  sum  of  7l»  Ss.  1 1  c2.,  and  a  writ  of  ]>ermH  a  plain- 

tiial  had  been  obtained  to  tiy  the  issue  before  the  imder  by  the  period' 

aheriff.    The  debt  was  incurred  in  the  month  of  June,  1832,  ilTm^Z^ 

and  the  present  action  was  brousfat  at  the  befionninir  of  the  'wl^^^nf  * 

^  '-o  o  o  peremptory 

jear  1838.     The  plaintiff  not  having  proceeded  to  trial  ac-  undertaking/ 

cording  to  the  course  and  practice  of  the  Court,  a  rule  nisi, 

for  judgment  as  in  case  of  a  nonsuit  was  obtidned.     That 

nde  vras  discharged,  on  the  plaintiff  giving  a  peremptory 

oodertaldng  to  try  the  cause  in  two  months.     The  excuse 

made  for  not  proceeding  to  trial  before,  was  the  lunacy  of 

8  material  witness.     On  the  same  ground,  it  was  sought  to 

rapport  the  present  application,  to  enlarge  the  peremptory 

undertaking  for  four  months.     This,  it  was  submitted,  was 

DO  ground  for  enlarging  the  peremptory  undertaking;  as  it 

being  impossible  to  ascertain  when  the  witness  in  question 

would  cease  to  be  a  lunatic,  the  peremptory  undertaking 

might  be  enlarged  for  an  unlimited  period.*    The  Court 

would  not  allow  such  delay  on  the  part  of  the  plaintiff. 

Udall,  in  support  of  the  rule,  contended,  that  the  appli- 
cation was   reasonable.     The  cause  of  the  plaintiff's  not 


NlCHOLLS. 
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1841.        proceeding  to  trials  did  not  proceed  from  any  finilt  of  the 

Wyatt  P^°^9  ^^^  ^^  ^0  ^^  ^f  ^o^  1^^  period,  for  which 
it  was  proposed  to  enlaige  the  peremptory  madertaking,  wm 
not  excessive;  and  if  the  defendant  was  anxious  to  tiy 
sooner  than  before  the  lapse  of  four  months,  he  mig^t  take 
down  the  record  by  proviso. 

Williams,  J. — ^I  think  the  peremptory  undertaking  must 
be  enlaiged  for  four  months,  the  plaintiff  paying  the  costs  of 
the  application. 

Rule  absolute  accordingly. 


Goodman  v.  Trevanion. 

What  is  suffi.  A  NO  WLES  moved  for  leave  to  sign  judgment  on  an  old 

a  defendwit  i*  warrant  of  attorney.    The  question  was,  whether  sufficient 

auAorbe'the'  pw>of  was  given  that  the  defendant  was  still  alive.    The 

signing  of  a  affidavit  ou  which  the  application  was  founded,  stated,  that 

juagment  on  an 

old  warrant  the  deponent  had  seen  the  defendant  within  six  months ; 
orney.  ^^^  ^^  defendant's  attorney  had  stated  to  the  deponent 
that  his  client  was  living  near  Bruges ;  that  the  deponent, 
on  the  24th  of  December,  called  on  the  defendant's  attorney, 
and  that  the  attorney  told  him,  that  he  had  received  a  letter 
from  the  defendant  on  the  21st,  which  information  the  de- 
ponent believed  to  be  true;  that  the  attorney  shewed 
deponent  a  letter  as  the  one  which  he  had  received;  that 
the  deponent  was  acquainted  with  the  handwriting  of  the 
defendant,  and  that  he  believed  the  letter  to  be  in  his 
handwriting. 

Williams,  J. — I  think  that  is  sufficient  proof  that  the 
defendant  is  alive.     You  may,  therefore,  take  your  rule. 

Rule  granted 
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1841. 

BoucHSR  0.  Roe. 

Addison  voaved  for  a  rule  to  shew  cause,  why  the  de-  ApUmtiffmay 
cundon,  in  this  case,  and  all  subsequent  proceedii^  should  ntion,  and 
not  be  set  aside  for  irregularity.    The  defendant  was  in  ^^^f^^^ 
custody  of  the  Marshal,  at  the  suit  of  a  third  person,  defend^t  who 

J^  '  ^     ^  r  u  in  custody  at 

Wliile  in  such  custody,  the  present  plaintiff  served  him  the  suit  of  & 

with  a  writ  of  summons,  and  afterwards  with  notice  of  de-  and  u  not 

daration,  instead  of  the  declaration itsel£    It  was  contended,  2i«^hkdf^ 

that  the  declaration  ought  to  have  been  served,  and  not  filed,  c^an^ion- 
aod  notice  given,  as  the  prisoner  was  in  custody. 

WnjjAMS,  J. — ^There  is  nothing  whatever  to  prevent  a 
plaintiff  fiiom  proceeding  in  the  ordinary  mode  against  a 
defendant,  though  at  the  time  he  happens  to  be  in  prison 
at  the  suit  of  a  third  person.  The  case  might  be  different, 
if  he  was  in  custody  at  the  suit  of  the  plaintiff.  Yon  will, 
tbeiefore,  take  no  rule. 

Rule  refiised. 


Fbiden  r.  Brat. 

fwALLINGER  moved  for  the  costs  of  the  day,  in  this  The  Court  will 

case,  for  not  proceeding  to  trial  pursuant  to  notice.     He  ^©^"the 

was  instructed  to  move  that  the  rule  should  be  drawn  up  5°*^  ^.?*® 

*  day,  with  a 

with  a  stay  of  proceedings.  stay  of  pro- 


ceedings. 


WnxiAMS,  J. — That  is  a  term  which  cannot  be  introduced 
into  the  rule.  You  may  have  the  rule  absolute  in  the  first 
instance  for  the  costs  of  the  day. 

Rule  accordingly. 
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1841. 

KmWAN  V*  GkXXDICAN. 

A  warrant  of      Wv  HA  TEL  Y  diewed  cause  against  a  rale  nisi,  obtained 
bJf*I^*iSi^  by  JTltfj^tfn  for  takiDg  a  wairant  of  attorney  given  by  the  de- 
^  "'^  torn      fendant  oS  die  file,  and  cancelling  it,  on  the  ground  that  the 
prooeedingi       consideration  on  which  it  was  foonded  was  illegal   Itap* 
i^^for    °    peared,  by  the  affidavits,  that  the  plaintiff,  Mrs.  ELiiwan,  had 
^^^^^  .,    employed  the  defendant  as  her  attorney.  In  the  coiine  of  this 
iUes^andtoid,  employment,  he  so  fiur  misoonducted  himself  that  a  role  iras 
will  direct  it     granted,  requiring  him  to  shew  cause,  why  he  should  notbe 
the  file  and  ^     Struck  off  the  roll  of  attorneys  of  this  Court.     While  thb 
<*™^^**^         rule  was  pending,  Goodman  applied  to  Mrs.  Kirwan,  to  in- 
duce her  not  to  prosecute  her  rule  any  further.    In  order 
to  induce  her  to  accede  to  his  proposal,  he  offered  her  the 
warrant  of  attorney  in  question,  which  secured  the  payment 
of  a  considerable  sum  of  money ;  thb  offer  was  accepted 
The  money  was  to  be  paid  within  a  certain  time.    Not 
being  so  paid,  Mrs.  Kirwan  became  urgent  for  the  liqui- 
dation of  her  claim.     Goodman  then  obtained  the  present 
rule,  to  set  aside  the  warrant  of  attorney,  on  the  ground 
that  the  consideration  on  which  it  was  founded  was  illegal 
It  was  submitted,  that  the  Court  would  not  yield  to  such 
an  application  on  the  part  of  a  person  who  had  so  im- 
properly and  unprofessionally  conducted  himself. 

ThesigeTf  in  support  of  the  rule,  cited  the  case  of  Collins 
V.  B lantern  (a).  That  was  an  action  of  debt  on  a  bond 
for  700L  :  to  the  declaration,  the  defendant  pleaded,  that  a 
person  named  John  Rudge,  had  indicted  two  of  the  obligon 
and  three  others  for  perjury;  that  Rudge,  the  plaintiff, 
and  the  five  indicted  persons  agreed  that  the  plaintiff 
should  give  Rudge  his  note  for  350/1.  in  consideration  of  his 
not  appearing  to  give  evidence  on  the  trial  of  the  indict- 

(a)  3  Wils.  341. 
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mentfor  perjury,  and  that  the  obligors  should  ^ve  their        1841. 
iKmds  to  the  plaintiff  as  im  indenmily  for  giving  "T^ 

that  the  note  and  the  bond  were  respectively  eiven  for  the  <^« 

OoODM  AN 

illegal  consideration  mentioned.  On  demurrer  to  this  plea, 
it  was  held,  that  the  bond  was  void  at  common  law.  In 
PooIy.  Bousfield  (a),  an  agreement  was  made  between  the 
payee  of  a  bill  of  exchange  and  the  drawer,  that  he  would 
not  enforce  payment  of  the  whole  amount  of  the  bill,  pay- 
able by  the  acceptor,  provided  the  drawer  would  not  move 
tbe  Court  of  King's  Bench  agunst  the  payee,  who  was  an 
attorney,  for  the  purpose  of  requiring  him  to  answer  the 
matters  of  an  a£Sdavit  In  an  action  by  the  payee  against 
the  acceptor,  this  agreement  being  proved.  Lord  Ellen* 
ionugh  held  the  agreement  to  be  corrupt  and  invalid,  and, 
therefore,  no  discharge  of  the  acceptor.  On  these  autho- 
rities, it  was  contended,  that  the  warrant  of  attorney  in  ques- 
tioQ  was  invalid,  and,  therefore,  ought  to  be  set  aside,  in  ao- 
coidance  with  the  prayer  of  the  rule. 

Cur,  adv.  vuU, 

WnxiAMS,  J. — This  case  has  been  brought  before  me,  on 
affidavits,  certainly  of  an  enormous  length,  which  set  forth 
the  transaction  between  the  parties  during  a  great  number  of 
jeaiB.  The  result  of  them  is,  that  this  warrant  of  attorney 
was  given,  in  order  to  induce  Mrs.  Kirwan  to  drop  her  pro- 
ceedings on  a  rule  to  strike  Goodman  off  the  rolL  The 
case  does  not  go  so  fieur  as  that  of  ColUnt  v.  Blanterfh  but 
comes  within  the  principle  of  Pool  v.  Bousfield.  The  re- 
nlt  of  these  authorities  is,  that  it  is  contrary  to  the  policy 
of  the  law  that  such  a  consideration  should  be  allowed  to 
prevail  If  the  attorney  had  misconducted  himself  in  his 
profissaonal  capacity,  and  an  inquiry  was  commenced,  it 
ought  to  proceed.     A  warrant  of  attorney  given  for  the 

(0)  1  Camp.  55. 
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1841.        express  purpose  of  stifling  inquiry,  it  seems  to  me,  cannot 
^"^^^JjJJ^J/      "^  allowed  to  stand.     The  present  rule  must,  therefore,  be 
V.  made  absolute. 

Goodman.  t%   i      .      i 

Rule  aoBolute. 


MuNK  V.  Cas& 

If  ihe  sheriff  IrLATT  shewed  cause  against  a  rule  nis^  obtained  by 
the  premises  of  Warren^  calling  on  the  sheriff  of  Hertfordshire  to  shew  cause, 
are  so^ri"*     ^^^  ^^  return  to  a  writ  of  fieri  facias,  in  this  case,  should 

caded,  that  he    not  be  set  aside.     The  affidavit,  on  which  the  rule  was  ob- 
is unable  to 
ascertain  whe-    tained,  stated,  that  a  writ  of  fieri  &cias  had  i^ued  in  this 

fendant  has  cause,  directed  to  the  sheriff  of  Hertfordshire,  the  service  of 
S^lf ^'a.  ^^®  '^^  ^  return  the  writ,  and  the  return  itself.  The  sub- 
on  which  a  Stance  of  that  return  was,  that  the  sheriff's  officer,  Horatio 
made,  it  is  a  Drummond,  had  gone  to  the  premises  of  the  defendant,  and 
he  shoSdstaito  ^^^^^  them  barricaded  and  &stened  up  so  as  to  be  inaccessible 
eiAer  that  the  down  to  the  time  of  makincr  the  return,  by  reason  of  which 

defendant  has  ^  %      %        r^ 

goods,  or  that    the  sheriff  was  unable  to  say  whether  Cass,  the  defendant, 

had  any  goods  whereon  a  levy  might  be  made ;  that  the  sheriff 
could  not  find  that  Cass  had  any  other  residence  wherein  any 
property  of  which  he  was  possessed  could  be  found.  Piatt 
submitted,  that  this  return  was  sufficient,  as  it  furnished  a  suffi- 
cient excuse  to  the  sheriff  for  not  executing  the  writ.  Hie 
affidavit,  in  answer  to  the  application,  was,  that  the  writ  of  fieri 
facias  had  been  sued  out  on  the  2nd  of  November.  On  the 
3rd  of  November,  the  sheriff  made  out  his  warrant  to  Horatio 
Drummond,  his  officer,  the  warrant  being  indorsed  to  levy 
173^;  that  the  officer  being  of  a  peculiar  appearance,  and  well 
known  at  Ware,  at  which  place  the  defendant  resided,  sent 
hig  follower  to  the  dwelling-house  of  the  defendant,  in  order 
to  obtain  admission.  This  he  found  impossible.  Efforts  were 
made  for  this  purpose  down  to  the  16th  of  November.  On 
that  day,  similar  efforts  were  made,  the  first  thing  in  the 
morning  and  the  last  thing  at  night.     [  Williams^  J. — The 
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Sheriff  does  not  say  poeitiyely,  that  there  are  bona  or  nulla        1841. 
boDa.]  The  sheriff  could  not  make  any  other  return.  He  had        mJ^nk 
no  right  to  break  open  the  outer  door^  in  order  to  ascertain        ^• 
whether  there  were  goods  on  which  he  might  levy ;  and  if 
he  did,  he  would  be  liable  to  an  action  at  the  instance  of 
the  defendant^  and  he  could  not  return  nulla  bona,  because 
he  would  be  liable^  if  there  were  any  goods  on  which  a  levy 
might  be  made^  to  an  action  for  a  &lse  return.     The  real 
fict  appeared  from  the  affidavit,  which  was,  that  the  de- 
fendant was  dead,  and^  therefore,  it  was  quite  clear  that  this 
ippBcation  was  only  an  attempt  to  obtain  payment  from 
the  dieriff  of  that  debt  which  might  be  enforced  against 
tk  estate  of  the  defendant    The  reason  of  the  attempt 
was^  that  it  was  doubtful  whether  the  estate  would  turn 
out  to  be  solvent 

Warrefiy  in  support  of  the  rule,  was  stopped  by  the 
Court 

Williams^  J. — No  instance  has  been  shewn  to  me  in  which 
it  has  been  held,  that  the  sheriff  can  make  such  a  return  as 
diis.  No  doubt  he  is  in  a  situation  of  difficulty.  That,  how- 
ever, is  not  a  case  of  novelty,  as  the  sheriff  is  often  placed  in 
positions  of  difficulty,  out  of  which  he  must  get  as  well  as 
hecan.  The  case  has  been  argued  on  the  part  of  the  sheriff 
« if  an  interference  had  taken  place  with  his  exertions  on 
the  part  of  the  Queen's  enemies.  He  must  either  return 
that  there  axe  no  goods  to  take,  or  he  must  take  them.  The 
present  rule  will  be  absolute  with  costs,  and  a  week's  time 
may  be  gken  to  the  sheriff  to  amend  his  return. 

Rule  accordingly* 
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Price  v.  Price. 

The  Court  will  r  «  LBE  moved  for  a  rule  to  shew  canse  why  the  certir 
the  certificate  ficate  of  the  arbitrator  in  this  case  should  not  be  set  aside^  on 
tor^^^^  the  giound  that  he  had  clearly  committed  a  mistake,  in  the 
than  an  award,  conclufflioD  whioh  he  had  drawn  from  the  documents  mesented 

on  the  groond 

of  a  mistake  as  to  him.  The  ciUise  had  been  called  on  and  had  proceeded 
c^erfdenoe!  some  way»  when  it  appeared  that  the  issue  between  the 
parties  depended  on  a  matter  of  account  It  was  then 
suggested,  that  it  should  be  referred  to  a  gendeman  at  the 
Bar.  The  suggestion. was  adopted,  and  it  was  agreed,  in 
order  to  avoid  expense,  that  he  should  give  a  certificate  in- 
stead of  making  an  award.  The  parties  appeared  befiire 
him,  and  the  plaintiff  having  proved  his  caae,  the  de- 
fendant produced  Certain  receipts,  which  applied  to  other 
matters  than  those  for  which  the  (daintiff  claimed  The 
arbitrator,  however,  misunderstood  the  effect  of  the  receiplB^ 
and  certified  that  the  plaintiff  had  no  cause  of  action.  This 
oonduaion  was  clearly  a  mistake,  and  was  quite  oontrsiy 
to  the  evidence  in  the  cause.  The  object  of  the  present 
iqpplication  was  to  set  aside  that  certificate.  No  doubt  the 
geo^nl  rule  was  with  respect  to  awards^  that  where  an  ar- 
bitrator had  made  a  mistake  as  to  the  merits  of  ^  case, 
the  parties  were  still  bound  by  his  decision.  The  case  of 
a  certificate^  however,  it  was  submitted,  diffeted  from  that 
of  an  award.  In  an  award,  the  aihitrator  pronounced 
both  on  the  law  and  the  evidence,  and,  therefore,  assumed 
the  situatiou  of  both  judge  and  jury.  In  the  case  of  a 
certificate,  however,  he  was  merely  put  in  the  situation  of 
the  jury.  His  decision,  therefore,  as  to  the  fiu^ts,  must  be 
liable  to  revision,  in  the  same  manner  as  the  verdict  of  a 
jury.  If  the  jury  gave  a  verdict  agunst  evidence,  the  Court 
would  correct  their  error ;  the  arbitrator  being  placed  in 
the  same  situation  as  the  juiy,  when  he  gave  a  certificate, 
his  erroneous  decision  must  be  equally  liable  to  correction. 


Price. 
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Williams,  J. — The  matter  in  question  has  been  referred        1841. 
to  an  arbitrator,  who  is  a  judge  chosen  by  the  parties  them-     ^^^^''^ 
selves.  They  must,  therefore,  abide  by  his  decision,  although  «• 

he  may  have  made  a  mistake.  That  has  been  clearly  de- 
termined in  a  variety  of  cases.  There  is  no  distinction 
between  a  certificate  and  an  award,  and,  therefore,  the  par- 
ties must  abide  by  the  decision  of  the  arbitrator  so  pro- 
Doonced.     You  will,  therefore,  take  no  rule. 

Rule  refused. 


WoBTHAM  0.  Tuck. 

UgLE  moved  to  make  absolute  a  rule  for  entering  up  The  Court  wUl, 
judgment  on  an  old  warrant  of  attorney.     The  affidavit  on  rircunuSLMeL 
Mch  he  applied,  was  made  by  the  clerk  of  the  plaintiff's  ji^^'Vl"^^ 
attorney.  The  deponent  stated,  that  he  had  gone  to  the  de-  lute  on  an  old 
fendant's  usual  place  of  residence,  where  he  lodged.  He  had  tomey,  where 
there  made  inquiries  as  to  when  the  defendant  was  likely  £^^^J^^ 
to  be  at  home.     The  landlady  of  the  house  stated,  that  the  ^^  ^^^  l<n<^ 
defendant  was  somewhere  in  London,  but  that  she  did  not  house  in  which 
know  where,  nor  did  she  know  when  he  would  be  back  again.  loLes.^     * 
"Hie  affidavit  also  stated,  that  the  defendant  had  neither 
wife,  nor  child,  nor  servant^  nor  attorney  on  whom  the  rule 
Goold  otherwise  be  served.     The  rule  nisi  had  been  left 
with  the  landlady.      Under   these  circumstances,  it  was 
mged,  that  sufficient  had  been  done  to  entitle  the  plaintiff 
to  make  the  rule  msi  absolute. 


CoLERiDOB,  J. — ^You  may  take  the  rule  absolute,  but  do 
not  issue  execution,  until  after  the  expiration  of  4i  week. 


Rule  absolute  accordingly. 
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Service  of  a  de- 
claration in 
ejectment  on  a 
servant  of  the 
tenant  on  the 
premises,  is 
insufficient,  al- 
though the  de- 
ponent servinff 
It,  subsequent^ 
converses  with 
the  tenant,  and 
explains  the 
nature  of  the 
declaration. 


Doe  d.  Ginger  v.  Roe. 

UEATON  moved  for  leave  tosign  judgment  against  the 
casual  ejector.  The  affidavit  on  which  he  applied,  stated  a 
service  of  the  declaration  on  a  servant  of  the  tenant  in  pos- 
session on  the  premises ;  that  the  deponent  had  afterwards 
seen  the  tenant  in  possession^  and  conversed  with  him  on 
the  subject  of  the  action^  and  explained  to  him  the  nature 
of  the  declaration,  but  in  the  course  of  the  conversation,  do 
statement  was  made  by  the  tenant,  that  the  dedaration 
had  come  to  his  hands.  He  cited  Doe  d.  Messer  v.  Roe  (a\ 
where  it  was  held,  that  service  on  the  servant  of  the  tenant 
in  possession,  she  stating  her  mistress  to  be  too  ill  to  be 
seen,  and  that  she  had  given  the  declaration  to  her  mistresG^ 
is  sufficient  for  a  rule  nisi  for  judgment  against  the  casual 
ejector.  This  service,  it  was  submitted,  was  sufficient,  if 
not  for  a  rule  absolute,  for  a  rule  nisL 


WiLLiAMSy^J. — I  think  that  as  there  is  no  admission  on 
the  part  of  the  tenant  in  possession,  that  the  declaration 
has  been  received  by  him,  there  ought  to  be  no  rule. 


Rule  refused. 


(a)  Ante,  vol.  5,  p.  716 


Where  an  at- 
torney applies 
to  be  struck  off 
the  roll  at  bis 
own  request, 
be  most  not 
only  swear, 
that  no  pro- 
ceedings are 
pending  a- 
ffunst  him,  but 
also,  that  he 
expects  none. 


Ex  parte  Gbat. 

AjEAHY  moved  to  strike  an  attorney  off  the  roll,  at  his 
own  request  The  affidavit,  on  which  he  moved,  stated  that 
no  proceedings  were  pending  against  the  applicant,  but  did 
not  proceed  to  swear  that  he  expected  none. 

WiLLiAUS,  J. — That  is  not  sufficient;  he  oug^t  to  swear 
that  he  expects  no  proceedings  against  him. 

Application  refused. 
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Blackburn  r.  Godrick. 

ff  •  If.  WATSON  moved  for  a  rule  to  shew  cause,  why  Where  an  in- 
the  plaintiff  in  this  case  should  not  b6  at  liberty  to  enter  cognovit  be- 
op  judgment  against  the  defendant  nunc  pro  tunc.     The  t^HetA  onT 
defendant  had  given  a  cc^ovit  to  secure  the  payment  of  a  defendant,  tibe 
certain  sum  by  instalments,  each  instalment  to  be  paid  at  to  allow  judg- 
periods  of  six  months  each.     The  first  instalment  became  tereduponthe 
doe  in  the  month  of  May  last,  and  was  duly  paid.     The  !Jf  °t^'^°""'' 
next  instalment,  according  to  the  terms  of  the  cognovit, 
became  due  on  the  15th  of  November.    Before  the  latter 
day  arrived,  the  defendant  died,  but  the  plaintiff  did  not 
hear  of  the  death  until  after  the  15tli  of  November.     The 
affidavit  stated  that  the  instalment  due  on  that  day  had  not 
been  paid.     The  question  was,  whether  the  Court  would 
aDow  judgment  nunc  pro  tunc  to  be  signed  on  the  cognovit  ? 
By  3  Reg.  Gen.,  H.  T.,  4  Wm.  4,  (Practice  Rules)  (a)  it 
was  ordered,  that  **  all  judgments,  whether  interlocutory  or 
final,  diall  be  entered  of  record  of  the  day  of  the  month  and 
year,  whether  in  Term  or  Vacation,  when  signed,  and  shall 
not  have  relation  to  any  other  day."    A  proviso  was  how- 
ever mtiodued  into  that  rule,  '^  that  it  shall  be  competent 
fi>r  the  Court  or  a  judge  to  order  a  judginent  to  be  entered 
nunc  pro  tunc.**    The  power  of  the  Court,  therefore,  re- 
mained the  same,  to  exercise  its  discretion  with  respect  to 
ordering  judgments  to  be  entered  up  nunc  pro  tunc     In 
the  case  of  Calvert  v.  Tamlin(b)9  where  a  cognovit  was 
given  on  the  8th  of  February,  in  Hilaiy  Term,  with  a  con- 
dition that  judgment  should  not  be  entered,  unless  de&ult 
should  be  made  in  payment  on  the  ensuing  firet  of  April, 
and  the  defendant  died  in  Hilary  Vacation,  before  the  first 
of  April,  judgment  entered  up  on  the  10th  of  April  in 
Hikiy  Vacation,  after  defendant's  death  was  held  regular, 
as  relating  to  the  first  day  of  Hilary  Term,  as  also  execution 

(a)  Ante,  vol.  2,  p.  313.  (by  5  Bing.  1 ;  2  M.  &  P.  1. 
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1841.        tested  of  a  day  in  that  Term^  anterior  to  the  defendanA 
^[j^l^^    death.     There,  Lord  Wynford  said,  "  As  the  law  stands  at 
«•  present,  a  cognovit  is  revoked  by  the  death  of  the  party, 

although  it  is  difficult  to  find  a  satis&ctoiy  reason  for  this, 
since  the  party  has  nothing  more  to  do  after  giving  the 
cognovit^  which  distinguishes  it  from  the  case  of  a  sobmia- 
sion  to  an  award.    The  Courts,  however,  have  allowed  a 
fiction  to  prevail  for  the  fiutherance  of  justice,  and  in  Brof 
ner  v.  Langmead  (a),  it  was  decided,  that  a  judgment  sdgDed 
in  any  part  of  the  Term  or  subsequent  Vacation,  relates 
back  to  the  first  day  of  the  Term,  notwithstanding  the 
death  of  the  defendant  before  judgment  actually  agned; 
and  that  an  execution  against  the  goods  of  the  defendant 
might  be  taken  out  upon  it,  tested  the  first  day  of  the 
Term  "  (6).     That  was  an  authority  in  support  of  the  present 
application.    Again,  in  many  cases,  where  a  delay  took 
place  in  the  proceedings  of  the  plaintifi^,  in  consequence  d 
delay  oa  the  part  of  the  Court,  it  was  usual  to  allow  jad||^ 
ment  to  be  signed  nunc  pro  tunc    The  case  might,  in 
fact,  be  compared  to  that  of  a  verdict  found  in  fiivour  of  a 
party,  and  the  opposite  party  died  between  verdict  and 
judgment     In  such  a  case,  by  the  17  Car.  2,  c  8,  &  1,  the 
judgment  might  be  s^ed  within  two  Tenne  afta:  the 
verdict    Here,  the  appUcation  to  sign  judgment  was  made 
within  two  Terms  afier  the  instalment  became  due,  which 
might  be  considered  as  equivalent  to  a  verdict 

WiLLiAua,  J. — I  have  no  difficulty  in  deciding  this  case. 
I  have  clearly  no  power  to  grant  the  application.  In  the 
case  cited.  Lord  Wynford  allowed  a  fiction  <^  law  to  prevail, 
by  which,  a  judgment  related  to  the  fiirst  day  of  the  Tenn, 
in  which,  or  in  the  Vacation  of  which,  it  was  sigjned.  This 
is,  however,  a  very  difSsrent  case.  The  princijdes  on  vdiidi 
the  Court  have  allowed  judgments  to  be  Altered  np  nunc 
pro  tunc  does  not  apply.    This  is  neither  a  case  where  a 

(a)  7  T.  R.  20.  (h)  See  Berger  y.  Qrta^,  1  M.  &  S«L  239. 
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veriBet  has  been  found  during  the  life  of  the  defendant,  nor       1S41. 
has  there  been  any  delay  on  the  part  of  the  Court  Blacmubm 


Rule  refused. 


V. 
OODETCK. 


Hill  v.  Sloookbb. 
V.  WILLIAMS  applied  to  the  Court  for  its  direction  Where  it  k 

sooj^bt  to  draw 

to  the  proper  o£Scer,  to  draw  up  a  rule  for  an  attachment  up  a  rale  for  an 
for  the  non-performance  of  an  award.     On  inspecting  the  ^^J^r^a^ 
award,  the  officer  obsenred  that  it  was  unstamped.     He,  '^^^-V^- 
Aerefore,  declined  drawing  up  the  rule,  without  the  direc-  competent  for 
tion  of  the  Court  for  that  purpose.     It  was  submitted,  that  the  Coortto 
the  officer  had  no  right  to  take  the  objection.     The  party  aS^cToflT 
applying  for  the  attachment  had  taken  his  chance  that  no  "^"J  ®"  ^ 
objection  would  be  made  by  the  opposite  party,  on  the  dierefore,  to 
ground  of  a  defect  of  stamp,  and  if  he  did  not  take  the  ob-  up  the  rale. 
jectioD,  it  was  not  competent  for  the  officer  to  take  it     At 
Nisi  Priiis,  a  judge  trying  a  cause,  would  not  take  the 
objection.     If  the  judge  would  not,  how  could  the  officer? 
But  if  the  officer  was  allowed  to  enter  into  the  question  as 
to  whether  the  instrument  was  duly  stamped,  he  might  also 
object  to  the  amount  of  the  stamp.     If  he  did,  how  would 
it  be  possible  to  shew  cause  against  his  objection,  or  how 
could  the  question  be  argued  ?    It  had  been  suggested  that 
the  officers  of  the  Court  were  bound  to  take  notice  of  the 
absence  of  stamps,  when  stamps  were  required  on  legal 
proceedings.     That,  however,  was  a  very  difiPerent  case. 
The  Court  would  be  bound,  as  a  matter  of  course,  to  take 
notice  of  its  own  proceedings,  and  to  see  that  they  were  in 
the  legal  form.     But  the  proceedings  on  an  award  were 
▼eiy  different,  as  they  were  merely  incidental  to  the  pro- 
«edings  of  the  Court     Besides,  the  "award,  on  which  the 
present  attachment  was  moved,  might  be  a  dupUcate  of  the 
iwaid,  when,  of  course,  no  stamp  on  it  would  be  required* 
The  presumption  was,  that  the  award  was  such  a  One  as 

z  2 
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1841.        would  be  legal,  although  no  stamp  was  upon  it    If  so»  then 
^~^f[^    this  award  would  be  presumed  to  be  a  duplicate,  until 
«?•  the  contrary  be  shewn  by  the  opposite  party. 

Cur.  adv.  vuU. 

WiLLiABis,  J. — I  have  spoken  to  the  other  judges  on  this 
case,  and  have  stated  the  arguments  uiged  in  support  of  the 
application,  and  more  especially  that  with  respect  to  the 
practice  of  a  judge  at  Nisi  Prius  not  taking  notice  of  the 
absence  of  a  stamp,  unless  the  defect  is  pointed  out  by 
the  opposite  party.  They  think  that  the  state  of  the  docu- 
ments being  mentioned  by  the  officer  of  the  Court,  when 
the  documents  are  handed  in,  is  equivalent  to  an  intimation, 
which  compels  them  to  consider  whether  the  documents 
are  in  a  state  to  authorize  the  drawing  up  of  the  rule.  We 
are  all  of  opinion  that  it  was  not  in  such  a  state.  Hie  role 
for  an  attachment,  therefore,  cannot  be  drawn  up  on  this 
awanl,  which  is  unstamped. 

Application  refused. 


Doe  dem.  Suabt  f .  Roe 
A  notice  at  the    WV.  H.  WATSON  applied  for  leave  to  siim  judirment 

foot  of  a  de-  .  ,  i     •  rm  1.  -o      ii    ^-© 

ciHration  in  against  the  casual  ejector.     The  pecuhanty  of  the  case  was, 

rectcd  to**-  R.  ^^  ^®  notice  at  the  foot  of  the  declaration  was  addressed 

^rToToa  "r  ^  Robert  Newton,  and  when  the  service  was  eflFected  on 

A.  Newton"  u  the  tenant  in  possession,  it  was  discovered  that  his  name 

is  sworn  that  ^^  Robcrth  Alworth   Newton.     It  was  sworn,  however, 

^wonln-^  ^^^^  ***  ^®  tenant  on  whom  the  declaration  was  served,  was 

tendei.  the  person  intended. 

Williams,  J.— That,  I  think,  is  a  sufficient  service. 

Rule  granted. 
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Archer  o«  Ovten. 


Ingham  shewed  cause  affainst  a  rule  nisi,  obtained  by  ^^  ^^^^^"^  ^^ 

.  .     .  ,  trespass  was 

^fj^A/man^  which  called  upon  the  plaintiff  to  shew  cause,  referred  b^ 
why  the  award  in  this  case  should  not  be  set  aside  on  va-  pri^5    xhe 
nous  grounds.     The  principal  one  was,  that  the  award  was    ^f?*fi„* 
uncertain.    It  was  an  action  of  trespass,  and  the  defendant  not  guilty,  and 
pleaded,  first,  not  guilty;  secondly,  a  justification.     The  justification, 
cause  came  on  for  trial,  and  being  referred,  a  verdict  was  i^^^rded' "  that 
taken  in  fiivour  of  the  plaintiff,   subject  to  a  reference,   asthedcfend- 
Hie  arbitrator  held  several   meetings,  and  subsequently  proved  hia 
made  his  award.     No  power  was  reserved  to  the  arbitrator  Sic^for  the 
to  raise  any  question  for  the  opinion  of  the  Court     By  ^2Sd.^d 
tlie  award,  the  arbitrator  found,  ''that  as  the  defendant  then  stated  a 
has  not  proved  his  plea,  the  verdict  ought  to  stand."    The  reasons  for  bis 
aibitrator  then  proceeded  to  set  forth  the  reasons  which  in-  ^^d  norbe 
duced  him    to  come   to  the  conclusion  he  had.     Those  considered  as 

satistactory. 

reasons  were  not  satis&ctory.      He  did  not  set  forth  the  The  Court 
evidence  which  had  been  adduced  before  him.     Ingham  judication  suffi- 
contended,  that  the  award  was  sufiiciently  certain.     The  "i?"^*o*^conl 
arbitrator  had    not  found   in  direct  terms  that  the  tres-  siderthesuffi- 
pass  had  been  proved  by  the  plaintiff,  but  he  found  that  reason  as- 
which  must  be  considered  as  equivalent  to  such  a  finding ;  ^bUrator.   * 
it  was  not  to  be  presumed  that  the  arbitrator  would  be  so 
unjust  as  to  determine  that  the  defendant  could  be  required 
to  shew  a  justification  for  a  trespass  which  had  not  been 
committed.     It  was  enough  if  sufficient  appeared  on  the 
£k%  of  the  award  to  shew  that  the  abitrator  had  adjudicated 
on  the  cause  referred  to  him.     In  the  case  of  Hunt  v. 
Hunt  (a),  it  was  held,  that  where  several  issues  are  referred 
to  an  arbitrator,  it  is  not  indispensably  necessary  for  him  to 
award  on  each  issue,  if  his  intention  as  to  each  of  them  is 
sufficiently  clear  firom  the  general  language  of  the  award. 
That  was  the  decision  of  Mr.  Justice  Patteson.    Then,  as 


(a)  Ante,  vol.  S,  p.  442. 
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1841.  to  the  objection^  that  the  arbitrator  has  given  unsatiabctoiy 
reasons  for  the  decision  which  he  has  pronounced.  [^Cole' 
ridgej  J. — Suppose  he  states  his  reasons,  which  are  insuf- 
ficient^ the  parties  have  made  him  their  judge].  No  power 
was  reserved  to  the  arbitrator  to  raise  any  question  for  the 
opinion  of  the  Court,  nor  had  he  raised  any.  He  had 
merely  stated  his  reasons,  which  he  considered  to  be  the 
result  of  the  evidence,  and  was  not  the  evidence  itself  If 
he  had  stated  the  evidence  and  drawn  'lus  conclusion  fiom 

to 

it,  unless  his  conclusion  was  manifesdy  wrong,  there  being 
no  evidence  whatever  to  justify  the  opinion  he  had  formed, 
the  Court  would  not  interfere  with  the  award.  In  Barrett 
V.  Wilson  (a),  the  Court  refused  to  set  aside  an  award,  on 
the  ground  that  the  arbitrator  had  come  to  a  wrong  con- 
clusion on  the  fiicts,  there  being  some  evidence  to  support 
his  finding,  though  the  Court  did  not  thmk  the  arbitrator 
right  in  his  conclusion  fi'om  the  evidence.  For  these 
reasons,  the  award  must  be  considered  as  sufficiently  certain. 

Wightman,  in  support  of  the  rule,  contended,  that  the 
award  was  too  uncertain  to  be  sustained.  It  did  not  appear, 
.on  the  face  of  it,  that  the  plaintiff's  right  of  action  had  been 
.p]im&  facie  proved  so  as  to  require  the  plaintiff  to  go  into 
proof  in  support  of  his  plea.  Then,  the  arbitrator  having 
stated  his  reasons  on  the  face  of  lus  award,  the  Court  was 
.at  liberty  to  look  at  them,  in  order  to  determine  on  their 
sufficiency.  No  doubt  an  arbitrator  was  sole  judge  of  die 
^ts  ^  well  as  the  law  in  all  cases  referred  to  him.  But 
jthat  rule  could  only  apply  to  those  cases  where  the  ar- 
bitrator had  not  stated  the  grounds  on  which  he  proceeded. 
Here,  however,  he  had  stated  those  grounds.  The  Court 
had,  therefore,  a  right  to  examine  whether  they  justified 
the  decision  which  he  had  pronounced.  If  the  award  was 
examined,  it  would  be  observed  that  the  arbitrator  had 
decided  first  merely  that  as  no  sufficient  evidence  had  been 

(a)  Ante,  vol.  3,  p  220 ;  S.  C.  1  C,  M.  &  R.  p.  586. 
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{Kodnoed  in  sapport  of  the  plea,  the  verdict  ought  to  stand,  ^  1841. 
and  then  he  proceeded  to  state  a  number  of  reasons  for  his 
swardi  which  could  have  no  effect  on  the  conclusion  at 
idiidi  he  had  arrived.  On  its  fiice,  therefore^  the  award 
most  be  consideied  as  bad,  and  the  present  rule  ought  to 
be  made  absolute. 

CoLEBiDQB,  J. — I  have  no  right  to  set  adde  the  award, 
became  I  may  not  be  satisfied  that  the  decision  is  quite 
correct    It  is  poedble,  firom  what  appears  on  the  &oe  of 
the  sward,  that  the  dedmon  of  the  arbitrator  may  not  be 
satk&ctoiy.     But  what  k  here  stated  is  not  set  forth  as  the 
fiill  evidence  in  the  cause,  but  the  mere  impression  of  the 
evidence  which  the  arbitrator  has  received.     It  may  be, 
however,  that  as  to  the  merits,  it  is  a  satisfiictory  deter- 
miiuition.    I  agree  with  the  observation  of  Mr.  Justice 
Paiteion,  that  there  is  no  necessity  for  a  finding  in  ex- 
press terms  on  the  matters  referred  to  the  arbitrator ;  for, 
sometimes  there  are    references   to    laymen,    and    their 
awards  cannot  be  expected  to  be  drawn  up  in  a  strict 
deikly  manner.    It  is  enough  if  we  see  that  the  matter  has 
0(HDe  before  the  arbitrator,  and  been  adjudicated  upon. 
From  the  length  of  time  which  the  premises  in  question 
had  been  occupied  by  the  plaintiff,  and  the  manner  in  which, 
and  the  persons  by  whom,  it  was  occupied,  the  arbitrator 
might  see  that  the  trespass  had  been  proved.    It  is  quite 
CQDfflstent,  therefore,  for  the  arbitrator  to  say  that  the  de- 
fendant had  not  produced  any  evidence  in  support  of  his 
plea,  and,  therefore,  that  the  plaintiff  was  entided  to  a  der 
daon  in  his  fitvour.    The  defendant  was  bound  to  prove 
his  plea,  if  the  plaintiff  proved  the  trespass.     I  think,  theie- 
txe^  that  I  must  connder  that  an  adjudication  has  been 
made  by  the  arbitrator,  and,  therefi>re,  the  present  rule  must 
be  discharged. 

Rule  dischaiged. 
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Where  the 
sheriff  returns 
noD  est  iiio 
ventus  and 
nulla  bona  to 
a  writ  of  dis- 
tringas, and 
the  defendant's 
wife  on  the 

{premises  in- 
orms  the  she- 
riff's officer, 
that  she  and 
her  hushaod 
are  livinff  in 
furnished  lodg- 
ings, and  have 
nothing  there 
or  elsewhere, 
on  which  to 
execute  the 
writ,  the  Court' 
will  allow  an 
appearance  to 
be  entered  for 
the  defendant. 


Thomson  v.  Fubnet. 

fwARREN  applied  for  leave  to  enter  an  appearance  for 
the  defendant,  after  a  return  by  the  sheriff  of  non  est  in- 
ventus and  nulla  bona  to  a  writ  of  distringas.  In  addition 
to  the  return  of  the  sheriff,  an  affidavit  had  been  made  by 
the  officer,  in  which  he  stated,  that  he  had  gone  to  the 
premises  of  the  defendant  for  the  purpose  of  executing  die 
writ,  and  had  there  seen  the  wife  of  the  defendant.  She 
informed  him,  that  her  husband  and  she  were  residing  in 
furnished  lodgings,  and  that  they  had  nothing  there  on 
which  the  officer  could  distrain,  nor  had  he  any  goods  else- 
where that  could  be  distrained  ?  The  question  was,  whether 
this  was  sufficient  to  entitle  the  plaintiff  to  enter  an  ap- 
pearance for  the  defendant?  In  the  case  of  Cornish  ▼. 
King  (a),  it  was  held,  that  where  the  defendant  resides  in 
ready  furnished  lodgings,  the  Court  will  not  allow  an  ap- 
pearance to  be  entered  for  him  upon  a  return  of  nulla  bona 
and  non  est  investus  to  a  distringas,  unless  it  is  sworn  that 
the  defendant  has  no  goods  on  which  the  sheriff  can  levy. 
Here,  it  was  not  positively  sworn  that  the  defendant  had  no 
goods  elsewhere,  on  which  a  levy  might  be  made,  but  it 
was  submitted,  that  as  the  wife  of  the  defendant  had  stated 
that  fact,  the  case  was  distinguishable  from  that  of  Cornish 
V.  King^  and  was,  therefore,  sufficient  to  authorize  the 
plaintiff  in  entering  an  appearance  for  the  defendant 


Williams,  J. — I  think,   under  the  circumstances,  it  is 
sufficient. 

Rule  granted. 


(a)  Ante,  vol.  2,  p.  18. 
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EiFFE  V.  Jacob. 

U EATON  moved  to  discharge  the  defendant  in  this  bi  order  to  en- 
case  out  of  custody,  pursuant  to  the  48  Geo.  3,  c.  123,  he  ant  to  the 
baviog  lain  in  prison  twelve  successive  calendar  months.        48*^0^.%^^ 

c.  123,  the 
Small  Debtors* 

Bagky  shewed  cause  against  the  application  in  the  first  Act,  he  must 
instance,  notice  having  been  served  pursuant  to  1  Reg.  Gen.,  oiw'^custodj 
ET.,2Wm.4,8.  90(a).      The  objection  to  the  appli-  during  twelve 

'  '  \   /  -  J  rf        successive  ca- 

cation  was,  that  the  defendant  had  not  been  in  actual  lender  months; 
ctistodj  throughout  the  twelve  calendar  months,  but  during  privilege  of 
a  great  portion  of  that  time  he  had  enjojed  the  benefit  of  during  any  part 
the  rales.    He  cited  Sumption  v.  Monzani(b\   Gilbert  v.  of  Aat  period, 

<^  \  /'  he  IS  disen- 

Pope{e),  Barnard  v.  Symonda{iy     In  those   cases,  the  titled  to  that 

Court  had  held,  that  in  order  to  entide  a  defendant  to  the 

benefit  of  48  Geo.  3,  c.  123,  he  must  be  actualhf  in  custody 

^tbin  the  walls  of  the  prison.     On  the  authori^  of  those 

cases,  it  was  submitted,  that  the  defendant  could  not  be 

diachaiged. 

Beatofif  in  support  of  the  application,  submitted,  that 
the  decision,  at  which  the  Court  would  arrive,  must  depend 
OQ  the  words  of  the  act  of  Parliament,  under  which  the 
IHesent  application  was  made.  Those  words  did  not  re* 
quire  that  the  defendant  should  remain  in  actual  close 
custody  during  the  period  of  twelve  successive  calendar 
months,  but  merely  that  he  should  ^*  have  lain  in  prison." 
Those  words  must  mean  ^  prison"  in  the  ordinary  sense. 
A  person  might  be  said  to  be  in  prison  when  he  was 
restrained  of  his  Uberty,  and  the  defendant  must  be  con- 
sidered to  be  restrained  of  his  liberty,  if  he  was  compelled 
to  remidn  vdthin  the  rules  of  the  prison,  as  much  in  a  legal 
sense,  as  if  he  was  confined  within  four  walls.     No  doubt  the 

(a)  Ante,  vol.  1,  p.  196.  (c)  Ante,  vol.  5,  p.  449. 

(6)  2  M.  &  W.  311,  (note);  4         ((*)  Ante,  vol.  6,  p. 620. 

Ad.  &  a.  1007. 
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1841 .       decisions  cited  had  been  pronounced ;  but,  the  words  of  the 

^"^^    actofParliamentdidnotappearto  have  been  brought,  in 

9.  thosecases.  before  the  attention  of  the  Court.  Inthecaseof 

Jacob* 

Boughey  v.  Wehb  (a),  it  was  held^  that  a  defendant  was 
entided  to  his  discharge,  under  48  Grea  3,  c  123,  althou^ 
he  had  been  out  occasionally  on  day  rules  during  the  twebe 
months.  That  decision  was  in  conformity  with  the  a^ 
gument  now  sought  to  be  enforced.  If  the  defendantls 
right  to  be  discharged  remained  the  same,  after  he  had  been 
occasionally  absent  from  custody  on  day  rules,  it  was  difficult 
to  see  how  the  fisu^t  of  his  haviog  enjoyed  the  rules  of  the 
prison  during  a  portion  of  the  twelve  months,  could  in* 
terfere  with  his  right  to  avail  himself  of  the  act  of  Parliameat 

WxLUAUS^  J. — ^It  seems  to  me,  on  the  authority  of 
Sumption  v.  Monzani,  that  the  defendant  is  not  entitled  to 
his  dischaige.  But,  independent  of  the  authorities,  I  think, 
on  the  words  of  the  act  of  Pariiament  itself  I  should  come 
to  the  same  conclusion.  It  is  true  that  in  the  earlier  part 
of  the  section  it  speaks  of  defendant's  being  ^  in  ezecutioD,' 
and,  therefore,  those  words  might  embrace  an  instance,  in 
which  a  defendant  had  the  benefit  of  the  rules.  It  after- 
wards, however,  speaks  of  the  defendant  having  <<lain  in 
prison."  I  think  the  dear  meaning  of  those  words  is^  that 
in  order  to  entide  a  par^  to  the  benefit  of  the  statute,  he 
must  have  been,  during  the  successive  twelve  calendar 
months,  in  actual  custody.  That  does  not  iq>pear  to  have 
been  the  case  with  this  defendant,  for  two  places  are  men- 
tioned in  which  he  has  been  living  within  the  rules.  Hie 
present  iqpplication  must,  therefore,  be  reftised. 

Application  lefiised. 

(a)  Ante,  vol.  4,  p.  330. 
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Doe  dem  Bbook  v.  Rob. 

\jLARKSON  moved  for  leave  to  sign  judgment  against  1?»  decUra^ 

the  casual  ejector.    The  only  difficulty  in  the  case  was,  ment,  is  loti- 

that  the  declaration  was  entitled  **  Hilary  Term,  4  Vict"  xiJl^Vte?- 

Tie  notice,  however,  was  dated  on  the  7th  of  January,  ^ik^^i-JJ?*** 

1841,  and  required  the  tenant  to  appear  in  the  next  Term,  which  is  dated 

It  was  submitted,  that  any  difficulty  which  might  have  January,  184 1, 

arisen  from  the  entitling  of  the  declaration,  was  completely  J^Tto  a»- 

removed  by  the  date  attached  to  the  notice.    In  conse-  p«"i;the 

•^  ,  ntxt  Term,  it 

quence  of  that,  the  tenant  could  not  be  misled  as  to  the  is  sufBdent 
time  within  which  he  was  bound  to  appear. 

WnxiAMs,  J. — ^I  think  that  the  service  is  sufficient 

Rule  granted. 


SwAiNR  r.  Stephen  Sfenceb* 

JLVTWYCHE  moved  for  a  rule  to  shew  cause,  calling  on  Where  an  ap. 

the  plamtiff  in  this  action,  to  pay  to  Robert  Spencer  certain  g^^^^fo 

coBts  inconed  in  consequence  of  an  application  made  by  JJ^'^^J^ 

the  sheriff  under  the  Interpleader  Acts  1  &  2  Wm.  4,  c.  58,  under  the  i 

&  2  Wm.  4 

&  6,  and  1  &  2  Vict  c  45,  s.  2,  under  these  circumstances,  c.  68,  s.  6,  ' 
Tiie  plaintiff  in  the  action  having  obtained  judgment  against  ^y*^  I  ^ 
die  defendant,  whose  name  was  Stephen  Spencer,  sued  out  45,  s.  2,  the 
eiecation  against  his  goods.    The  sheriff  accordingly,  under  Acts,  acd  the 
the  writof  fieri  fiudas,  seized  certain  goods,  and  while  in  pos-  g^^ore  ^ 
sesnon,  Charles  Spencer,  the  brother  of  the  defendant,  laid  ^J^^^^f® 
claim  to  those  goods.  The  sheriff  accordingly  applied  under  the  executkni 
the  Literpleader  Act  to  a  Judge  at  Chambers.     The  plain-  he,  having 
liflFand  the  dwmant  attended  accordingly  at  the  Chambers.  Sl^d^wtk** 

execution,  the 
Oourt  will  not  ^nmt  Summarily  to  the  cUunumt,  the  oosts  of  attiDnding  at  the  judge's  Chambers, 
bit  irill  leave  hun  to  his  actioA. 
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SWAINK 
V, 

Stephsn 
Spencbb. 


The  plaintiff's  attorney  then,  in  conjunction  with  the  agent 
of  the  under-sheriff,  requested  that  previous  to  going  before 
the  Judge,  time  should  be  allowed  to  make  inquiries  as  to 
the  validity  of  Charles  Spencer^s  claim.    To  this  the  attfxnej 
for  Charles  Spencer  acceded.    Inquiries  were  subsequently 
made,  and  they  appearing  to  be  satis&ctoiy,  the  plaintiff 
ultimately  abandoned  his  execution,  and  the  sheriff  gave  op 
possession  of  the  goods.     The  object  of  the  present  a{^ 
cation  was,  that  the  execution  creditor  might  pay  to  the 
claimant  the  costs  of  attending  the  summons  under  the  Inter* 
pleader  Act  Those  costs  were  caused  by  the  improper  seizure 
of  Charles  Spencer's  goods  by  the  sheriff,  at  the  instance 
of  the  plaintiff     The  learned  Judge  had  made  no  order  on 
the  point  as  to  these  costs,  and,  therefore,  the  only  meaoain 
the  power  of  the  claimant  of  obtaining  them  were  to  make  the 
present  application.     [Coleridge,  J. — Charles  Spencer  may 
bring  an  action  against  the  sheriff].     K  Charles  Spenoer 
brought  an  action  against  the  sheriff,  it  would  be  said  that 
the  sheriff  would  have  been  relieved  under  the  Interpleader 
Act,  if  he  had  gone  before  the  Judge.  In  the  case  otBeswkk 
V.  Thomas  (a),  Lord  Abinger  said  that  the  execution  creditor 
must  pay  the  adverse  claimant's  costs  when  the  execution 
creditor  did  not  appear.  Again,  in  Bryant  v.  Ikey  (A),  it  was 
held,  that  if  the  excution  creditor  does  not  appear  to  support 
his  fi.  &.,  the  Court  will  grant  the  costs  of  the  advene 
claimant's  appearing  to  support  his  claim,  to  be  paid  by  the 
execution  creditor. 


CoLERn>oSy  J. — In  all  those  cases,  the  rule  had  oome 
on  for  discussion  before  the  Court  Here,  the  case  did  not 
come  before  the  Judge  for  discussion.  I  cannot  ^lf^^y>g«W^I^ 
this  case  from  all  others  in  which  a  party  makes  an  vp^ 
cation  at  Chambers,  and  then  abandons  it  without  any 
order  being  made.  How  does  this  come  within  the  mean* 
ing  of  the  act  of  Parliament  ?    I  think  this  rule  ought  not 


(fl)  Ante,  vol.  5,  p.  458. 


{h)  Anie^  vol.  1,  p.  428. 
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to  be  granted    I  am  afoud  of  the  consequences  of  granting 
it»  on  account  of  the  great  numbers  of  similar  applications 
which  would  result     It  seems,  according  to  the  statement 
msde,  diat  the  sheriff  having  received  a  writ  of  fieri  &cias 
against  the  goods  of  A.,  seized  the  goods  of  B.     Upon  this, 
&  claims  the  goods,  and  the  sheriff  takes  out  a  summons 
to  bring  the  parties  before  the  Judge,  under  the  Interpleader 
Act    All  the  parties  attend  at  the  Chambers  of  the  Judge, 
but  at  the  request  of  the  sheriff  and  of  the  execution  cre- 
ditor, they  do  not  go  before  the  Judge.     Time  is  given  to 
make  inquiries,  whether  the  claim  made  by  Charles  Spencer 
is  valid.    Inquiries  are  made,  and  it  is  found  that  the  exe- 
cution is  wrong.    Then  what  is  the  result  ?    There  is  a 
gioand  of  action  against  the  sheriff,  and  if  the  claimaint 
can  connect  the  {daintiff  in  the  action  with  the  sheriff,  he 
may  bring  an  action  against  him  also.    Instead  of  doing 
80,  the  claimant  applies  to  this  Court  for  the  costs  incurred 
in  attending  the  summons  under  the  Interpleader  Act    I 
dunk  the  present  rule  cannot  be  granted. 


1841. 


SWATNB 

0. 

Stephek 
Sfbnceb. 


Rule  refused. 


Slater  v.  Bboou& 

t^EACOCK  shewed  cause  against  a  rule  nisi,  obtained 
l>J  Crompton,  calling  on  the  defendant  to  shew  cause,  why 
tbe  bills  of  costs  mentioned  in  his  particulars  of  set-off, 
should  not  be  taxed.  The  present  was  an  action  of  as- 
sumpsit, to  which  the  defendant,  who  was  an  attorney  and 
floHcitor,  pleaded,  first,  payment  into  Court  of  248/. ;  se- 
condly, non-assumpsit,  as  to  the  residue  of  the  plaintiff's 
demand ;  and,  thirdly,  a  set-off  of  certain  bills  of  costs  for 
hoainess  done  in  Equity,  by  the  defendant  for  the  plaintiff. 
Hie  amount  of  the  bills  was  756L  In  those  bills,  no  item 
^as  contained  for  any  matter  transacted  out  of  the  Court  of 


Where  an 
action  ie 
brought  rn- 
gainstanat- 
tomej,  and  he 
pleacb  a  set- 
off of  his  bUl 
for  businesi 
done  in  Equity 
only,  the  Court 
will  not  direct 
his  bill  to  be 
taxed. 
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Equity.  Peacock  submitted,  that  this  Court  had  no  juris- 
dictioD  to  direct  such  a  bill  to  be  taxed  The  only  jmu- 
diction  which  the  Court  could  exercise  for  taxing  an 
attorney's  bill  was  derived  from  the  2  Gea  2,  c  S3.  That 
appeared  from  the  case  of  CbUierbuck  r.  Cambet{d^  h 
Ex  parte  King  {b\  it  was  held,  that  the  Court  hss  no 
power  to  order  the  bill  of  an  attorney  to  be  taxed,  uoles 
it  iqypean  that  some  part  of  the  business  was  done  in  die 
Court,  to  which  application  for  the  order  is  made. 


Crompton  admitted  that  the  only  authority  of  the  Court 
to  tax  was  derived  from  the  statute,  but  in  the  case  of 
fFiUianu  v.  Ori^th  (c),  the  Court  held,  that  after  acdon 
brought  upon  an  attorney's  bill,  containing  any  taxable  item, 
it  would  refer  a  bill  for  taxation,  without  requiring  the 
usual  undertaking  to  pay  the  amount  which  might  be  found 
to  be  due. 

Peacock  distinguished  that  case  from  the  present^  u 
there,  taxable  items  were  introduced  into  the  bill;  here, 
however,  no  taxable  items  existed,  as  all  the  items  were  of 
the  Court  of  Equity.  In  this  case  it  was  to  be  remembered, 
that  the  attorney  was  not  bringing  an  action  for  the  rt* 
covery  of  his  bill,  but  was  merely  seeking,  by  means  of  it, 
to  meet  a  demand  set  up  against  him  by  the  plaintiff.  In 
the  case  of  Weymouth  v.  Knipe  (d),  the  Court  held»  that  it 
had  no  power  to  refer  an  attorney's  bill  for  taxation,  inde- 
pendentiy  of  the  2  Gea  2,  c.  23 ;  and  as  the  12  Gea  S, 
a  13,  takes  agents'  bills  out  of  the  former  statute,  thej 
cannot  be  referred  for  taxation,  although  a  suit  is  pendiiig 
for  their  amount.  Under  these  circumstances,  it  was  sob* 
mitted,  that  the  present  rule  ought  to  be  discharged. 


Crompton  supported  the  rule,  and  contended,  that  the 

(a>  5  B.  &  Ad.  400 ;  2  Nev.  &  Man.  309.     (c)  Aidt^  voL  8,  p.  414. 
(6^  3  N.  &  M.  437.  (<0  AnU,  voL  5.  p.  495. 
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praent  case  came  within  the  principle  laid  down  by  the    ^  ^Ml. 

Court,  in  Wiiliami  t.  Or^tht.    The  pendens  of  an  action 

with  respect  to  the  attorney's  bill,  must  be  considered  as 

giTiog  the  Court  jurisdiction  to  direct  it  to  be  taxed    If 

this  i^licatbn  was  not  suecesBCbl,  the  jdaintiff  would  be 

in  coondeiahle  <Ufl5cul^  in  the  present  state  of  the  plead- 

mff  to  determine  how  he  should  firame  his  replication,  as 

the  amoont  of  the  defendant's  set-off  was  quite  nna»- 

certained. 

Cur.  adv.  tmlL 

CoixiaDOB,  J. — ^This  was  a  rule  to  refer  billa  of  costs, 

which  the  defendant,  an  attorney,  had  set-off  against  the 

[daintifirs  demand,  to  taxation ;  it  was  admitted,  that  these 

bOb  contained  no  item  of  business  done  in  this  or  any 

other  Court  of  Law,  but  were  composed  entirely  of  chaiges 

far  bosiness  done  in  Courts  of  Equity.    It  was  not  con*- 

tOMled  that  I  could  haye  sent  this  bill  for  taxation,  if  no 

action  had  been  brought,  for  the  case  is  not  within  the 

wonbof  the  statute,  and  it  is  now  settled,  that  the  Courts 

have  not  any  general  common  law  jurisdiction  to  order  the 

tautioD  of  an  attorney's  bill;  bnt  it  was  said,  the  existence 

of  the  action  and  the  attorney's  setting  the  bill  off  in  the 

aetioQ  which  was  the  same  as  if  he  was  suing  upon  it, 

pre  the  Court  jurisdiction.    I  am,  however,  of  a  contrary 

opmion ;  it  appears  to  me,  that  no  business  having  been 

done  in  this  Court,  and  the  bill  containing  no  taxable  item 

*t  bw,  it  is  the  same  in  principle,  as  if  the  bill  had  been 

wholly  for  oonveyandng,  or  wholly  for  work  done  before  a 

committee  of  the  House  of  Commons,  or  any  other  untax- 

aUe  matter.     When  a  biD  contaius  even  a  single  item  for 

Easiness  done  in  the  Court,  it  has  become  the  inveterate 

pnictice,  not  very  recondleable  with  the  language  of  the 

itatQte,  to  refer  it  for  taxation  throughout  to  the  officer  of 

our  Court,  though  the  residue  of  the  work  charged  for,  may 

have  been  done  in  other  Courts  of  common  law,  or  in 
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Chancery,  and  our  officer  then  procuies  the  asBistaiifie  of 
the  officers  of  other  Courts,  for  the  taxation,  the  wbole 
taxation  being,  however,  still  to  be  considered  as  hi& 
But  in  the  present  case,  there  is  nothing  on  which  the 
jurisdiction  can  attach.  I  agree  that  there  is  no  distinctioD 
in  this  respect,  between  suing  on  the  bill,  and  setting  it 
off;  in  both  cases,  I  apprehend  the  remedy  is  by  an  ap- 
plication to  the  Court  of  Equity,  in  which  the  bufiiness  vw 
done.    The  rule,  therefore,  will  be  discharged. 


B.vip  discharged 


Where  a  de- 
fendant who  V 
a  marks-wo- 
man, applies 
for  her  ois- 
charge  under 
the  4S  Geo.  3, 
c  123,  it  must 
appear  in  the 
jurat  to  her 
affidavit,  sup- 
porting the  ap- 
plication, that 
It  has  been 
marked  by  her. 


Wn-soN  V.  Blakey. 

JlM.  UMFRE  Y  moved  to  discharge  the  defendant  out  of 
custody,  under  the  48  Geo.  3,  c  123,  the  Small  Debtors' 
Act  The  question  arose,  as  to  whether  the  jurat  of  tlie 
defendant's  affidavit  was  sufficient  It  appeared  that  tfae 
defendant  was  a  marks-woman;  and  the  commiflaooer 
had  not  stated  in  the  jurat,  that  the  affidavit  had  been 
marked  by  the  defendant  It  was  submitted  that  the  jarat 
was  sufficient,  as  it  stated  that  the  affidavit  was  read  over  to 
the  defendant,  and  explained  to  her,  and  that  she  seemed 
to  understand  the  nature  of  the  affidavit 


Williams,  J. — I  am  informed  by  the  officer  that  tbe 
statement  of  the  defendant  having  marked  the  affida?it, 
was  necessaiy  to  be  made  in  the  jurat  The  jurat  maj  be 
amended,  without  renswearing. 


Rulereiused. 


^j^^  /-.'  /4>i^^  .  //.  ^.^r^^'<r7. 
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Alsager  r.  Cbisp. 

lyOCKBURN  shewed  cause   against  a    rule   nisi,   ob-  Where  a  de- 
tained by  Byhsy  calling  on  the  plaintiff  to  shew   cause  attorney  en-*^ 


why  the  appearance,  judgment,  and  execution  in  this  case  pe^i^^e*Md 
should  not  be  set  aside  for  irregularity,  with  costs.     The  %  plaintiff 

°  '^  afterwards 


iiregularity  complained  o^  was,  that  the  plaintiff  had  im-  entered  one  for 
properly  entered  an  appearance  for  the  defendant.     Under  declaration, 
die  circumstances,   however,  it  was  submitted,   that  the  ***^.  served 

^  '  '  notice  on  the 

objection,  although  in  itself  a  valid  one,  had  been  waived  defendant  in 

,.„  ,  the  country, 

by  the  defendant's  laches.     The  writ  of  summons  had  been  the  Court  held 
issued  on  the  1st  of  December.  The  defendant,  by  attorney,  je^on^o  the 
entered  an  appearance  for  himself  on  the  7  th  of  December,  plaintiff's  pro- 

*  *  _     ^  ceedings  made 

and  on  the  12th,  the  plaintiff  entered  an  appearance  for  them  irregular, 
him.  Notice  of  filing  the  declaration  was  served  on  the  and,  therefore, 
17th,  on  the  defendant  in  the  country,  he  having  appeared  ^^  U)^d^* 
by  attorney.  On  the  3l8t  of  December,  judgment  was  come  promptly 
signed  for  want  of  a  plea,  and  on  the  17th  of  January,  the  after  the  notice 
defendant  was  taken  in  execution.  The  defendant  then,  ^^  serred  on 
in  the  present  Term,  obtained  this  rule.  After  the  delay,  ^j^^;  "m  tuffi- 
which  this  statement  of  the  dates  shewed,  the  defendant  cient  notice  of 

the  plaintiff's 

coold  not  render  the  objection  as  to  the  improper  entering  proceedingi. 

of  appearance  by  the  plaintiff  available.    As  soon  as  he  was 

awHie  of  the  objection,  as  he  must  have  been  when  the 

notice  of  the  declaration  was  served  on  him,  he  was  bound 

to  apply  to  the  Court  promptly.     Instead  of  acting  in  that 

manner,  he  allowed  judgment  by  default  to  be  signed.    In 

ChiH^8  ArchboUPg  Practice^  p.   1047,  it  was  laid  down, 

^  An  irr^alarity  in  an  appearance  by  the  plaintiff  for  the 

defendant,  most  be  taken  advantage  of  before  judgment  by 

defiuilt."      For  this  proposition  the  case  of  Williams  v. 

Strahan  (a),  was  cited.     The  marginal  note  of  that  case 

was,  '^  If  a  defendant  accept  a  declaration,  and  act  as  if  an 

i4)pearance  has  been  entered  for  him,  the  Court  will  not 


(a)  1  N.  R.  309. 

VOL.   IX.  A  A  D.    P.    C. 
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1841.  afterwards  permit  him  to  set  aside  the  judgment  for  want 
Alsageb  ^^  *^  appearance  having  been  entered."  That  case  was 
exactly  in  point  Here  the  defendant  acted  as  if  a  regular 
appearance  had  been  entered,  either  by  him  or  for  hini, 
and,  therefore,  he  could  not  now  object  to  the  proceedings 
of  the  plaintiff.  The  rule  ought  to  be  discharged. 

Bylesy  in  support  of  the  rule,  contended,  that  the  de- 
fendant could  not  be  considered  as  guilty  of  laches.  It  was 
said,  that  the  defendant  was  bound  to  apply  to  the  Court  as 
soon  as  the  notice  of  declaration  was  served  on  him.  K 
that  notice  was  a  good  one,  it  might  be  a  ground  for  re- 
quiring the  defendant  to  apply  earlier  to  the  Court,  but  as 
it  was  a  mere  nullity  it  could  not  Service  of  a  notice 
of  declaration  ought  either  to  be  on  the  defendant's  at- 
torney in  the  country,  or  if  he  had  an  agent,  then  on  the 
agent  in  town.  There  was,  in  the  present  case,  only  ser- 
vice on  the  defendant  himself  in  the  country,  although  he 
had  an  attorney  who  had  appeared  for  him.  No  notice  of 
declaration,  therefore,  was  in  existence,  as  &r  the  defendant 
was  concerned.  Being  none,  the  previous  objection  could 
not  be  waived  by  the  defendant.  But  the  objection  to  the 
plaintiff's  proceedings  was,  that  it  was  a  nullity,  and  the  casea 
oi Roberts  v.  Spurr  (a)  and  Hansons*  ShackeUon  (ft),  were 
authorities  to  shew  that  a  nullity  could  not  be  waived.  la 
the  former  case  it  was  held,  that  a  judgment  signed,  where 
no  appearance  had  been  entered  by  or  for  a  defendant,  was 
a  nullity,  and  could  not  be  waived  by  the  defendant's  deby ; 
and  in  the  latter,  that  a  writ  of  summons  dated  on  a  Sunday 
is  a  nullity,  and  the  objection  is  not  waived  by  lapse  of 
time.  The  plaintiff  had  no  right  to  file  his  declaratioii,  he 
ought  to  have  delivered  it  If  the  notice  of  declaration  in 
this  had  been  a  notice  of  trial,  could  it  be  said  that  such  a 
service  would  have  been  sufficient  to  authorize  the  plamtiff 
to  proceed  upon  it  ?    If  even  the  proceeding  of  the  plaintiff 

(0)  Ante,  vol.  3,  p.  561.  (b)  Ante,  vol.  4,  p.  48. 
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TO  an  irregularity,  it  could  not  be  wuved  until  knowledge        1841. 
of  it  was  possessed  by  the  defendant     No  knowledge  was 
poBseesed  by  means  of  this  notice,  and,  therefore,  it  conld 
not  be  said,  that  the  defendant  had  been  guilty  of  laches, 
and,  consequently,  he  had  not  waived  the  irregularity. 

Cur.  ach.  vuU* 

yfiUAAMs,  J. — This  was  a  rule  to  set  aside  an  appearance^ 

and  aD  subsequent  proceedings  for  irregularity,  with  costs. 

lie  fects  were  these :  On  the  Ist  of  December,  the  writ  of 

sommoDs  was  sued  out,  and  on  the  7th,  the  defendant,  by 

bis  attorney,  entered  an  appearance.     On  the   12th,  the 

piaintiff^s  attorney  entered  an  appearance  for  the  defendant 

Hat  step  was  clearly  irregular.     On  the  17th  notice  of 

declaration  being  filed,  was  served  on  the  defendant  per- 

'    soDaDy  in  the  country,  and  on  the  31st  final  judgment  was 

s^ed    On  the  11th  of  January  the  defendant  was  taken 

in  execution.      The  question   comes,   therefore,  to  this, 

whether  the  application  is  too  late  ?   Two  points  are  made« 

On  the  one  side,  it  is  said,  that  the  appHcation  is  too  late ; 

on  the  other,  that  the  proceedings  must  be  considered  as  a 

nnlfily.    In  my  opinion,  the  question  resolves  itself  into 

the  mquiry  whether  or  not  the  personal  service  on  the  17  th 

of  December,  on  a  party  residing  in  the  country,  and  who, 

according  to  the  &cts,had  an  attorney  residing  in  the  country, 

is  to  be  deemed  no  service  at  all,  so  as  not  to  bring  to  his 

knowledge  the  previous  proceedings,  namely,  the  entry  of  an 

appearance  on  the  12th  by  the  plaintiff's  attorney,  one  having 

already  been  entered  by  defendant's  attorney.     Although 

it  is  quite  true,  that  the  service  of  process  and  the  other 

proceedings  in  the  cause  may  be  sufficient,  if  served  on  the 

agent  in  London,  yet  the  question  is,  whether  a  party, 

having  an  attorney  in  the  countiy,  and  being  resident  there, 

a  notice  served  on  him  is  to  be  considered  as  no  notice  ?    I 

think  it  could  not  be  considered  so ;  and  if  it  is  not  so,  the 

objection  as  to  entering  the  appearance  being  merely  an 

A  A  2 
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irregularity,  it  is  perfectly  clear  that  the  objection  is  too 
late.     The  delay  is  accounted  for,  if  dated  from  the  exe- 
cution ;  but  if  from  the  17th  December,  it  is  to  be  con- 
sidered that  the  defendant  had  notice  of  the  plaintiff's 
proceedings^  it  is  clear  that  the  application  is  too  late. 
Because,  according  to  the  good  rule  of  all  the  Courts,  when 
a  party  is  proceeding  to  take  advantage  of  an  irr^ularity,  he 
ought  to  appear  and  make  his  application  promptiy,  in  order 
to  prevent  expense  from  being  incurred  by  the  opposite  party 
proceeding.     But  the  objection  is  treated  by  Mr.  Byles  as 
shewing  the  plaintiff's  proceedings  to  be  only  a  nulli^.    I 
cannot  assent  to  that  view  of  the  subject,  because  every  thing 
WBS  done  perfectiy  well  on  one  supposition,  that  the  ap- 
pearance had  not  already  been  entered  by  the  defendant   It 
was  astep  whoUy  appropriate  to  proceedings  in  a  cause  ^eie 
the  facts  would  have  allowed  it     It  seems  to  me,  therefore^ 
quite  impossible  to  consider  this  as  other  than  an  irregularity. 
Then,  treating  the  service  of  the  notice  of  declaration  on 
tiie  defendant  in  the  country  as  sufficient  notice,  I  think  the 
application  should  have  been  made  sooner^  and,  therefi)ie, 
the  rule  ought  to  be  discharged. 


Rule  diachargecL 


Ro08  r.  Clifton. 
Where  aa  ir-     fJARREN  shewed  cause  against  a  rule  nisi,  obtained  by 

utrttor  awardi  ,  , 

damages  for  an  Shee^  Serjt,  for  setting  aside  an  award  on  certain  grounds 
by^  defend-   Specified  in  the  rule.  The  objections  stated  in  the  rule  were, 

'^  That  the  said  award  is  inconsistent,  and  contains  no  final 
decision  on  tiie  matters  submitted  to  the  arbitrator,  nor  any 
directions  as  to  the  future  enjoyment  of  the  property."  It  was 
an  action  on  tiie  case,  and  the  cause,  as  well  as  all  matters  m 
difference,  were  referred  to  a  legal  arbitrator,  to  determine 


ant  to  the 
plaintiff's  pro- 

Serty,  by  acts 
one  in  the  ad- 
jacent pro- 
perty of  the 
former,  and 
thenhavinff 
power  to  direct 
the  mode  of 

enjoying  the  property  for  the  future,  he  awards  that  the  parties  shall  respectively  ojoy  it  as 
hereColOTe,  the  award  is  not  final,  and,  therefore,  bad. 
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both  the  cause  and  the  matters  in  difierence;  and  it  was        1841. 
farther  ordered,  **  That  the  arbitrator  should  have  power  to     ^"J^^T""^ 
direct  how  the  property  in  dispute  should  be  enjoyed  for  the  »• 

iiitare.''  The  arbitrator  assumed  the  burthen  of  the  reference, 
and  in  addition  to  the  matters  litigated  in  the  cause,  three 
daims  to  damages  were  made  in  respect  of  the  alleged  ob- 
struction of  a  flue,  the  diversion  of  a  water-spout,  and  the 
building  orer  a  water-course.    The  arbitrator,  by  his  award, 
directed  that  the  defendant  should  pay  to  the  plaintiff  da- 
mages to  the  amount  of  SOL  in  respect  of  the  last  mentioned 
grounds  of  complaint    He  then  proceeded  to  direct,  **  that 
the  parties  shall  continue  to  enjoy  the  property  respectively 
as  heretofore.''  To  this  award,  the  objections  stated  in  the  rule 
were  made.  Those  objections  must  be  considered  as  ranging 
nnder  three  heads ;  first,  that  the  award  is  inconsistent ; 
secondly,  that  it  contains  no  final  decision ;  thirdly,  that 
there  was  no  direction  as  to  the  future  enjoyment  of  the 
property.    A  preliminary  objection  might  be  taken  to  this 
mode  of  stating  the  grounds  of  objection,  which  was,  that  it 
was  fiu-  too  vague.    The  grounds  ought  to  be  so  specific  as 
deariy  to  point  out  the  particulars  wherein  the  objections 
stated  thus  generally  could  be  found.    In  AUenby  v.  Proud" 
loci  {a) f  the  Court  held,  that  it  was  too  general  to  state  a 
ground  of  objection,  *'  That  the  arbitrator  made  his  award 
under  misapprehension  of  the  terms  of  reference."   In  Gray 
V.  Leaf  {b)l  it  was  decided,  that  it  was  insufficient  to  state  the 
grounds  of  objection,  ^*  that  the  award,  is  not  final,  that  the 
arbitrator  had  exceeded  his  authority,  that  the  award  is  un- 
certain, or  that  the  arbitrator  has  not  awarded  on  all  the 
matters  referred  to  him."    Again,  in  Boodle  v.  Dames  (c), 
the  same  principle  was  recognized.     This  objection  applied 
to  all  the  grounds.     But  if  any  doubt  existed  as  to  the  third 
ground,  it  must  be  perfectly  clear  that  the  arbitrator  had 
not  committed  the  &ult  suggested  by  that  ground.     The 
objection  was,  that  the  arbitrator  had  given  no  directions 
as  to  the  future  enjoyment  of  the  property.     It  was,  how- 
Co)  Ante,  vol.  4,  p.  54.  (c)  3  Ad.  &  EU.  200 ;  4  N.  & 
(b)  Ante,  voL  8,  p.  654.                  M.  788. 
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ever,  perfectly  clear  that  be  had  given  some  directi0Ei& 
They  might  not  be  such  directions  as  the  defendant  thou^t 
desirable^  but  that  constituted  no  ground  of  objectiaa. 
That  was  a  matter  peculiarly  within  the  jurisdiction  of  the 
arbitrator,  he  being  judge  both  of  law  and  bet  In  SMok 
V.  HeUyer  {a),  the  Court  held,  that  an  award  diiectiDg 
money  to  be  paid  to  a  stranger  for  the  use  of  one  of  die 
parties  to  the  submission,  was  sufficient  (A).  For  these 
reasons,  it  was  submitted,  that  the  grounds  suggested  for 
setting  aside  the  award  were  insufficient,  and,  tiierefiwe,  die 
rule  for  setting  it  aside  must  be  discharged. 


She$i  Serjt,  in  support  of  the  rule,  admitted  that  if  the 
grounds  of  applying  to  set  aside  the  award  were  as  ge- 
neral as  stated  by  the  other  side,  tiiey  could  not  be  wafr 
ported ;  but  they  ought  not,  nor  were  they  intended  to  be, 
divided  in  the  manner  suggested,  into  three  heads.  The 
whole  objections  to  the  award  were,  that  it  was  incon- 
sistent and  not  finaL  It  certainly  must  be  considered  as 
inconsistent,  as  it  in  one  part  awarded  that  the  defendant 
should  pay  a  sum  of  money  to  the  plaintiff  for  the  injuiy 
done  by  the  course  which  the  former  had  adopted  with  re- 
spect to  the  property,  and  then  directed  that  llie  same 
state  of  things  should  continue.  The  first  part  of  the 
award  found  that  a  nuisance  existed,  and  the  latter  directed 
its  continuance.  That  was  calculated  to  perpetuate,  instead 
of  ending  the  differences  which  the  reference  was  intended 
to  compose.  This  could  not  be  considered  as  giving  any 
direction  as  to  the  enjoyment  of  the  property,  and,  there- 
fore, the  award  was  not  final.  Under  these  circumstances, 
the  award  could  not  be  susteuned. 

Cur.  adv.  vuU» 


(a)  2  Chit.  Rep.  43. 
(6)  See  In  the  matter  pf  Maekay 
and  Others,  2  Ad.  &  Ell.  357;  and 
In  the  matter  of  Skeete,  ante,  voL  7» 
p.  6 IS,  where  the  Court  refused 
^p  application  for  an  attachment 


at  the  instance  of  a  stranger,  to 
whom  an  award  had  directed  that 
a  certain  sum  should  be  paid  bj 
one  of  the  parties  to  the  subnus* 
sion. 
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WiLUAfiis,  J. — ^This  was  an  application  to  set  aside  an        1841. 
award,  on  the  ground  that  it  was  not  final,  and  did  not         i^^^^ 
adjust  the  matters  in  difference  between  the  parties.    It      ^  ^• 
appears,  that  the  cause  and  all  matters  in  difference  were 
referred  to  an  abrbitrator,  and,  among  other  things,  power 
was  given  to  him  to  regulate  the  enjoyment  of  the  property, 
which,  it  appears,  constituted  a  matter  in  difference  in- 
dependent of  the  cause.     But  this  matter  in  difference  was 
made  a  suligect  of  litigation  before  the  arbitrator.     One 
pert  of  the  claim  for  damages  was  made  by  the  plaintiff,  in 
respect  of  the  obstruction  of  a  flue ;  another,  for  having  di- 
verted a  water-spout ;  a  third,  for  building  over  a  water- 
oonrse.  The  arbitrator  having  disposed  of  the  cause,  awarded 
damages  to  the  extent  of  30/.,  in  respect  of  the  claims  last 
mentioned;  he  then  proceeded  to  award  that  the  parties  res- 
pectively should  enjoy  the  property  as  before.     Now,  as  the 
aibitrator  found  that  the  property  of  the  plaintiff  had  been 
injured,  and  lliat  the  then  state  of  the  property  was  pregnant, 
to  a  certain  degree,  vrith  injury,  as  appeared  by  his  award- 
ii^  30iL  damages  in  respect  of  that  injury,  to  direct  the 
same  state  of  things  to  continue  was  leaving  the  property 
'm  a  state  of  dispute,  instead  of  preventing  future  disputes, 
which  was  the  peculiar  object  of  the  reference.     It  is  im- 
poedble  to  say,  that  this  was  such  a  final  adjustment  of  the 
pit^rty  as  was  intended  by  the  parties  to  the  reference. 
It  seems  to  me,  therefore,  that  the  award  cannot  be  allowed 
to  stand,  and  the  present  rule  must,  consequently,  be  made 
absolute. 

Rule  absolute. 


Regina  v.  The  Mayor  and  (/orporation  of  Malmesburt. 
PeTERSDORFF  shewed  cause  against  a  rule  nisi,  ob-  Th«  Court  mil 

..,,-.  11-  11.  .  **<>*  compel  a 

tained  by  Bantow,  caiung  on  the  relator,  m  certain  pro-  relator  in  a 
oeeding?  in  mandamus,  to  shew  cause  why  those  proceedings  ^  security^ 

tor  oo«ti,  be 
being  interested  in  the  matter  in  question,  on  the  ground  of  bis  poverty,  or  tbat  other  persons 
have  induced  him  to  apply  for  the  writ. 
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1841.  should  not  be  stayed,  until  security  for  costs  had  been 
Regina  given.  The  rule  for  a  mandamus  had  been  made  absolute. 
Th  Ma  and  '^^  g^ound  of  the  application  was  the  poverty  of  the  relator, 
Corporation  of  and  that  certain  persons  had  induced  him  to  apply  for  the 
mandamus,  rhe  former,  it  was  submitted,  was  no  reason 
for  compellmg  the  relator  to  give  the  security  required. 
The  only  cases  where  the  poverty  of  the  plaintiff  was  allowed 
to  operate  so  as  to  induce  the  Court  to  interfere  in  the 
manner  required  by  this  appUcation,  were  those  in  which 
the  plaintiff,  being  a  pauper,  acted  vexatiously,  or  allowed 
himself  to  be  made  the  instrument  of  others.  But  in  those 
cases  the  poverty  of  itself  was  not  allowed  to  be  a  ground 
for  compelling  a  plaintiff  to  give  security  for  costs.  Appli- 
cations of  this  kind  had  been  aUowed  in  proceeding  by  quo 
warranto,  on  the  groimd  of  the  defendant's  poverty,  and 
his  acting  merely  as  the  instrument  of  other  parties.  But 
even  there,  if  no  fraud  was  su^ested,  and  the  relator  was  a 
corporator,  the  Court  would  not  compel  him  to  find  security 
for  costs.  In  Rex  v.  Wynne  (a),  the  Court  refitsed  to  stay 
proceedings  in  a  quo  warranto  information,  until  the  prose- 
cutor gave  security  for  costs,  on  the  ground  that  he  was 
in  insolvent  circumstances,  it  appearing  that  he  was  a  cor- 
porator, and  no  fraud  being  suggested.  Then,  as  to  his  being 
induced  by  others  to  apply  for  the  writ,  that  was  no  ground 
for  this  application.  He  had  a  right  to  enforce  his  rights,  and 
was,  therefore,  entitled  to  proceed.  But  no  instance  of  pro- 
ceeding by  mandamus  could  be  adduced  in  which  the 
Court  had  interfered  in  the  manner  required.  The  case  of 
mandamus  was  clearly  distinguishable  from  that  of  quo 
warranto.  In  the  former  the  party  proceeded  to  enforce  his 
own  rights,  but  in  the  latter  he  might  be  proceeding  for 
the  benefit  of  others.  Under  these  circumstances,  it  was 
submitted,  that  the  present  rule  ought  to  be  dischaiged 

JBarstoWy  in  support  of  the  rule,  contended,  that  an  appli- 

(a)  2  Mau.  &  S.  346. 
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cadoD  in  proceedings  by  mandamus^  was  dearly  within  the        1841. 
principle  of  {voceedings  by  quo  warranta     The  Court  had,       RecTina 
onayarie^of  occasions,  interfered,  by  granting  such  ap*  rm.  w^'    .^ 
plications  as  the  present,  in  proceeedings  by  quo  warranto.  Corporation  of 
and,  therefore,  by  analogy,  the  present  application  ought  to 
succeed. 

WauAMs,  J.— One  thing  is  perfectly  dear,  that  if  this 
iDdividaal  has  a  right,  there  is  no  reason,  on  the  ground  of 
his  poTerty,  merely  for  compelling  him  to  find  securi^^  for 
costs.    Then  comes  the  question,  whether  the  Court  has 
before  interfered  in  cases  of  mandamus?    It  appears  to  me 
that  it  has  not,  and  I  am  afiraid  of  originating  a  practice  in 
soch  a  case.     1  remember,  in  the  case  of  Dr.  Free,  an  appli- 
cation was  made  by  him  in  form&  pauperis,  to  sue  out  a  writ 
of  mandamus  to  St  John's  College,  Oxford.   The  application 
was  allowed  in  that  form.     It  seems  to  me,  that  whoever  in 
this  case  may  have  induced  the  relator  to  proceed,  as  it  is 
Dot  sworn  that  he  had  no  interest  to  try  in  the  matter,  and 
the  granting  the  mandamus  would  seem  to  shew  that  he 
had  such  an  interest,  and  it  is  further  apparent,  that  his 
being  poor  cannot  prevent  his  prosecuting  the  writ,  I  do 
not  think,  that  in  the  absence  of  any  such  practice  being 
shewn  to  exist,  that  I  ought  to  originate  such  a  one.     The 
present  rule  must,  therefore,  be  discharged ;   but  vrithout 
costs. 

Rule  discharged,  vrithout  costs  (a). 

{fi)  See  Rex  v.  Day,  ante,  vol.  I,  p.  32. 


Solomon  v.  Leer* 

TiUGffJES  shewed  cause   against  a   rule   obtained  by  On  discharging 

Mf/fe«,  for  judfnnent  as  in  case  of  a  nonsuit.     It  was  ad-  *"»|f*=>":J™^«r 

**      ^^  ment  as  in  cas< 


of  a  nonsuit,  on 

a  >eremptory  undertaking,  the  Court  will  not  impose  the  term  of  the  plaintiff's  giving  security 
k  '  costs,  on  the  ground  of  hu  having  made  an  assignment  of  his  property  for  the  benefit  of  his 
CI  ditors,  previous  to  the  commencement  of  the  action. 
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1841.        mitted,  oa  the  other  side,  that  the  excuse  pven  by  the 
^^^'^'^—^     plamtiff  for  not  proceeding  to  trial,  was  su£5cient  to  dis- 
«.  charge  the  role  on  a  peremptory  undertakmg.     It  was, 

however,  desired  by  the  defendant  to  impose  the  term  on 
the  plaintiff  on  discharging  the  rule,  that  he  should  give 
security  for  costs,  and  that  that  term  should  be  made  part 
of  the  rule,  discharging  the  rule  for  judgment  as  in  case  of 
a  nonsuit  If  the  plaintiff,  under  any  circumstances,  could 
be  required  to  give  security  for  costs,  that  must  be  properiy 
the  subject  of  a  distinct  motion. 

Williams,  J. — That  is  properly  the  subject  of  a  distinct 
motion. 

Wilies,  in  support  of  the  rule,  cited  the  case  of  Taylor  ▼. 
Montague  {0)9  There,  a  plaintiff,  after  issue  joined,  became 
bankrupt,  and  made  de&ult  in  going  to  trial,  his  assignees 
refusing  to  proceed  with  the  suit  The  Court  reiused  to 
discharge  the  rule  for  judgment  as  in  case  of  a  nonsuit,  on 
a  peremptory  undertaking,  unless  security  for  costs  was 
given.  Here  the  plaintiff  had  executed  an  assignment  for 
the  benefit  of  his  creditors,  and,  therefore,  the  action  could 
only  be  carried  on  for  their  benefit  It  was,  therefore, 
proper  that  the  plaintiff  should  be  called  upon  to  give 
security  for  costs. 

Hughes  distinguished  the  present  case  fix)m  the  one 
cited;  as,  in  the  latter,  the  bankruptcy  had  taken  place 
after  issue  joined,  and,  consequently,  after  the  commence- 
ment of  the  action.  Here,  however,  the  assignment  sug- 
gested had  been  executed  before  the  action  commenced 

Williams,  J. — In  the  case  cited,  the  plaintiff  became 
bankrupt  after  issue  joined.  Here,  however,  the  pluntiff 
executed  the  assignment  before  the  action  was  brought,  the 

((^  2  M.  &  W.  315. 
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ordiiiary    terms,  therefiire,  can  only  be    imposed.    The        1841. 

present  rule  may  be  dischaiged  on  a  peremptory  under-  g^^^^J]^ 

Rule  accordingly. 


Doe  dem.  Dickinson  v.  Roe. 

1  OPHAM  moved  for  judgment  against  the  casual  ejector,  if  the  name  of 
Hie  peculiarity  of  the  case  was,  that  the  name  of  the  tenant  poaaeiikNi  bat 
m  possession,  Richard  Gairatt,  was  introduced  into  the  5j|^J^j"5j[]^\ 
body  of  the  declaration,  instead  of  Richard  Roe.     The  d«darttion  of 
notice  at  the  foot  of  the  declaration  was,  however,  signed  ttead  of 
''Richard  Roe."    It  was  submitted,  that  this  apparent  in-  Boep^itU 
coDsistency  could  not  mislead  the  tenant,  and,  therefore,  "P^*"^??; 
the  lessor  of  the  plaintiff  was  entitled  to  sign  judgment  a  nde  nui  for 
against  the  casual  ejector. 

W1LLIAM&  J. — ^I  think  sufficient  has  been  done  to  entitle 
yon  to  a  rule  nisL 

Rule  nisi  granted. 
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^S41.  Doe  denL  Hickman  v.  Hickman. 

In  rapport  of  ^HEE^  Seijt,^  moved,  on  behalf  of  the  lessor  of  the  plain- 
to  enter  a  sag-  ^9  ^^^  ^  nile^  calling  upon  the  defendant  to  shew  cause 
fawMo  k  Nou  ^"^y  *  su^estion  should  not  be  entered  on  the  issue  to 
tm^iuii^ire  try  the  action  in  Nottinghamshire,  instead  of  Lincolnshire, 
Lincolnshire,  upon  the  ground  that  a  fair  and  impartial  trial  could  not 
mund  that  ^  ^^  ^^  ^'^  latter  county.  The  affidavit,  on  which  the 
A*^K°tiff  "^'®  ^^  moved,  was  that  of  the  lessor  of  the  plaintiff, 
oouldnothavea  and  he  stated  that  the  defendant  was  a  person  possess- 
tial  trial  in  the  ing  considerable  property,  and  that  the  deponent  was  an 
^™ffid^wi  individual  of  small  means.  In  Easter  Term,  1838,  the 
produced,  al-  deponent  entrusted  one  A.,  an  attorney,  to  commence 
two  attorneys,  actions  of  ejectment  to  recover  possession  of  certain  pre- 
lessor  of  the  mises  held  by  the  defendant ;  that  the  actions  were  com- 
plaintiff  had  menced,  and  that  a  few  days  before  Trinity  Term  in  the  same 

successively  ^                                    J                              J 

employed  to  year,  the  attorney  proceeded  to  Gainsborough,  to  serve  the 

conduct  the 

cause  had  declaration ;  that  subsequently,  the  attorney  took  no  further 

interest  the  Steps  in  the  suit,  in  consequence,  as  he  had  admitted,  of  his 

one  on  ac  haviuff  received  a  considerable  sum  of  money  from  the  de- 
count  of  a  ...                  . 
bribe  paid  to  fendant,  in  consideration  of  which  he  had  abandoned  the 

defendant,  the  interest  of  the  deponent  in  the  cause.     The  affidavit  then            \ 

count  of  an"  wenton  to  allege,  that  the  deponent  had  been  at  all  times 

intimacy  which 

existed  between  him  and  the  defendant,  and  also  that  the  defendant  was  a  person  of  larse  pro- 
perty, and  possessing  great  influence  in  the  county,  and  that  he  had  sud  that  he  would  **  do  as  he  ^ 
liked  at  Lincoln,"  more  especially  as  the  lessor  of  ^e  plaintiff  was  a  poor  man  :  Hdd,  insuiScieBt. 
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retAj  and  willing  to  supply  the  said  A.  with  all  the  fiinds  1841. 
and  means  necessary  to  carry  on  the  action.  It  was  then  Do^^dem. 
stated  that  the  lessor  of  the  plaintiff  had  subsequently  em-  Hickman 
ployed  one  S»,  an  attorney,  to  prosecute  an  action  of  eject-  Hickman. 
ment  against  the  defendant,  and  that  the  suit  had  been 
commenced  in  the  Court  of  Exchequer,  and  had  proceeded 
to  issue,  when  the  said  S.  also  abandoned  the  interest  of 
his  client  in  that  cause.  He  had  subsequently,  however, 
commenced  a  new  action  in  this  Court,  to  which  the  de- 
fendant had  appeared,  and  in  which  issue  was  joined ;  but 
&e  said  S.  refused  to  proceed  with  it  The  deponent  then 
stated,  that  he  was  at  a  loss  to  account  for  such  conduct  on 
the  part  of  S.,  except  from  a  circumstance,  of  which  he 
had  been  informed,  that  since  the  commencement  of  the 
suit,  an  intimacy  had  sprung  up  between  the  said  S«  and 
the  defendant,  which  had  induced  the  former  to  abandon  the 
interest  of  this  deponent ;  that  the  deponent  attributed  all 
the  difficulties  to  which  he  had  been  subjected,  to  the  in- 
fluence which  the  defendant  possessed  in  the  county  of 
Lincoln ;  that  the  defendant,  being  in  possession  of  pro- 
perty, had  ample  fimds  to  enforce  his  influence ;  that  the 
defendant  possessed  other  property  besides  that  which  was  in 
question  in  this  action,  the  tenants  of  which  were  subject  to 
the  caprice  and  control  of  the  defendant ;  that  the  deponent 
believed  that  the  defendant  would  use  his  utmost  influence 
to  prevent  this  deponent  from  having  a  &ir  trial  in  this 
action,  for  that  he  had  said  that  he  would  ''do  as  he  liked 
in  lincoln,''  more  especially  as  this  deponent  was  a  poor 


I         man. 


Maule,  J,— If  all  these  allegations  are  true,  the  efiect 
will  be,  that  the  nearer  home  the  case  is  tried,  the  greater 
influence  there  will  be  against  the  defendant  All  you  have 
stated  is,  that  there  are  two  attorneys  at  Lincoki  who  have 
acted  improperly. 

Erskinb,  J-  —A  gentleman  who  is  known  to  have  acted 
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1841. 


Doe  deni* 
Hickman 

V. 

Hickman. 


as  the  defendant  is  stated  to  have  done,  will  hATe  very  litde 
influence  over  a  jaiy« 

TiNBAX^  C.  J. — That  these  attomeys  have  acted  dis- 
honesdji  is  nothing  to  support  this  motion.  It  diould 
appear  clearly  that  there  cannot  be  a  fiaur  and  impartial  trial 
in  the  county  of  Lincoln.  That  does  not  appear  here. 
There  are  three  divisions  of  the  county,  each  of  whidi  is 
almost  equal  in  size  to  many  small  counties,  and  we  cannot 
say  that  among  so  many  jurors,  there  cannot  be  a  fiur  and 
impartial  tziaL 

Rule  lefiiaed. 


tn  inaction 
against  a  mem« 
ber  of  Parli»- 
ment,  it  is  in« 
competent  for 
the  plaintil^ 
either  upon 
mesne  or  final 
process,  to  sne 
out  writs  Ibr 
the  purpose  of 
prooeedingto 
outlawry,  al- 
though ne  may 
have  no  pre* 
sent  intentian,'' 
ofpnttin§rthem 
ineiecation. 


CiifisiDT  o.  Stbuart,  M.  p. 

^PANKIBf  Serjt,  in  Michaelmas  Term,  moved  for  a 
rule,  calling  upon  the  defendant  to  shew  cause  why  an 
order  of  JSrltna,  J.,  made  at  Chambers,  should  not  be  set 
aside.  The  action  was  brought  against  the  defendant,  who 
was  a  member  of  Parliament,  and  the  plaintiff  had  obtained 
judgment,  and  proceeded  to  outlawry.  The  defendant,  how- 
ever, took  out  a  summons  before  Erskme,  J.,  at  ChamberBi 
and  an  order  was  made  in  the  following  terms — *^  It  is  or- 
dered, that  all  proceedings  to  outlawry  in  this  cause  be  set 
aside  for  irregularity,  the  defendant  being  a  member  of 
Parliament'^  It  was  now  urged,  that  the  feet  of  the  de- 
fendant being  a  member  of  Parliament,  created  no  ground 
of  irregularity,  upon  which,  the  learned  judge  was  authorized 
to  set  aside  the  judgment  The  privilege  of  a  member  of 
Parliament  was  personal  only,  and  there  was  nothing  to 
prevent  a  plaintiff  from  suing  out  process  of  outlawry,  pro- 
vided he  did  not  molest  the  person  of  the  defendant  Tlie 
plaintiff  had  issued  a  writ  of  capias  udagatum  upon  the 
judgment,  but  he  had  no  present  intention  to  put  it  into 
execution ;  and,  in  feet,  he  had  issued  it  only  in  order  to 
be  prepared  in  any  event  which  might  arise  by  which  he 
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sbould  be  aUe  to  take  the  body  of  the  defendant  Tlie  1841. 
privOege  rested  upon  the  provisions  of  the  statutes  12  ft 
13  Wm.  3,  c.  3,  and  10  Geo.  3,  c.  50,  s.  2 ;  but  the  effect 
of  both  of  these  acts  was  to  shew  that  the  privilege  was 
penonal  only.  The  former  statute  provided,  that  ''any 
person  may  prosecute  any  suit  in  any  of  his  Majesty's  Courts 
at  Westminster,  ftc,  against  any  lord  of  Parliament^  or  any 
of  the  knights,  citizens,  and  buigesses  of  the  House  of 
Coounons,  or  their  servants,  or  any  other  persons  entitled 
to  i»ivilege  of  Pariiament,  at  any  time  immediately  after 
the  dissolution  or  prorogation  of  Parliament,  until  a  new 
Pariiament  shall  meet,  or  the  same  be  re-assembled,  and 
immediately  after  any  adjournment  of  both  Houses  for  above 
fiMirteen  days,  until  both  Houses  shall  meet;  and  the  said 
Court  may,  after  such  dissolution,  prorogation,  or  adjourn- 
ment, proceed  to  give  judgment,  and  to  make  final  decrees 
and  sentences  thereupon,  any  privilege  of  Parliament  not- 
witshandii^.''  Section  2,  ^'Provided,  that  this  act  shall 
not  subject  the  person  of  any  of  the  knights,  citisenfl^  and 
buigesses,  or  any  other  person  entitled  to  privilege  of  Par- 
liament, to  be  arrested  during  the  time  of  the  privilege,  ftc." 
The  10  Geo.  3,  c  50,  carried  the  principle  of  this  statute 
ibrther.  The  preamble  states,  that  the  acts  already  in  being 
aie  insufficient  to  obviate  the  inconveniences  arinng  firom 
delay  of  suits,  by  reason  of  the  privilege  of  Parliament ;  and 
dieu  it  enacts,  '^  That  any  person  or  persons  shall  and  may 
at  any  time  commence  and  prosecute  any  action  or  suit  in 
any  Court  of  Record,  or  Court  of  Equity,  or  of  Admiralty,  &c., 
agaiost  any  peer  or  lord  of  Parliament  of  Great  Britain,  or 
against  any  of  the  knights,  citizens,  or  burgesses,  &c.,  or  any 
other  person  entitled  to  the  privilege  of  Parliament  of  Great 
Britain,  and  no  such  action,  suit,  or  any  other  process  or  pro- 
ceedings thereupon  shall,  at  any  rime,  be  impeached,  stayed 
r  delayed  by  or  under  colour  or  pretence  of  any  privilege 
if  Parliament"  Secdon  2,  ^*  Provided,  that  nothing  in  this 
let  shall  extend  to  subject  the  person  of  any  of  the  knights. 
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1841.  citieens^  and  burgesses,  &c.,  to  be  arrested  or  imprisoned 
upon  any  such  suit  or  proceedings."  It  must  be  admitted, 
that  throughout  these  enactments,  the  legislature  had  main- 
tained the  personal  privilege  of  members  of  Parliament  in- 
violate, but  there  was  nothing  contained  in  them  whidi 
would  prevent  the  issuing  of  the  process  ready  to  be  acted 
upon,  and  the  distinction  was,  that  it  was  not  the  process 
which  was  irregular,  but  the  execution  of  it  He  cited 
1  HatselFs  Prec.  174,  s.  4,  as  follows :—''  On  the  13th  of 
May,  1607,  the  House  was  informed  that  a  member  of  the 
House  stood  outlawed  at  the  suit  of  one  Palmer,  and  that 
Allen,  the  attorney  in  the  suit,  did  threaten  to  proceed  to 
trial  The  plaintiff  and  attorney  are  both  ordered  to  be 
brought  to  the  bar  by  the  sergeant,"  Bac.  Jbr.  tit  "  Pr^ 
vilege/'  (C),  p.  562,  Holiday  v.  Pitt  (a> 

BompaSf  Serjt,  now  shewed  cause.  The  distinction 
drawn  between  the  existence  of  the  writ  of  capias  utlfr- 
gatum  and  its  execution  would  not  prevail  The  judgment 
of  outlawry  here  was  founded  upon  final  judgment  obtained 
in  the  suit  After  the  judgment,  a  writ  of  ca.  sa.  was  issued, 
followed  by  an  exigi  &cias,  which  was  succeeded  by  a  writ 
of  capias  utlagatum.  All  these  writs  commanded  the  sheriff 
to  take  the  body  of  the  defendant,  and  if  the  defendant 
onutted  to  answer  to  the  last  named  writ  by  surrendering  his 
person,  he  was  outlawed,  and  his  goods  were  forfeited.  The  . 
Court  would  not  suffer  outlawiy  to  attach  in  reference  to 
an  individual  who  was  entitled  to  claim  a  personal  privilege 
firom  an  arrest,  which  was  a  condition  precedent  to  the 
outlawry,  neither  would  they  .suffer  writs  to  be  sued  out 
and  to  remain  in  existence,  which,  it  was  admitted,  could 
not  be  executed.  Before  the  12  &  13  Wm.  S,  c.  3,  the 
privil^^  claimed  by  peers  and  members  of  Parliament 
were  not  personal  merely,  but  extended  to  prevent  legal 

(a)  2  Stra.  986  s  Fortesc.  159 ;  2  Comyns.  444.  S.  C. 


! 
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proceedings  of  any  sort  being  taken  against  them.     The        1841. 

object  of  that  act  was  only  to  enable  parties  to  commence     ^TT^''^ 
.  ,  -^  ^  Cassidy 

suits  against  them,  provided  that  the  persons  of  the  indi-  »• 

Tiduals  sued  should  be  privileged  from  arrest,  and  a  new  form        m.  P. ' 
of  proceeding  was  granted  against  them  by  s.  4,  which 
shewed  the  view  which  was  taken  of  their  privileges  by  the 
l^lature,  and  exhibited  the  determination  which  existed 
to  maintaim  them  inviolate.     That  section  provided,  that 
"  no  suit  or  proceeding  in  law  or  equity  against  the  King's 
oiigmal  and  immediate  debtor,  for  the  recovery  of  any  debt 
originally^  and  immediately  due  to  his  Majesty,  or  against 
any  person  liable  to  render  an  account  to  his  Majesty  for 
any  part  of  his  revenues,  or  other  original  or  immediate 
duty,  or  the  execution  of  any  such  process,  shall  be  im- 
peached or  delayed  by  privilege  of  Parliament ;  yet,  so  that 
the  person  of  such  debtor  or  accountant  being  a  peer,  shall 
not  be  liable  to  be  arrested ;  or  being  a  member  of  the  House 
of  Commons,  shall  not,  during  the  continuance  of  the  privi- 
ly, be  arrested  by  any  such  proceedings."      The  2  & 
3  Anne,  c.  18,  equally  exhibited  the  same  feeling  to  exist, 
by  enacting,  that  nothing  contained  therein  should  subject 
the  person  of  a  peer  or  member  of  Parliament  to  be  arrested. 
The  11  Geo.  2,  c  24,  still  further  extended  the  principle, 
and  the  10  Geo.  3,  c.  50,  embraced  all  the  provisions  of  the 
former  statutes,  and  re-enacted,  with  the  greatest  caution, 
die  same  clauses  which  provided  for  the  maintenance  of 
die  privilege  of  Parliament     Although  the  legislature  had 
given  creditors  relief  by  granting  them  power    to    sue 
noembers  of  Parliament,  there  was  nothing  in  any  of  the 
statutes  which  shewed  that  process  might  be  sued  out,  which 
rendered  the   persons  of  such  members  liable  to  arrest, 
although  no  intention  existed  to  put  it  into  execution.     In 
the  case  of  Holiday  v.  Pitt,  the  application  was  to  discharge 
Colonel  Pitt,  who  had  been  arrested  on  his  way  home  from 
Parliament,  and  the  effect  of  that  case  was  to  shew  that 
not  only  the  arrest,  but  the  order  which  commanded  the 
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Cassidy 


d 


1841.       arrest,  was  illegal  and  irregular.  The  passs^  firom  HaUetts 

Precedents  did  not  warrant  the  conclusion  which  was  put 

V.  upon  it.     Section  17,  p.  181,  in  the  same  volume,  gave  the 

Steuart  t* 

M.  P.  *      following  case :    "In  the  Fourth  Register,  p.  810,  Prymi 
reports  the  case  o{  Hodges  and  Moore,  in  the  first  year  o* 
Charles  the  First,  as  follows :— *  Moore  having  the  privilege 
of  Parliament,  procures  the  Speaker,  Sir  EL  Unch,  to  write        • 
his  letter,  in  the  name  of  the  Parliament,  to  the  Court  of        j 
King's  Bench  to  stay  judgment     The  Court  was  greatly        i 
offended  at  this,  and  could  have  returned  a  sharp  answer  to 
the  Parliament,  if  it  had  not  been  dissolved ;  because  it  is 
against  the  oaths  of  the  judges  to  stay  judgments,  nee  per 
grand  seal,  nee  per  petit  seal,  per  le  statute ;  but  the  way  in 
such  case  is  to  procure  a  supersedas,  which  is  a  special  writ       L 
appointed  in  these  cases,  and  this  is  to  be  allowed,  being  the 
legal  course.    But  the  letter  is  not  to  be  r^arded.'    And 
in  another  report  of  this  case,  the  effect  of  this  letter  was 
disallowed  by  the  whole  Court,  and  the  Court  said,  'The 
defendant  ought  to  have  brought  a  writ  of  privily,  and 
where  Thorpe,  who  was  Speaker,  had  a  supersedeas  for  all 
actions,  this  was  bad,  for  he  ought  to  have  had  a  particular 
superdeas  for  each  action.  And  the  Parliamenthath  privilege 
for  the  person,  but  not  for  the  proceedingis  by  any  letter.'" 
It  was  true,  that  this  was  the  opinion  expressed  by  the 
judges  in  that  case,  but  Hatsell  went  on  to  remark,  that  if 
the  judges  had  continued  of  the  same  mind,  ^^  to  have  written 
a  sharp  answer  to  Parliament,"  it  was  probable  '^  that  that 
House  of  Commons  would  have  compelled  the  High  Com- 
mission Court  'to  vacate,  and  annihilate'  all  their  pro-       J 
ceedings  against  Sir  Robert  Howard,  who,  in  breach  of        ' 
their  privilege,  would  not  have  quietly  acquiesced  in  their      i 
disobedience  of  the  Court  of  Bang's  Bench  to  an  order, 
which,  fiom  the  beginning  of  the  century,  had  been  sent 
to  all  the  Courts  of  Westminster  HaU,  and,  as  far  as  appears, 
had  been  always  attended  to."    There  were  several  cases 
in  which  writs  of  ca.  sa.  had  been  set  aside  as  irregular, 
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Faulkner  v.  Lord  Rokeby  (a),  Briscoe  v.  The  Earl  of  Egre-       1841. 

1'^t{b).  CA88IDY 

Steuart, 

Spankies  Serjt,  intimated  that  he  was  prepared  to  admit        M.  P. 
that  process  could  not  be  issued  against  a  peer. 

Bompasy  Serjt.  Then  the  plaintiff  was  out  of  Court,  as  the 
cases  of  peers  and  members  of  Parliament  stood  upon  the 
same  ground.     Bac.  Abr.  tit  ^^  Privilege^  (C)^  p.  541. 

Spankiey  Seijt,  in  support  of  the  rule.     The  intention  of 
the  legislature  was  to  enable  persons  to  sue  members  of 
Parliament  at  their  pleasure,  so  as  they  did  not  arrest  their 
penona.     In  2  Hale^*  PL  Cr.  (c)  it  was  said,  that  a  capias 
would  not  lie  against  a  peer  of  Parliament,  by  reason  of  his 
title  and  dignity,  in  which  particular  there  was  a  material 
£Serence  from  the  case  of  a  member  of  the  House  of  Com- 
mons.  In  no  statute,  was  there  any  provision  contained  with 
it&rence  to  the  privilege  of  a  peer,  because,  at  the  common 
law,  that  privilege   already  existed.      In  this   particular, 
therefore,  there  was  a  material  distinction  between  the  cases 
of  a  peer,  and  a  member  of  the  House  of  Commons.     It 
was  admitted  that  the  writ  of  capias  utlagatum  could  not 
be  executed  during  privilege,  but  it  might  be  sued  out 
during  privilege,  and  executed  when  that  privilege  had 
ceased.     The  privilege  was  only  temporary,  and  the  plain-^ 
tiff  was  entided  to  be  prepared  to  take  advantage  of  the 
judgment  which  he  had  obtained,  so  soon  as  it  had  ceased. 
Outlawry  was  a  mode  of  enforcing  payment  of  a  debt,  and 
it  was  the  fiiult  of  the  debtor  himself,  that  that  mode  of  en- 
forcement had  been  put  into  operation,  because,  by  paying 
the  amount  due,  he  might  rid  himself  of  all  inconvenience. 
But  if  a  party  might  prosecute  a  suit  against  a  member  of 
Barliament,  provided  he  did  not  arrest  his  person,  why  might 
le  not  also  proceed  to  outlawry  with  the  same  saving.   In  the 

(a)  4  Taunt.  668.  (c)  P.  199. 

(6)  3  Mau.  &  Sel.  88. 
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1841.  case  of  Johnson  v.  Drier  {a\  LiHledale,  J-,  alluded  to  die  de- 

Cassjdy  cision  in  Biscoe  v.  Kennedy  and  Wife  (&),  cited  on  behalf  of 

«'•  the  defendant,  with  little  approbation.     The  2  Wm*  4,  c  39, 

M.  P.  it  was  to  be  observed,  did  not  materially  affect  the  case. 

Tendal,  C.  J. — The  question,  in  this  case,  appears  to  me 
to  be,  whether  it  is  an  irregularity  to  sue  out  a  writ  of  ca. 
sa.  against  a  member  of  Parliament,  during  the  time  within 
which  he  is  privileged  from  arrest,  the  object  of  the  par^ 
suing  out  the  writ  being  to  proceed  to  outlawry.     I  will 
first  consider,  whether  it  is  irregular  to  sue  out  a  writ  of  ca. 
sa.  ?  Then,  if  that  question  is  determined  in  the  affirmative, 
I  vrill  see  whether  the  intention  of  the  party  in  suing  oat 
the  writ,  can  make  any  difference  as  to  the  irregularis  of 
that  proceeding.     The  first  question  is,  on  what  ground 
does  a  writ  of  ca.  sa.  rest  in  our  books  of  law?  Undoubtedly 
it  is  a  writ  which  was  not  known  at  common  law.     There 
was,  at  common  law,  no  capias  on  mesne  process,  but  that 
writ  was  given  by  the  statute  of  Marlbeige,  (52  Hen.  3, 
c.  21.)    But  the  moment  a  capias  ad  respondendum  was 
given  by  that  statute,  it  was  allowed  that  where  that  writ 
lay,  there  should  also  be  a  ca.  sa.,  for  the  purpose  of  giving 
the  fiiiits  of  the  judgment  upon  it  to  the  plaintiff.     As  &r 
as  we  can  trace  the  ground  upon  which  that  writ  rests,  it 
can  only  be  said  to  have  been  granted  vrith  that  view ;  the 
rule,  therefore,  has  always  been  considered  to  be  laid  down 
broadly,  that  a  vmt  of  capias  ad  satisfaciendum  would  only 
lie  against  those  who  were  subject  to  a  vnit  of  capias  ad 
respondendum.     The  first  question  upon  this  case  is,  there- 
fore, whether  a  member  of  ParUament,  during  the  time  of 
privilege,  was  liable  to  a  capias  ad  respondendum?    And  it 
seems  to  me,  that  on  all  the  authorities  in  the  books,  he  was 
not  so  liable.     From  the  earUest  time,  when  the  arrest  of  a 
member  of  Parliament  has  taken  place  upon  a  capias  ad 
respondendum,  he  has  been  discharged  from  the  custody  of 

(fl)  Ante,  vol.  1,  p.  127.  (6)  2  Wila.  127. 
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the  sheriflF,  by  a  writ  of  privilege.     The  books  of  practice,        1841. 
therefore,  lay  it  down,  that  those  parties  only  are  liable  to  a 
writ  of  ca.  sa.,  who  are  liable  to  writs  of  capias  as  mesne 
process,  and  they  except  in  all  cases  peers  of  Parliament, 
and  members  of  Parliament,  during  privilege ;  and  the  old 
books  state  exceptions  in  those  cases,  which  shew  the  ground 
of  privilege.     In  the  case  of  Harris  v.  Lord  Mountjoy  (a), 
a  plaint  of  debt  was  brought  by  the  plaintiff,  in  the  Guild- 
hall, in  London,  against  the  Ix)rd  Mountjoy  and  an  attach- 
ment of  the  goods  of  the  defendant,  in  the  hands  of  another 
was  made.     "  The  lord  removed  the  matter  into  the  Court 
of  Common  Pleas,  by  a  writ  of  privilege,  and  the  question 
was,  whether  he  should  find  bail,  he  being  a  lord  of  Par- 
liament?   And  the  opinion  of  the  whole  Court,  was,  that 
he  should  find  bail,  for  that  is  the   course  of  the  Court, 
whosoever  is  party.     And  by  Anderson,  admitting  the  law 
to  be,  that  the  body  of  a  lord  of  Parliament  shall  not  be 
taken  in  execution,  yet,  notwithstanding  that  bail  shall  be 
found  in  such  case,  for  the  condition  of  bail  doth  consist  upon 
two  points :  first,  that  he  render  his  body  to  prison  in  exe- 
cation,  if  judgment  be  given  against  him ;  secondly,  or  to 
pay  the  condemnation ;    and,  therefore,  if  the  body  of  a 
baron  of  Parliament  is  not  subject  to  execution,  yet  the  bail 
shall  stand  for  the  second,  i,  e.  to  pay  the  condemnation.  .   ^ 

And  all  the  justices  were  of  clear  opinion,  that  for  execution 
upon  a  statute  staple,  merchant,  upon  the  statute  of  Acton 
Bumel,  or  upon  the  statute  of  23  Hen.  8,  the  body  of  a 
baron  of  Parliament  shall  be  taken  in  execution ;  for  by 
these  statutes  such  persons  were  not  exempted."  Now,  the 
very  exceptions  of  allowing  the  imprisonment  of  members 
of  ParUament,  in  cases  on  these  statutes,  shew  that  the 
ri^t  of  privilege  exists,  although  it  cannot  prevail  against 
their  provisions.  The  case  of  The  Executors  of  Skewys  v^ 
Chamond(J))y  is  to  the  same  effect.  There,  after  a  member 
of  the  House  of  Commons  had  been  taken  in  execution,  on 

(a)  2  Leonard.  173.  (6)  Dyer.  596,  60  a  &  b. 
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1841.       a  writ  of  exigent,  issued  upon  a  ca,  sfu,  a  writ  of  privilege 
^""T^      '    issued  to  the  sheriff,  who  discharged  the  burgess  fix)m  cus- 
t>.  tody.     The  question  which  arose,  was,  whether  the  privilege 

M.  P.  '  existed  ?  And  after  that  question  was  discussed,  it  was  held, 
that  "every  privilege  is  by  prescription,  and  every  pre- 
scription which  sounds  for  the  common  weal  is  good,  al- 
though it  be  to  the  prejudice  of  any  private  individual." 
Therefore,  it  may  well  be,  that  although  a  capias  ad  re- 
spondendum was  given  by  the  early  statute  against  the 
subject  in  general,  the  privilege  of  members  of  Parliament 
would  form  an  exception  to  its  provisions.  So  it  appears 
that  members  of  Parliament  had  this  prescription  to  be  free, 
both  from  vmts  of  capias  ad  respondendum  and  also  writB 
of  capias  ad  satis&ciendum ;  and  so  it  is  laid  down  by  Lord 
Chief  Justice  Hale,  in  the  passage  which  has  been  cited(a), 
in  which  he  says,  that  in  a  suit  between  party  and  party, 
a  writ  of  capias  will  not  lie  against  a  lord  of  Parliament ; 
and  the  case  of  a  member  of  Parliament,  during  privilege, 
is  the  same  as  that  of  a  peer  of  Parliament,  for  the  purpoee 
of  this  argument  Then,  if  that  be  the  case,  if  to  issue 
a  writ  of  capias  ad  satisfaciendum  is  irregular  and  unlawful 
in  itself,  can  it  make  any  difference  what  the  object  or  desire 
of  the  party  is,  in  causing  it  to  be  issued  ?  I  think  it  cannot, 
because  the  matter  is  to  be  taken  as  it  stands  on  the  issuing 
of  the  writ.  That  is  an  irregularity,  and  no  intention  or 
design  of  the  party  can  make  it  more  or  less  jegular.  The 
Court  requires  the  sheriff  to  execute  the  vmt,  and  how  can 
the  intention  of  the  party  alter  the  object  of  the  writ  ?  If  the 
plaintiff  says,  "  I  issue  this  vmt  for  the  purpose  of  pro- 
ceeding to  outlawry,"  that  does  not  diminish  the  difficulty, 
but  increases  it,  because  the  exigent  requires  the  defi^dant 
to  render  himself  into  the  custody  of  the  sheriff,  or  be  out- 
lawed, so  that  the  difficulty  is  increased,  by  there  being 
another  demand  made,  which  is  irregular  and  unlawful. 
Now,  this  being  the  case,  what  difference  is  made  by  the 

(a)  2  Hale  PL  Cr.  199. 
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acts  of  parliament  referred  to?  It  does  not  appear  to  me        1841. 
that  they  bear  on  this  point :  but  if  they  do,  they  rather 
operate  un&vourably  than  fitvourably  towards  this  motion. 
The  statute  12  &  13  Wm.  3,  c.  3,  was  passed  for  the  pur- 
pose of  enabling  the  subjects  of  the  King  to  sue  members 
of  Parliament,  during  the  interval  in  which  Parliament 
should  not  be  sitting.      That  statute  provides  what  pro- 
ceedings shall  be  taken,  and  enacts  that  certain  writs  shall 
be  used;  and  then  there  is  in  it  an  express  provision  that 
the  persons  of  members  shall  not  be  liable  to  arrest     The 
next  material  act  is  the  10  Geo.  3,  c  50,  and  that  enables 
suitors  to  commence  and  prosecute  suits  during  the  sitting 
of  Parliament,  still  introducing  the  same  express  exception 
in  &Tour  of  the  privil^e  of  the  persons   of  members, 
which  was  contained  in  the  previous  act ;  and  then  comes 
the  2  Wm,  4,  a  39,  which  has  made  the  mode  of  pro- 
ceeding against  members  of  Parliament  the  same  as  against 
other  persons;  and  section  19,  has  an  express  reservation, 
that  nothing  contained  in  the  statute  shall  subject  any 
person  to  arrest,  outlawry,  or  waiver,  who,  by  reason  of  any 
privilege,  usage,  or  otherwise,  may  now,  by  law,  be  exempt 
therefrom.     Therefore,  it  seems  to  me,  that  these  statutes 
do  not  at  all  further  the  views  of  the  plaintiff.     K  we  were 
to  allow  these  to  be  deemed  regular  proceedings,  we  should 
be  issuing  an  order  to  the  sheriff  to  take  a  person,  whom, 
the  moment  he  vras  taken,  we  should  be  forced  to  dischaige, 
and  we  should  therefore  be  doing  an  act  which  we  know  to 
be  nugatory.     The  proceedings  to  outlawry,  in  this  case, 
therefore,  were  irregular;  and  the  order  made  by  my  brother 
ErMne,  at  Chambers,  was  a  proper  order,  and  this  rule  must 
be  discharged. 

BosAvainsT,  J. — I  am  also  of  opinion  that  this  rule 
should  be  discharged.  Hiere  is  no  doubt,  and  it  is  admitted 
that  members  of  Parliament,  whether  of  the  House  of 
Lords  or  of  the  House  of  Commons,  are  exempted  from 
the  arrest  of  their  persons ;  and  this  is  a  privilege  which 
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they  have  enjoyed  for  a  great  length  of  time.     Formerly, 
their  privilege  was  even  more  extensive  than  it  is  now, 
V.  because  they  were  exempt  from  being  even  sued,  during  the 

M.  P.  *  time  of  the  sitting  of  Parliament ;  but  they  are  now  liable 
to  be  sued,  although  their  privilege  to  be  exempted  from  arrest 
is  recc^ized  by  the  various  statutes  which  have  been  al- 
luded to.  There  is  no  doubt,  therefore,  that  the  arrest  of 
a  member  of  Parliament,  during  the  period  of  privil^e,  is 
illegal.  Now,  the  question  is,  whether,  if  the  arrest  is  illegal, 
it  is  lawful  for  the  plaintiff  in  a  suit,  to  sue  out  process,  di- 
recting the  sheriff  to  take  the  person  of  a  member  of  Par- 
liament in  execution?  It  will  be  the  same,  however,  whether 
the  writ  is  issued  on  mesne  process  or  in  execution.  It 
appears  to  me,  that  the  thing  ordered  to  be  done,  being 
illegal,  the  order  to  do  the  act  must  itself  be  also  illegal. 
It  is  said,  that  the  object  is  not  to  arrest  the  person  of  the 
member  of  Parliament,  but  to  take  proceedings,  by  which 
outlawry  may  be  obtained,  when  the  period  shall  have 
arriv  edat  which  the  privilege  of  the  defendant  has  ceased. 
But  the  direction  is  to  do  the  act  immediately;  and  it 
appears  to  me,  that  the  defendant  is  not  to  be  put  in  the 
situation  of  having  an  order  issued  against  him,  which,  if 
the  sheriff  executes  it,  must  put  him  to  the  trouble  and  ex- 
pense of  obtaining  redress  against  that  which  is  an  illegal 
act  Therefore,  on  these  short  grounds,  it  appears  to  me 
that  the  issuing  of  the  writ  is  illegal,  because  the  plaintiff, 
in  issuing  it,  avails  himself  of  an  order  of  the  Court  to  do 
that  which  is  illegal 

Maule,  J. — I  also  think  that  this  rule  must  be  dis- 
chai^d,  and  that  the  learned  judge  was  right  in  wijAing 
an  order  setting  these  proceedings  aside.  The  statute  12 
&  13  Wm.  3,  c.  3,  and  10  Geo.  3,  c  50,  both  prove  that 
persons  having  the  privilege  of  Parliament  are  not  liable  to 
be  arrested.  If  that  is  so,  the  writ  ordering  such  an  arrest 
is  irregular,  for  whatever  purpose  it  may  have  been  sued 
out.     It  was  so  held  in  those  cases  which  have  been  cited 
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in  opposition  to  this  motion.     In  the  case  of  Fatdkner  v.         1841. 
Lord  Rokeby,  a  capias  was  issued  against  a  peer  of  Ireland,       Cassidy 

and  there  it  was  held,  that  althomrh  no  attempt  had  been      ^    ^- 

^^      ^  ^  ^  Steuart, 

made  to  arrest  the  defendant,  the  writ  was  irregular,  and  M  P- 
must  be  set  aside.  So  in  the  case  of  Briscoe  v.  Earl  of 
Epremonty  a  bill  of  Middlesex  was  set  aside  upon  the  same 
ground.  My  brother  Spankie  has  admitted  that  this  is  the 
law  in  the  case  of  a  peer.  Then  why  is  not  that  the  law  in  the 
case  of  a  member  of  the  House  of  Commons  ?  He  says  that 
the  privilege  of  a  peer  of  Parliament,  and  that  of  a  member 
of  the  House  of  Commons  differ ;  and  undoubtedly  they 
do  in  some  respects,  but  the  only  principle  necessary  to  be 
maintained  here,  is,  that  they  agree  in  this  particular,  that 
the  issue  of  a  writ  of  ca.  sa«  against  a  person  who,  by  reason 
of  his  privilege  of  exemption  from  arrest,  cannot  be  seized 
in  his  person,  is  irregular.  It  is  admitted  that  a  member 
of  Parliament  is  not  liable  to  be  arrested,  and  the  conse- 
quence follows,  that  a  writ,  ordering  him  to  be  taken,  is 
irregular.  The  distinction  between  the  privilege  of  a  peer, 
and  that  of  a  member  of  Parliament  does  not  apply  to  the 
matter  in  hand ;  and  those  cases  to  which  I  have  referred, 
are  authorities  to  shew  that  a  capias  is  irregular,  if  issued 
against  a  member  of  Parliament.  A  writ  of  capias,  there- 
fore, against  a  member  of  either  House  of  Parliament,  is 
irregular,  as  ordering  that  to  be  done  which  cannot,  by  law, 
be  done. 

Ebskinb,  J. — I  still  continue  of  the  opinion  which  I  ex- 
pressed at  Chambers,  that  these  proceedings  were  irregular^ 
and  that  the  proper  course  to  adopt  was  to  set  them  aside 
on  that  ground.  The  principles  upon  which  it  struck  me, 
that  I  should  adopt  that  course,  were  those  which  had  been 
already  so  fiilly  discussed,  and  it  is  unnecessary  for  me  now 
to  go  into  them  again,  except  to  say,  that  the  case  of  Crew 
V.  Bails  (a),  shews  satis&ctorily,  that  where  a  writ  of  capias 

(a)  1  Leonard,  S29. 
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1841.  ad  respondendum  would  not  lie,  there  could  be  no  writ  of 
capias  ad  satisfaciendum,  and  no  proceedings  to  outlawry. 
That  was  a  case  where  an  attorney  had  commenced  an 
action  by  a  bill  of  privil^e,  and  having  obtained  judgment, 
sued  out  a  ca.  sa.,  and  proceeded  to  outlawry ;  and  then 
a  writ  of  error  was  brought,  and  on  that  writ  of  error 
the  Court  set  aside  all  the  proceedings  to  outlawry.  So, 
it  iq>pears  to  me,  that  this  action  could  not  have  been  com- 
menced against  a  member  of  Parliament  by  a  writ  of  capias 
ad  respondendum,  and,  therefore,  that  no  capias  in  exe- 
cution could  issue  to  lay  the  foundation  of  process  of  out- 
lawry. Before  the  statute  12  &  13  Wm.  3,  c  3,  there 
could  have  been  no  process  against  a  member  of  Parliament 
That  statute  extended  the  law,  by  giving  liber^  to  persons 
to  issue  process  against  members  of  Parliament,  in  the 
interval  between  the  Sessions,  and  pointed  out  what  process 
might  be  issued.  There  are  not  only  no  words  in  that 
statute  which  sanction  the  issuing  of  a  capias,  but  there  is 
a  distinct  provision,  which  shews  that  it  was  not  the  intention 
of  the  legislature  that  that  should  be  done.  The  proceedings 
allowed,  do  not  refer  to  any  writ  of  capias,  and  the  act  im- 
pliedly declares  that  no  such  writ  shall  be  issued.  Then 
the  10  Gea  3,  c.  50,  although  it  is  more  general  in  its  pro- 
visions, and  allows  parties  to  proceed  against  a  member  of 
Parliament  during  the  Session,  yet  still  obviously  exhibits 
its  meaning  to  be  merely  to  extend  that  hberty  to  sue,  which 
before  existed  only  in  the  intervals  between  the  Sittings  of 
Parliament,  to  all  times;  so  that  now  a  party  may  proceed 
up  to  execution  with  an  action,  although  Parliament  is 
actually  sitting.  There  being,  therefore,  nothing  to  shew 
that  any  writ  of  capias  could  at  any  time  have  been  issued 
against  a  member  of  Parliament,  at  the  commencement  of 
an  action,  so  also,  I  think,  it  cannot  be  used  as  a  vnrit  of 
execution,  although  the  party  suing  it  out  shall  state  that 
it  is  not  his  intention  to  execute  it 

Rule  dischaiged,  with  costs. 
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TbEQO  t7.  TATHABf. 

^nLDAMSy  Serjt.,  in  Michaelmas  Tenn,  moved  for  a  rule.  The  defendant 
calling  upon  the  plaintiff  to  shew  cause,  why  a  rule  absolute  of^«nber 
to  compute,  which  had  been  obtained  in  this  suit,  should  d«^^«"^  a  de- 

*  ^  murrer  to  a 

not  be  set  aside.    It  appeared,  from  the  affidavits,  that  it  declantioo, 
was  an  action  on  a  bill  of  exchange,  and  the  defendant,  on  titled,  the  * 
die  19th  of  November,  demurred  to  the  declaration,  but  by  2o£  riLned 
mistake,  entitled  his  demurrer  "  Trego  ats.  Tatham^    On  j«4gment  for 

^  want  of  a  plea. 

the  20th,  the  defendant's  attorney  applied  to  the  plaintiff's  On  the  2i8t, 

^..1  J  i_i  •/•J    the  defendant 

attorney  for  jomder  on  demurrer,  when  he  was  mformed  obtained  a 
that  an  informal  demurrer  had  been  delivered,  and  that  ^^^^^ 
judgment  for  want  of  a  plea  had  been  signed.     On  the  Mt  aside  the 

Jodffnkent*  ***fl 

21st,    the  defendant's    attorney   obtained  a  summons  at  on  the  same 
Chambers,  to  set  aside  the  judgment,  and  he  served  the  ti/obtidnedT* 
plaintiff's  attorney  with  that  summons  on  the  same  day.  rden»>to 

^  ...  .  ,  compote.    Be* 

On  that  day  also,  the  plaintiff  obtained  a  rule  nisi  to  com-  fore  the  ram. 

pule  in  this  Court     The  summons  was  returnable  on  the  heard,  the 

23rd,  but  the  plaintiff's  attorney  did  not  attend  the  learned  j^e^^  to^ 

judge.     A  fresh  summons  was,  in  consequence,  issued  on  compute  ab- 

the  same  day,  and  on  the  24th,  the  rule  to  compute  was  that  the  fnm- 

made  absolute.     It  was  urged,  that  the  summons  operated  J^^^^J™ 

as  a  stay  of  proceedings,  and  that  the  rule  to  compute  ^  ^^Jjtklr" 

havinir  been  made  absolute,  pendinir  that  summons,  it  was  plaintiff,  and 

,  ,  ,  f;  ^  thattbemlo 

urregular,  and  must  be  set  aside.  absolute  to 


Channellj  Seijt,  now  shewed  cause.  A  summons  obtained 
at  Chambers,  could  not  operate  as  a  stay  of  proceedings 
upon  a  rule  in  this  Court  The  issuing  of  the  summons 
was  not  so  much  the  result  of  the  act  of  the  judge,  as  of  the 
party  at  whose  instance  it  was  obtained,  and  the  Court 
would  not  consent  to  its  proceedings  being  stayed  by  such 
process.  It  was  the  duty  of  the  defendant  to  come  to  the 
Court 


compute  must 
be  set  aside. 
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Adams^  Serjt,  contra.  The  application  to  the  judge  at 
Chambers,  was  for  the  convenience  of  the  parties  and  the 
Court,  and  the  effect  of  the  summons  must  be  considered 
to  be  the  same  as  that  of  a  rule  obtained  in  ComrL 


T1NBAL9  C.  J. — It  appears  to  me,  that  the  effect  of  the 
summons  before  the  judge  at  Chambers  upon  the  party,  is 
to  stay  his  proceedings  in  Court,  at  least  until  the  summons 
is  returnable.  It  is  not  necessary  to  view  it  as  a  stay  of 
proceedings  of  the  Court :  that  would  be  putting  the  power 
of  the  judge,  and  the  the  power  of  the  Court  in  opposition  ; 
but  the  effect  of  it,  in  this  case,  ought  to  have  been  to  keep 
the  rule  nisi,  which  had  been  obtained,  in  suspense,  until 
the  question  upon  the  summons  was  decided. 


The  rest  of  the  Coiut  concurred. 


Rule  absolute. 


Re  Daly. 

A  JLFOURDi  Seijt,  moved  that  the  certificate  of  the 
acknowledgment  of  the  deed  in  this  case  might  be  filed,  under 
the  provisions  of  the  Fines  and  Recoveries  Act,  (3  &  4  Wm.  4, 
c.  74.)  A  special  commission  had  issued  to  St  Petersbuigh, 
and  the  papers  had  been  returned,  the  affidavit,  verifying  the 

S"^  \%L^^   certificate,  being  sworn  before  the  British  consul  there.  The 

6  Geo.  4,  c  87,  s.  20,  empowered  British  consuls  abroad  to 
take  affidavits,  and  to  do  such  notarial  acts  as  any  notary  pub- 
lic might  do.  The  question  was,  whether  the  affidavit  ought 
to  have  been  made  before  the  local  officers  of  the  country, 
or  whether  it  was  not  sufficient  that  it  had  been  sworn 
before  the  consul  ?   {^Bosanqueti  J. — Do  your  affidavits  shew 

no?empoww©d  ^^  ^^^^  ^  ^^^  difficulty  in  procuring  the  affidavit  to  be 

toUkeaffi. 

davits,  the  Court  allowed  the  certificate  to  pass,  as  being  duly  verified. 


Where  on  an 
application  to 
file  the  certifi- 
cate of  ac- 
knowledgment 
of  a  married 
woman  mider 
the3&4 


Petersburgh, 
the  affidavit 
verifying  the 
certificate,  was 
sworn  before 
the  British 
consul  in 
Russia,  but  it 
was  stated  that 
the  local  ma- 
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sworn  before  the  local  authorities?]      They  do  not,  but        1841. 

the  Court  would,  in  a  case  of  this  description,  exercise 

a  discretion  with  regard  to  the  reception  of  the  affidavits. 

In  France,  the  officers  of  that  country  were  forbidden  to 

take  affidavits,  and  the  Court  had,  in  cases  coming  firom 

that  country,  received  affidavits  sworn  before  the  British 

consul. 

TiNDAL,  C.  J. — Perhaps  you  can  remove  the  difficulty 
by  pnx;uring  an  affidavit,  shewing  that  there  is  an  ob- 
jection on  the  part  of  the  magistrates  of  the  country  to 
swear  affidavits.     You  had  better  renew  your  application. 

TtUfaurd,  Serjt,  on  a  subsequent  day,  intimated  to  the 
Court  that  he  had  ascertained  that  a  similar  application  had 
been  made  about  two  years  ago,  when  it  was  stated  that 
the  m^istrates  of  Russia  were  not  empowered  to  take 
affidavits.  This,  it.  was  submitted,  removed  the  difficulty 
which  existed. 


TiNDAL,  C.  J. — Let  it  pass. 

Kat  (a). 

(a)  Vide,  Re  Barber,  mUe,  vol.  4,  p.  640;   Re  Eady,  wiUe,  vol  6» 
p.  615. 


COATES  V.  SaNDT. 

JjlANNINGy  Seijt,  moved  for  a  rule,  calling  upon  the  a  writ  of  sum. 
plaintiflF  to  shew  cause,  why  the   service  of  the  writ   of  ^^^^^  ""^ 

month  of  May. 
bat  was  not  aeired  npon  the  defendant  within  the  four  months,  during  which  it  nun  under  the 
prorisiong  of  the  2  Wm.  4,  c.  39.  In  the  following  month  of  November,  the  defendant  called 
at  the  oiBoe  of  the  plaintiff's  attorney,  and  then  consented  to  accept  service  of  a  copy  of  the  writ, 
in  order  to  avoid  further  expense :  HeUt  a  waiver  of  the  objection,  that  the  operation  of  the 
writ  had  ceased. 
'  A  notice  of  declaration  was  served  on  the  defendant,  dated  8th  of  January,  1840,  instead  of 
1841,  but  attached  to  it  was  a  bill  of  particulars,  correctly  dated ;  the  action  had  been  com- 
menced in  May,  1840 :  Hdd,  that  the  defendant  could  not  have  been  misled  by  the  erroneous 
date,  and  the  Court  refused  to  set  aside  the  notice. 
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1841.        summons  and  the  notice  of  the  declaration  should  not  be  set 
^Q^l^^    aside,  on  the  ground  of  irregularity.     The  writ  of  summons 
V.  was  irregular,  as  it  bore  date  in  May,  1840,  and  the  copy 

was  not  served  until  November  in  that  year,  which  was 
after  the  period  had  expired  during  which,  under  the  terms 
of  the  Uniformity  of  Process  Act  (2  Wiil  4,  c.  39,  s.  10), 
it  would  run;  the  notice  of  declaration  was  irregular, 
being  dated  the  8th  of  Januaiy,  1840,  the  action  not 
having  been  commenced  until  the  month  of  May  in  that 
year, 

ChanneUf  Serjt,  on  a  subsequent  day  shewed    cause. 
He  produced  affidavits,  the  effect  of  which  was  to  shew  that 
the  irregularity  as  to  the  service  of  the  copy  of  the  writ  had 
been  waived.     From  those  affidavits,  it  appeared,  that  the 
action  had  been  commenced  by  the  issuing  of  the  writ  of 
summons  in  the  month  of  May,  1840,  to  recover  the  sum 
of  2L  Ss.  for  goods  sold  to  the  defendant     Subsequently  to 
that  period,  various  negotiations  had  been  gomg  on  between 
the  defendant  and  the  plaintiff's  attorney,  which  extended 
to  the  month  of  November,  up  to  which  time,  the  writ  had 
not  been  served.     On  the  9th  of  November,  the  defendant 
called  at  the  office  of  the  plaintiff's  attorney,  and  requested 
to  be  allowed  time  to  pay  the  amount  due,  when  he  was 
informed  that  the  plaintiff  insisted  upon  the  action  pro- 
ceeding, and  that  a  new  writ  of  summons  or  an  alias  writ 
must  be  sued  out  against  him,  for  that  which  had  been 
issued  in  the  preceding  May  was  out  of  date.     To  this,  the 
defendant  answered,  '^  Never  mind  that,  give  me  the  copy 
of  it  now,  and  do  not  go  to  any  further  expense  in  suing 
out  a  new  writ"    He  was  asked  whether,  if  he  was  served 
with  a  copy  of  the  existing  writ,  he  would  accept  it  as  good 
service,  and  he  answered  that  he  would,  and  that  the  plain- 
tiff's attorney  might  appear  for  him.     He  was  then  served 
with  a  copy  of  the  writ,  with  which  he  expressed  himself 
satisfied.    These  circumstances,  it  was  submitted,  amounted 
distinctly  to  a  waiver  on  the  part  of  the  defendant,  which 
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he  could  not  get  rid  of.  With  regard  to  the  date  of  the  ^^^l. 
notice  of  declaration,  the  defendant  could  be  ander  no  Coates 
misapprehension  in  reference  to  it  From  the  time  of  the  „  ^^ 
service  of  the  copy  of  the  writ  of  summons,  his  applications 
for  time  were  renewed  and  granted  up  to  the  7th  of  January. 
Having,  however,  repeatedly  omitted  to  pay  in  accordance 
with  his  promise,  on  the  8th  of  January,  1841,  he  was  served 
with  the  notice  of  declaration.  The  affidavit  in  reference 
to  this  service,  stated,  that  that  notice  was  ^'  wafered  to  and 
served  together  with  particulars  of  demand,  dated  on  the 
8th  of  January  instant"  The  date  of  the  particulars  of 
demand  rendered  it  impossible  that  the  defendant  could 
have  been  misled  as  to  the  proper  date  of  the  year,  and 
as  the  defendant  was  perfectly  aware  that  the  action  had  not 
been  commenced  until  after  January,  1840,  the  Court  would 
not  allow  him  to  take  advantage  of  this  objection.  He  cited 
Anon,  (a) 

Manning,  Ser)t,  in  support  of  the  rule.  The  writ,  a  copy 
of  which  had  been  served,  was  a  mere  nullity  at  the  time  of 
the  service,  by  reason  of  the  expiration  of  the  four  months, 
during  which  only  it  ran,  and  no  waiver  by  the  defendant 
could  render  it  a  valid  writ,  so  that  a  copy  of  it  could  be 
served.  He  cited  Tayhrv.  PhiUips{b),  Garrattv. Hooper  (c), 
Roberts  v.  Spurr  (d).  The  fact  of  the  particulars  of  demand 
being  served  with  the  notice  of  declaration,  was  insufficient 
to  shew  that  the  defendant  might  not  have  been  misled  by 
the  erroneous  date  of  the  latter. 

TiNDAL,  C.  J. — This  is  not  a  case  of  simple  waiver,  or 
I  should  agree  that  that  which  is  a  nullity,  cannot  be  re- 
stored by  a  waiver.  But  there  is  here  a  great  deal  more 
than  that.  I  take  the  effect  of  what  passed  to  be  an  agree- 
ment, and  an  admission  that  service  of  the  writ,  when  the 

(a)  2  Chit.  Rep.  238.  (c)  Ante,  vol.  I,  p.  28. 

ib)  3  East,  165.  ^d)  Ante,  voL  3,  p.  661. 
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converBation  took  place,  should  be  considered  to  have  been 
effected  in  due  time,  a  waiver  of  actual  service  of  the  writ 
What  is  more  common  than  a  case  of  this  description? 
Here,  after  the  vnit  had  been  sued  out  too  long  to  be  put 
in  operation  properly,  the  defendant  says,  being  informed 
that  there  must  be  a  new  writ,  in  order  that  it  may  be 
served  formally  upon  him,  "  Do  not  put  yourself  to  any 
additional  expense,  serve  me  now,  and  enter  an  appearance 
for  me."  All  the  cases  cited  are  those  where  steps  have 
been  taken  by  the  party  in  his  defence,  and  that  has  been 
ui^ged  as  a  waiver.  The  waiver  here  is  of  a  more  positive 
character,  and  one  which  cannot  be  got  rid  of.  The  second 
objection  is,  I  think,  sufficiently  answered  by  the  affidavit 


The  rest  of  the  Court  concurred. 


Rule  discharged. 


In  an  action 
brought  to  re- 
cover the  sum 
of2i:  H».9d., 
for  goods  sold 
and  delivered, 
which  was 


Batchelor  v.  Dudley. 

JLN  Michaelmas  Term,  The  Solicitor  General  moved  for  a 
rule,  calling  upon  the  plaintiff  to  shew  cause,  why  proceed- 
ings in  this  action  should  not  be  stayed,  upon  payment,  by 
the  defendant  of  1^.,  the  amount  of  damages  found  by  the 
tried  before  the  jury,  or  why  final  judgment  should  not  be  entered  up  for  the 
plaintiiBTsonght  plaintiff  without  costs?  The  declaration  was  for  goods  sold 
claFm^y  evi-  *^^  delivered,  to  which  the  defendant  pleaded  never  indebted 
dence  of  an       ^^^j  payment  The  particulars  of  demand  stated  the  oriirinal 

admission  made  *^  •'  ^  ^  ^  ^ 

by  the  defend-  debt  to  be  5/.  8«.  9rf.,  but  gave  credit  for  3/.,  which  had  been 
of  service  of  paid  The  cause  was  tried  before  the  sheriff  of  Stafford, 
****  ™-  ♦!».♦    when  a  verdict  for  1*.  only  was  found.     The  sheriff  had  not 

summons,  tnat  J 

he  owed  *•  the 

debt/*  but  the  witness  declined  to  swear  that  the  defendant  had  previoosly  read  the  indorsement 

on  the  writ,  so  as  to  render  his  admission  applicable  to  the  sum  claimed,  and  the  plaintiff 

recovered  only  1«.  damares ;  the  Court,  under  such  circumstances,  refused  to  make  a  rule 

absolute  to  stay  proceeain^,  upon  payment  of  la.,  the  amount  of  damages,  or  to  enter  final 

judgment  for  the  plaintiff  without  coats. 
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the  power  to  certify^  to  deprive  the  plaintiff  of  costs  under        1S41. 
the  statute  43  Eliz,  c  6,  Jones  v.  Barnes  (a),  Wardroper  v.     batchbloii 
Richardson  (6),  Pritchard  v.  Mc  QiU  (c>  The  only  method,      j^^'j^y 
tfaereibre,  of  giving  the  defendant  that  to  which  he  was  en- 
titled was  the  present  motion. 

Talfowrdf  Seijt,  now  shewed  cause,  and  produced  an 
aflblavit,  which  stated  the  circumstances  which  occurred  at 
the  triaL  The  plaintiff  called  a  witness  who  had  delivered 
the  goods  to  the  defendant,  but  who  was  unable  to  speak 
to  their  value ;  and  then  he  called  another  person  who  had 
served  the  writ  of  summons  in  the  action  upon  the  de- 
fendant :  He  swore  that  when  he  delivered  the  writ  to  the 
defendant,  he  read  it,  and  admitted  that  he  owed  a  debt  to 
the  plaintiff;  but  the  witness  declined  to  state  that  the  de- 
fendant had  read  the  indorsement  on  the  writ  before  he 
made  that  admission,  or  that  he  stated  any  amount  in  which 
he  was  indebted.  The  jury,  therefore,  found  a  verdict  for 
Is.  only,  there  being  evidence  to  shew  that  a  debt  was  due, 
though  there  was  nothing  to  guide  them  to  the  amount  The 
plaintiff  also  made  an  affidavit,  in  which  he  stated  that  the 
sum  sought  to  be  recovered  was  really  due.  It  was  submitted, 
therefore,  that  this  was  a  case  which  would  not  have  feUen 
within  the  principle  of  the  statute  of  Elizabeth,  if  it  had 
been  tried  before  a  judge ;  and  further,  that  as  that  act  could 
not  be  directly  applied  to  the  case,  the  defendant  could  not 
succeed  by  such  a  motion  as  the  present  in  depriving  the 
plaintiff  of  his  costs.  It  was  not  stated  that  the  plaintiff 
might  have  recovered  the  amount  of  his  verdict  in  any 
county  Court ;  and  if  there  were  such  an  allegation,  the 
proper  course  would  have  been  to  move  to  enter  a  su^ 
gesticm. 

The  Solicitor  General,  in  support  of  the  rule.  [^Maule,J. — 

(a)  Ante,  toL  6,  p.  455 ;  2  M.  (c)  2  M.  &  W.  380 ;  Ante,  vol. 

&  W.  313,  S.  C.  5,  p.  731,  S.  C. 

(5)  1  Ad.  &  Ell.  75. 

VOL.   IX.  C  C  I>.   P.   C* 
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The  object  of  this  motion  is  to  induce  the  Court  to  extend 
the  principles  of  the  statute  of  EUzabeth  to  a  case  to  which 
V'  it  has  been  held  not  to  apply,  and,  in  eflTect,  to  amend  a 

supposed  defect  in  the  statute  law].  The  plaintiff  had 
persisted  in  trying  the  case  before  the  sheriff,  and  in  pro- 
ceeding for  the  full  amount  claimed,  he  had  obtained  the 
writ  of  trial  from  the  learned  judge,  upon  a  ground 
which  was  evidently  false,  namely,  that  there  was  more 
than  2/.  owing  to  him.  He  might  have  gone  to  the  county 
Court  and  have  recovered  as  much  as  H  19«.9  but  he  did 
not  choose  to  take  that  course,  but  preferred  incurring  and 
causing  a  &r  heavier  expense  by  trying  the  action  before 
the  sheriff.  There  was  nothing  to  shew  that  he  was  ever 
in  a  position  to  claim  so  much  as  2L  8^.,  or  to  support 
such  a  claim  by  evidence.  He  did  not  shew  that  he  had 
lost  any  proofs,  or  that  he  had  not  given  all  the  evidence 
in  his  power,  and  the  Court,  by  making  this  rule  absolute, 
would  exhibit  their  disposition  to  carry  out  the  principle  of 
the  statute  of  Elizabeth. 

TiNDAL,  C.  J. — I  think  we  have  no  authority  to  grant 
this  application.  The  action  is  brought  for  a  sum  of  21,  Ss,  9(2., 
which  is  the  amount  indorsed  on  the  writ  It  is  said  that 
when  an  application  was  made  to  send  the  case  before  the 
sheriff,  the  plaintiff  was  guilty  of  a  breach  of  good  faith,  by 
making  some  statement,  induchig  the  learned  judge  to  grant 
a  writ  of  inquiry.  But  I  do  not  see  that  such  a  breach  of 
good  faith  is  made  out.  He  may  well  have  supposed  that 
the  admission  on  the  part  of  the  defendant,  which  he  at- 
tempted to  prove,  would  have  carried  him  through  the  case. 
That  was  an  admission  to  a  person  who  had  seen  the  de* 
fendant  read  the  writ,  and  had  heard  him  admit  the  debt 
The  amount  of  the  debt  was  2L  SL  9«.,  but  it  does  not 
appear  that  the  witness  was  able  to  swear  that  the  defendant 
had  read  the  indorsement  at  the  time  he  made  the  ad- 
mission, and  that  he,  therefore,  admitted  the  amount  to  be 
due  which  was  specified  in  that  indorsement     It  seems  to 
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me,  then,  that  the  plaintiff  was  rather  taken  by  surprise  than        1841. 
guilty  of  any  breach  of  good  faith.  Bl^Smoa 

Dudley, 
The  rest  of  the  Court  concurred 

Rule  discharged 


MoRiBON  and  Others  v.  Salmon. 

X^HIS  was  an  action  on  the  case.   The  declaration  stated,  In  n  action  on 
fiir  that  whereas  the  plaintifis  and   one  James  Morison,  declaration  ww 
during  the  lifetime  of  the  said  James  Morison  and  the  pj^rofcer- 
idaintiffi,  since  his  decease,  for  divers  years,  before  and  at  **»°  medicmet, 
the  time  of  the  committing  the  grievances  hereafter  next  son  for  seuing 
mentioned,  did  prepare,  vend,  and  sell,  and  continue  to  prepared  by 
prepare^  vend,  and  sell,  and  still  do  continue  to  prepare,  ^\^^  fo^^d 
vend^  and  sell  for  profit,  divers  laige  quantities  of  a  certain  ^"^^^^y  "P*^ 
medicine,  called  ^'Morison's  Universal  Medicine,"  which  said  to  be  pre|Mired 
medicine  the  plaintifis,  &c.,  were,  and  still  are  used  and  i^:^H^ 
accustomed  to  sell  in  boxes  respectively  wrapped  up  in  JJjj-^^q^. 
paper,  having  the  following,  amongst  other  words,  printed  tion  of  right 
thereon,  that  is  to  say,  '*  Morison's  Universal  Medicines  ;**  besides  the' 
and  whereas  the  plaintifis,  &c.,  before  and  at  the  time  of  the  ^^Jr^^ 
committing  the  grievances  hereinafter  next  mentioned,  had  ™J?^'  ^^  " 
gained  and  acquired  great  fame  and  reputation  with  the  fore,  the  judg« 
public,  on   account  of  the   excellent  quaUty  of  the  said  authorized  to 
medicines  so  by  them,  &c,  prepared,  vended,  and  sold,  &c.,  ^'^Je^under 
whereby  the  plaintiffii  daily  acquired  and  obtained   great  the  3  &4  Vict. 
gain  and  profit,  &c,  yet  the  defendant,  well  knowing  the    '  Per  MauU, 
premisesi,  but  wickedly  and  wrongfiilly,  subtilely  and  unjustly  ^^^  |^  ,^. 
intending  to  injure  the  plaintifis  in  their  said  sale  of  the  ^^"*'?*'J*  *** 
said  medicines,  and  to  deprive  them  of  the  great  gain  and  whether  it  is 
piofits  which  they,  the  plaintiffs,  would  otherwise  have  ac-  purpose  or 
quired  by  preparing,  &c.,  the  said  medicines  as  aforesidd,  ^^^j^^^ 

act,  and  a 
certificate  may  be  granted  by  the  judge. 

c  c  2 
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to  wit,  &C.,  and  on  divers  other  days  and  times,  between 
that  day  and  the  day  of  the  commencement  of  this  suit, 
did  wrongfully,  knowingly,  injuriously,  deceitfiilly,  and 
fraudulently  against  the  will,  and  without  the  license  or 
consent  of  the  plaintiffs,  prepare  and  make,  and  cause  to  be 
prepared  and  made,  divers,  to  wit,  &c.,  boxes  of  certain  ar- 
ticles, represented  and  termed  by  him  to  be  medicines,  in 
imitation  of  the  said  medicine  so  prepared,  &c.,  by  the 
plaintiffs,  as  aforesaid,  and  did  wrap  up,  and  caused  to  be 
wrapped  up  the  said  last  mentioned  boxes  of  medicines  in 
paper,  having  the  following,  amongst  other  words,  printed 
thereon,  that  is  to  say,  '^  Morison's  Universal  Medicines,"  in 
order  to  denote  that  such  medicine  was  the  genuine  me- 
dicine prepared,  vended,  and  sold  by  the  plaintiff  and  did 
knowingly,  wrongfully,  deceitfully,  and  fraudulently  vend 
and  sell,  for  his  own  lucre  and  gain,  the  said  last  mentioned 
boxes  of  the  said  articles  represented  and  termed  by  him 
to  be  medicine,  by  the  name  and  description  of  '^  Morison's 
Universal  Medicines,'^  which  had  been  prepared,  vended, 
and  sold  by  the  plaintiffs,  &c.,  whereas,  in  truth  and  in  fact, 
the  plaintiffs,  nor  the  said  James  Morison  in  his  lifetime, 
had  never  been  the  preparer,  vendor,  or  seller  thereof,  or 
any  part  thereof,  by  reason  of  which  premises,  the  plaintiffi 
had  been  fraudulently,  deceitfully,  wrongfidly,  and  in- 
juriously hindered  and  prevented  by  the  defendant  from 
selling,  vending,  and  disposing  of  divers  laige  quantities, 
to  wit,  &C.,  of  the  said  medicine  which  they,  the  plaintifi, 
would  otherwise  have  sold,  vended,  and  disposed  of,  and 
the  plaintiffs  had  also  been  deprived  of  divers  great  gains 
and  profits  which  would  otherwise  have  accrued  to  them, 
the  said  plaintiffs,  from  the  sale  thereof,  and  had  been  other- 
wise greatly  injured  in  the  selling  and  vending  of  the  said 
medicine. 

The  cause  was  tried  before  Maute,  J.,  and  the  jury  found 
a  verdict  for  the  plaintiffs,  with  one  ferthing  damages.  Upon 
application  by  the  plaintiffs,  the  learned  judge  certified 
under  the  statute  of  3  &  4  Vict  c.  24,  that  the  action  was 
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really  brought  to  try  a  right,  besides  the  mere  right,  to  recover 
damages. 

Talffmrdy  Serjt,  now  moved  for  a  rule,  calling  upon  the 
jdaintiflb  to  shew  cause,  why  the  taxation  of  costs,  which  had 
taken  place  under  this  certificate,  should  not  be  set  aside,  and 
why  judgment  should  not  be  entered  up  for  the  plaintiff 
for  the  amount  of  damages  only.  He  contended,  that  there 
was  nothing  on  the  face  of  the  declaration  which  shewed 
that  any  right  was  claimed,  or  was  sought  to  be  tried  or 
established.  There  was  no  exclusive  right  to  manufacture 
and  seU  the  medicines  claimed,  but  aU  that  was  alleged  was, 
that  the  defendant,  by  a  course  of  fraud,  had  subjected  the 
plaintifls  to  damage.  {Maule^  J. — The  only  question  which 
the  Court  have  to  decide  is,  whether,  upon  this  record,  the 
action  could  have  been  brought  to  try  a  right  ?  Tindaly  C.  J. — 
The  fiu^ts  do  not  come  before  the  Court,  but  their  appli- 
cation to  the  case  was  in  the  hands  of  the  learned  judge 
who  tried  the  cause].  Upon  the  face  of  the  record  there 
was  no  right  set  up. 


1841. 


MOIUBON 

and  Othen 

«. 
Salmon. 


Starki  and  Bompasy  Seijts.,  on  a  subsequent  day  shewed 
cause.  The  object  of  the  statute  was  to  give  the  learned 
judge  at  the  trial  a  wide  discretion  in  granting  certificates, 
and  the  mode  in  which  the  power  conferred  should  be  exer- 
cised, had  been  already  shewn  by  this  Court  in  the  cases 
cf  Shuttleworth  v.  Cocker  (a)  and  Marriott  v.  Stanley  (6), 
decided  in  the  last  Term.  The  judge  had  a  discretion  which 
the  Court  would  not  control,  and  if  a  question  of  right  could 
arise  on  the  declaration  in  any  way,  it  would  not  inter- 
fere to  review  the  decision  which  had  been  pronounced. 
That  a  question  of  right  might  here  arise  was  obvious. 

Ttdfourdy  Serjt,  in  support  of  the  rule,  admitted,  that 
the  question  was  to  be  regarded  as  it  was  urged  on  the 


(a)  Ante,  p.  76. 


(b)  Ante,  p.  59. 
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part  of  the  plaintifis,  and  that  if  any  question  of  right,  be- 
sides the  mere  right  to  recover  damages,  could  arise  upon 
the  record,  the  Court  would  not  interfere.  It  was  to  be 
observed,  that  the  same  power  which  was  given  to  a  judge 
at  Nisi  Prius,  was  given  to  the  presiding  officer  of  eveiy  in> 
ferior  Court,  and  it  was  expedient,  therefore,  that  the  dis- 
cretion to  be  exercised,  should  be  narrowed  within  reason- 
able limits.  Upon  this  declaration  no  question  of  right 
arose,  but  the  real  point  for  determination  was,  whether 
the  defendant  had  been  guilty  of  a  wrong  ?  It  was  a  question 
of  personal  wrong  done  to  the  plaintifis  in  the  way  of  their 
trade  and  business,  and  no  matter  of  abstract  right  arose. 
The  case  of  nuisance  cited,  which  had  been  decided  by  this 
Court,  had  no  reference  to  the  question  now  before  the 
Court,  because  the  plaintiff  might  there  well  complain  of 
the  manner  in  which  the  defendant  occupied  his  premisefl^ 
upon  which  a  dear  question  of  right  would  arise. 


TiNDAii,  C.  J. — I  am  of  opinion  that  this  rule  most  be 
dischaiged.  It  has  been  very  properly  conceded  that  we 
have  no  need  to  make  any  inquiry  as  to  the  &cts  of  the 
case  as  they  appeared  before  the  judge.  The  act  of  Pai^ 
liament  has  left  the  certificate  entirely  in  his  discretion,  and 
all  we  have  to  inquire  into  is,  whether  the  case  in  quesdcm 
&lls  within  the  scope  and  object  of  the  act,  and  if  it  does, 
that  is  sufficient  for  the  present  subject  of  discussion.  Now 
let  us  look  at  the  words  of  the  act,  (3  &  4  Vict  c  24):  It 
provides,  that  if  the  plaintiff,  in  any  action  of  trespass,  or  of 
trespass  on  the  case,  shall  recover  by  the  verdict  of  the  jury 
less  than  forty  shillings,  such  plaintiff  shall  not  be  entitled 
to  recover  or  obtain  from  the  defendant,  in  respect  of  such 
verdict,  any  costs  whatever,  unless  the  judge  or  presiding 
officer  before  whom  such  verdict  shall  be  obtained,  shall 
immediately  afterwards  certify  on  the  back  of  the  record,  or 
on  the  writ  of  trial,  or  writ  of  inquiry,  "  that  the  action  was 
really  brought  to  try  a  right,  besides  the  mere  right  to  re- 
cover damages  for  the  trespass  or  grievance  for  which  the 
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acdon  shall  have  been  brought,  or  that  the  trespass^  in  res- 
pect of  which  the  action  was  brought,  was  wilful  and  ma- 
licious." What,  therefore,  the  judge  is  called  upon  to  do 
is  to  see  the  object  and  design  which  the  plaintiffs  had  in 
instituting  the  suit ;  and  if  he  is  satisfied  by  the  course  of 
the  evidence,  that  the  plaintifis  really  thought  that  they 
had  a  right  which  came  in  issue,  or  which  might,  by  pos^ 
sibility,  come  in  issue,  he  has  a  discretionary  power  to 
grant  his  certificate.  Now,  how  can  we  say,  that  under 
the  circumstances  of  this  case,  the  right  might  not,  by  pos- 
sibility, come  in  question  ?  I  can  see  many  modes  in  which 
it  could  come  in  question.  The  action  is  brought  because 
the  defendant  thought  proper  to  sell  medicines,  which  he 
makes  himself,  under-  the  same  name  as  those  which  the 
plainti&  sell,  and  affixes  to  them  letters  and  marks,  which 
induce  the  world  to  suppose  that  they  are  the  medicines 
sold  by  the  plaintii&.  How  can  the  plaintiffs,  when  they 
biing  their  action,  foresee  that  the  defendant  will  not  set  up 
that  he  has  a  right  to  sell  the  same  description  of  medicine ; 
that  he  has  a  license  to  do  so  fi*om  the  original  inventor ; 
that  he  had  purchased  the  right  from  the  former  owner? 
So  other  modes  may  suggest  themselves,  by  which  the 
plaintifis  may  have  been  convinced,  that  in  bringing  the 
action,  they  were  preventing  their  own  right  firom  being 
injured,  as  well  as  recovering  damages  for  the  injury  which 
they  had  sustained.  I^  therefore,  there  is  any  case  in 
which  the  discretion  of  the  judge  could  be  exercised,  under 
this  clause  of  the  statute,  and  the  exercise  of  which  we  could 
not  question,  it  is  this,  and  I  think  that  the  rule  which  has 
been  obtained,  the  object  of  which  is  to  induce  us  to  review 
the  decision  which  has  been  arrived  at,  must  be  discharged. 


1841. 


MOKTSON 

■ndOtlMffi 
Saluon. 


BosAKQUET,  J. — I  am  also  of  opinion  that  the  certificate 
which  has  been  granted  is  well  warranted  by  the  statute. 
This  action  may  have  been  brought  to  try  the  plaintifi^s 
right  to  vend  the  medicines  prepared  by  themselves,  marked 
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with  their  own  name,  and  stamped  m  a  peculiar  manner, 
without  the  interference  of  the  defendant  with  their  trade, 
by  means  of  a  fiaudulent  imitation  of  the  articles  which 
they  sold  It  might  be  brought  to  try  the  right  of  the  de- 
fendant to  sell  these  medicines  in  boxes,  marked  and  stamped 
like  those  of  the  plaintifis,  and  in  either  of  those  cases  the 
right  would  come  in  question.  With  respect  to  the  case 
of  nuisance,  it  appears  to  me  to  be  very  much  of  the  same 
description  as  the  present  Nuisance  may  be  either  brouf^t 
to  recover  damages  for  an  injury  to  an  acknowledged  right, 
or  to  try  a  question,  whether  the  defendant  has,  or  has  not 
a  right  to  do  that  which  he  has  done,  which  is  very  com- 
monly the  subject  of  question  in  an  action  of  this  sort  If 
the  defendant  asserts  that  he  has  a  right  to  do  that  which 
he  has  done,  in  his  mode  of  canyiug  on  his  business,  not- 
withstanding the  plaintiff  being  possessed  of  a  house  near  to 
the  place  where  the  nuisance  exists,  it  is  as  much  a  right  to 
be  tried  as  the  right  of  the  plaintiff  to  make  any  use  of  his 
own  property.  It  appears  to  me,  therefore,  that  the  right 
of  the  plaintifis  or  of  the  defendant  may  have  been  brought 
in  question  in  this  case,  and  that  the  object  of  the  action 
may  have  been  to  try  the  right  of  one  or  the  other. 


Ebskine,  J. — Looking  at  the  record  in  this  case,  I  think 
we  cannot  say  that  the  plaintifis  did  not  bring  this  action 
to  try  the  defendant's  right  to  sell  these  medicines.  Whether 
they  did  so  or  not  formed  a  question  for  the  judge  who 
tried  the  cause,  who  was  bound  to  exercise  his  discretion. 

Maule,  J. — I  am  also  of  opinion  that  this  rule  must  be 
discharged,  it  having  appeared  to  me  at  the  trial,  that  this 
action  was  really  brought  to  try  a  right  It  is  a  feir  inference 
that  the  action  could  have  been  brought  to  try  a  right,  and 
that  being  so,  I  was  authorized  in  certifying  that  the  action 
was  brought  for  that  purpose.  It  is  not  a  general  right  to 
carry  on  a  trade,  but  the  particular  right,  which  the  de- 
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fisidant  has  to  put  certain  maika  on  a  medicine,  which  has 
aoquiied  a  degree  of  popularity,  and  to  the  use  of  which 
the  plaintifils  may  have  as  a  great  a  right  as  if  they  were 
the  patentees.  Supposing  the  plaintiflb  had  proceeded  in 
die  Court  of  Chancery  for  an  injunction  to  restrain  the 
defendant  from  selling  the  medicine,  and  the  Court  had 
said  that  there  was  some  uncertainty  as  to  his  right,  and 
that  he  must  establish  it  in  a  Court  of  law.  The  plaintifis 
must,  in  that  case,  bring  dieir  action,  in  order  to  sub- 
stantiate their  right ;  and  if  the  argument^  which  has  here 
been  brought  before  the  Court,  were  to  prevail,  he  would 
be  deprived  of  his  costs.  The  question  is  not  what  was  the 
question,  or  what  might  be  under  the  declaration,  but  it 
ia,  whether  the  action  was  really  brought  to  try  a  right  ? 
If  the  action  is  brought  to  tiy  a  rif^t,  whether  it  is  fitted 
for  that  purpose  or  not,  the  party  is  within  the  letter  of 
the  act,  and  within  the  spirit  of  the  act  alsa 
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Rule  discharged,  with  costs. 


fiiGNOLD  17.  Gale. 

A  rule  had  been  obtamed  in  this  case,  for  setting  aside  The  Court  will 
an  award,  on  four  different  grounds :   first,  the  improper  ^^  ^  be 
conduct  of  the   arbitrators,  in  receiving  evidence  in  the  ^^^^  what 

,     ^^  ,  ,  a  rule  for  set- 

absence    of  the  defendant,   and  without  notice  to  him;  ting  aside  an 
secondly,  the  improper  conduct  of  the  arbitrators  in  allow-  i^  ^ay  of 
ing  the  attendance  of  the  plaintiff's  attorney  at  a  certain  '^^™* 
meeting,  in  the  absence  o^  and  without  notice  to  the  de- 
fondant's  attorney ;  thirdly,  the  improper  conduct  of  one  of 
the  arbitrators  in  having  required  payment  of  a  sum  of 
money  firom  one  of  the  parties  to  the  award ;  and  fourthly, 
the  improper  conduct  of  the  arbitrators,  in  conferring  with 
the  pUdntiff's  attorney  on  the  matter  of  reference,  at  a 
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meeting  held  in  the  absence  of  the  defendant,  and  ^thoat 
notice  to  him.     On  the  last  day  of  Term, 

Atcherley^  Seijt,  moved  that  the  rule  should  be  dis- 
chaiged,  and  was  about  to  shew  cause,  when 

BompaSf  Seijt,  objected  to  the  discussion  of  a  question 
on  an  award  on  the  last  day  of  Term. 

Atcherley,  Serjt,  pressed,  that  as  a  matter  of  convenience 
to  the  parties,  the  rule  might  be  discussed.  The  general 
practice  extended  only  to  prevent  a  motion  on  an  award  on 
the  last  day  of  Term. 

TiNDAL,  C.  J. — The  object  of  the  practice,  by  which 
the  Court  will  not  hear  a  motion  for  a  rule  to  set  aside  an 
award  on  the  last  day  of  Term  is,  that  such  a  rule  shall  not 
hang  over  the  head  of  the  other  parties  so  long.  We  have 
the  authority  of  Hullock,  R,in  Watkinsv.  Philpots{a)ihBt 
a  question  on  an  award  shall  not  be  discussed  on  the  last 
day  of  Term.     The  rule  must  be  enlarged. 

Rule  eidaiged. 
(a)  M'Clel.  &  Y.  393  $  vide,  R.  M.  36  Geo.  3,  K.  B, 


In  tn  action 
agsinst  the 
feheriff  for  his 


CuRLiNQ  t;.  Fitzgerald. 

The  solicitor  general  moved  for  a  rule,  cafl- 
ing  upon  the  defendant  to  shew  cause  why  the  taxation  of 
^fe  a  wriC^^  costs  should  not  be  reviewed  in  this  suit  It  was  an  action 
WM  UleiuT  brought  against   the  sheriff  for  not  arresting  one  A.  B., 

for  trial,  the 

plaintiff  withdrew  the  record,  in  conaequence  of  the  absence  of  a  material  witness.  At  the 
taxation  of  the  coats  of  the  day,  the  Master  allowed  the  costs  of  two  of  the  officers  of  the  sheriff 
to  whom  the  writ  had  been  directed,  and  who  were  in  attendance  to  ^?e  evidence.^  The  Court 
refused  to  grant  a  rule  to  review  the  taxation,  on  the  ground  that  the  witnesses  were  incompetent 


HQiART   TBBM,  4   VICT.  395 

and  also  for  the  escape  of  the  same  person.  The  cause  had 
gone  down  to  trial,  but  on  the  day  on  which  it  was  fixed  to 
come  on.  by  reason  of  the  absence  of  a  material  witness,  the  „  ^- 
plaintiff  was  compelled  to  withdraw  the  record,  and  so 
rendered  himself  liable  to  pay  the  costs  of  the  day  to  the 
defendant  At  die  taxation  of  those  costs,  the  Master  al* 
lowed  two  sums  of  15iL,  charged  as  the  costs  of  bringing  up 
two  witnesses,  who  were  sheriff's  officers,  and  to  whom  the 
execution  of  the  writ,  in  respect  of  which  the  action  was 
lHK>ught^  had  been  entrusted.  It  was  objected  before  the 
Master,  that  these  persons  were  inadmissible  as  witnesses, 
as  they  were  interested  in  the  event  of  the  suit,  but  the 
Master  refiised  to  entertain  the  question,  and  allowed  the 
costs  which  were  claimed.  [Erskinef  J. — They  might  be 
made  good  witnesses  by  the  defendant  giving  them  releases]. 
They  had  not  been  made  good  witnesses  as  yet,  and  as  they 
were  incompetent,  the  costs  of  their  attendance  could  not 
be  allowed. 

Maulb,  J. — K  they  could  be  made  good  witnesses,  it  was 
advisable  that  the  defendant  should  have  them  ready  at  the 
triaL 

TDn>AL,  C.  J. — The  witnesses  might  be  released  at  the 
time  of  the  triaL  I  think  it  is  a  case  in  which  the  Master 
might  exercise  his  discretion. 

Rule  refused. 


Johnstone  v.  Pring. 

The  solicitor  general  and  Bompasy  Seqt,  Whew  the 
shewed  cause  against  a  rule  obtained  by  Manning,  Seijt,  &^^4^nst 
for  judgment  as  in  case  of  a  nonsuit     The  plaintiff  was  {^h^^atTalT*' 

t_  J,  ^^'^  ">  equity, 

oat  elected  to  proceed  in  the  G>urt  of  Chancery,  default  having  been  made,  the  defendant  was 
odd  to  be  entitled  to  judgment  as  in  case  of  a  nonsuit. 


396 


CASES  ON  POINTS  OF   PRACTICE,  C.   P. 


Paiko. 


1841.  proceeding  against  the  defendant,  both  at  law  and  in  equity. 
Johnstone  ^  ^^®  ^^'^  ^^  November,  (during  Mchaelmas  Term  last,) 
he  was  put  to  his  election,  and  he  determined  to  proceed 
in  equity.  Notice  of  trial  had  been  already  given,  and  in 
consequence  of  the  de&ult  on  that  notice,  the  defendant 
made  the  present  application.  It  was  urged,  that  the 
plaintiff  having  been  compelled  to  make  an  election,  the 
Court  would  not  put  him  in  the  same  situation  in  which  he 
would  be  in  the  ordinary  case  of  a  de&ult 

Manning^  Serjt,  in  support  of  the  rule,  cited  Anderson  v. 
Tombs  (a),  which  was  a  case  precisely  in  point 

TiNDAL,  C.  J. — That  case  is  strictly  in  point      The 
Court  do  not  see  how  they  are  to  decide  against  it 


Rule  absolute. 


(a)  2  Anst  568. 


Wynne  v.  Wynne  and  Another. 

The  Court wUl  JJ.ALCOMBy  Serjt,  moved  for  a  rule,  calling  upon  the 
davite'merely*  plaintiff,  and  upon  Sarah,  the  wife  of  the  defendant,  Julius 
nponOie  Wynne,  to  shew  cause  why  the  attorney  for  the  applicant, 

staleneit.  Julius  Wynne,  should  not  be  changed,  and  why  the  avowry 

of  November,  should  not  be  withdrawn,  and  judgment  suffered  by  default  by 
twodefendwu  the  applicant  It  was  an  action  of  replevin,  and  the  following 
(husband  wid  fe^tg  appeared  on  the  affidavits.  The  defendant,  Julius 
to  adjudge  at  Wynne,  was  the  son  of  Mr.  R.  W.  Wynne,  who  died  in  the 
Syr^ch^e  year  1806.  By  his  will,  the  deceased  left  an  annuity  of 
Ae  recodf^on*  ^^'*  *^  ^^  Wynne,  to  be  paid  to  her  so  long  as  her  con- 

the  ground  that 

certain  pleadinss  of  the  co-defendant  were  opposed  to  his  interests.  The  application  was  refused, 
bat  an  indemmty  was  ordered  to  be  given  to  preserve  him  from  any  consequences^  of  his 
name  being  used  in  the  cause.  Various  proceedings  were  subsequently  taken  in  the  action,  bat 
in  Hilary  Term,  1641,  an  application,  similar  in  its  nature  to  that  at  Chambers,  was  made  to 
the  Court,  but  the  decision  of  th^udge  at  Chambers  having  being  so  long  acquiesced  in,  was 
held  to  be  conclusive.   ..  .-.^^^ 
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dnct  and  behaviour  was  discreet,  and  should  meet  the  ap« 
probation  of  the  widow  of  the  testator  or  of  the  survivor  of 
certain  appointed  trustees.  That  annuity  was  charged  upon 
certain  lands  bequeathed  to  one  James  Wynne,  and  up  to 
the  year  1836,  it  had  been  regularly  paid.  The  present 
plaintiff  at  that  time  came  into  possession  of  the  lands,  and 
refused  any  longer  to  pay  the  annuity  to  Mrs.  Wynne.  The 
present  suit  was  the  result  of  proceedings  which  were  subse- 
quently taken  to  recover  the  annuity  by  distress.  The  avowry 
was  in  the  usual  terms,  and  the  plaintiff  pleaded,  that  after  the 
death  of  the  said  R.  W.  Wynne,  and  before  the  accruing  due 
of  the  arrears  of  the  annuity  sought  to  be  recovered,  the  con- 
duct and  behaviour  of  the  defendant,  Sarah  Wynne,  was  not 
discreet,  but  on  the  contrary  thereof;  on  the  2nd  of  March, 
1816,  and  fiom  thence  continually  up  to  the  time  of  the 
accruing  due  of  the  money,  she,  the  said  Sarah  Wynne,  was 
living  in  open,  avowed,  and  notorious  adultery,  and  in  a  state 
of  polygamy  with  one  Robert  Hutton,  and  cohabiting  with 
him^  and  was  knowingly  and  wilfully  carrying  on  an  adul- 
terous and  criminal  intercourse,  whereby  the  annuity  wholly 
ceased  and  determined.  The  second  plea  was,  that  after 
the  death  of  the  said  R.  W,  Wynne  and  his  wife,  and  be- 
fore the  accruing  due  of  the  annuity,  the  conduct  and  be- 
haviour of  the  said  Sarah  Wynne  was  not  discreet,  nor  was 
the  same  approved  of  by  the  survivor  of  the  trustees,  by 
the  will  of  the  testator  appointed,  and  that  before  the  taking 
of  the  distress,  the  said  surviving  trustee  disapproved  of  the 
conduct  of  the  said  Sarah  Wynne,  whereby  the  said  annuity 
whoUy  ceased.  The  defendants  replied^  that  after  the 
maniage  of  the  said  Sarah  Wynne  with  the  said  Julius 
Wynne,  and  more  than  seven  years  before  the  defendant 
committed  any  adultery  with  the  said  Robert  Hutton,  or 
lived  in  a  state  of  polygamy  or  adultery  with  him,  and  more 
than  seven  years  before  the  said  Sarah  Wynne  was  married 
to  the  said  Robert  Hutton,  the  defendant,  JuUus  Wynne, 
absented  himself  from  the  defendant,  Sarah  Wynne,  for  the 
epsce  of  ten  years  and  upwards,  and  until  the  time  of  the 


1841. 


Wynke 

Wynnb 

and  Another. 
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marriage  of  the  said  Sarah  Wynne  with  the  said  Robert 
Hutton,  and  from  thence  continually  until  the  accruing  due 
of  the  said  annuity,  and  at  the  time  of  the  intermarriage  of 
the  said  Sarah  Wynne  with  the  said  Robert  Hutton,  the 
said  Sarah  Wynne  had  no  knowledge  of  her  said  husband, 
Julius  Wynne,  being  aliye.  Issue.  In  support  of  the  pre- 
sent application,  the  affidavit  of  Mr.  Julius  Wynne,  who 
was  an  officer  in  the  army,  was  now  produced,  and  he  said, 
that  from  the  death  of  his  father  for  many  years  afierwardB, 
he  was  abroad^  and  that,  until  recently,  he  had  always  sap- 
posed  that  the  annuity  bequeathed  to  his  wife,  Sarah 
Wynne,  was  bequeathed  to  her  separate  use,  and  that  he 
had,  therefore,  consented  that  his  name  should  be  used  in 
the  present  action,  as  he  had  been  informed  that  it  was 
a  mere  matter  of  form  that  it  should  be  so  employed 
That  he  had  since  been  informed  and  believed,  that  the 
annuity  had  not  been  left  to  his  wife's  separate  use,  and 
that,  therefore,  he  was  desirous  of  withdrawing  the  avowry. 
It  vras  contended,  that  Mr.  Wynne  was  entitled  to  this  rale, 
more  especially  considering  the  replication  which  was  put 
on  the  record,  for  the  Court  would  not  compel  him  to 
sanction  the  allegation  of  facts,  which,  upon  the  &ce  of 
them,  might  produce  an  impression  of  an  admission  on  his 
part,  that  he  had  been  a  party  to  the  proceedings  of  his 
wife. 


Manning,  Seijt,  and  Jtobinson,  on  a  subsequent  day 
shewed  cause.  They  took  a  preliminary  objection  to  the 
affidavits  which  had  been  produced,  and  which  having  been 
sworn  so  long  ago  as  on  the  8th  of  November,  1839,  they  con- 
tended would  not  be  received.  [^Bosanquety  J. — ^That  is  no 
objection.  If  anything  has  since  occurred  to  alter  the  state 
of  things,  you  may  prove  it].  Ramsden  v.  Maugham  (a) 
and  Burt  v.  Owen  {b\  shewed  that  the  Court  had  in  some 
instances  refused  to  receive  stale  affidavits.     [Maule,  J* — 

(a)  Ante,  voL  4,  p.  403 ;  2  C,  M.  &  R.  634. 
(6)  AnUf  vol.  1,  p.  691. 
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Those  were  cases  in  which  the  particular  circumstances        1841. 
rendered  the  reception  of  the  affidavits  improper.     Here     ^^5w« 

there  are  no  such  circumstances].      Those  affidavits  had       _.«• 

,.      .  T  Wynke 

been  prepared  with  a  view  to  an  appucation  to  Maule,  J.,    and  Another. 

at  Chambers,  of  a  similar  nature  to  that  now  before  the 
Court ;  and  the  whole  matter  having  there  been  discussed, 
and  terms  imposed,  by  which  Mr.  Julius  Wynne  was  in- 
demnified, the  Court  would  not  now  re-open  it  after  so 
great  a  lapse  of  time.  The  present  motion  was  evidently 
the  result  of  a  collusion  between  Mr.  Charles  Wynne  and 
Mr.  Julius  Wynne,  to  deprive  the  wife  of  the  latter  of  the 
annui^  which  she  had  so  long  enjoyed,  although,  in  truth, 
there  was  nothing  to  shew  that  she  had  acted  otherwise  than 
with  the  greatest  propriety. 

Halcomb,  Seijt,  contra.  The  avowry  and  replication 
were  opposed  to  the  interests  of  Mr.  Julius  Wynne,  because 
the  eflect  of  them  might  hereafter,  in  the  event  of  his  seek* 
faig  to  procure  a  divorce,  be  taken  as  affording  proof  of  its 
being  admitted  that  he  had  sanctioned  his  wife's  proceed- 
ings. The  Court  would  not  compel  him  to  be  concluded 
by  such  a  state  of  facts,  nor  would  they  permit  his  vnfe,  in 
his  name,  to  sue  for  an  annuity  as  if  it  were  granted  to  her 
separate  use,  when,  in  truth,  it  was  not  so,  but  belonged  to 
him  under  the  terms  of  his  father's  will. 

BosANauBT,  J.  (a) — I  am  of  opinion  that  this  rule  should 
be  discharged.  It  is  an  action  of  replevin,  which  is  brought 
to  resist  the  payment  of  an  annuity,  which  has  been  regu- 
lariy  paid  from  the  year  1806  to  1836,  at  which  time  the 
present  plaintiff  came  into  possession  of  the  land  upon 
which  it  is  charged.  It  appears  that  Julius  Wynne  never 
claimed  this  annuity  on  his  own  behalf,  nor  did  he  ever  set 
1^  any  right  of  his  ovm,  or  admit  the  right  of  his  wife 
daring  all  that  time.    In  consequence  of  Charles  Wynne 

(a)  TiNDAL,  C.  J.,  was  absent. 
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resisting  the  payment  of  the  annuity,  an  implication  is  made 
to  Julius  Wynne,  to  enable  his  wife  to  assert  the  right  which 
she  has  so  long  exercised     He  accordingly  authorized  a 
distress,  and  appointed  an  attorney,  but  now  he  seeks  to 
set  aside  that  appointment,  and  to  change  the  proceedingB 
by  which  Mrs.  Wynne's  right  is  sought  to  be  maintained. 
An  application  of  a  similar  character  has  already  been  before 
my  brother  Mauley  at  Chambers,  either  for  the  purpose 
of  assisting  Charles  Wynne,  or  with  some  other  object    In 
the  year  1839,  Julius  Wynne,  the  present  applicant,  went 
before  my  brother  Mauh^  at  Chambers,  and  sought  then 
to  change  the  attorney.     When  the  matter  was  discussed, 
circumstances  and  merits  were  stated,  and  the  learned  judge 
refused  to  direct  the  attorney  to  be  changed,  but  made  an 
order  that  an  indemnity  should  be  given  to  the  applicant, 
which,  in  his  opinion,  was  sufficient  to  be  given  to  the 
husband,  in  order  to  authorize  the  proceedings  being  carried 
on  for  the  benefit  of  the  vrife.     The  proceedings  were  then 
suflPered  to  go  on ;  a  declaration  was  delivered,  and  a  plea 
put  in,  and  all  this  time,  there  was  no  application  made  for 
the  purpose  of  disputing  that  which  had  taken  place  before 
my  brother  Maule,  or  to  withdraw  the  plea  which  had  been 
put  in.    But  what  would  be  the  effect  of  acceding  to  this 
motion  ?    It  would  exclude  the  wife  from  the  trial  c^  the 
question  at  issue.     The  object  is  to  try  whether  she  has  a 
light  to  the  annuity  or  not     In  my  opinion,  therefore,  this 
rule  should  be  dischaiged,  the  arrangement  made  by  my 
brother  Maule  having  been  acquiesced  in  so  long. 


Ebskine,  J.— I  also  think  that  the  Court  would  be  lend- 
ing itself  to  an  act  of  injustice,  if  it  were  to  make  this  rule 
absolute.  The  object  of  the  rule  is,  to  prevent  the  wife 
firom  trying  her  right  to  this  annuity.  The  defence  set  up 
to  the  suit  is,  that  there  are  arrears  of  an  annuity  due,  and 
the  husband  and  wife  have  joined  for  the  purpose  of  se- 
curing the  annuity.  The  question  was  sought  to  be  put  an 
end  to  by  the  husband  going  before  my  brother  Maule,  to 
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change  the  attorney^  for  the  avowed  purpose  of  putting  an        1641. 

end  to  the  cause.     That  object  was  not  acceded  to  by  my       wynkb 

learned  Brother ;  and  upon  what  ground  is  it  now  sought  ^- 

to  make  diis  rule  absolute  ?   The  wife  has  put  in  a  repli-'    md  Another. 

Gallon  to  the  plea  in  bar^  in  which  she  states  that  that  which 

is  complahied  of  as  an  act  of  adultery,  was  committed  by 

her  in  ignorance  of  the  &ct  of  her  husband  being  alive. 

Now,  why  is  she  not  to  be  allowed  to  try  that  question  if 

she  pleases  ?    How  is  the  conduct  of  the  husband  at  all 

implicated  ?  She  does  not  diaige  him  with  having  deserted 

her;  but  she  may  have  had  reason  to  suppose  that  he  died 

abroad^  and  she  may  have  married  perfectly  innocently.    But 

it  is  said  that  she  should  not  be  allowed  to  try  that  ques« 

tion,  because  the  annuity  does  not,  in  &ct,  belong  to  her, 

but  to  her  husband.     The  judgment,  if  recovered,  will  be 

the  judgment  of  the  two  defendants,  and  it  will  be  still  open 

to  Julius  Wynne  to  insist  on  his  rights,  and  to  apply  that 

to  his  own  use,  to  which  he  is  entitled ;  but  if  we  were  to 

accede  to  this  motion,  we  should  close  ttus  question  against 

the  wife  for  ever. 

Maule,  J. — This  is  a  case  in  which  the  wife  insists  on 
her  rights,  and  wishes  to  institute  proceedings  to  enforce 
them.  She  cannot  do  that  in  point  of  law,  without  having 
her  husband  joined  with  her  as  a  formal  party.  He  objects 
to  it,  but  his  objection  is  answered  by  his  receiving  an  in- 
demnity. That  is  the  effect  of  the  order  of  November, 
1839,  and  nothing  has  happened  since  then,  which  is  not 
in  conformity  with  it ;  but  if  it  were  not  so,  it  would  have 
been  the  duty  of  the  husband  to  move  to  set  it.  aside. 
Ebving  acquiesced  in  the  proceedings  of  the  party,  since 
November,  1839,  it  would  be  most  unjust  that  at  this  time 
the  present  motion  should  be  acceded  to. 

Rule  dischaiged,  with  costs. 
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Smith  r.  Rnoweldbn. 

Slander.  The  *■-  ^^  ^^  ^^  action  of  slander,  and  the  decIaratioD  con- 
fe^Aat°the  **^°^®^  ^®  ^^  averments.  It  then  went  on  to  allege,  that 
defendant  had  before  the  time  of  committing  the  several  grievances  by  the 
lowing  words '  defendant  hereinafter  mentioned,  divers  goods  and  chattels, 
tiff^"lBSih  commonly  called  cocks,  of  and  belonging  to  certain  perBons 
has  got  himself  tradinc  under  the  style  of  Fontifex  and  Ca,  had  been  and 

into  trouble;  ?i      .        i  t  i  i  .    /  i. 

he  is  out  on  Were  feloniously  stolen,  taken  and  carried  away,  yet  tne 

and'isTo  be  '  <le&iidaot  well  knowing  the  premises,  but  greatly  envying 

R^e**iext^^*^  the  happy  state  and  condition  of  the  plaintiff,  and  contriving 

Monday,  for  and  wickedly  and  maliciously    intending    to  injure  the 

buying  cocks  ,  . 

which  have  plaintiff  in  his  good  name  and  credit,  and  to  bring  him  into 
from  MeSs.  Public  scandal,  &c.,  and  to  cause  it  to  be  suq>ected  and  be- 
Co°'b**  *"*^f  lieved,  &c.,  that  the  plaintiff  had  been  and  was  guilty  of 
their  appren-  fcloniously  receiving  the  said  stolen  cocks,  then  well  knowing 
the  trial,  the  ^^^  Same  tohavc  been  so  stolen,  taken  and  carried  away,  and 
that^ihrde^  ^  subject  him  to  the  pains  and  penalties  by  the  laws  of  this 
^*\?"h  ^*?  kingdom  made  and  provided  against  and  inflicted  upon  per- 
bad  heard  that  SOUS  guilty  thereof  and  to  vex,  harass,  oppress,  impoverish, 
into  troubi^»^  ^^^  whoUy 'Tuin  him,  the  plaintiff,  heretofore,  to  wit,  on  the 
that  th^r^'  d  ^^^  ^^  AuguBt,  1839*  in  a  certain  discourse  which  the  de- 
was  amendable  feudant  then  had  of  and  concerning  the  plaintiff,  and  of  and 

under  the  3  &  •        .i_         -j  i_  i     r       j  •  i. 

4  Wm.  4,  c.  concerning  the  said  cocks,  and  of  and  concerning  the  same 
having  been  so  stolen,  taken,  and  carried  away  then  in  the 
presence  and  hearing  of  one  Emanuel  Cooper,  and  divers 
other  good  and  worthy  subjects  of  our  Lady  the  Queen,  &c, 
falsely  and  maliciously  spoke  and  published  of  and  concern- 
ing the  plaintiff,  &C.,  as  aforesaid,  the  several  false,  scandalous, 
malicious,  and  defamatory  words  following,  that  is  to  say: 
^^  Smith  (thereby  meaning  the  plaintiff)  has  got  himself 
into  trouble,  he  (thereby  meaning  the  plaintiff)  is  out  on 
bail  for  100/L,  and  is  to  be  tried  at  the  Old  Bailey  next 
Monday,  for  buying  cocks,  which  have  been  stolen  from 
Pontifex  and  Co.  by  one  of  their  apprentices,  who  sold 
them  to  a  person  named  Westbrook,  and  who  again  sold 
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them  to  Snuth"  (thereby  meaning  the  plaintiff)  and  the  1841. 
8wd  plaintiff  avers  that  the  said  defendant,  by  the  speak-^  ^'"smith 
mg  of  the  said  false,  scandalous,  malicious,  and  defamatory  ^' 

words  at  the  time  and  in  the  manner  aforesaid,  then 
meant  to  impute  and  charge,  and  did  thereby  then  impute 
and  charge  the  said  plaintiff  with  having  received  the  cocks 
so  feloniously  stolen,  &c.,  and  that  the  said  plaintiff  at  the 
dme  of  his  receiving  the  same,  well  knew  that  the  said  cocks 
had  been  and  were  feloniously  stolen,  &c.,  as  aforesaid.  By 
means  of  the  speaking  and  publishing  of  which  said  several 
felse,  scandalous^  malicious,  and  defematory  words  by  the 
defendant  as  aforesaid,  the  plaintiff  hath  been  and  is  greatly 
injured  in  his  good  name,  &c. 

The  defendant  pleaded  not  guilty. 

The  cause  was  tried  before  Mr.  Justice  Coltman,  at  the 
second  sittings  in  Hilary  Term,  1840.  Emanuel  Cooper 
WBB  there  called  to  sustain  the  declaration,  but  upon  cross- 
examination  by  the  defendant's  counsel,  as  to  the  precise 
words  used  by  the  defendant,  he  admitted  that  the  de- 
fendant said,  that  ''  he  had  heard''  that  the  plaintiff  was 
going  to  be  tried,  &c.,  in  the  terms  of  the  declaration.  It 
was  thereupon  submitted,  that  there  was  a  variance  be- 
tween the  words  proved  and  those  set  out,  and  that  the 
plaintiff  must  be  nonsuited,  but  the  learned  judge  refused 
to  grant  a  nonsuit,  and  directed  the  jury  to  find  the  variance, 
under  the  provisions  of  the  3  &  4  Wm.  4,  c.  42,  s.  24,  and 
indorsed  the  same  on  the  record.  The  case  then  proceeded, 
and  the  jury  found  a  verdict  for  the  plaintiff  with  40«. 
damages. 

In  Easter  Term,  Channell^  Seijt,  moved  for  a  rule,  calling 
upon  the  plaintiff  to  shew  cause  why  the  verdict  should  not 
be  set  aside,  and  a  verdict  entered  for  the  defendant,  or  why 
there  diould  not  be  a  nonsuit 

SompcUf  Serjt,  now  shewed  cause.  The  3  &  4  Wm.  4, 
c  42,  s.  24,  provided,  « that  the  Court  or  judge  shall  and 
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1841.        may,  if  they  or  he  think  fit,  in  all  snch  cases  of  variance, 
^^v^  instead  of  causing  the  record  or  document  to  be  amended 

«•  as  aforesaid,  direct  the  jury  to  find  the  &ct  or  &ct8  accord- 

ing to  the  evidence ;  and,  thereupon,  such  finding  shall  be 
stated  on  such  record  or  document,  and  notwithstanding  the 
finding  on  the  issue  joined,  the  said  Court,  or  the  Court 
firom  which  the  record  has  issued,  diall,  if  they  shall  think 
the  said  variance  immaterial  to  the  merits  of  the  case,  and  tlie 
misstatement  such  as  could  not  have  prejudiced  the  opposite 
party  in  the  conduct  of  the  action  or  defence,  give  judgment 
according  to  the  vety  right  and  justice  of  the  case."    The 
words  which  were  proved  in  evidence,  bore  out  the  allegation 
in  the  declaration  in  all  that  was  material     The  gravamen 
of  the  statement  was  the  offence  which  was  imputed,  and 
the  defendant  could  not  be  prejudiced  by  the  amendment 
of  the  allegation  firom   a  direct   statement,  that  he  had 
spoken  the  words  himself,  to  the  declaration,  that  he  had 
said  that  he  had  heard  something  to  the  same  effect. 

Channell,  Serjt,  and   Tfardsworifh  contra.     There  was 
a  variance  between  the  declaration  and  the  evidence  of  an 
important  and  material  description,  because  the  statement 
that  the  words  were  repeated  merely  on  hearsay  by  the  de- 
fendant, referred  not  only  to  the  allegation  that  the  plaintiff 
was  going  to  be  tried  at  the  Old  Bailey,  but  to  the  whole 
sentence.  The  case  alleged  in  the  declaration  was  far  more 
aggravated  than  that  proved  in  evidence,  and  the  difference 
directly  affected  the  merits  of  the  case,  and  prejudiced  the 
defendant  in  his  defence.     The  difference  was  between  a 
qualified  and  an  unqualified  allegation,  and  it  might  be 
doubtfiil  whether,  if  the  former  had  been  stated  in  the  de- 
claration, the  defendant  might  not  have  justified  it     At  all 
events,  there  was  nothing  to  shew  that  he  might  not  have 
suffered  judgment  by  default,  if  the  words  had  been  pleaded 
in  the  terms  in  which  they  had  been  proved.  The  real  merits 
of  the  case  were  the  extent  of  injuiy  which  the  plaintifip  had 
sustained,  and  for  which  the  defendant  was  answerable,  but 
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the  measure  of  damages  which  the  former  was  entitled  to       1841. 
recover,  would  be  materially  affected  by  the  difference  be-        siotb^ 
tween  the  all^ation  and  the  proof  in  this  case.   The  mean-  9. 

K)f  0WKI.SCN 

ing  of  the  statute  had  already  received  a  construction  in  the 
case  of  Duckworth  v.  Harrison  (a),  which  was  in  favour  of 
the  defendant  Betty.Byme{b)BaidBrooksv.Blan9hard{c) 
were  also  in  point 

TiNDAL,  C.  J. — ^I  do  not  agree  that  this  act  of  Parliament 
18  to  be  strictly  construed,  but  I  should  rather  say,  looking 
at  the  interest  of  the  parties,  that  such  a  construction  would 
be  injurious,  and  that  the  statute,  therefore,  should  be 
liberally  construed.  The  object  of  the  act  was  to  prevent 
the  necessity  of  multiplying  counts,  a  system  which  for- 
merly was  carried  to  a  great  extent,  and  it  would  be  very 
unjust  towards  plaintiffs  to  tie  them  down  within  very  small 
limits  in  that  respect,  if  we  did  not  ^ve  them  that  benefit 
at  nisi  prius  which  is  countenanced  by  this  act  The 
words  of  the  statute,  (3  &  4  Wm.  4,  c.  42,  s.  24,)  are  these: 
**  That  it  shall  be  lawful  for  any  Court  of  Record,  holding 
plea  in  civil  actions,  and  any  judge  sitting  at  nisi  prius, 
^such  Court  or  judge  shall  see  fit  do  so,)  to  cause  the 
record,  writ,  or  document  on  which  any  trial  may  be  pend- 
ing before  any  such  Court  or  judge,  in  any  civil  action,  or 
in  any  information,  &c,  where  any  variance  shall  appear 
between  the  proof  and  the  recital  or  setting  forth  on  the 
record,  &c.,  of  any  custom,  contract,  prescription,  name,  or 
other  matter,  in  any  particular  or  particulars  in  the  judg^ 
ment  of  such  Court  or  judge  not  material  to  the  merits  of 
the  case,  and  by  which  the  opposite  party  cannot  have  been 
prejudiced  in  the  conduct  of  his  action,  prosecution,  or  de- 
fence, to  be  forthwith  amended  by  some  officer  of  the  Court 
or  otherwise,  both  in  that  part  of  the  pleading  where  such 
variance  occurs,  and  in  every  other  part  of  the  pleadings 
which  it  may  become  necessary  to  amend,  on  such  terms 

(a)  Ante,  vol.  7,  p.  463.  (c)  1  C.  &  M.  779. 

{b)  13  East,  554. 
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1841.        as  to  payment  of  costs  to  the  other  party,  or  postponing  the 
Smith        ^^^  ^^  ^  ^^  before  the  same  or  another  jury,  or  both 
^'  payment  of  costs  and  postponement  as  such  Court  or  judge 

shall  think  reasonable."  It  may  be  difficult  to  give  any 
very  exact  meaning  to  the  words  '^  merits  of  the  case,"  in  an 
action  of  this  sort,  but  it  m^y  be  taken  to  mean  the  sub- 
stantive matter  which  the  parties  came  to  try,  without  re- 
ference to  the  precise  terms  of  the  defence,  and,  therefore,  the 
act  will  clearly  apply  to  this  amendment,  so  as  to  supply  the 
place  of  those  various  allegations  which  would  formerly  have 
been  introduced  in  the  declaration,  in  order  to  meet  eveiy 
contingency  which  might  arise.  With  regard  to  the  other 
words  "  by  which  the  opposite  party  cannot  have  been  pre- 
judiced," I  cannot  see  how  any  such  prejudice  can  have 
arisen  to  the  defendant  in  this  instance,  by  amending  the 
declaration,  and  altering  the  terms  of  the  allegation  from 
one  of  a  direct  statement,  that  the  words  had  been  uttered 
by  the  defendant,  to  another,  that  they  had  been  uttered 
by  him  on  hearsay.  The  witnesses  who  would  be  called 
either  to  prove  or  disprove  the  fiujt  of  th^  words  being 
spoken,  would  be  just  the  same  whether  olie  set  of  words 
was  used  or  the  other.  K  the  defendant  had  wished  to 
amend  his  plea  by  adding  a  justificaticm,  I  think  that  the 
statute  has  made  a  provision,  which  prevents  his  interests 
being  injured  in  this  respect ;  for  it  enacts,  thfit  the  judge 
may  allow  him  to  amend,  by  pleading  a  justificati<»],  by 
putting  off  the  trial  to  a  subsequ&at  assizes.  It  ip  clear 
that  he  cannot  say  that  he  has  been  injured  by  the  amount 
of  damages  recovered,  because  these  are  the  words  which 
went  to  the  jury,  and  40#.  damages  only  are  found  on  thenu 
This  is  a  case,  therefore,  within  the  enacting  part  of  th^ 
clause  of  the  statute,  and  the  rule  must  be  dischaiged 

BosANQUET,  J. — I  think  also  that  there  was  a  variance 
here  between  the  all^ation  in  the  decWationand  the  words 
proved,  which  might  be  amended  under  the  terms  of  this 
ptatutc.     I  can-  bjr  no  means  agree  with  what  has  b^ei\ 
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argued,  that  the  power  which  is  ^ven  under  the  statute         1841. 
should  be  sparingly  exercised,  and  there  are  many  cases  in     ^^"^T^^^      ' 
which  the  learned  judges  have  expressed  an  opinion  op-  v. 

posed  to  the  view  which  is  contended  for.  The  expression  of 
my  Lord  Abingevy  in  the  case  of  Stansbury  v.  Mathews  (a) 
is  this:  ^'The  power  of  amendment  given  by  the  statute, 
vests  a  wide  discretion  in  the  judge,  if  he  exercise  it  to  the 
best  of  his  information  at  the  time,  and  does  not  plainly 
appear  to'  have  been  wrong,  the  Court  will  not  interfere." 
And  Parke,  B.,  <'  unless  the  judges  are  very  liberal  in  the 
allowanoe  of  amendments,  the  rule  which  binds  a  plaintiff 
to  one  Court  will  operate  very  harshly."  And  there  is  no 
question  it  would  do  so,  and  that  point  was  very  much 
considered  at  the  time  the  rule  was  made.  But  the  amend* 
ment  should  not  be  made  where  it  is  at  all  material  to  the 
merits  of  the  case,  or  where  it  would  prejudice  the  de- 
fendant in  the  conduct  of  his  defence.  Now,  whether  the 
words  proved  here,  or  those  stated  in  the  declaration,  are 
the  words  on  which  the  action  is  to  rest,  they  are  both  of 
them  actionable,  and  the  circumstance  of  the  word  *^  heard" 
being  inserted,  makes  no  difference  in  that  respect.  It  is 
true  the  damage  may  be  less,  and  probably  would  be  in  the 
case  of  the  introduction  of  that  word,  but  the  case  is  within 
the  meaning  of  the  legislature.  The  word  ^'hear  "  is  not 
material  to  the  issue  in  the  cause,  and  the  learned  judge 
was  at  liberty  to  direct  the  amendment  to  be  made.  With 
r^ard  then  to  its  being  material  to  the  conduct  of  the  de- 
fence, I  think  the  case  is  satisfied.  It  is  to  be  observed  with 
respect  to  the  damages,  that  they  have  reference  to  the 
record,  in  its  altered  state,  and  not  to  the  words  alleged  in 
it,  as  it  originally  stood.  Therefore,  as  the  defendant  did 
not  apply  to  put  in  any  new  plea,  or  to  have  the  cause  put 
off,  it  must  be  taken  that  he  was  not  prejudiced  in  his  de- 
fence, and  the  amendment  has  been  properly  made. 

(a)  4  M.  &  W.  343 ;  Ante,  vol.  7,  p.  23,  S.  C. 
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Maule,  J. — I  also  think  that  this  is  a  case,  in  which  the 
amendment  has  been  propeily  made.     The  power  of  amend- 
ment is  given  in  substance  for  the  power  which  formerly 
exbted,  of  patting  a  great  number  of  counts  on  the  record, 
and  in  order  to  effect  the  intention  with  which  it  was  given 
the  judges  should  be  as  Uberal  in  allowing  amendments,  as  the 
pleadeiB  used  to  be  in  the  number  of  counts  which  they  pot 
into  declarations.     The  merits  of  the  case  are  important  of 
consideration,  and  in  this  instance  the  merits  were,  whether 
the  defendant  had  done  an  injury  to  the  plaintiff,  by  using 
some  words  imputing  to  him  a  felony.     If  we  were  to  say 
that  everything  is  material  to  the  merits  which  may  vary 
the  amount  of  damages,  and  may  so  prejudice  the  opposite 
party,  we  should  exclude  the  power  of  amendment  in  almoBt 
eveiy  supposable  case ;  but  the  judge  should  take  into  ccm- 
sideration,  not  merely  what  appears  on  the  record,  but  the 
fjBtcts  and  circumstances,  and  the  conduct  of  the  parties  as 
they  appear  at  the  triaL    In  doing  so  in  this  case,  one  cannot 
doubt  at  all  that  the  defendant  meant  to  say  that  he   had 
not  used  any  words  imputing  these  things  that  the  plaintiff 
complains  of. 

Rule  discharged. 


On  the  trial 
of  a  oaate, 
the  plaint^, 
an  attorney, 
to  rapport  a 


Austen  v.  Evans. 

jThE  solicitor  general  shewed  cause  against 
a  rule  which  had  been  obtained  by  Bampcu,  Seijt,  for  setting 
aside  the  nonsuit,  which  had  been  entered  upon  the  trial 
claim 'for  work  of  the  action,  on  the  grounds  of  there  being  evidence  for 
in  preparing  ^^^  consideration  of  the  jury,  and  also  of  surprise.  It  -was 
Ud^^re  the  ^^  action  brought  by  an  attorney  to  recover  a  sum  of  money 

Leeacj  Duty 

Office,  by  the  defendant,  as  executor,  rabposnaed  a  dcrk  in  the  Legacy  Doty  Office  to  produce 
the  accounts,  bearing  the  defendant's  signature.  The  clei^L  did  not  produce  thenit  as  no  iq». 
plication  with  that  view  had  been  made  to  the  comptroller :  ffddt  that  there  was  no  siir|»ri«e, 
and  the  Court  refused  to  set  aside  a  nonsuit  which  bad  been  entered. 
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tor  preparing  accounts  to  be  filed  at  the  Legacy  Duty  Office  ^  1841 . 
by  the  defendant  as  executor.  The  cause  was  tried  before 
the  sherifl^  and  a  clerk  of  the  Legacy  Duty  Office  was 
called  to  produce  accounts  bearing  the  signature  of  the 
defendant  On  his  being  placed  in  the  box,  however,  he 
stated  that  he  had  not  been  permitted  to  bring  the  neces- 
saiy  documents,  no  application  for  that  purpose  having  been 
made  to  the  Comptroller  of  the  Office,  as  was  necessary. 
The  Court,  it  was  submitted,  would  not  look  upon  this  as 
a  ground  of  surprise.  Upon  the  other  point,  a  sufficient 
answer  was  afforded  by  the  &ct  that  the  plaintiff  had  sub- 
mitted to  be  nonsuited,  rather  dian  there  should  be  a  verdict 
Smt  the  defendant,  Simpson  v.  Clayton  (a). 

Bompas,  Serjt,  in  support  of  the  rule* 

Tdidal,  C.  J. — This  case  comes*  within  the  general  rule 
that  there  can  be  no  surprise,  unless  eveiy  proper  care  has 
been  taken.  The  motion  is  sufficiently  answered  on  the 
second  point 

Rule  discharged. 

(a)  2  Bing.  N.  C.  467. 


Habbis  9.  GooDvnrN,  Administratrix. 

Covenant.     The  declaration  stated,  that  heretofore,  '^Jjj^^ 
before  the  making  of  the  indenture  between  the  plaintiff  jfuiut  the  de- 
and  Charles  Samuel  Goodwyn,  as  hereinafter  mentioned,  ministntrix, ' 
to  wit,  on  the  8th  day  of  April,  1826,  by  a  certain  in-  SS'iidT^, 

entered  into  by 
the  tettitor ;  the  defendant  pleaded  that  the  testator  had  died  insoWent,  and  then  alleged  a  parol 
•mement  with  the  plaintiff,  upon  the  faith  of  which,  she  was  induced  to  take  out  letters  of 
aoministration  to  aspgn  the  deed  to  the  plaintiff',  the  promise  being  that  the  plaintiff  would  not 
•eefc  to  charge  her  in  that  capacity ;  the  plaintiff  replied,  taking  issue  upon  the  promise  alleged 
in  the  plea :  Held,  thai  the  plea  was  bad,  as  seeking  to  answer  an  agreement  under  seal,  by  a 
parol  promise,  and  that  at  the  trial  of  the  cause,  it  was  not  to  be  taken  as  alleging  a  deed  under 
seal,  Imt  was  proved  by  evidence  of  a  parol  agreement,  and  that  proof  being  given,  therefore,  a 
verdict  for  the  defenduit  was  rightly  entered :  HeU,  also,  however,  that  the  plaintiff  was  entitled 
to  judgment,  non  obstante  veredicto. 
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denture  then  made  between  Wm«  Newton  of  the  one  part, 
and  the  plaintiff  of  the  other  part,  (which  said  indenture, 
sealed  with  the  seal  of  the  said  Wm.  Newton,  being  in  the 
defendant's  possession,  the  plaintiff  cannot  now  bring  here 
into  Court,  the  date  whereof  is  the  day  and  year  aforesaid,) 
the  said  Wm.  Newton  did  grant,  demise,  and  lease  unto 
the  plaintiff,  his  executors,  administrators,  and  assigns,  a 
certain  piece  or  parcel  of  garden,  together  with  a  certain 
messuage  or  tenement,  and  buildings  upon  the  same,  with 
the  appurtenances  in  the  said  indenture  more  particularij 
described,  to  have  and  to  hold  the  said  messuage  or  tene- 
ment, &a,  thereby  demised,  with  the  appurtenances,  unto 
the  plaintiff,  his  executors,  &c.,  fix>m  the   25th  day   of 
March,  then  last  past,  for  and  during,  and  unto  the  fiiU 
end  and  term  of  twenty-one  years,  from  thence  next  fol- 
lowing, and  fiilly  to  be  complete,  yielding  and  paying 
therefore  yearly,  and  every  year,  during  the  said  term, 
unto  the  said  Wm.  Newton,  his  executors,  &c.,  the  yearly 
rent  or  sum  of  50/.,  of  lawful  money,  &c.,  at  or  upon   the 
four  mdst  usual  feasts  or  days  of  payment  of  rent  in   the 
year,  that  is  to  say,   &c.,  by  even  and  equal  quarterly 
payments,  without  any  deduction  or  abatement  whatso- 
ever:   the  first  quarterly  payment  thereof  to  begin   and 
be  made  on  the  24th  day  of  June  then  next  ensuing ; 
and  the  plaintiff  did  thereby  for  himself,  his  executors, 
&c.,  covenant,  provide,  and  agree  to,  and  with  the  said  Wm. 
Newton,  his  executors,  &c,  in  manner  following,  that  is 
to  say,  that  he,  the  plaintiff,  his  executors,  &c.,  should  and 
would,  from  time  to  time,  and  at  all  times  during  the  term 
thereby  granted,  well  and  truly  pay,  or  cause  to  be  paid  unto 
the  said  Wm.  Newton,  his  executors,  &c.,  the  said  yearly 
rent  or  sum  of  50ZL,  &c.,  and,  also,  that  he,  the  plaintiff,   his 
executors,  &c.,  should  and  would,  at  his  or  their  own  proper 
cost  and  charges,  from  time  to  time,  and  at  all  times  during 
the  term  thereby  granted,  well  and  sufficiently  repwr,  &c,, 
the  said  messuage,  &c,  thereby  demised,  with  every  of  their 
appurtenances,  &c. ;  and  further  that  the  plaintiff,  his  exe- 
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cutorsy  &C.,  should  not,  nor  would,  at  any  time,  during  the 
continuance  of  the  said  demise,  do,  or  cause  to  be  done, 
any  manner  of  waste  or  destruction  in  or  upon  any  part  of 
the  said  demised  premises,  &c. ;  by  virtue  of  which  said 
demise,  the  plaintiff  afterwards,  to  wit,  on  the  day  and  year 
first  aforesaid,  entered  into^  and  upon  all  and  singular  the 
said  demised  premises,  with  the  appurtenances^,  and  became 
and  was  possessed  thereof,  for  the  said  term,  so  to  him 
thereof  granted  as  aforesaid,  and  being  so  possessed  thereof, 
afterwards,  to  wit,  on  the  10th  of  August,  1826,  by  a  certain 
indenture,  then  made  between  the  plaintiff  of  the  one  part, 
and  the  said  C.  S.  Goodwyn,  of  the  other  part,  and  which 
said  last  mentioned  indenture,  sealed  with  the  seal  of  the 
said  C.  S.  Goodwyn,  being  in  the  possession  of  the  de- 
fendant, plaintiff  cannot  now  bring  here  into  Court,  the 
date  whereof  is  the  day  and  year  last  aforesaid.  After  re- 
citing as  therein  is  recited,  the  plaintiff  did  fully  and  abso- 
lutely baxgidn,  sell,  assign,  transfer,  and  set  over  unto  the 
said  C.  S.  Goodwyn,  his  executors,  &c.,  the  said  piece  and 
parcel  of  garden  groimd,  &c.,  together  with  the  said  inden- 
ture of  lease  itself,  and  all  benefit  thereof;  and  also  all  the 
estate,  right,  title,  interest,  and  term  of  years  then  yet  to 
come  and  unexpired,  property,  possession,  daim,  and  de- 
mand whatsoever,  both  at  law  and  equity,  &c. ;  to  have  and 
to  hold,  &c.,  unto  the  said  C,  S.  Goodwyn,  his  executors, 
&a,  firom  thenceforth  for  ordering  all  the  residue  and  re- 
mainder then  to  come  and  unexpired  of  the  said  term  of 
twenty-one  years,  by  the  said  indenture  granted,  &c.,  subject 
nevertheless  to  the  payment  of  the  rent,  and  to  the  observance 
and  performance  of  the  several  covenants  and  agreements 
in  and  by  the  said  indenture  of  lease  reserved  and  contained, 
which  thenceforth  on  the  part  of  the  tenant  or  leasee  were 
and  ought  to  be  paid,  observed,  and  performed ;  and  the 
said  C.  S.  Goodwyn  did  thereby,  for  himself,  his  heirs,  exer 
cutors,  &a,  covenant,  &c.,  to  and  with  the  plaintiff,  &c., 
that  the  said  C.  S.  Goodwyn,  &c.,  should  and  would,  firom 
time  to  time,  and  at  all  times  thereafter  firom  the  day  of  the 
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date  of  those  presents,  during  all  the  rest,  residue,  and  re- 
mainder of  the  said  term  of  twenty-one  years,  pay  the  said 
yearly  rent  of  SOL,  and  well  and  truly  abide  by,  and  per- 
form, &C.,  all,  and  singular  the  covenants,  &c.,  in  the  said 
indenture  contained,  on  the  part  of  the  tenant  or  lessee 
thenceforth  to  be  observed  and  performed,  and  of  and  from 
the  said  rent  and  covenants,  and  agreements,  and  all  loss, 
damages,  costs,  and  expenses  to  be  incurred  or  sustained  by, 
or  by  reason  o^  or  on  account  of  the  non-payment  or  non- 
observance,  or  non-performance  of  the  same  respectively, 
should  and  would  save  harmless,  and  keep  indemnified  the 
plaintiff,  his  heirs,  executom,  &c  ;  and  although  the  plainr 
tiff  hath  always  from  the  time  of  making  the  said  last  men- 
tioned indenture  of  the  10th  of  August,  1826,  hitherto  well 
and  truly  performed,  &c.,  all  things  therein  oontuned  on 
his  part  to  be  performed,  &c,  according  to  the  tenor  and 
effect,  and  true  intent  and  meaning  tbereoi^  the  plaintiff 
says,  that  after  the  making  of  that  indenture,  and  during  the 
said  term,  by  the  said  first  mentioned  indenture  gpranted, 
and  in  the  lifetime  of  the  said  C.  S.  Groodwyn,  to  wit,  on 
each  of  the  following  days,  to  wit,  on  tiie  25th  of  March, 
&C.,  the  sum  of  12L  10«.,  of  the  said  yearly  rent  or 
sum  of  50/.  for  one  quarter  of  a  year,  of  the  said  term  of 
twenty-one  years,  on  each  of  those  days  last  elapsed,  became 
and  was  due  and  payable,  under  and  by  virtue  o^  and  ac- 
cording to  the  said  reservation  and  covenant  for  the  payment 
of  the  same  in  the  said  indenture  of  lease  mentioned,  yet 
the  said  C.  S.  Goodwyn  did  not,  nor  would  pay  the  same,  or 
any  or  either  of  diem,  or  any  part  thereof,  nor  hath  the  de- 
fendant, as  administratrix  as  aforesaid,  paid  the  same  or  any 
part  thereof;  that  the  said  C.  S.  Goodwyn  died,  to  wit,  on 
the  23rd  of  June,  1834,  and  that,  afterwards,  and  during  the 
said  term,  by  the  said  first  mentioned  indenture  granted,  and 
after  the  deatii  of  the  said  C,  S.  Goodwyn,  to  wit,  on  each 
of  the  following  days,  to  wit,  on  the  24th  of  June,  &c,,  the 
sum  of  12^  10«.  of  the  said  yearly  rent,  or  sum  of  50£  for 
one  quarter  of  a  year,  of  the  said  term  of  twenty-one  yean^ 
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on  each  of  those  days  last  elapsed^  became,  and  was  due  and        1841, 
payable  nnder,  and  by  virtue,  &c. ;  yet  the  defendant  did        Hjoibm 
not,  nor  would,  as  administratrix  as  aforesaid,  or  otherwise,      ^    «• 

GOODWYN 

pay  the  same  or  any  part  thereof,  and  by  means  of  which  Admmittn- 
piemises,  and  of  the  said  de&ults  and  omissions  of  payment 
of  the  said  rent,  when  the  same  so  became,  and  was  due 
and  payable  as  aforesud,  the  plaintiff  was  afterwards,  and 
after  the  same  respectively  so  became  due  and  payable  as 
albresidd,  to  wit,  on  the  24th  of  June,  in  the  year  1832,  and 
on  divers  other  days  and  times  after,  and  before  the  com- 
mencement of  this  suit,  called  upon,  and  forced  and  obliged 
to  pay  to  the  said  W.  Newton,  in  pursuance  and  according 
to  the  plaintiff's  said  covenant  in  that  behalf  the  said  several 
quarters  of  a  year  of  the  said  rent,  which  so  became  due 
and  payable,  and  so  remained  due  and  payable  as  afore- 
said, amounting  together  to  a  laige  sum,  to  wit,  287L  10«., 
and  neither  the  said  C.  S.  Goodwyn,  in  his  lifetime,  nor 
the  defendant  as  administratrix,  &c.,  after  his  death,  did 
or  would  save  harmless,  or  keep  indemnified  the  plain- 
tiff firom  the  payment  of  the  same,  contrary  to  the  said 
indenture  of  assignment,  and  the  covenant  of  the  said 
C.  S.  Goodwyn,  so  made  as  aforesaid  The  declaration 
then  went  on  to  allege  breaches  of  the  covenants  to  repair, 
and  to  prevent  waste.  By  means  of  which  said  breaches  of 
covenant,  secondly,  and  subsequently  above  assigned,  the 
phuntiff  hath  been  called  upon  by  the  said  W.  Newton, 
and  £>rced  and  obliged  to  incur  and  become  liable  to  pay, 
and  hath  incurred  and  become  liable  to  pay  and  paid 
divers  sums,  amounting,  to  wit,  to  250k  in  and  about 
tlie  repairing,  restoring,  upholding,,  sustaining,  supporting, 
and  amending  the  said  premises,  and  putting  the  same, 
'with  the  appurtenances,  in  good  order,  repair,  and  condition, 
and  the  plaintiff  hath  been,  and  is  damnified  by  reason  of 
the  said  premises ;  and  so  the .  plaintiff,  in  &ct,  says,  that 
the  said  C.  S.  Goodwyn  in  his  lifetime,  and  the  defendant 
as  administratrix,  as  aforesaid,  since  his  decease,  (although 
often  r^uested,  &c.,)  have  not  kept  the  said  covenants,  by 
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the  said  C.  S.  Goodwyn,  for  himself,  his  executorsy  made  as 
aforesaid,  but  the  said  C.  S.  Goodwyn,  &c.,  and  the  de- 
fendant, &c.,  have  broken  the  same,  and  to  keep  the  same 
with  the  plaintiff,  have,  and  each  of  them  hath  hitherto 
wholly  neglected  and  refiiaed,  and  the  defendant,  as  ad- 
ministratrix, as  aforesaid,  still  does  neglect  and  refuse ;  to 
the'  plaintiff's  damages  of  SOOl  The  defendant  pleaded, 
first,  plene  administraTit ;  secondly,  that  the  said  C.  S. 
Goodwyn  died  in  a  state  of  absolute  insolvency,  but  left  a 
will,  to  wit,  the  wiU  in  the  declaration  mentioned,  but  did 
not  nominate  or  appoint  any  executor  or  executors  of  his 
-will,  and  that  she,  the  defendant,  being  the  widow  of  the 
said  C.  S.  Goodwyn  did,  by  reason  and  in  consequence  of 
such  insolvency  of  the  said  C.  S.  Goodwyn,  decline  and 
refuse  until  the  time  hereinafter  mentioned,  to  apply  for, 
or  take  out  administration  of  the  goods,  chattels,  and  credits 
which  were  of  the  said  C.  S.  Goodwyn,  at  the  time  of  his 
death,  with  the  last  will  and  testament  of  the  said  C.  S. 
Goodwyn,  annexed  or  otherwise,  of  all  which  premises  the 
plaintiff  had  notice;  and  she  further  says,  that  after  such 
refusal  of  her,  the  defendant,  and  after  the  pliuntiff  had 
notice  thereof  and  diat  the  said  C.  S.  Goodwyn  had  so  died 
in  insolvent  circumstances,  and  that  the  defendant  by  reason 
and  in  consequence  diereof,  had  declined  and  refused  to 
take  out  such  administration  as  aforesaid ;  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  11th  of  June, 
1838,  the  plaintiff  applied  to  tiie  defendant  and  requested 
her  to  apply  for,  and  take  out  administration  of  the  goods, 
chattels,  and  credits,  which  were  of  the  said  C.  Sw  Goodwyn, 
the  deceased,  at  the  time  of  his  death,  with  tiie  will  of  the 
said  C.  S.  Goodwyn  annexed,  for  the  purpose  of  enabling 
and  to  enable  her  to  make  a  formal  and  legal  re-assignment 
of  the  said  premises  in  the  declaration  mentioned,  with  the 
appurtenances,  and  of  the  said  indenture  of  the  8th  of  April, 
1826,  to  him  the  plaintiff,  but  not  for  the  purpose  of 
chaiging  her  as  administratrix  of  the  goods,  chattels,  and 
credits  whidb  were  of  the  sidd  C.  S.  Groodwyn,  &c.,  and 
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the  defendant,  at^uch  request  of  the  plaintiff,  and  on  the 
express  understanding  between  the  plaintiff  and  her,  and 
oa  the  express  promise  and  undertaking  of  the  plaintiff,  that 
if  she  applied  for  and  took  out  administration  of  the  goods, 
&c.,  the  plaintiff  would  not  charge  or  seek  to  chai^  her  as 
such  administratrix  or  otherwise,  with  any  of  the  breaches 
of  the  covenants  contained  in  the  said  indenture  of  the  8th 
of  April,  1826,  or  the  said  indenture  of  the  10th  of  August, 
1826  ;  and  she,  the  defendant,  on  the  ffdth  of  such  under- 
standing, undertaking,  and  promise,  and  for  such  purpose 
as  aforesaid,  and  no  other  purpose  whatsoever,  and  not 
having  nor  having  had  in  her  hands,  power,  custody,  or 
possession,  any  goods  or  chattels,  which  were  of  the  said 
C.  S.  Goodwyn,  &&,  then  consented  to  apply  for  and  take 
out,  and  afterwards,  to  wit,  on  the  18th  of  July,  1838,  did 
^ply  for  and  take  out  administration  o^  and  to  all  and  sin- 
gular the  goods,  chattels,  and  credits,  which  were  of  the 
said  C.  S.  Goodwyn,  &c,  and  being  the  administration  in 
the  declaration  mentioned ;  and  the  said  defendant  further 
says,  that  she  has  always,  since  she  so  became  administratrix 
as  aforesaid,  at  the  request  of  the  plaintiff  as  aforesaid,  and 
for  the  purposes  aforesaid,  beeii,  and  still  is  ready  and 
willing  to  execute  a  formal  and  legal,  and  proper  re-assign- 
ment of  the  said  premises  in  the  declaration  mentioned,  with 
the  appurtenances,  and  of  the  said  indenture  of  the  8th  of 
April,  1826,  to  the  plaintiff,  whereof  the  plaintiff,  before 
the  commencement  of  this  suit,  had  notice,  and  she  further 
says,  that  no  goods  or  chattels  which  were  of  the  said  C.  S. 
Gioodwyn,  &c,  have  come  to  or  been  in  her  hands  to  be 
administered  since  she  so  became  administratrix  as  aforesaid, 
whereof  the  plaintiff  has  had  notice,  and  that  he,  in  breach 
of  the  said  understanding,  and  of  his  said  understanding 
and  promises,  has  sought,  and  seeks  by  this  action,  to  charge 
the  defendant  as  administratrix  as  aforesaid,  with  the  said 
breaches  of  covenant  in  the  declaration  mentioned ;  and 
this,  &c.    The  plaintiff  as  to  the  second  plea,  replied,  tra- 
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versing  the  allegatioDS  made  therein^  as  to»the  undertakiiig 
or  promise  alleged,  and  to  the  first  plea  prayed  judgment 
of  assets  quando  acciderint  The  cause  was  tried  befin« 
CoUmaUi  J.,  at  the  Sittings  after  Trinity  Term,  on  the  17th 
of  June,  1839,  when  a  verdict  was  given  for  the  defendant, 
upon  the  issue  joined ;  the  damages  upon  the  replication 
to  the  first  plea  being  taken  at  281/.  14s.  6d.  In  the  fol- 
lowing Michaelmas  Term 


Bompctiy  Serjt,  moved  for  a  rule,  calling  upon  the  de^ 
fendant  to  shew  cause  why  that  verdict  should  not  be  set 
aside,  and  why  a  verdict  should  not  be  entered  for  the 
plainti£P,  or  why  judgment  should  not  be  entered  for  the 
plaintiff  non  obstante  veredicto,  or  why  there  should  not  be 
a  new  trial.  He  contended  that  the  effect  of  the  second 
plea  was  to  set  up  a  parol  agreement  between  the  plaintiff 
and  defendant,  with  a  view  to  vary  the  liabilities  of  the 
latter  under  a  deed  under  seal;  an  obligation  incurred  under 
a  deed,  however,  could  be  varied  only  by  deed,  ITkompion 
V.  BrotDn{a)y  Sellers  v.  Bickford(b).  It  had  been  agreed 
at  the  trial,  that  the  present  motion  should  be  made  upon 
this  ground,  and  the  opinion  of  the  juiy  had  only  been 
taken  as  to  the  existence  of  the  parol  agreement 

Talfourd,  Serjt.,  and  Peacock  now  shewed  cause.  It 
was  unnecessary  for  the  purposes  of  the  defendant  to  dis- 
pute the  principles  laid  down  in  Thompson  v.  Brown,  because 
this  case  was  clearly  distinguishable  fix>m  that,  and  there 
was  no  attempt  here  to  vary  any  liabilities  depending  on 
deed  by  a  parol  agreement  This  case  rather  ra^ed 
itself  among  that  class,  in  which  the  defendant  might  have 
been  induced  by  misrepresentations,  to  enter  into  a  certain 
agreement,  or  to  take  upon  himself  a  certain  character  or 
responsibility,  with  which  he  ought  not  to  be  clothed. 


(a)  7  Taunt  656. 


(b)  I  Moore,  460. 
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The  liability  sought  to  be  cast  upoa  the  d^ndant  here  was 
not  imposed  upaa  her  by  deed.  At  the  time  of  the  exe- 
cution of  the  deed,  which  was  the  subject  matter  of  the 
declaration,  her  diaracter  and  position  were  different  from 
those  wluch  she  had  since  taken  upon  herselE  Her  husband 
had  since  died  fanolvent,  and  by  the  course  of  proceeding 
of  the  Ecclesiastical  Court,  die  had  assumed  a  new  respon- 
nbility.  That  responnbility  was  imposed  by  no  instrument 
equivalent  to  a  deed,  and  the  liabilities  which  accrued 
might  be  got  rid  o^  or  varied  by  a  parol  agreement  or  pro- 
mise. The  defendant  had  done  nothing  to  render  her  liable 
as  administratrix  de  son  tort,  and  there  was  no  principle 
of  law  which  would  prevent  her  saying,  that  she  was  not 
compelled  to  obey  those  obligations  supposed  to  be  cast 
upon  her;  and  the  effect  of  the  present  plea  was  not  to  aver 
against  the  deed,  but  against  the  character  of  administratrix, 
which  she  had  assumed*  [^Tindali  C.  J. — ^The  ground  of 
action  is  a  breach  of  the  covenants  of  a  deed;  can  the  de- 
fendant set  up  such  a  parol  promise  ia  answer  to  it?  Would 
it  not  rather  be  a  case  for  a  cross  action?]  The  law  would 
not  put  the  party  to  a  circuity  of  action,  but  would  favour 
the  determination  of  the  cause  by  the  shortest  process.  But 
the  plaintiff,  at  all  events,  was  entitled  only  to  judgment 
non  obstante  veredicto.  The  issue  raised  was  immaterial. 
It  was  the  duty  of  the  plaintiff  to  demur  to  the  plea, 
if  it  was  insufficient ;  and  not  having  done  so,  he  could  not 
be  considered  as  placed  in  the  position  in  which  other- 
wise he  would  stand,  StenneU  v.  Hogg  (a)  and  Noell  v. 
Nebon  (b)  were  dted. 
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Bompas,  Serjt,  in  support  of  the  rule.  The  object  of 
tins  motion  was  not  to  charge  the  administratrix  personally, 
but  only  as  the  representative  of  the  testator,  who  was  the 
covenantor.  The  defendant  had  incurred  no  personal 
responsibility,  except  by  pleading  falsely.      The   Court 


(a)  1  WnM.  Saoad.  228,  b.  n.         (6)  2  Wms.  Saund.  216,  a.  n. 
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would  assume  that  a  deed  was  alleged  by  the  plea,  but  no 
deed  was  proved  at  the  trial,  and  the  jury  should  have  been 
directed  to  find  for  the  plaintiff.  The  promise,  unless  by 
deed,  was  no  answer  to  the  action ;  and  in  order  to  render 
the  plea  a  good  defence,  it  would  be  assumed  that  a  co- 
venant under  seal  was  intended  to  be  alleged.  No  such  co- 
venant was,  however,  proved,  and  on  that  ground  the  plaintiff 
was  entitled  to  a  verdict  [Coftman,  J.,  referred  to  Spieres 
v«  Parker  {a),  and  JBosanqttet,  J.,  to  HudfonY.  Jones  (6). 


TiNDAL,  C.  J. — In  this  action  a  rule  has  been  obtuned 
by  my  brother  BompaSy  which  calls  upon  the  defendant  to 
shew  cause  why,  on  the  second  plea  pleaded  by  him,  there 
should  not  be  judgment  for  the  plaintiff  non  obstante  ver- 
dicto,  or  why  a  verdict  should  not  be  entered  for  the  plain- 
tiff. It  is  an  action  on  a  lease  under  seal,  entered  into  by 
the  testator,  to  whom  the  defendant  is  administratrix,  and 
the  breach  assigned  is  non-repair,  upon  which  certain 
damages  were  given  4t  the  triaL  The  plea  first  on  the 
record,  is  a  plea  of  plene  administravit,  on  which  the  plain- 
tiff prays  judgment  of  assets,  quando  aociderint,  so  thai  the 
only  question  for  consideration  arises  upon  the  second  plea. 
That  is,  that  the  original  lessee  died,  having  left  a  will,  and 
that  the  defendant,  who  is  his  widow,  refiised  to  take  out 
administration,  but  that  upon  application  by  the  plaintiff  to 
her,  that  she  would  take  out  administration,  she  agreed  to  do 
so,  for  the  express  purpose  of  enabling  her  to  make  a  formal 
re-assignment  of  the  lease  and  the  premises  to  the  plaintifl^ 
and  on  the  promise  of  the  plaintiff  that  he  would  not  sue 
her  for  the  non-performance  of  the  covenants  of  the  lease ; 
on  that  plea  issue  is  joined,  the  plwitiff  alleging  that  he  did 
not  undertake  and  promise  not  to  charge,  or  seek  to  chaige, 
the  defendant,  as  administratrix,  with  the  breaches  of  the 
covenant  Virtually,  therefore,  the  form  of  the  issue  is  upon 
a  parol  agreement  or  promise,  that  there  was  no  such  parol 


(fl)  1  T.  R.  141. 


{b)  1  Salk.  90. 
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promise  bs  that  stated  in  die  plea,  first,  is  that  plea  good? 
It  appears  to  me  that  it  is  bad,  notwithstanding  the  verdict; 
because  this  is  an  action  under  a  contract  under  seal,  and 
there  is  nothing  which  imports  a  release  of  the  defendant, 
of  the  same  nature  as  the  writing  by  which  her  liability  is 
created,  and  that  in  order  to  get  rid  of  such  a  liability,  there 
should  be  an  agreement  under  seal,  which  the  defendant 
could  bring  into  Court  to  relieve  her,  or  accord  and  satis- 
&ction  for  the  breach,  which,  however,  the  present  plea  does 
not  attempt  to  set  up.  It  seems  to  me,  that  as  the  original 
lessee  would  be  bound  by  the  obligation  of  the  agreement 
under  seal,  which  also  binds  his  personal  representative,  so- 
the  personal  representative  is  bound  by  the  obligation  under 
seal ;  and  it  is  no  answer  that  the  personal  representative 
was  induced,  by  particular  statements,  to  clothe  himself  with 
that  character,  but  from  the  moment  that  character  is  as- 
sumed by  her,  all  the  consequences  which  follow  the 
covenant  under  seal  &11  upon  her.  In  the  present  case, 
therefore,  there  being  a  parol  agreement  between  the  plain- 
tiff and  defendant,  of  a  collateral  nature  set  up,  it  can  have 
no  effect  in  getting  rid  of  the  contract  under  seaL  If  the 
adoption  by  the  defendant  of  the  character  of  administratrix 
had  been  induced  by  any  improper  representations  on  the 
part  of  the  plaintiff,  it  might  have  been  good  ground  of  ap- 
plication to  the  Court,  to  restrain  the  plaintiff  from  bringing 
die  action,  and  then,  upon  affidavits,  the  question  might 
have  been  decided ;  or  it  might  have  been  good  ground  of 
application  to  the  Court,  out  of  which  administration  issued, 
to  recal  the  letters  which  had  been  granted  on  the  ground 
of  improper  fraudulent  representations  having  been  made. 
This  plea,  however,  seems  to  me,  to  be  neither  more  nor 
less  than  setting  up  a  parol  agreement,  not  going  to  the 
breach  in  the  action,  nor  to  the  satis&ction  of  the  damages, 
in  answer  to  a  contract,  by  which  the  defendant  is  bound 
under  the  seal  of  the  testator.  Next,  is  the  plaintiff  en- 
titled to  die  verdict?  The  ground  on  which  he  says  he  is 
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SO,  is  thisy  that  as  the  defendant  has  set  up  as  an  answer  to 
the  action,  a  promise  made  on  a  good  consideration,  and  as 
no  promise  would  be  a  legal  answer  to  the  action,  unlesB 
under  the  seal  of  the  plaintiff,  it  must  be  assumed  after  ver- 
dict, that  the  judge  saw  before  him  a  contract  under  seal 
to  satisfy  this  allegation.  It  seems  to  me,  that  the  principle 
laid  down  by  my  brother  Bompas,  is  extended  beyond  the 
limits  to  which  it  had  been  before  applied.  I  have  always 
understood  the  rule  to  be,  that  after  yerdicts,  all  shall  be 
assumed  to  have  been  proved  at  the  trial,  which  is  neoessaiy 
to  make  out  the  whole  chaige  or  defence,  as  it  appears  on 
the  declaration,  or  on  the  pleadings  of  the  cause*  But  in 
this  case,  the  plaintiff  desires  the  Court  to  go  further,  and 
not  only  to  assume  that  all  was  proved  which  was  necessary 
to  be  proved  to  make  out  the  issue,  but,  in  efiect,  to  supply 
a  different  issue  from  that  which  was  brought  before  thfe 
jury.  The  defendant  says,  that  she  had  a  parol  promise 
from  the  plwitiff  on  a  good  consideration.  I  agree  that 
we  must  assume,  after  verdict,  that  all  that  was  necessary  to 
make  out  that  statement  was  proved  at  the  trial  Thus,  in 
a  case  under  the  Statute  of  Frauds,  where  a  written  memo- 
randum is  necessary  to  make  out  the  promise  alleged,  that 
memorandum  must  be  assumed  to  have  been  proved.  But 
I  see  no  reason  why  you  are  to  go  further,  and  if  the  party 
has  alleged  a  parol  promise,  and  issue  is  joined  on  that 
question  you  are  to  assume  that  a  deed  under  seal,  which 
never  entered  into  the  contemplation  of  the  parties,  was 
proved.  Upon  the  whole,  therefore,  I  think  that  the  first 
part  of  the  rule,  to  enter  judgment  for  the  plaintiff  n<Mi 
obstante  veredicto  should  be  absolute.  The  other  part 
must  be  discharged. 


BosANQUET,  J. — ^Two  questious  arise  under  this  rule. 
The  first  is,  whether  the  issue  taken  has  been  proved ;  if  it 
has  not,  then,  as  the  objection  of  the  want  of  proof  was 
made  at  the  trial,  whether  the  plaintiff  is  entitled  to  a  verdict; 
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on  the  other  hand,  if  the  iasoe  was  proved,  then  the  question 
is,  whether  the  defence  set  up  in  the  plea  is,  oris  not  agood 
defence  to  the  action  ?  First,  the  real  matter  to  consider,  is 
what  is  the  true  meaning  of  the  words  on  which  the  issue  is 
taken?    The  defendant  says,  that  on  the  express  under- 
standing between  her  and  the  plaintiff,  and  the  express 
promise  of  the  plaintiff,  that  if  she  applied  for  administration 
the  plaintiff  would  not  sue  her,  she  took  out  administration 
on  that  feith  and  understandings  and  the  issue  is,  that  the 
plaintiff  did  not  undertake  or  promise  as  the  defendant  has 
alleged.     It  is  contended,  that  the  true  intendment  of  these 
words  is,  that  this  was  a  covenant  by  deed.    We  must  look  at 
the  words  as  they  stand,  and  as  they  are  associated  with  other 
woids,  and  I  think  this  cannot  be  said  to  be  a  formal 
obligation  of  a  covenant  under  seaL     It  may  be  said,  that 
after  verdict,  it  might  be  presumed,  that  supposing  the 
objection  was  not  taken  at  the  trial,  this  undertaking  and 
promise,  and  undertaking  were  expressed  by  deed,  and,  con- 
sequently, that  the  defective  evidence  is  supplied ;  because* 
unless  it  was  a  promise  and  undertaking  by  deed,  it  would 
be  no  defence  in  this  case.     I  am  not  aware  of  any  case 
which  goes  to  the  extent  of  that  proposition.     Whatever 
was  necessary  to  make  out  that  it  was  an  undertaking  and 
jnromise  as  is  here  alleged,  may  be  assumed  to  have  been 
proved  at  the  trial,  and  taking  it  to  be  a  parol  promise,  the 
question  is,  whether  it  is  a  defence  to  the  action.    It  is 
pleaded  to  obviate  the  necessity  of  circuity  of  action,  and, 
therefore,  the  party  would  have  a  right  to  plead  it,  if  it  were 
a  good  defence,  but  the  question  is,  whether  it  is  such  a  de- 
fence or  not  ?  Now,  as  this  is  a  demand  founded  on  a  deed 
entered  into  by  the  testator,  and  the  covenants  contained 
in  it  have  been  broken  by  him,  those  covenants  could  only 
be  released  by  a  deed.     This  is  a  mere  parol  agreement, 
and  it  does  not  appear  to  me,  that  it  is  any  defence  to  the 
acti<m.     I  am,  therefore,  of  opinion,  that  there  is  no  ground 
for  entering  a  verdict  for  the  plaintiff,  but  that  he  is  en- 
titled to  judgment  non  obstante  veredicto. 
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CoLTMAN^  J.— The  first  question  which  the  Court  has 
to  decide  in  this  case  is,  how  the  record  should  standi  for 
that  is  preliminaiy  to  our  deciding  what  the  judgment 
should  be,  or  whether,  at  the  time  of  the  trial,  I  should  have 
directed  the  jury  to  find  a  verdict  for  the  defendant  The 
defendant  alleged,  in  her  plea,  that  a  promise  wss  made ; 
that  was  proved  strictly  in  terms,  or  at  least,  it  must  be 
assumed  that  it  was;  and  it  is  a  strcmg  proposition  to  say,  that 
that  being  the  case,  the  defendant  was  not  entitled  to  a 
verdict  It  seems  to  me,  that  I  should  have  directed  the 
jury  wrongly  if  I  had  not  directed  a  verdict  for  the  de- 
fendant Then  the  question  is,  whether  the  plea,  which  is 
on  the  record,  is  a  sufficient  answer  to  the  declaration.  That 
will  depend  upon  how  the  plea  is  to  be  understood,  whether 
it  amounts  to  an  allegation  that  the  promise  was  under  seal, 
because,  if  so,  it  would  be  a  good  answer  to  the  action.  As  to 
what  should  be  intended  afi^r  verdict,  there  appears  to  be 
some  difficulty  in  the  case.  Butter^  J.,  in  the  case  of  Spiert 
V.  Parker,  lays  down  the  rule  in  a  manner,  which,  if  he  is  cor- 
rect, would  entirely  remove  the  difficulty.  He  says,  as  to  what 
is  to  be  intended  after  verdict :  '^  Nothing  is  to  be  presumed 
but  what  is  expressly  stated  in  the  declaration,  or  what  is 
necessarily  implied  from  those  facts  which  are  stated.  That 
is  the  case  where  a  feofiment  is  pleaded  without  livery.  A 
lively  is  always  implied,  because  it  makes  a  necessary  part 
of  a  feoffinent.  I  know  of  no  decision  against  this  rule. 
There  is  indeed  a  dictum,  in  a  case  which  came  before  Lord 
Hardwicke,  in  this  Court  (a),  which  militates  against  it 
That  was  an  action  to  recover  an  amerciament  in  an  infisricw 
Court,  and  the  declaration  did  not  state  that  the  defendant 
was  a  resiant  There  the  Court  held  that  residence  must 
be  presumed  to  have  been  proved  at  the  trial,  otherwise  the 
jury  could  not  have  found  that  there  had  been  any  debt 
at  alL"    There  are  some  other  cases  also,  in  which  the 


(fl)  Rep.  temp.  Hardwicke,  116,  Wicker  r.  NorrU. 
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Courts  have  gone  a  great  way  in  making  good  a  decla- 
ration, by  supposing  certain  matters  to  have  been  proved, 
without  which  the  judge  would  not  have  directed  any  da- 
mages to  be  assessed.  Perhaps  some  of  those  cases  may 
have  gone  a  little  further  than  is  warranted.  In  this  case, 
there  is  nothing  alleged,  but  a  promise,  and  if  it  is  proved  in 
the  terms  of  the  allegation,  there  being  nothing  to  induce 
a  supposition  that  any  part  of  it  was  under  seal  The  cases 
adverted  to,  were  all  cases  of  declarations,  and  it  is  not  easy 
to  say  whether  that  would  furnish  any  ground  of  dis- 
tinction. Here  it  is  the  simple  case  of  a  plea,  and  the  only 
question  is,  whether  that  is  proved  in  the  terms  in  which 
it  is  stated?  There  is  nothing  at  all  to  imply  that  it  was 
the  intention  of  the  defendant  to  set  up  a  deed,  by  way  of 
defence,  and  under  these  circumstances,  I  think  that  the 
meaning  of  the  verdict  must  be  taken  to  be,  that  a  parol 
agreement  only  was  pleaded.  On  the  grounds  referred  to 
by  the  Court,  I  think  that  is  not  a  sufficient  answer  to  the 
action. 


1841. 
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Mauls,  J. — I  am  also  of  opinion,  that  the  verdict  in 
this  case  was  properly  entered  for  the  defendant,  and  that 
the  plaintiff  cannot  have  it  entered  for  him  upon  the  ground 
set  up.  He  says,  that  at  the  trial  the  plea  should  have 
been  understood  to  mean  that  the  promise  alleged,  which 
is  put  in  issue  by  the  replication,  was  a  promise  by  deed 
under  seal,  because  that  would  have  been  necessary  to  make 
the  plea  a  good  answer  to  the  declaration.  It  is  correct  to 
say,  that  a  plea  which  is  pleaded,  is  to  be  understood  in  the 
sense  in  which  it  amounts  to  an  answer  to  the  action,  because 
the  plaintiff,  by  not  finding  &ult  with  its  form  by  demurrer, 
admits  the  &cts  stated  in  it,  so  fiir  as  to  prevent  him  from 
complaining  of  the  mode  in  which  the  &cts  are  stated. 
But  I  do  not  find  any  case,  in  which  it  is  held  that  you  can 
supply  an  omission  of  a  statement,  in  order  to  make  the 
plea  good,  or  that  you  can  substitute  anything  for  that 
which  is  stated  for  the  same  purpose.     The  rule,  I  take  it. 
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is  not  that  you  may  supply  anything ;  but  that  lliat  vincfa 
is  said  equivocally  is  to  be  undeistood  in  the  sense  whidi 
would  make  the  plea  good;  and  that  which  is  allied  only 
by  way  of  implication,  is  to  be  consideied  as  alleged  as 
effisctively  as  by  a  direct  statement^  Dean  v.  Jaim0s{ay 
That  is  not  indeed  a  case  after  verdict^  but  after  pleading 
over,  whidi  amounts  to  the  same  thinj^  and  that  case  apfdies 
here.  The  allegation  must  be  understood  to  be  sufficient 
to  make  die  promise  such  a  (me  as  would  bind  the  party  in 
every  respect  Theverdict  in  this  case,  therefixre,  Itbinkis 
rightly  entered.  Then  with  respect  to  the  airest  of  judg- 
ment, the  plea  cannot  be  sustained.  The  covenant  cannot 
be  got  rid  of,  without  some  release  or  accord  executed. 
This  amounts  to  an  agreement,  for  the  breadii  of  whidi 
possibly  the  defendant  may  have  a  remedy,  but  which  can- 
not be  insisted  upon,  in  such  a  case  as  this. 


Rule  accordingly. 


(a)  1  N.  &  M.  392. 


under 


lepro- 


Everett  and  Another,  Assignees  v.  Wells. 

JJEBT  by  the  assignees  of  one  Collis,  a  bankrupt,  for 
1651,  15a  lid.  money  had  and  received  by  the  defendant 
to  the  use  of  Collis,  and  on  an  account  stated. 

The  defendant  pleaded,  by  way  of  set-off,  that  the  said 
Collis,  the  bankrupt,  before  and  at  the  time  of  the  bank- 
ruptcy, and  before  and  at  the  time  of  the  commencement 
of  its  n^**"  of  this  suit,  was  and  still  is  indebted  to  the  defendant  in  a 
KoS-  ^8®  sum  of  money,  to  wit,  in  the  sum  of  203i  10*.  upon 
wUh!n  uJl^  a  certain  judgment  which  he,  the  defendant,  heretofore,  to 
one  days  of  die  wit,  &c.,  on  the  26th  of  November,  1838,  recovered  against 

date  of  its  exe-   4.u        -j  r«  ir      o        •  •  •  .  ,        . 

otttion,  it  is       ^"^  ^aia  uollis,  «c.,  m  a  certam  action  on  promises,  whereby 

not  necessary 

that  the  petitioning  creditors  debt  shall  hare  accrued  witbm  the  tame  twenty-one  days. 


To  render  a 
warrant  of 
attorney  void 
as  against  the 
assignees  of  a 
bankrupt, 

the  pi 
visions  of  the 
3  Geo.  i,  c 
39,  ss.  1  &  2, 


HILART  TSaif,  4  VICT.  425 

it  was  ooDsidered  and  adjudged  that  the  defendant  should        1841. 
leoover  against  the  said  CoUis  the  said  sum  of  203iL  lOc^      Evbmtt 


for  his  damaffes  whidi  he  had  sustained,  &c.  ^^  Another, 

The  i^aintiff  replied,  tliat  the  judgment  in  the  plea  men-  o. 

ticmed,  was  a  judgment  obtained  and  recovered  upaa,  and 
fay  virtue  of  a  wanant  of  attorney,  executed  by  Collis,  after 
the  passing  of  the  ae^  3  G^  4,  a  39,  intituled,  **  An  act 
for  preventiog  frauds  upon  credittHTs  by  secret  warrants  of 
attorney  to  confess  judgment.''  The  replication  then  set 
out  the  warrant  of  attorney  and  defeasance,  and  further 
alleged  that  the  said  warrant  of  attorney  and  defeasance 
was  not  ffled  with  the  derk  of  the  docquets  and  judgments 
in  the  Court  of  King's  Bench,  nor  was  any  judgment  en- 
tered up  there<m  within  the  space  of  twenly-one  days  after 
the  execution  theveoC  The  replication  further  added,  a 
statement  of  the  proceedings  in  bankruptcy,  from  which  it 
appeared  that  the  petitioning  creditor's  debt  accrued  on  the 
30th  of  November,  1838,  and  that  the  fiat  was  issued  on  the 
4th  of  December  following,  and  then  set  out  the  plaintiff's 
tide  to  sue  as  assignees  under  the  fiat 

Rejoonder,  that  the  warrant  of  attorney  was  executed  on 
the  9th  day  of  August,  1833,  and  that  the  said  CoUis,  the 
bankrupt,  was  not  indebted  to  the  petitioning  creditor  under 
the  commission,  until  after  the  expiration  of  twenly-one 
days  from  the  time  of  the  execution  of  the  said  warrant  of 
attorney. 

Demurrer  to  the  rejoinder,  for  that  it  neither  traversed, 
nor  confessed  and  avoided  the  replication,  but  that  it  was 
wholly  i] 


C/umnett,  Seijt,  in  support  of  the  demurrer.  The  eflect 
of  the  rejoinder  was  to  import  into  the  statute  a  clause  in 
the  nature  of  a  condition  precedent,  which  its  terms  did  not 
warrant.  The  3  Geo.  4,  c.  39,  s.  1,  provided,  ''That  if  the 
holder  thereof  shall  think  fit,  every  warrant  of  attorney  to 
confess  judgment  in  any  personal  action,  or  a  true  copy 
thereof,  and  of  the  attestation  thereof,  and  the  defeasance 
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1841.        and  indorsement  thereon,  in  case  such  wairant  of  attorney 

Everett      ®*"*^  "^  given  to  confess  judgment  in  his  Majesty's  Court 

and  Another,    of  Kimr's  Bench,  at  Westminster,  or  such  a  true  copy 

Assignees,  ,      , 

9.  thereof  as  aforesaid,  in  case  suth  warrant  of  attorney  shall 

be  given  to  confess  judgment  in  any  other  Court,  shall, 
within  twenty-one  days  after  the  execution  of  such  warrant 
of  attorney,  be  filed,  together  with  an  affidavit  of  the  time 
of  the  execution  thereof,  with  the  clerk  of  the  docquets  and 
judgments  in  the  said  Court  of  King's  Bench."  Section  2, 
enacts,  "  That  if  at  any  time  after  the  expiration  of  the 
twenty-one  days  next  after  the  execution  of  such  warrant 
of  attorney,  a  commission  of  bankrupt  shall  be  issued  against 
the  person  who  shall  have  given  such  warrant  of  attorney, 
under  which  he  shall  be  duly  found  and  dedaied  a  bankrupt^ 
then  and  in  such  case,  unless  such  warrant  of  attorney  or 
copy  thereof  shaU  have  been  filed  as  aforesaid,  within  the  said 
space  of  twenty«one  days  fix>m  the  execution  thereol^  or 
unless  judgment  shall  have  been  signed  or  execution  issued 
on  such  warrant  of  attorney  within  the  same  period,  such 
warrant  of  attorney,  and  the  judgment  and  execution  there- 
on, shall  be  deemed  fraudulent  and  void  against  the  as- 
signees under  such  commission,  and  such  assignees  shall  be 
entitied  to  recover  back,  and  receive  for  the  use  of  the  cre- 
ditors of  such  bankrupt  at  laige,  all  and  every  the  moneys 
levied  or  effects  seized  under  and  by  virtue  of  such  judg- 
ment and  execution."  The  object  of  tiiis  rejoinder  was  to 
make  it  a  precedent  condition  that  the  petitioning  cre- 
ditor's debt  should  have  arisen  within  the  twenty-one  days 
next  after  the  execution  of  the  warrant  of  attorney,  to 
render  the  provisions  of  this  statute  applicable,  but  un- 
doubtedly the  act  of  Parliament  contained  no  provision  fix>m 
which  it  could  be  supposed  that  this  was  the  intention  of 
the  legblature,  and  the  adoption  of  such  a  construction  of 
the  provisions  of  the  clauses  referred  to,  would  be  to  firus- 
trate  the  intention  of  the  legislature. 

Meretvether,  Seijt,  in  support  of  the  rejoinder.     The 
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only  object  with  which  the  act  was  passed,  was  to  prevent 
the  mischieyous  consequences  arisiDg  from  secret  warrants 
of  attorney.     The  warrant  of  attorney  was  void  by  the 
provisions  of  the  statute  only  as  [against  the  assignees^  but 
if  it  were  filed  before  the  petitioning  creditor's  debt  accrued, 
it  was  no  longer  a  secret  warrant  of  attorney  as  regarded 
that  debt,  within  the  mischief  intended  to  be  provided  for. 
The  judgment  here  was  signed  on  the  26th  November,  and 
the  petitioning  creditor's  debt  did  not  accrue  before  the 
30th  of  the  same  montL     The  judgment  was  good  as 
against  all  the  world  up  to  the  30th  November ;  and  could 
the  fiict  of  a  debt  then  arising  alter  the  position  of  the 
present  defendant?    In  the  cases  of  Morris  v.  MelUn^a). 
Bennett  v.  Daniel  (i),  Green  v.  Gray  (c),  Edmonds  v.  Law- 
ley  {d),  the  statute  had  received  a  more  liberal  construction 
than  that  which  was  contended  for  on  the  other  side.     The 
act  must  receive  a  fair  construction  with  reference  to  its 
objects,  and  the  rights  of  the  parties  whom  it  was  intended 
to  affect     Some  general  words  in  statutes  had  received  a 
qualification  in  cases  which  had  been  decided,  and  the 
terms  of  the  act,  in  the  present  case,  equally  required  con- 
sideration*    Tope  V.  Hockin  (e),  Hurst  v.  Jennings  (/). 


1841. 


EVEBETT 

and  Another, 

Assignees, 

«. 

Wells. 


ChanneUy  Serjt,  in  reply,  was  stopped  by  the  Court 


TiMDAL,  C.  J. — ^I  do  not  see  that  we  can  put  that  ccxi- 
struction  upon  this  act  which  the  defendant  calls  upon  us 
to  ^ve  to  it,  without  adding  to  it  a  substantive  proviso 
distinct  fix>m  any  which  appears  in  it  The  act  says,  that 
in  all  cases  where  a  warrant  of  attorney  is  not  filed  until 
after  twenty-one  days  fix>m  the  time  of  its  execution,  if  a 
bankruptcy  shall  take  place,  the  warrant,  and  the  judgment 
upcm  it,  shall  be  deemed  fraudulent  and  void,  unless  the 
judgment  shall  have  been  entered  up  or  execution  executed 


(a)  6  B.  &  C.  446. 
(6)  10  B.  &  C.  500. 
(c)  Ante^  vol.  1,  p.  350. 


(rf)  6  M.  &  W.  286. 
(e)  7  B.  &  C.  101. 
(/)  5  B.  &  C.  650. 
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1841.  within  twenty-one  days,  and  not  after.    We  are  called  npon 

^^^^  to  say  that  this  act  is  not  meant  to  apply^  unless  the 

and  Another,  petitioning  creditor's  debt,  on  which  the  fiat  issued,  was  an 


«.  existing  debt  before  the  expiration  of  the  twenty-one  days; 

for  the  allegation  in  the  rejoinder  is^  that  the  petitiomng 
creditor's  debt,  on  which  the  fiat  issued,  did  not  accrue 
until  after  the  twenty-one  days  had  elapsed.  What  is  diat 
but  importing  into  this  act  of  Parliament  a  clause  which 
we  do  not  find  in  it  ?  But  it  is  our  duty  never  to  add  to 
nor  diminish  an  act,  nor  to  vary  its  apparent  meaning^ 
unless  we  see  that  the  legislature  must  have  meant  8<Hne- 
dung  which  they  have  not  predsely  expressed.  It  is  said 
that  no  injury  can  happen  generslly  by  our  giving  this  con- 
struction to  the  act  But  it  seems  to  me,  that  injuxy  may 
happen^  because,  after  twenly-one  days  have  elapsed,  si:^ 
posing  there  is  no  petitioning  creditor's  debt  within  that 
time,  and  before  the  filing  of  the  warrant  of  attorney,  the 
person  giving  the  warrant  may  control  debts  which  may  be 
within  the  commission,  but  the  creditors  would  not,  in  that 
case,  have  the  benefit  of  that  publidly  of  the  fiict  of  the 
warrant  of  attorney  having  been  executed,  which  it  was  the 
object  of  the  act  they  should  have.  I  think,  therefore,  that 
the  plaintiff  is  entitled  to  judgment. 

BosANQUET,  J. — I  am  of  opinion  that  this  case  is  within 
the  words  of  the  act  of  Parliament  The  safe  course  for 
the  Court  to  pursue,  is  to  construe  the  act  according  to  the 
plain  and  obvious  meaning  which  it  bears.  I  do  not  see 
any  consistency  between  the  construction  which  is  con- 
tended for,  and  the  purpose  for  which  this  act  was  passed. 
The  act  proposes  to  prevent  the  mischiefi  which  arise  firom 
secret  warrants  of  attorney.  It  seems  to  me,  that  this 
really  is  to  be  treated  as  a  secret  warrant  of  attorney,  secu- 
rity being  given  by  the  warrant  of  attorney,  to  enable  the 
party  to  enter  up  judgment  in  the  Court ;  time  is  g^ven  to 
him,  during  which  he  is  allowed  to  keep  that  warrant  in  his 
own  possession,  and  if  he  keeps  it  without  putting  it  in 
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fiiroe  witbin  the  time  limited  by  the  act,  it  is  a  secret       1841. 
warrant  of  attorney,  and  if  he  lets  that  time  go  by,  it  seems    ^T"''*CIl' 
to  me  that  it  is  within  the  mischief  of  the  act    The  warrant    and  Another, 
is  not  Yoid  altogether,  but  it  is  good  against  the  baokrupt       ">6°®^» 
and  all  the  world,  except  the  assignees ;  bat  if  the  defendant      ^^lls. 
becomes  bankrupt,  the  assignees  hare  a  right  to  question 
the  warrant,  and  to  treat  it  as  the  act  provides,  as  fraudulent 
and  void  against  them.     I  see  no  ground,  therefore,  for 
restraining  the  obvious  meaning  of  the  act     It  is  intended 
to  prevent  that  which  is  very  mischievous,  namely,  the 
keeping  secret  a  warrant  of  attorney.    If  the  holder  may 
keep  it  twenty-one  days,  he  may  keep  it  twelve  months, 
and  then,  just  before  there  is  reason  to  suppose  that  the 
man  is  likely  to  have  a  fiat  issued  against  him,  he  may  carry 
it  into  the  office  and  procure  judgment  to  be  entered  up,  and 
execution  executed,  for  the  purpose  of  defrauding  all  who 
are  entitled  to  the  benefits  of  the  commission,  and  so  pre- 
vent  them  fix>m  having  a  fiiir  distribution  of  the  bankrupt's 
eflfects.     I  think,  therefore,  that  this  case  is  within  tiie 
words  of  the  act 

Ebskine,  J. — The  provision  of  this  act  is,  that  if  a  cre- 
ditor chooses  to  take  a  warrant  of  attorney  firom  his  debtor, 
he  must  either  enter  up  judgment  within  twenty-one  days, 
or  file  it  within  the  same  time,  or  else  incur  the  mischief  of 
the  debtor  comoiitting  an  act  of  bankruptcy,  and  of  a  com- 
mission being  sued  out  before  he  gets  execution  executed. 
It  is  said  tiiat  the  petitioning  creditor's  debt  should  arise 
before  the  warrant  of  attorney  is  filed ;  but  there  is  no  such 
provision  contained  in  the  act  of  Parliament,  and  I  am  of 
opinion  that  the  plaintiff  is  entitled  to  judgment 

Mattle,  J. — ^I  think  also  that  this  rejoinder  is  bad,  and 
that  it  amounts  to  an  endeavour  to  introduce  into  the  act  a 
qualification  which  is  not  to  be  found  in  it  This  is  not  at 
all  tiie  case  of  putting  a  construction  on  the  words  of  a 
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1841.  statute^  in  which  a  manifest  incongruity  exists,  but  the  e£fect 

BvKEETT  ^^  S^^^S  ^^  ^^^  ^^  meaning  which  is  contended  (or,  would 

and  Another,  be  to  introduce  a  new  proTision^  contrary  to  its  plain  and 

Assignees,  r  —^  j  l^ 

9.  obvious  intention. 

Judgment  for  the  PlaintiflF. 


Smith  v.  Brandram. 

The  plaintiff  '  HIS  was  an  action  of  assumpsit,  brought  to  recover  se- 
a^QM^teTby  ^®"*^  ^^^°^  ^^  money,  advanced  upon  the  guarantee  of  the 
2l!ddf^SS"*'  ^^f^'^^'a"^**  by  the  plaintiff,  to  one  Robert  Boss.  The 
that  the  de-  plaintiff,  in  his  declaration,  alleged,  that  before  and  at  the 
quested  him  to  ^"^^  ^^  making  the  promises  hereinafter  mentioned,  the  de- 
B°^the  8^  of  ^®^^*"*t  b®^  requested  him  to  lend  and  advance  to  one  Ro- 
242.,  and  that    bert  Boss  the  sum  of  24iL,  and  in  consideration  of  the  pre- 

in  considera-  . 

tion  of  the  mises,  and  that  the  plaintiff  would  lend  and  advance  to  the 

SathTwoidd  ^^  Robert  Boss  the  further  sum  of  2L  per  week,  the 

lr°^  *th  "ftir-  ^^^^'^^l^"^*  undertook  and  promised  the  plaintiff  to  repay 

ther  sum  of  22.  him,  as  Well  the  said  sum  of  24/1,  so  before  lent  and  ad« 

ner  wcob^  the 

defendant  un-  vanced  as  aforesaid,  as  the  said  further  sum  of  2L  per 
Mwell  £e^^  week,  so  long  as  the  plaintiff  should  continue  to  lend  and 
said  sum  of       advance  the  same  to  the  said  Robert  Boss,  and  such  other 

24iL,andthe  .  -—«» 

said  further  sums  as  the  Said  plaintiff  should  so  lend  and  advance  to  the 
f^^and^^    ^d  Robert    Boss  as   aforesaid.      The  declaration  then 

li^as^'Sr  ^^^^  ^^  ^  ®^®8®  *®  advance  of  the  sum  of  14i,  at  the 
said  plaintiff      rate  of  21.  per  week,  and  of  the  further  sum  of  138i  6s.  9A 

should  so  lend      , 

and  advance  to  The  defendant  pleaded  first,  non  assumpsit ;  secondly,  a 
The'^guarantee  ^^^ »  <u^d  thirdly,  payment     The  trial  took  place  before 

reS  in  evi- 


proT< 

dence,  was  in  the  followinff  terms :  "  I  beg  that  you  will  continue  to  advance  the  sum  of  2/.  per 
week  to  R.  B.,  and  I  hereby  engage  to  repav  to  you  all  moneys  you  may  advance  to  him,  in 
addition  to  the  24/.  you  have  already  let  him  have  at  my  request :"   Hdd,  that  there  was  a 


variance  between  the  record  and  the  guarantee,  but  that  it  was  amendable  under  the  provisioBs 
of  the  statute,  9  Geo.  4,  c.  15. 

The  plaintiff,  in  his  declaration,  claimed  not  only  the  amount  which  he  had  advanced  at  the 
rate  of  2/.  per  week,  but  the  further  sum  of  138/.  The  defendant,  at  the  trial,  combated  his 
liability  to  pay  any  part  of  the  whole  amount  alleged  to  be  due ;  Held,  that  he  was  or^udiced 
by  the  variance,  within  the  provisions  of  the  3  &  4  Wm.  4,  c.  42,  s.  23,  only  so  nor  as  die 
amount  of  138/.  went,  and  that  as  to  any  part  of  his  defence,  directed  against  tut  daia,  he  was 
entitled  to  his  costs. 
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Coliman,  J.^  on  27th  of  June,  1839,  where  the  plamtiff  put 
in  a  guarantee  in  the  following  tenns : — 

«  Mb.  Sanrn,  April  26th,  1837.        «     »• 

**  Sir : — ^1  b^  that  you  wiU  continue  to  advance  a  sum  of 
2L  per  week  to  Mr.  Robert  Boss,  and  I  hereby  engage  to 
repay  to  you  all  monies  you  may  advance  to  him,  in  addi- 
tion to  the  24/.  you  have  already  let  him  have  at  my  re- 
quest to  this  date. 

"  G.  Brandram." 

He  then  produced  evidence  of  the  advance  to  Boss  of 
14iL9  but  offered  no  proof  with  regard  to  the  advance  of  any 
further  amount  The  defendant,  under  his  plea  of  non- 
assumpsit,  combated  the  advance  of  the  14£  He  also  ob- 
jected that  there  was  a  variance  between  the  guarantee, 
which  had  been  put  in  evidence,  and  the  statement  of  the 
instrument  in  the  declaration,  for  that  the  guarantee  con- 
templated the  advance  of  no  more  than  2L  per  week, 
whereas  the  declaration  alleged  it  to  be  an  undertaking  to 
pay  all  such  other  sums  as  should  be  advanced*  For  the 
defendant  it  was  urged,  that  there  was  no  variance,  but  that 
at  all  events  the  record  was  amendable  under  the  statute 
of  3  &  4  Wnt  4,  c.  42.  Cottman,  J.,  amended  the  de- 
claration, by  striking  out  that  portion  of  it  which  the 
defendant  contended  was  inconsistent  with  the  guarantee, 
and  a  verdict  was  returned  for  the  plaintiff  for  38&, 
leave  being  reserved  to  the  defendant  to  move  to  enter  a 
nonsuit 

Tayhurd,  Serjt.,  in  Michaelmas  Term  moved  accord- 
ingly, and  a  rule  nisi  having  been  granted, 

JFi  Gunning  now  shewed  cause.  First,  there  was  no 
substantial  variance  or  repugnance  between  the  guarantee 
and  the  mode  in  which  it  was  set  out  on  the  record.  The 
words  *^  all  moneys  you  may  advance  to  him,"  in  the  former, 
had  no  express  reference  to  the  2h  per  week  only,  but  must 
be  taken  to  mciude  whatsoever  sums  should  be  advanced. 
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1841.       and  there  was  nothing  to  shew  that  the  defendant  did  not 
contemplate  the  repayment  of  all  Boss  might  require  from 
the  phdntiff.  ITindal,  C.  J. — At  that  rate  it  would  amount 
to  an  unlimited  guarantee  to  repay  whatever  sums  mig^t  be 
advanced,  even  though  they  should  amount  to  thousands 
of  pounds*     One  would  think,  however,  that  the  guarantee 
was  confined  to  the  repayment  of  the  2k  per  week,  for  that 
is  its  general  object,  and  in  construing  it,  we  must  look  at 
what  the  parties  really  meant].     Secondly,  even  if  it  were 
a  variance,  the  record  was  amendaUe  under  the  statute  of 
3  &  4  Wm.  4,  c.  42,  s.  23.    Thatstatute  recited,  thatgreat 
expense  was  often  incurred,  and  delay  or  failure  of  justice 
took  place  at  trials  by  reason  of  variances  as  to  some  par- 
ticular or  particulars  between  the  proof  and  the  record,  or 
setting  forth  on  the  record  or  document  on  which  the  trial 
was  had  of  contracts,  customs,  prescriptions,  names;,  and 
other  matters  or  circumstances  not  material  to  the  merits 
of  the  case,  and  by  the  mis-statement  of  which  the  opposite 
party  could  not  have  been  prejudiced,  and  that  it  was  ex- 
pedient to  allow  such  amendments  as  thereinafter  men- 
tioned to  be  made  on  the  trial  of  the  cause,  and  then  enacted, 
'^  That  it  shall  be  lawftil  for  any  Court  of  record  holdii^ 
plea  in  civil  actions,  and  any  Judge  sitting  at  nisi  prius 
(if  such  Court  or  Judge  shall  see  fit  to  do  so),  to  cause 
the  record,  writ,  or  document  on  which  any  trial  may 
be  pending  before  any  such  Court  or  Judge,  in  any  civil 
action,  or  in  any  information,  &c,  when  any  variance  shall 
appear  between  the  proof  and  the  recital,  or  setting  forth 
on  the  record,  &c,  of  any  contract,  custom,  &c.,  in  any 
particular  or  particulars  in  the  judgment  of  such  Court 
or  Judge  not  material  to  the  merits  of  the  case,  and  by 
which  the  opposite  party  cannot  have  been  prejudiced  in 
the  conduct  of  his  action,  prosecution,  or  defence,  to  be 
forthwith  amended  by  some  officer  of  the  Court  or  otherwise, 
both  in  part  of  the  pleading  where  such  variance  occurs, 
and  in  every  other  part  of  the  pleadings  which  it  may  be 
necessary  to  amend  on  such  terms,  as  to  payment  of  costs 
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to  the  other  party,  or  postponing  the  trial  to  be  had  before  1811. 
the  same  or  another  jury,  or  both  payment  of  costs  and  ^^JJ^^^ 
postponement  as  such  Court  or  Judize  shall  think  reason-  _  «• 
able.^  It  was  clear,  that  m  this  case  the  defendant  could 
not  have  been  prejudiced  in  the  conduct  of  his  defence  by 
reason  of  this  variance.  He  hA  gone  to  trial  prepared  to 
contest  the  whole  claim  set  up  by  the  plaintiff,  and  although, 
if  he  had  taken  witnesses  to  trial  to  combat  the  item  of 
13SL  6$.  9d.  alleged  to  be  due,  the  defendant  might  be 
liable  to  the  costs  of  their  attendance ;  it  could  not  be  said 
that  he  was  prejudiced  by  the  variance  beyond  that, 
because  he  had  disputed  his  liability  to  any  part  of  the 
amount  claimed.  The  error;^  it  was  to  be  observed^  was 
not  one  of  omission,  but  one  by  which  the  defendant 
had  been  put  only  to  additional  expense,  to  which  the 
plaintiff  did  not  dispute  his  liability,  Siansbury  v.  Mat- 
tkewM  (a),  Duckworth  v.  Harruon  (6),  Hanbury  v.  EUa  (c), 
Parker  v.  Aie  (<Q,  shewed  that  the  Court  were  disposed 
to  put  a  libend  construction  upon  the  statute. 

TfH^Qwrii  Serjt,  and  Swinn^  in  support  of  the  rule.  It 
must  be  taken  to  be  ooncededj  that  the  contract  set  out 
and  that  proved  in  evidence  differed  in  substance,  because 
the  former  was  &r  more  extensive  than  the  latter,  and  the 
only  question  was,  whether  it  was  a  case  in  which  the 
judge  at  nisi  prius  was  authorised,  under  the  act,  to  amend 
the  record  ?  There  were  two  requisites  to  enable  the  judge 
to  amend ;  it  was  necessary,  first,  that  the  matter  of  amend- 
ment should  not  be  material  to  the  merits  of  the  case ; 
and,  secondly,  that  it  did  not  prejudice  the  defendant  in 
his  defence.  The  cases  which  had  been  referred  to,  were 
authorities  only  upon  the  latter  point,  and  each  depended 
upon  its  own  peculiar  circumstances.     Upon  the  first  point, 

(a)  Ahte,  vol.  7,  p.  23.  S.  C.  N.  &  M.  438. 

4  M.  &  W.  343.  (d)  Ante,  vol.  1,  p.  643 ;  S.  C. 

(h)  Anie,  vol.  7>  p.  463.  1  C.  &  M.  429. 
(c)  1  Ad.  8c  El.  61 ;  S.  C.  3 
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Smith 

V. 

Beandbam. 


however^  it  was  to  be  observed^  that  the  proper  oonfltmcdon 
to  be  put  upon  the  guarantee  was  so  obvious,  that  its  erro- 
neous statement  must  be  deemed  to  be  wilfuL  The  claim  set 
up  was  upon  a  contract  entirely  different  from  that  which,  in 
reality,  existed.  Had  it  been  properly  alleged,  the  defendant 
might  have  paid  the  Z8L  mto  Court,  but  he  was  prevented 
fix>m  doing  so,  as  the  record  stood,  because,  by  such  an 
act,  he  would  have  admitted  the  whole  contract.  The  de- 
fendant, therefore,  had  been  prejudiced ;  and  even  if  the 
Court  should  be  of  opuiion  that  the  prejudice  extended 
only  to  the  costs,  it  must  be  taken  to  include  the  whole 
costs  of  the  cause  which  had  been  incurred,  entirely  in  con- 
sequence of  the  plaintiff's  act 


TiNDAL,  C.  J. — It  appears  to  me,  that  in  this  case  there 
was  a  variance  between  the  instrument  put  in  evidence,  and 
the  mode  in  which  that  instrument  is  stated  in  the  dedanir 
tion ;  but  that  it  is  a  case  in  which  the  record  might  be 
amended  under  the  statute  9  Geo.  4,  c.  15  (a).  That  act 
is  still  unrepealed,  and  gives  a  wide  power  of  amendment 
to  the  judge  at  Nisi  Prius.  The  only  question  fixr  us;,  is^ 
whether  the  defendant  was  really  prejudiced  in  consequence 
of  the  misstatement  of  the  written  contract?  I^  at  the 
trial,  the  defendant  had  admitted  that  he  was  liable  to  pay 
the  38/.,  I  should  have  thought  that  the  plaintiff  would 
have  been  entided  to  a  verdict,  but  that  the  defendant 
should  have  had  his  costs  from  die  time  when  the  money 
might  have  been  paid  into  Court  He  made  no  such  ad- 
mission, however,  but  he  fought  against  the  payment  of 
that,  as  well  as  of  the  larger  amount    He  may  still,  how- 


(a)  That  statute  provideSy  that 
every  Court  of  record  holding 
plea  in  civil  actions,  and  any 
judge  at  nisi  prius,  (if  they  think 
fit)  may  cause  the  record,  when  a 
rariance  appears  between  any 
matter  in  writing,  or  in  print 
produced   in  evidence,  and  the 


recital  or  setting  forth  thereof 
upon  the  record,  to  be  forthwith 
amended  in  such  particular,  by 
some  officer  of  the  Coort,  on 
payment  of  such  costs,  if  any,  to 
the  other  party  as  such  judge  or 
Court  shall  think  reasonable. 
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ever,  have  been  prejudiced  in  some  respect,  by  his  having        1841. 
witnesses  in  attendance  to  meet  the  demand  for  138i,  and        gJJJ^JJ^ 
so  &r  as  that  prejudice  extends,  he  is  entitled  to  his  costs.  y- 

Tlie  rule  for  a  nonsuit,  therefore,  must  be  discharged ;  but 
the  defendant,  on  the  taxation  of  the  costs,  is  to  be  allowed 
80  much  as  shall  appear  to  the  Master  to  have  been  caused 
by  this  misstatement  by  the  pIainti£P  of  his  claim. 

BosANQUBT,  J. — I  am  of  the  same  opinion.  There  was 
deariy  a  variance  between  the  record  and  the  document 
produced  in  evidence ;  but  at  the  same  time  I  think  it  is  a 
variance,  in  respect  of  which  the  learned  judge  was  au- 
thorised to  direct  on  amendment,  in  obedience  to  the 
statute.  Let  us  see  in  what  a  situation  would  the  plaintiff 
he  placed,  if  an  amendment  in  this  case  was  not  to  be 
allowed*  He  has  misconstrued  the  instrument,  by  sup- 
posing that  it  authorised  him  to  demand  fiom  the  defend- 
ant the  whole  of  the  money  which  he  had  advanced,  and 
that  it  was  not  restrained  in  its  operation  to  the  amount  of 
2L  per  week  only.  The  defendant  puts  a  different  con- 
struction on  the  guarantee,  and  he  says  that  the  legal  efE&ct 
of  it  is  an  agreement  to  pay  cmly  so  much  as  shall  be 
advanced  at  the  rate  of  21  per  week;  the  defendant, 
in  feet,  introducing  the  word  ''such"  before  the  word 
^  moneys,''  as  conveying  the  real  meaning  of  the  guarantee, 
and  in  that  I  think  he  is  right  The  plaintiff  then, 
it  is  to  be  observed,  is  prevented  from  putting  more 
than  one  count  upon  the  record  (a) ;  and  in  what  a  po- 
sition is  he  then  placed?  He  must  either  give  up  the 
vdiole  of  the  additional  sum  of  138/L,  to  which  he  thinks  he 
18  entitled,  and  declare  for  38/1  only,  or  he  must  be  entirely 
defeated,  if  he  declares  for  the  whole.  It  is  the  object  of 
the  act  of  Parliament  to  afford  relief  in  cases  of  this  de- 
scription, and  I  think  the  case  being  brought  within  the 
sprit  of  the  statute,  the  judge  was  right  in  allowing  this 

(a)  R,  G.,  H.  T.,  4  Wm.  4,  8.  5  ;  ante,  vol.  2,  p.  314. 

F  F  2 


Brandram. 


436  OASEB  ON  POINTS  OF  VRACTICI&9  C   P. 

1841.  amendment  The  guarantee,  which  is  the  contract  declared 
S*fiTH  wpon,  muBt  have  been  very  well  known  to  the  defendant 
It  is  true  that  he  construed  it  differently  from  the  plaintiffi 
but  the  plaintiff  has  proved  part  of  his  demand,  which  the 
defendant  resisted,  and  he  is  not  to  be  turned  round  in 
consequence  of  this  variance.  The  amendment,  therefore, 
in  my  opinion,  was  authorised,  care  being  taken  the  de- 
fendant suffers  no  prejudice  in  respect  to  those  costs, 
which  he  really  incurred  in  consequence  of  the  variance. 

Ebskine,  J. — I  also  think  that  the  learned  judge  clearly, 
under  the  acts  of  Parliament,  had  the  power  to  order  this 
amendment  at  Nisi  Prius,  and  that  it  was  right  that  he 
should  do  so,  because  it  is  a  case  of  a  variance  in  the 
manner  of  setting  out  a  written  agreement,  and  the  de- 
fendant had  a  full  opportunity  of  knowing  what  the  contract 
was  before  he  went  down  to  trial ;  and  instead  of  his  going 
down  to  defend  the  action,  on  the  ground  that  there  was 
too  much  claimed,  he  went  down  on  the  ground  that  the 
plaintiff  was  entitled  to  nothing.  K  he  had  admitted  his 
liability  to  pay  the  SSL  at  the  trial,  and  had  asked  his  costs 
up  to  that  time,  I  think  he  would  have  been  entitled  to 
them,  but  he  proceeded  with  his  defence  to  that  as  well  as 
the  laiger  sum,  shewing  that  his  original  contest  was,  not 
that  the  plaintiff  claimed  too  much,  but  that  he  was  claiming 
that  to  which  he  was  not  entitled  at  alL  I  think,  therefore, 
the  rule  must  be  dischaiged,  the  defendant  being  allowed 
such  costs  as  he  may  have  incurred  in  respect  of  his  jHne- 
paring  his  defence  to  the  claim  for  the  138/L 

Maulb,  J. — ^I  also  think  that  the  rule,  as  proposed  by 
the  Lord  Chief  Justice,  will  do  justice  between  the  partie& 
The  power  of  amendment  under  the  act  9  Gea  4,  c.  15, 
extends  to  this  case.  Defendants,  when  they  have  de- 
clarations against  them  founded  on  written  contracts,  must 
know  that  they  may  be  charged  on  the  trial,  not  only  with 
the  contract  as  alleged  in  the  declaration,  but  that  that 
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contract  may  be  the  subject  of  amendment  If  the  defend-  1 84 1 . 
ant  here  had  only  combated  the  larger  demand,  the  proper  smTth 
com:se  would  have  been  to  irive  a  verdict  in  fevour  of  the  ^' 

Bkandram* 

plaintiff  for  382.^  and  the  plaintiff  would  have  paid  the  de- 
fendant's costs ;  but  he  did  not  do  that  He  opposed  the 
whole  demand  which  was  made,  and  he  had  the  full  benefit 
of  a  trial  upon  that  subject^  and  he  could  not  complain 
that,  not  having  been  successful,  he  must  pay  the  costs. 
Those  ooBts,  however,  to  which  he  had  been  put  by  the 
plaintiff's  declaring  for  a  larger  sum  than  he  was  entided  to 
recover  under  the  guarantee,  would  be  paid  to  him.  The 
power  of  amendment,  it  was  to  be  observed,  was  given  in 
substitution  for  the  power  of  having  two  counts,  and  the 
position  in  which  the  defendant  was  placed  by  this  deter- 
mination, was  precisely  that  in  which  he  would  have  been, 
if  there  had  been  two  counts. 

Rule  discharged ;  the  costs  to  be  paid  by  the  Plaintiff 


Little  and  Others  r.  Newton. 

JBOMPASy  Serjt,  in  Michaelmas   Term,  moved  for  a  a  cause  and 
rule,  calling  upon  the  plaintiffs  to  shew  cause  why  the  ap-  dilute,  were 
pointment  of  arbitrators  in  this  action  should  not  be  revoked,  '^p'®";®^  *^  the 

*■  ,    ^  decision  of  two 

and  why  the  submission  of  reference,  and  the  rule  and  all  merchants  and 
subsequent  proceedings  had  thereon,  should   not  be  set  trator;  thear- 
aside ;  or  why  the  award  made  by  the  arbitrators  should  ^a*tw"o?^ 
not  be  set  aside,  upon  the  erounds,  first,  that  one  of  the  ***«"  «gf««*» 

*^ ,  ^  upon  the  me- 

axbitrators  was  appointed  contrary  to  the  agreement  and  nts,  to  find  in 
understanding  of  the  'parties,  and  contrary  to  good  faith  ;  pi J!!^tiff.  but 
and,  secondly,  that  the  award  was  not  made  by  any  two  ^^^  ^^^ 

to  leave  a  point 
of  law,  which  bad  arisen,  to  the  decision  of  the  barrister.  The  legal  arbitrator  decided  that 
point  in  favour  of  the  plaintifi,  and  executed  the  award  at  Birmingham,  in  accordance  with  his 
own  views  :  On  the  next  day,  the  award  was  executed  in  London  by  one  of  the  lay  arbitrators 
also  in  fiivoiir  of  the  plaintiff:  Hddy  that  the  award  was  bad  as  being  a  decision  by  one  arbitrator, 
pursuant  to  a  power  delegated  to  him  by  the  other  arbitrators,  they  having  no  authority  so  to 
delegate. 
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1841. 


Little 
and  Others 

r. 

Newton. 


arbitrators  together,  but  that  the  same  was  made  by  two 
arbitrators,  who  signed  the  same  at  different  times  and  in 
different  places.  From  the  affidavits,  it  appeared,  that  the 
parties  had  agreed  to  refer  the  cause  to  three  arbitraton^ 
of  whom  one  should  be  a  gentleman  at  the  bar,  while  the 
other  two  should  be  merchants,  but  it  was  a  term  of  the 
agreement  that  the  barrister  should  not  have  acted  or  have 
been  employed  as  counsel  by  the  attorney  on  either  side. 
Since  the  award  had  been  made,  it  had  been  ascertained 
that  the  barrister  had  acted  for  the  plaintiffB'  attorney  in 
the  House  of  liords.  Upon  this  state  of  bets  the  fint 
objection  was  founded.  The  second  objection  rested  upon 
affidavits,  which  shewed  that  the  award  had  been  signed  by 
the  barrister  at  Birmin^bam,  on  the  20th  July,  and  had 
been  signed  by  the  plaintiff'  arbitrator  in  liondon  on  the 
following  day,  neither  of  those  arbitrators  being  present  at 
the  time  of  the  execution  of  the  award  by  the  other.  This, 
it  was  urged,  was  an  informal  execution  of  the  award, 
which,  on  that  ground,  must  be  set  aside. 


The  Solicitor  General,  on  a  subsequent  day,  shewed 
cause.  He  produced  affidavits  from  the  plaintifis'  attorney, 
in  which  the  alleged  agreement,  upon  which  the  first  ob- 
jection was  founded,  was  denied  to  have  been  made.  Upon 
the  second  point,  he  urged  that  every  presumption  was  in 
favour  of  the  award,  and  that  the  mere  &ct  of  the  two  ar> 
bitrators,  by  whom  it  was  executed,  being  absent  fix>m  each 
other  at  the  period  of  its  execution  by  each  of  them,  formed 
no  sufficient  objection  upon  which  the  award  would  be  set 
aside.  He  produced  affidavits,  from  which  it  appeared,  that 
the  parties  had  agreed  upon  the  general  tenns  of  the  award 
before  its  execution,  but  that  for  the  convenience  of  the 
legal  arbitrator,  their  final  determination  was  pos^ned, 
the  object  being  that  the  learned  gentleman  might  inquire 
into  a  point  of  law,  which  had  been  raised  in  the  course  of 
ihcir  investigation. 
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BampaSf  Seijt,  and  BramweUj  in  support  of  the  rule,        1841. 
Mbnitted  tbat  the  first  objection  was  answered  by  the  affi-       little 
davit  produced.    Upon  the  second  objection,  they  urged     •»<*  Otbew 
that  the  judgment  of  the  two  arbitrators  ought  to  have  been      Nbwton. 
given  in  combination.    Rex  y.  Forrest  (a)  was  a  case  which 
bore  upon  the  question  under  consideration,  and  that  and 
other  authorities  shewed,  that  where  an  act  was  to  be  done 
bj  two  parties  of  a  judicial  nature,  it  must  be  done  by  them 
together.    Eex  v.  JmteU  Bidgway  (b). 

Cur.  ado.  vuU. 

On  the  last  day  of  Term, 

ToiDAL,  C.  J.,  said:  We  cannot  help  thinking  that  this 
case  is  enccMnpassed  with  great  difficulties.  No  authority 
of  any  court  of  justice  has  been  cited  to  the  Court,  where 
a  state  of  tuctB  appeared,  like  that  which  exists  here,  where 
the  arbttrators^  after  they  had  met  together  to  consider 
what  their  award  should  be,  signed  it  subsequently  at  two 
different  periods.  At  present  we  have  not  come  to  any 
dedsion  upon  the  subject,  and  we  shall  enlarge  the  rule 
until  the  next  Term,  giving  the  parties  the  opportunity  in 
the  meantime  to  prepare  firesh  affidavits,  and  to  state  more 
deaily  the  matter  as  it  occured.  We  think  at  present  that 
it  is  rather  matter  of  misfeasance  than  of  no  award,  but  it  is 
evident  that  the  affidavits  do  not  ^ve  a  full  account  of  what 
oocnrred.  In  the  meantime,  I  will  refer  the  parties  to  the 
case  of  Goodman  v.  Sayert  (c),  suggested  by  my  brother 
Mauie,  which  has  a  very  strong  bearing  on  the  case. 

The  SoUcitar  General,  E.  V.  WiOiams,  and  fF.  H.  Wat- 
won  now  appeared  to  shew  cause.  Fresh  affidavits  had 
been  filed,  and  the  &cts  as  they  now  appeared  were  as 
follows: — ^the  pUdntiffis  and  defendant  were  merchants  in 

{a)  3  T.  R.  38.  (c)  2  Jacob  k  Walk.  349. 

{b)  Ibid.  p.  380. 
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1811.  London,  canying  on  business  under  different  finnsy  and 
^][^^  certain  matters  of  dispute  having  arisen  between  them,  on 
and  Others  the  15th  January,  1840,  they  entered  into  an  agreement, 
NswTON.  referring  an  action,  pending  in  this  Court,  as  well  as  oer^ 
tain  other  matters  in  dispute,  to  the  decision  of  three  ar- 
bitrators ;  the  barrister  before  alluded  to,  J.  M'Lure,  and 
J.  Hart,  merchants  of  London,  any  two  of  whom  mig^t 
make  an  award.  This  agreement  was  made  a  rule  of  Court, 
and  the  business  of  the  arbitration  commenced;  sev^al 
meetings  were  held,  at  which  witnesses  were  examined,  and 
books  inspected,  in  pursuance  of  the  powers  conferred  upon 
the  arbitrators.  On  the  8th  July,  a  meedng  was  held,  after 
which  the  legal  arbitrator  wrote  to  Messrs.  M^Lure  and 
Hart,  requesting  them  to  be  prepared  to  give  him  their  de- 
cisions upon  the  case  upon  the  14th  of  the  same  month, 
on  which  day  it  was  determined  that  their  final  meeting 
should  be  held.  At  that  meeting,  Mr.  M^Lure  was  tint 
called  upon  for  his  opinion,  when  he  declared  himself  to  be 
in  favour  of  the  plaintifis  upon  the  whole  case ;  Mr.  Hart 
was  then  required  to  state  his  views,  and  he  entered  fidly 
into  the  case,  giving  his  reasons  for  the  opinion  which  he 
had  formed,  which  was  partly  in  favour  of  the  plaintifi^ 
and  partly  in  &voiu*  of  the  defendant  There  was  a  point 
of  law,  with  regard  to  the  dishonour  of  a  bill  of  ezchangey 
upon  which  it  was  determined  that  the  l^al  arbitrator 
should  decide ;  and  finally  the  meeting  broke  up^  the  legal 
arbitrator,  according  to  the  statement  of  Mr.  Hart,  having 
expressed  no  opinion  upon  the  merits,  but  having  observed 
that  he  supposed  that  whatever  gentleman  he  disagreed 
with,  would  not  execute  the  award ;  to  which  both  Mr. 
M^Lure  and  Mr.  Hart  assented;  but  according  to  the 
affidavit  of  the  plaintifis'  attorney,  and  the  statement  of  the 
barrister  himself,  having  declared  himself  to  be  with  the 
plaintiiis  on  the  merits.  On  the  19th  July,  the  clerk  to 
the  barrister  wrote  fi-om  Birmingham  to  Mr.  Hart  and  Mr. 
M^Lure,  infonning  them  that  the  legal  arbitrator  intended 
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lo  make  his  award  on  the  next  day^  and  requesting  their 
attendance  at  his  chambers  on  the  21st  July.     On  that 
day^  the  two  lay  arbitrators  met  accordingly^  and  the  award 
was  found  by  Mr.  M'Lure  to  have  been  executed  by  the 
l^al  arbitrator  in  &vour  of  the  plaintiffs^  and  he  imme* 
diately  appended  his  signature  to  it ;  and  on  Mr.  Hart's 
airival,  he  ascertained  that  the  award  was  completed^  but  he 
was  refused  a  copy  of  it,  or  to  see  it,  and  he  did  not  see  it  until 
after  it  had  been  taken  up.     It  was  now  contended,  that 
the  award  having  been  executed  according  to  the  conclu- 
Am  arrived  at  on  the  facts,  at  the  last  meeting  of  the  ar- 
bitrators, the  parties  had  secured  the  object  of  their  sub- 
mission to  reference — the  judgment  of  the  arbitrators  upon 
the  case.     The  &ct  of  a  point  of  law  having  been  reserved 
for  decision  by  the  l^al  arbitrator,  was  immaterial,  because 
the  very  circumstance  of  his  appointment    shewed  the 
anticipation  of  the  parties,  that  such  a  point  would  arise, 
and  it  was  evident  that  when  such  a  question  did  arise, 
it  must  be  left  to  a  l^al  person  to  decide.     The  concurrent 
opinion  of  two  arbitrators  was  obtained,  at  the  meeting  on 
the  14th  July,  and  Mr.  Hart  and  Mr.  M^Lure  were  aware 
when  they  parted,  that  the  barrister  was  about  to  quit  town, 
and  they  left  it  to  him  to  say  how  the  point  of  law  should 
be  settled.     The  presence  of  the  two  lay  arbitrators  at  the 
time  of  his  announcing  his  views  on  that  point,  could  not 
affect  the  final  determination  of  the  case,  and  the  mere  cir- 
cumstance of  the  two  arbitrators  having  finally  signed  the 
award  at  different  places  was  immaterial     The  case  of 
Ooodfoan  v.  Sayers  shewed,  that  where  the  substance  of 
an  award  had  been  setded  in  the  presence  of  three  arbitra* 
tors,  the  &ct  of  one  of  them  not  being  summoned  at  the 
time  of  its  execution  by  the  other  two,  was  not  a  sufficient 
ground  for  setting  the  award  aside.   In  Batty e  v.  Gresley  (a) 
which  was  a  case  arising  under  the  1  Jac.   1,  c.  15,  the 


181]. 


LlTTLB 

and  Othere 

9. 

Nkwton. 


(a)  8  East,  319. 
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1841.       question  was,  whether  a  warrant  to  compel  the  attendance 
^^"^^^^^    of  a  witness  had  been  propeily  issued,  and  Lord  EBet^ 
and  Othen     borough  said,  ^'  The  commissionerB  ought  to  hold  counsel 
Newtok.      together,  and  agree  upon  the  substance  of  the  wamuit, 
whether  or  not  it  shall  issue ;  but  here  I  consider  that  they 
had  exercised  together  everjr  material  act  of  judgment,  in- 
cluding the  direction  of  the  warrant  *  *  *    So  that  when 
it  came  before  them  for  their  signatures,  nothing  else  should 
remain  to  be  done,  except  the  mere  act  of  signing  it;  and 
this  need  not  be  done  together.   Suppose  each,  immediately 
after  writing  his  name,  had  left  the  room  where  they  were- 
assembled  in  the  fiist  instance,  would  that  have  avoided 
the  warrant?    Then  why  not  sign  it  alone  in  any  other 
place  r    Upon  these  grounds  it  was  uiged  that  the  rule 
must  be  discharged. 

Bomptu,  SeijL,  and  BramfoeU,  in  support  of  the  rule. 
The  result  of  the  affidavits  shewed  that  the  lay  aibitraton 
had  referred  the  final  detennination  of  the  case  to  the 
barrister ;  they  delegated  their  authori^  to  him,  but  they 
had  not  the  power  to  do  so,  and  the  award  was  vitiated  by 
that  act.  It  was  not  sufficient  for  them  to  come  to  the 
same  determination  upon  the  case,  but  they  must  arrive  at 
their  conclusion  together,  and  the  proof  that  they  had  done 
so,  was  only  to  be  affi>rded  by  their  execution  of  the  award 
at  the  same  time  and  place.  Until  the  award  was  signed, 
it  was  open  to  either  arbitrator  to  change  his  opinion ;  it 
was  possible  that  one  of  them  might  have  done  so,  after 
their  final  meeting,  and  before  the  execution  of  the  award; 
and  the  necessity,  therefore,  of  the  expression  of  their 
concurrent  opinion  at  the  period  of  the  conclusive  settle- 
ment of  the  question,  which  could  only  be  effected  by  the 
actual  execution  of  the  award,  was  obvious.  Here,  how- 
ever, there  was  not  even  a  concurrence  between  any  two 
of  the  arbitrators  at  any  time  of  their  meeting  because, 
when  the  last  meeting  took  place,  the  point  of  law  was  not 


! 
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decided,  and  they  did  not  afterwards  commune  together 
80  as  to  come  to  any  concurrent  conclusion  upon  that  point 
V,  therefore,  the  question  was  to  be  decided  upon  the  con- 
cerrence  of  opinicm  of  the  arbitrators,  the  award  was  bad ; 
and  it  was  equally  bad,  if  the  decision  of  the  Court  should 
rest  upon  the  more  formal  point  of  its  execution  by  two  of 
the  three  arbitrators  at  the  same  time.  They  also  cited 
Rex  ▼•  Inhabitants  of  Oreat  Marhw  (a). 
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Lit TLB 
and  Others 

p. 
Nlwton. 


Cur.  adv.  wdU 

TiNDAL,  C.  J.,  <m  the  30th  of  January,  delivered  the 
judgment  of  the  Court — In  this  case,  a  rule  has  been  ob- 
tained, calling  upon  the  plaintifls  to  shew  cause  why  the 
award  which  has  been  made  should  not  be  set  aside ;  and 
this,  upon  two  grounds.    It  is  unnecessary  now  to  advert  to 
the  first  objection  which  was  raised.    It  was  one  of  &ct, 
and  appeared  to  us,  in  the  course  of  discussicm,  to  be 
answered  upon  the  affidavit&    But  the  second  objection, 
which  stood  over  for  further  consideration,  was,  that  the 
award  had  not  been  made  by  any  two  of  the  arbitrators  to- 
gether, and  that  it  was,  therefore,  void     If  this  objection  had 
rested  on  no  other  ground  than  this,  that  the  two  arbi- 
trators who  signed  the  award,  after  having  agreed  upon  the 
terms  of  it  when  they  last  met  together,  had  affixed  their 
respective  signatures  thereto  in  different  places,  and  at  dif> 
ferent  times,  we  might  have  hesitated  in  hdding  the  award 
void  on  that  objection :  but  on  looking  at  the  affidavits  in 
this  case,  we  think  that  the  objecti<m  is  of  a  more  serious 
description.    It  appears  that  the  result  of  those  affidavits  is, 
that  after  the  three  arbitrators  had  met  and  received  evi- 
dence, and  had  heard  the  parties,  a  meeting  took  place  on 
the  14th  of  January  between  them  all,  for  the  purpose  of 
considering  the  evidence,  and  determining  the  matters  sub- 


{a)  2  Eut,  244. 
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1841.        mitted  to  them.     At  this  meetiDg,  it  was  agreed  that  the 
^"T"^'^      '    award  should  be  for  the  pluntiff  for  a  certain  sum  stated, 

LiITTLE  * 

and  Others     subject  to  the  decision  of  two  points,  namely,  first,  whether 
Newton.      the  plaintifis  were  responsible  for  the  acts  of  certain  parties 
at  Calcutta ;  and  secondly,  whether  due  notice  of  the  dis- 
honour of  a  bill  of  exchange  had  been  given.     At  this 
meeting,  the  plaintiflb'  arbitrator  declared  his  opinion  that 
the  full  amount  claimed  by  the  plaintiffii  should  be  paid  to 
them,  subject  to  the  opinion  of  the  l^al  arbitrator  upon 
the  point  of  law,  whether  due  notice  of  dishonour  had  been 
given ;  which  question  was  left  solely  to  his  decision.     Tie 
defendant's  arbitrator  declared  that  his  opinion  on  the  case 
differed  in  many  respects  ftom  that  of  the  plainti£k'  aiU- 
trator,  but  declined  giving  any  opinion  upon  the  point  of 
law,  which  was  referred  to  the  l^al  arbitrator.    The  legal 
arbitrator,  before  the  breaking  up  of  the  meeting,  declared 
his  opinion  to  be  with  the  plaintiflb  on  the  merits,  and  that 
they  were  not  responsible  for  the  acts  of  the  parties  referred 
to.     He  then,  however,  gave  no  opinion  upon  the  point  of 
law,  but  expressed  his  wish  to  look  into  the  authorities  npoa 
that  subject,  in  order  that  he  might  make  up  his  mind  upon 
it,  adding  at  the  same  time,  that  he  supposed  that  the  gen- 
tleman with  whom  he  disagreed  would  not  sign  the  award, 
to  which  each  of  the  other  arbitrators  answered,  that  he 
would  not     The  award  was  then  drawn  up  by  the  bar- 
rister, upon  the  principles  stated  by  him  in  the  presence  cS 
the  two  other  arbitrators,  with  the  addition  only  of  his  de- 
cision on  the  point  of  law.     The  award  was  signed  by  him 
at  Birmingham,  and  was  sent  to  Tendon,  and  letters  were 
sent  to  the  other  arbitrators  to  attend  at  Chambers  to  exe- 
cute the  award.    They  did  attend  on  the  following  day, 
and  it  was  executed  by  the  plaintifis'  arbitrator;  but  it  was 
not  then  shewn  to  the  defendant's  arbitrator,  although  he 
received  a  copy  of  it  after  it  had  been  taken  up.     The 
question  is,  whether,  upon  this  state  of  facts  the  award  is 
good  ?  It  is  clear,  that  the  parties  to  the  submission  of  re- 
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ference  had  a  right  to  the  joint  judgment  of  the  two  arbi- 
trators, who  signed  the  award,  upon  each  and  every  point 
embraced  by  it,  after  a  communication  between  them,  so  as 
to  insure  their  agreement  of  mind  on  each  point  But 
here  the  determination  of  the  point  of  law  appears  to  have 
been  the  judgment  of  the  legal  arbitrator  alone,  who  made 
no  communication  as  to  the  point  at  which  he  had  arrived 
to  either  of  the  others,  but  made  up  his  mind  and  signed 
the  award  before  any  such  agreement  had  taken  place.  The 
award  thus  signed,  was  signed  by  another  arbitrator,  and 
was  not  shewn  to  the  third  until  after  it  was  executed.  It 
is  true,  that  both  the  arbitrators  named  by  the  plaintiiis  and 
the  defendant  had  declined  interfering  with  the  question  of 
law,  and  had  given  up  their  opinion  on  that  point  to  the 
third  arbitrator.  But  there  is  no  principle  of  law  which 
will  authorize  such  a  delegation  of  their  opinion,  and  it  is 
impossible  to  say,  but  that  if  the  legal  arbitrator  had  ex- 
pressed his  opinion  to  the  others  before  the  award  was 
signed^  some  aiguments  might  have  been  raised  which  would 
have  produced  a  different  result  It  appears,  besides,  that 
the  costs  of  the  award  which  were  submitted  to  reference, 
did  not  form  the  subject  of  discussion  or  communication 
between  the  arbitrators.  On  these  grounds,  we  are  compelled 
to  saj,  certainly  with  considerable  reluctance,  that  the  rule 
f(Hr  setting  aside  this  award  must  be  made  absolute. 
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Rule  absolute  accordingly. 
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Kkmbt«k  v.  Mills  (a). 
The  plaintiff      J.  HIS  was  an   action  of   assumpsit      The  declaration 

declared  in  as-  i-i/«  11  •  •  t  i» 

•iimpnt  uDon  Stated,  in  the  nrst  count,  that  by  certain  articles  of  part- 

iMrd^,°em«r^  nership,  entered  into  between  the  plaintiff  and  the  de- 

•^ ™*®^"  fendant,  for  the  purpose  of  their  carrying  on  together  the 

the  defendant,  trade  and  business  of  sugar  refiners,  it  was  mutually  agreed 

defendant  im-  between  them,  that  the  profits  of  the  business  should  be 

to'Secr^S'of  ^^vid®<^  '^^^^  twelve   shares,  whereof  the  plaintiff  should 

the  concern,  have  SIX,  and  the  defendant  six ;  that  the  defendant  should 

60002.  :  the 

phiintiff  under-  place  to  the  credit  of  the  concern  the  sum  of  50002.,  and 
30002.  or^re-  ^^  plaintiff  should  also  place  to  the  credit  of  the  concern 
^c^n  2000i,  or  thereabouts;  that  the  plaintiff  should  procure 
arrangements     the  residue  of  a  certun  term,  bemg  a  certain  mortgagee's 

with  recrard  to,  ,  _  ^  _ 

the  premises  in  interest  m  ceitam  premises  at  a  yeaiiy  rent  of  400/L,  and 
ness  was^to  be'  *  ground  rent  of  llOi,  determinable  in  the  manner  in  the 
Mrriedon:  agreement  stipulated;  that  the  plaintiff,  at  any  time  the 
then  proTided,  defendant  might  desire,  should  purchase  the  remainder  of 
plaintiff  the  lease  for  the  term  of  thirty-four  years,  fi*om  and  after 

Sm^ooS.  ^®  ^^  mortgagee's  term  of  thirteen  years,  making  in 
^  residue  of    the  whole  fortv-seven  years,  and  that  after  the  said  mort- 

that  amount  *'  J       -^ 

should  be  made 

up  from  the  profits  accruing  due  to  him  out  of  the  business^  that  after  the  20Q0L  bad  been  so 
paid,  a  further  sum  of  3000l  should  be  paid  by  the  plaintifl^  either  in  money  or  by  the  deduction 
of  one- third  of  his  profits ;  that  a  license  should  be  obtained  by  .the  pluntiff  at  his  own  expense : 
that  the  banker's  account  should  be  under  the  control  of  the  d^endant  as  well  as  the  employment 
of  the  clerks  and  servants,  and  the  regulation  of  the  general  business  accounts :  The  declaralion 
then  averred  the  plaintiff's  readiness  and  willingness,  well  and  truly  to  keep  his  part  of  the 
contract,  and  the  performance  of  certain  acts  in  pursuance  of  its  provisions,  but  alleged  that  the 
defendant  had  not  paid  the  50002.  into  the  concern,  in  pursuance  of  the  agreement.  The  de- 
fendant pleaded  that  the  plaintiff  had  not  procured  the  said  license^  and  had  not  paid  the  2000L 
into  the  concern,  at  any  time  before  the  commencement  of  the  suit 

Hdd  ill  on  demurrer,  and  that  the  procurement  of  the  lioense,  and  the  payment  of  the  70Q0L 
were  not  conditions  precedent  to  the  payment  by  the  defendant  of  the  5000iL 

Htld  also,  on  general  demurrer,  that  it  was  suiBcieiit  for  the  plaintiff  to  avbr  his  readiness  and 
willingness  to  perform  the  contract,  without  an  allegation  of  its  actual  performance. 

A  count  on  a  banker's  check  alleged  that  it  had  been  drawn  by  the  aefendant  upon  a  ^•"^"'g 
firm ;  that  it  had  been  presented  for  payment,  and  had  not  been  paid ;  that  the  bankers  had  no 
effects  of  the  defendant,  and  that  the  defendant  had  sustained  no  oamages  by  reason  of  his  baring 
received  no  notice  of  dishonour  of  the  chedL :  Hdd,  on  gmural  demurrer,  that  the  dedaratioa 
disclosed  a  sufficient  excuse  for  the  want  of  notice  of  dishonour. 


(a)  This  case  and  that  of  Clark  v.  MorreUt  which  follows^  were  decided  in  Michael- 
mas Term,  but  were  omitted  in  their  proper  place. 
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gagee's  interest  in  the  said  premises  should  have  ceased^        1841. 
that  the  plaintiff  should  grant  a  lease  thereof  to  the  firm,     ^^'^^ 
at  a  jeaaAj  rent  of  410^9  inclnding  the  ground-rent  payable  v- 

thereon,  for  a  term  of  fourteen  years,  or  upwards,  provided 
the  defendant  so  requested,  and  not  otherwise;  that  the 
sud  premises  might  be  purchased  at  any  time  during  the 
said  term  of  finrty-seven  years,  at  the  cost  of  the  firm,  for  a 
sum  of  4500iL,  subject  to  the  approval  of  the  defendant, 
and  not  otherwise ;  that  provided  the  plaintiff  brought  in 
a  letB  sum  than  2000/L  to  the  concern,  then  the  whole 
amount  of  the  profits  arising  upon  his  shares  should  be 
kept  and  retained  in  the  concern,  until  th^  sum  paid  in, 
ahoiildy  together  with  such  profits,  amount  to  the  sum  of 
2000/. ;  that  after  the  said  sum  of  2000/.  should  have  been 
made  up  by  the  said  retention  of  the  profits  arising  to  the 
plaintiff,  or  otherwise,  then  that  one-third  of  the  profits  of 
the  plaintiff  should  be  reserved,  until  the  fiirther  sum  of 
ZOOOL  should  accrue  to  his  account,  such  sum  of  3000/1, 
together  with  the  2000/.  before-mentioned,  to  be  kept  in 
the  concern  for  the  purposes  of  the  partnership ;  that  a 
license  should  be  obtained  firom  Mr.  Derone,  by  the  plain- 
ti£^  at  hb  own  proper  costs  and  charges ;  that  the  banker^s 
account  should  be  kept  in  the  name  of  the  defendant,  or 
otherwise,  as  he  might  direct ;  that  all  purchases  should  be 
made  by   the  defendant,  or  by  his  direction ;    that  the 
account  should  be  kept  by  the  defendant,  or  by  a  person  or 
persons  under  his  direction,  and  that  the  defendant  should 
have  the  power  of  appointing  and  discharging  the  clerks 
and   other  servants  of  the  partnership  at  his  discretion. 
The  declaration  then  alleged,  that  the  said  articles  of  part- 
nership having  been  made  as  aforesaid,  afterwards,  in  con- 
rideration  thereof,  and  that  the  plaintiff,  at  the  request  of 
the  defendant,  had  then  promised  the  defendant  to  perform 
and  fiilfil  the  same  on  his  part ;  the  defendant  then  pro- 
mised the  plaintiff  to  perform  and  fiilfil  the  same  on  his 
part ;  that  after  the  making  of  the  said  articles  of  partner- 
ship and  of  the  said  promise,  it  was  mutually  agreed  be- 
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1841  tween  the  plaintiiF  and  the  defendant,  that  in  the  place  and 
stead  of  procuring  the  said  residue  of  the  interest  of  the 
said  mortgage  in  the  said  premises^  as  in  the  said  arddes 

Mills.       of  partnership  mentioned^  the  said  plaintiff  should  prooiie 
a  lease  of  the  said  premises,  for  the  term  of  seven  years,  to 
commence  at  Christmas  then  next  ensuing,  determinable  at 
the  end  of  each  or  either  of  the  first  three  years,  by  six 
months'  notice  in  writing,  by  the  said  defendant ;  the  said 
lease  to  contain  a  clause  that  the  said  defendant  mi^t,  at 
any  time  during  the  continuance  of  the  said  term  of  seven 
years,  purchase  the  whole  of  the  said  mortgagee's  interest 
in  the  said  pripiises,  at  or  for  theprice  of  2500L,  upon  his 
^ving  SIX  months'  notice  in  writing  of  his  intention  to  do 
so ;  and  although  the  said  plaintiff  had  been  always  ready 
and  willing  to  procure  such  lease,  whereof  the  said  defendant 
had  notice,  and  although  the  said  plaintiff  had  been  always 
ready  and  willing^  in  all  other  respects,  well  and  truly  to  keep 
and  perform  the  said  agreement,  in  all  things,  on  his  part 
to  be  kept  and  performed ;  and  although  the  said  plaintiff 
and  the  said  defendant  did  become  co-partners  in  the  said 
trade  or  business,  and  then  entered  into  the  occupation  of 
the  said  premises,  in  the  said  articles  of  agreement  men- 
tioned, as  such  co-partners,  and  continued  co-partners,  and 
so  in  the  occupation  of  the  said  premises,  fix>m  the  time  of 
making  the  said  agreement,  until  the  1st  day  of  September, 
1839,  and  during  that  time  expended  divers  laige  sums  of 
money  in  and  about  the  alteration  and  improvement  of  the 
said  premises,  for  the  more  advantageous  canying  on  of  the 
said  trade  or  business ;  and  although  a  reasonable  time  for 
the  said  defendant  to  place  to  the  credit  of  the  said  con- 
cern the  said  sum  of  5000/i,  in  the  said  articles  of  agree- 
ment had  elapsed,  long  before  the  commencement  of  this 
suit,  yet  that  the  defendant  did  not  so  place  the  said  sum 
of  5000i,  or  any  part  thereof,  to  the  credit  of  the  concern, 
to  the  damage  of  the  plaintiff,  &c. 

The  declaration  contained  asecond  count,  upon  a  banker^s 
check  for  60/L,  made  by  the  defendant  on  the  London  and 
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Westminster  bank,  and  delivered  by  him  to  the  plaintiff,        1841. 
and  alleged  that  the  London  and  Westminster  bank  did  not       Kemble 
pay  the  same  when  it  was  presented,  and  that  the  said       ^* 
London  and  Westminster  Bank  had  not  in  their  hands  any 
effects  of  the  defendant,  nor  had  they  received  any  consi- 
deration for  the  payment,  by  them,  of  the  said  draft  or 
order ;  and  that  the  defendant  had  received  no  damage  by 
reason  of  his  not  having  had  notice  of  the  non-payment  of 
the  said  draft  by  the  said  London  and  Westminster  Bank* 

The  defendant  pleaded,  thirdly,  to  the  first  count  in  the 
declaration,  that  to  obtun  the  said  license,  in  the  said  first 
count  mentioned,  was  an  essential  preliminary  to  the  suc- 
cess of  the  said  trade,  and  that,  until  the  said  license  was 
procured,  the  said  business  could  not  be  safely  engaged  in 
or  undertaken  by  the  said  defendant,  of  which  said  premises 
the  said  plaintiff  had  notice ;  and  that  the  said  plaintiff,  in 
consideration  that  the  said  defendant  would  enter  into  the 
said  partnership  with  him,  for  the  purposes  aforesaid,  did 
then  promise  and  stipulate  to  procure,  at  his  own  proper 
costs  and  charges,  the  said  license,  firom  the  said  Derone, 
in  the  said  first  count  mentioned;  yet  that  no  such  license 
was  at  any  time,  before  the  commencement  of  this  suit, 
obtained  by  the  said  plaintiff,  fix>m  the  said  Derone.  Ve- 
rification. The  defendant  pleaded,  fourthly,  to  the  first 
count  in  the  declaration ;  that  the  plaintiff  did  not  at  any 
time,  before  the  commencement  of  this  suit,  place  to  the 
credit  of  the  said  concern,  the  s^d  sum  of  2000/L,  or  any 
sum  or  sums  whatsoever,  according  to  the  said  agreement 
in  the  said  first  count  of  the  said  declaration  mentioned  and 
stipulated.  Verification.  The  defendant  demurred,  ge- 
nerally, to  the  second  count  in  the  declaration,  stating, 
that  the  ground  of  demurrer  was,  that  the  reasons  allied 
in  that  count  to  excuse  the  want  of  notice  of  dishonour 
of  the  defendant's  check,  were  insufficient  The  plaintiff 
demurred  to  the  third  and  fourth  pleas  of  the  defendant, 
assigning  for  cause,  that  the  matters  contained  in  those 
pleas  respectively,  did  not  amount  to  any  answer  to  the 

VOL.  iz.  o  G  n.  p.  c. 
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1841.        declaration,  the  said  matters,  the  non-performance  of  whidi 
^^'^[^1^^     was  complained  of,  not  being  conditions  precedent  to  the 
V.  performance  of  the  stipulations  of  the  agreement  by  the 

plaintiff. 

Cleatby^  for  the  plaintiff.    The  question  for  the  decision 
of  the  Court  upon  the  fourth  plea  was,  whether  the  plaintiff 
was  bound  to  perform  those  stipulations  contained  in  the 
agreement  affecting  him,  before  the  defendant  brought  in  the 
sum  of  5000/.  ?  The  effect  of  the  agreement  shewed  dearly 
that  such  was  not  the  intention  of  the  parties,  because  it 
provided,  that  in  case  the  2000^  to  be  paid  in  by  the  plain- 
tiff, were  not  so  paid  in,  the  profits  derived  firom  his  share 
of  the  business  should  be  applied  to  the  liquidation  of  the 
daim  of  the  concern  to  that  amount,  and  there  was  no  i»x>- 
vision,  express  or  implied,  to  shew  that  the  payment  of  the 
2000/L  by  the  plaintiff,  must  take  place  before  the  payment 
of  the  50002.  by  the  defendant.    But  the  plea  vnis  also  bad, 
because  it  contained  no  averment,  that  the  plaintiff  had 
been  requested  to  bring  in  the  2000/L,  nor  any  allegation 
that  the  defendant  was  ready  and  willing  to  bring  in  the 
50002i,  in  case  the  plaintiff  had  performed  his  part  of  the 
agreement     Farley  v.  Manton  (a)  was  in  point     The  al- 
legations in  the  declaration  amounted  to  an  averment,  that 
the  plaintiff  was  ready  and  willing  to  bring  in  the  2000^  so 
soon  as  the  defendant  had  paid  in  the  5000  JL,  and  the  Court 
would  hardly  suppose  that  it  was  the  intention  of  the  plain- 
tiff to  throw  2000L  into  the  hands  of  the  bankers  of  the  firm, 
when  there  was  a  distinct  proviso  that  the  banker's  aocoiint 
should  be  entirely  under  the  management  and  control   of 
the  defendant.    The  third  plea  was  also  bad.    It  referred 
to  the  procurement  of  the  license,  and  it  contuned  some 
introductory  allegations  which  were  immaterial,  as  every 
stipulation  contained  in  an  agreement  was  presumed  to  be 
essentiaL    The  real  object  of  the  plea  was  to  set  up  a  non- 

(a)  9  Bing.  363 ;  2  Moo.  k  Scott,  484. 
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p«'fi)niiaiioe  of  the  agreement  of  the  plaintiff  by  reason  1841. 
of  his  omitting  to  obtain  a  license.  [Maule,  J. — The  kemblb 
plea  contains  no  allegation  that  a  reasonable  time  had  ^- 
elapaed  for  procuring  the  license]*  Nor  did  it  say  any- 
thing but  that  it  had  not  been  obtained,  so  that  its  effect 
must  be  taken  so  to  be^  that  the  procurement  of  the  license 
was  the  first  thing  to  be  done.  It  allied  that  it  would 
be  useless  to  undertake  the]|  business  until  the  license  had 
been  procured;  but  that  was  a  mere  matter  of  opinion,  upon 
which  issue  could  not  be  taken.  But  at  all  events,  that 
was  but  a  partial  fiulure  of  the  consideration,  for  the  pl^- 
tiff  had  done  much  in  the  way  of  completing  the  agreement, 
and  the  partial  fiulure  of  the  consideration  would  not  pre- 
vent his  recovering,  Pordage  v.  Cole  (a),  CampbeUv.Jonesifi)^ 
Carpenter  y.  CressweU  (c).  The  same  objection  also  ap- 
plied here  which  had  been  urged  with  respect  to  the  fourth 
plea,  namely,  that  the  plea  contained  no  averment  that  the 
plaintiff  had  refused  to  procure  the  license,  or  tiiat  the 
defendant  would  advance  the  5000L  if  it  was  procured* 
It  could  not  be  said  that  in  order  to  entitle  the  pluntiff  to 
bring  this  action,  he  ought  to  have  burdened  himself  with 
the  license,  when,  perhaps,  no  partnership  might  take 
place  after  alL  With  regard  to  the  defendant's  [demurrer 
to  the  second  count  in  the  declaration,  the  general  rule 
was,  that  want  of  effects  excused  notice  in  such  a  case  as 
was  here  alleged.  If  the  defendant  had  any  reasonable 
ground  to  expect  that  the  draft  would  have  been  paid,  it 
should  have  been  allied,  but  where  no  such  reasonable  anti- 
cipation existed,  it  was  suflScient  for  die  plaintiff  to  aver  non- 
payment, even  without  attempting  to  offer  an  excuse  for  the 
absence  of  notice  of  dishonour.  The  plaintiff  had  stated  ail 
the  fects  within  his  knowledge,  for  he  could  not  know  what 
ground  the  defendant  had  to  believe  that  the  draft  would  be 
paid,  and  the  rule,  that  the  party  who  knew  the  fects  must 
state  them,  applied  here.  In  a  case  of  in&ncy,  the  plea  merely 

(a)  1  Wms.  Saund.  320,  c,  n.  (3).  (c)  4  Bing.  409 ;   1   Moo.  8t 

(ft)  6  T.  R.  670.  Payne,  66. 
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1841.       alleged  the  primft  facie  answer  to  the  action,  without  going  on 
^T"^>'^      '     to  state  that  the  articles  supplied  were  not  necessaries,  and 

lv£MBLK  ^  ^-^      -r 

V.  the  case  fell  within  the  principle  laid  down  by  Tindak  C  J., 

in  Fitzgerald  v.  Williams  (a),  that  it  was  not  incumbent  on 
the  party  to  meet  every  possible  case  which  might  arise. 

Shee,  Serjt.,  for  the  defendant  The  second  count  in 
the  declaration  was  bad.  There  was  no  authority  to  shew 
that  the  plaintiff  was  at  liberty  to  omit  all  excuse  for  giving 
no  notice  of  dishonour.  The  case  of  Fitzgerald  v.  JFilUams 
had  been  relied  upon,  but  there,  the  declaration  did  contain 
a  distinct  averment,  that  the  defendant  had  no  ground  ibr 
supposing  that  his  bill  would  be  paid.  Most  of  the  cases, 
which  had  been  decided,  were  upon  bills  of  exchange,  be- 
tween which  and  drafts,  there  was  a  great  distinction. 
Treacher  v.  Hintan  (6),  pointed  out  the  distinction  to  be 
this,  that  in  the  case  of  a  bill  of  exchange,  the  person  by 
whom  it  is  payable,  is  an  agent,  while  in  the  case  of  a  draft. 
It  is  made  payable  by  an  individual  who  is  the  debtor  of 
the  person  drawing  it,  and  upon  whom  it  is  adversely 
drawn.  The  omission  of  an  excuse  had  been  repelled  in 
all  the  reported  cases,  Orr  v.  Maginnis  (c),  Bktckhan  v. 
Dor  an  (d),  l^Tindal,  C.  J. — This  is  a  general  demuirer  only. 
The  defendant  might  have  demurred  specially,  if  he  had 
been  dissatisfied  with  the  form  of  the  allegation].  With  re- 
gard to  the  pleas,  the  matters  referred  to  in  them,  the  pay-^ 
ment  of  the  2000&  and  the  procurement  of  the  license,  were 
both  conditions  precedent  The  intention  of  the  parties, 
as  collected  firom  the  agreement,  must  govern  the  case^ 
Stevens  v«  CurUny  (e).  The  object  here  was  to  set  up  a 
partnership,  but  to  carry  out  that  object,  the  money  must 
have  been  paid  into  the  concern.  [Matde^  J. — How  much 
of  the  2000/L  should  have  been  paid  in  ?]  So  much  as  would 
be  obviously  a  fiur  compliance  with  the  terms  of  the  agree- 

(a)  6  Bing.  N.  C.  6S;  8  Scott,  271.  (d)  2  Camp.  503. 

ib)  4  B.  &  Aid.  413.  (fi)  3  Biog.  N.  C.  355 ;  3  8€Ott» 

(c)  7  East,  358.  740. 
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ment  But  supposing  that  this  was  not  a  precedent  con-  1841. 
ditioD,  there  was  no  averment  of  actual  performance  of  the 
terms  of  the  agreement  by  the  plaintijOP,  but  only  a  declaration 
of  his  readiness  to  perform  its  stipulations.  In  Farley  v. 
Manton,  there  was  an  allegation  of  actual  performance,  accord- 
ing to  the  terms  of  the  agreement  But  the  procurement  of  the 
license  was  also  a  condition  precedent  If  the  business  could 
not  be  carried  on  without  it,  surely  that  was  sufficient  to 
shew  that  it  was  necessary  to  be  first  procured.  [Jlfawfe,  J., 
What  does  the  **  successfully*  carrying  on  the  trade  mean  ? 
Does  it  mean  the  return  of  a  large  or  a  small  profit?]  Any 
reasonable  profit  might  answer  the  words,  but  the  all^a- 
tion  shewed  that  the  business  could  not  be  carried  on  at 
all  without  the  license.  He  also  cited  Olazehrook  v. 
Wood/row  (tf ). 

Tdidal,  C.  J. — This  is  an  action  brought  on  an  agree- 
ment between  the  plaintiff  and  the  defendant,  by  which 
they  stipulate  to  enter  into  partnership  together,  and  to 
trade  in  the  business  of  refiners  of  sugar  and  molasses;  and 
the  first  part  of  the  agreement  is,  that  the  defendant  shall 
place  to  the  credit  of  the  concern  the  sum  of  5000^,  and 
that  the  plaintiff  shall  place  to  the  credit  of  the  concern  the 
sum  of  2000£,  ^'  or  thereabouts."  This  last  expression 
shews,  that  it  was  not  intended  that  the  whole  amount  of 
the  plidntiff's  capital  should  be  advanced  at  once,  because 
the  provision  of  the  agreement  is,  that  the  amount  paid  in 
shall  be  '^  about"  20002. ;  and  that  if  the  whole  sum  of 
2QOOL  is  not  paid,  the  entire  amount  of  profits  to  which 
the  plaintiff  would  be  entitled,  shall  be  retained  until  that 
amount  is  paid.  The  agreement  then  contains  provisions 
that  the  further  sum  of  3000/L  shall  be  paid  into  the  concern 
by  the  plaintiff,  upon  certain  terms ;  that  he  shall  procure 
a  license  at  his  own  cost ;  that  he  shall  make  certain  ar- 
rangements as  to  the  business  premises ;  that  the  banker's 
account  shall  be  kept  in  the  name  of  the  defendant ;  that 

(a)  S  T.  R.  366. 
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1841.        the  defendant  shall  make  all  purchases,  and  shall  appoint 
all  clerks  and  servants.     Now,  the  breach  which  is  allied 
V.  of  this  i^reement  is,  that  the  defendant  did  not  bring  into 

the  concern  5000/.,  or  any  part  thereof  although  a  reason- 
able time  for  doing  so  had  long  since  elapsed,  before  the 
commencement  of  the  suit  The  defendant's  answer  is 
twofold :  Iirst,  he  says  that  the  license  which  was  neces- 
sary to  be  procured,  he,  (the  plaintiff)  did  not  procure. 
The  third  plea,  which  alludes  to  this,  alleges,  that  **  to 
obtain  the  license  in  the  first  count  mentioned  was  an  es- 
sential preliminary  to  the  success  of  the  said  trade ;  and 
that  until  the  said  license  was  obtained,  the  said  business 
could  not  be  safely  engaged  in  or  undertaken  by  the  said 
defendant ;  and  that  the  plaintiff,  in  consideration  that  the 
defendant  would  enter  into  partnership  with  him  for  the 
purposes  aforesaid,  did  then  promise  and  stipulate  to  pro- 
cure, at  his  own  costs,  the  said  license  fix>m  the  said  Mr. 
Derone,  yet  no  such  license  was  at  any  time  obtained  fix>m 
the  said  Mr.  Derone,  before  the  commencement  of  this 
suit''  Now,  if  obtaining  a  license  was  a  condition  pre- 
cedent to  the  entering  into  partnership  by  the  defisndant 
with  the  plaintiff,  this  would  be  a  good  answer  to  the  de- 
claration, and  the  question  becomes  this,  on  the  fiure  of 
the  declaration,  can  we  say  that  the  procurement  of  this 
license  was  necessary  before  the  5000/L  was  paid  in  by  the 
defendant  ?  The  first  observation  which  presents  itself  ia, 
that  there  is  no  time  specified  at  which  the  license  was  to 
be  obtained,  and  although  it  would  be  reasonable  to  say 
that  it  would  be  necessary  to  have  the  license  before  they 
began  business,  yet  as  there  was  much  to  be  done  prp- 
liminary  to  their  entering  into  business,  such  as  the  pre- 
paration of  the  premises,  and  more  especially  the  fimding  of 
money  to  draw  upon,  it  by  no  means  follows  that  this  was 
the  firat  thing  to  be  done ;  but  on  the  contraiy,  it  is  reason- 
able to  say,  that  there  is  nothing  which  binds  the  plaintiff^ 
in  the  first  instance,  to  procure  the  license.  It  would  be 
expedient  in  the  first  instance,  to  procure  the  license,  and  it 
is  so  alleged ;  but  it  is  to  be  remarked,  that  it  might  have 
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turned  out  that  the  parties  could  not  subsequently  have  1841. 
raised  the  money,  or  have  procured  the  necessary  premises 
for  carrying  on  the  trade  of  the  partnership,  and  so  the 
partnership  might  have  gone  off;  and  I  think  that  there  is 
Dothing  to  shew  that  the  license  was  necessary  to  be  first 
obtained ;  and  I  am  of  opinion  that  the  parties  must  have 
contemplated  the  procurement  of  the  license  as  a  condition 
concurrent  and  not  precedent  The  next  answer  to  the 
declaration  is,  **  that  the  plaintiff  did  not,  at  any  time  before 
the  commencement  of  the  suit,  place  to  the  credit  of  the 
said  concern  the  said  sum  of  2000A,  or  any  sum  or  sums 
whatever,  according  to  the  agreement,"  Here,  the  question 
again  turns  upon  a  similar  point ;  namely,  was  it  a  condi- 
tion precedent  that  the  plaintiff  should  place  the  2000/L, 
"  or  thereabouts,"  to  the  credit  of  the  concern,  before  the 
defendant  deposited  his  5000^  ?  So  £ur  as  I  can  under- 
stand the  contract,  these  acts  were  both  to  be  done  at  one 
and  the  same  time,  as  nearly  as  possible.  Then,  as  that  is 
the  case,  and  as  the  plaintiff  avers  that  he  was  ready  and 
willing  to  perform  his  part  of  the  contract,  of  which  the 
defendant  had  notice,  I  think  that  he  is  in  a  condition  to 
maintain  this  action  by  reason  of  the  non-performance  of 
the  contract  by  the  defendant;  and  if  he  had  not  been  so 
ready  and  willing,  as  he  alleges,  the  defendant  might  protect 
himself  against  the  suit  by  joining  issue  upon  this  declara- 
tion. Then  there  is  also  in  this  declaration  a  count  on  a 
banker's  check,  to  which  payment  is  stated  to  have  been 
refused ;  and  it  appears  that  no  notice  of  dishonour  was 
given  to  the  defendant  The  plaintiff,  however,  has  stated 
in  his  declaration  that  which  he  thinks  to  be  matter  su£S- 
cient  to  excuse  him  from  such  notice,  and  it  is  observed, 
that  the  suggestion  of  the  insufficiency  of  this  allegation  is 
made  only  on  general  demurrer.  The  allegation  is  this: 
''  That  the  defendant  made  his  draft  in  writing  on  the 
London  and  Westminster  Bank  for  60/L,  and  delivered  the 
same  to  the  plaintiff,  but  that  the  London  and  Westminster 
Bank  did  not  pay  the  same  when  it  was  presented ;  and 
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1841.  that  the  said  London  and  Westminster  Bank  had  not  in 
their  hands  any  effects  of  the  defendant,  nor  had  they  re- 
ceived any  consideration  for  the  payment  by  them  of  the 
said  draft  or  order,  nor  had  the  defendant  sustained  any 
damage  by  reason  of  his  not  haying  had  notice  of  the  non- 
payment of  the  said  draft."  The  objection  that  is  taken  is 
thisy  that  there  is  one  possible  case  in  which,  by  certain 
decisions  which  have  taken  place,  the  party  is  still  bonnd 
to  present  his  bill  for  payment ;  and  it  is  said,  that  although 
the  defendant  may  not  have  had  effects  in  the  hands  of  the 
drawee,  still  that  he  had  great  and  reasonable  expectations 
that  the  draft  would  be  paid  by  assets  which  were  coming 
into  the  hands  of  the  drawee  before  the  instrument  became 
due,  and  that,  therefore,  the  holder  of  the  draft  was  bound 
to  give  notice.  But,  it  appears  to  me,  that  in  this  case, 
where  there  is  a  general  demurrer  only,  a  su£Scient  excuse 
appears  upon  the  &ce  of  the  record.  And  upon  this  broad 
ground,  upon  which  all  these  decisions  are  founded,  that  if 
the  defendant  had  intended  to  except  to  the  want  of  excuse 
which  he  now  sets  up,  he  should  have  placed  it  before  the 
Court  as  matter  of  form.  There  is  a  broad  and  sweeping 
allegation  here,  that  the  drawee  had  nothing  in  his  hands 
to  pay  the  amount  for  which  the  draft  was  drawn,  and  that 
the  defendant  has  suffered  no  inconvenience  by  reason  of  no 
notice  having  been  given.  That  is  the  true  ground  on 
which  the  early  cases  have  been  decided,  and  on  which  the 
want  of  notice  has  been  excused.  The  same  rule  must 
prevail  in  this  case,  and  upon  the  various  grounds  which  I 
have  stated,  I  think  that  the  plaintiff  is,  in  this  case,  entitled 
to  judgment 

BosANQUET,  J. — ^I  am  also  of  opinion  that  the  plaintiff  is 
entitled  to  judgment  The  complaint  made  in  the  declara- 
tion is,  that  the  defendant  has  not  brought  in  the  6000/. 
stipulated  for ;  and  on  the  part  of  the  defendant,  there  are 
two  pleas,  in  the  first  of  which  he  contends,  that  the  plain- 
tiff ought  to  have  shewn  that  he  Jiad  procured  the  license 
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agreed  to  be  obtained  by  him,  that  that  is  a  condition  pre-       1S41. 
cedent  to  his  maintaining  this  suit ;  while  in  the  second,     ^"^"^^      ' 
he  otges  that  the  phiintiff  has  not  paid  in  the  2000/L  or  v- 

thereabouts,  stipulated  for,  to  the  credit  of  the  concern.     I 
agree  with  the  Lord  Chief  Justice,  that  neither  of  these 
matters  amounts  to  a  condition  precedent,  and  that  is,  in 
my  opinion,  easily  to  be  determined,  by  looking  at  the 
general  object  of  the  agreement  entered  into  between  the 
parties.     By  the  agreement,  various  things  are  stipulated 
to  be  done  between  the  parties.    I  do  not  find  that  either 
of  these  matters  pointed  at  by  the  pleas  is  so  expressed  as 
to  lead  the  Court  to  a  just  inference  that  it  was  necessarily 
to  be  performed  by  the  pldntifil^  before  he  could  call  on  the 
defendant  to  perform  those  duties,  which  were  imposed 
upon  him.     The  first  in  order  in  the  agreement  is,  that  the 
defendant  should  place  to  the  credit  of  the  concern  the  sum 
of  5000/L,  and  then  that  the  plaintifi^  shall  place  to  the 
credit  of  the  concern  the  sum  of  20002L  or  thereabouts.    It 
is  not  stipulated  which  shall  take  precedence,  and  it  is  re- 
markable that  no  exact  sum  is  stipulated  to  be.  paid  in  by 
the  pUuntifi:     Then  there  is  an  agreement  that  the  profits 
due  to  the  plaintiff  forhis  share  shall  be  detained  in  order 
to  make  up  the  amount  of  his  captial,  so  that  certainly  that 
capital  is  to  be  brought  in  after  that  of  the  defendant     I 
cannot  find  anything  to  shew  that  the  capital  of  the  plaintiff 
is  to  be  brought  in  before  that  of  the  defendant ;  and  if  that 
is  80,  there   is  no  necessity  for  the  performance  of  the 
agreement  by  the  one  before  its  performance  by  the  other. 
As  to  the  license,  it  is  said,  by  the  articles  x>f  agreement, 
that  it  is  to  be  procured  by  the  plaintiff  at  his  own  cost ; 
and  the  plea  states  that  it  was  an  essential  preliminary  to 
the  successfiil  carrying  on  of  the  business,  that  it  should  be 
procured.     Now  the  plaintiff  certainly  stipulated  to  procure 
the  license ;  but  when  ?    It  does  not  appear  that  that  was 
to  be  the  first  transaction  which  was  to  take  place.     The 
partnexship  was  to  be  entered  into;  was  to  be  actually  formed ; 
the  object  of  it  was  the  carrying  on  of  a  certain  trade  and 


458  CASES  ON  POINTS  OF  PBACTICS,   C   P. 

1841.  business  on  certain  premises.  It  appears  that  expenses 
were  incurred  by  the  plaintiff  in  fitting  up  those  premiseSy 
and  until  they  were  fitted  up  the  business  could  not  be 
carried  on.  Then^  why  should  the  license  be  procured  before 
the  premises  were  in  a  condition  to  be  employed  for  the  pur- 
pose intended  ?  The  license,  when  procured,  must  be  paid 
foi:^  and  if  after  that,  it  had  turned  out  that  it  could  not  be  used 
all  the  money  would  be  lost  I  dunk,  therefore,  that  there  is 
nothing  on  this  record,  fix>m  which  it  can  be  collected  that 
it  was  the  intention  of  the  parties  that  the  procurement  of 
this  license  should  be  a  condition  precedent  to  the  defend- 
ant's fiilfilment  of  the  terms  of  the  agreement  With  re- 
gard to  the  second  count  in  the  declaration,  the  question 
is,  whether  a  sufficient  excuse  is  shewn  for  the  plaintiff  not 
having  given  notice  of  dishonour  to  the  defendant  of  his 
draft  ?  The  averment  is  made  in  the  terms  ordinarily  in 
use,  and  it  appears  to  me  that  this  is  sufficient,  at  least  cm 
general  demurrer,  to  afford  an  excuse  for  not  giving  notice 
of  dishonour. 

CoLTMAN,  J. — I  am  not  able  to  see  anything  in  this  case 
which  makes  the  payment  of  2000&,  or  '^thereabouts,''  spe- 
cified in  the  declaration,  or  the  procurement  of  the  license 
mentioned  in  the  agreement,  conditions  precedent  to  the  pay- 
ment by  the  defendant  of  the  6000iL,  agreed  by  him  to  be  paid, 
to  the  credit  of  tiie  concern  in  which  he  and  the  plaintiff 
were  about  to  embark ;  but  I  think,  that  the  liabilities  of 
tiie  parties  are  in  their  nature  to  be  considered  as  concur- 
rent, and  that  there  is  no  reason  why  the  plaintiff  should 
pay  the  sum  of  2000£,  unless  the  defendant  was  ready  and 
willing  to  pay  the  sum  of  5000/.  If  they  are  concurrent 
liabilities,  here  is  an  all^ation  that  the  plaintiff  is  ready 
and  willing  to  perform  his  part  of  the  contract,  and  pay  the 
sum  of  2000iL,  and  perform  the  other  necessary  parts  of 
his  agreement;  and  there  are  cases  to  decide  that  where,  in 
such  cases,  the  conditions  are  concurrent,  it  is  sufficient  to 
allege  a  readiness  and  vnllingness  to  perform  them.     The 
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second  part  of  the  case  refers  to  the  noih|yrocuremeiit  1841. 
of  the  license  by  the  plaintiff.  In  this  case,  it  is  contended, 
that  the  procurement  of  the  license  is  to  be  considered  as  a 
condition  precedent ;  but  it  seems  to  me  that  it  would  be  a 
yerj  unreasonable  thing  to  call  on  the  pluntiff  to  incur  an 
expense  in  procuring  the  license,  before  he  was  satisfied 
that  the  defendant  was  ready  and  willing  to  perform  his 
part  of  the  agreement  That  shews,  therefore,  that  the 
liabUi^  of  the  parties  in  this  respect  are  concurrent,  and 
the  aU^ation  of  the  plaintiff,  that  he  was  ready  and  willing 
to  perform  the  agreement,  is  sn£Scient  to  satisfy  his  under- 
taking. With  r^;aid  to  the  second  count  of  thedeclaradon, 
I  think  that  the  allegations  which  it  contains  are  sufficient 
to  excuse  the  plaintiff  for  not  giving  notice  of  dishonour, 
Tlie  all^ation  is  in  the  usual  form  adopted,  and  in  a  form 
which  seems  to  me  to  be  sufficient,  at  least  on  general  de- 
murrer. It  is,  in  such  cases,  generally  sufficient  to  shew 
that  which  is  a  prim&  fade  excuse,  and  if  there  are  any 
grounds  for  saying  that  it  is  not  sufficient,  it  should  be 
brought  before  the  Court  by  the  other  party.  Considering 
that  this  is  the  form,  which  has  been  used  for  many  years,  I 
cannot  see  any  reason  to  entertain  a  doubt  as  to  the  pro- 
priety of  the  allegations  made. 

Maule,  J. — ^I  also  think  that  the  judgment  of  the  Court 
should,  in  this  case,  be  ghren  for  the  plaintiff.  There  are 
demurrers  to  two  of  the  defendant's  pleas.  lust,  as  to 
the  non*procurement  of  the  license  by  the  plaintiff.  It  does 
not  appear  at  all  by  the  declaration  what  that  license  was;, 
or  what  relation  it  had  to  the  subject  matter  of  the  agree- 
ment, but  it  cannot  be  contended,  in  my  opinion,  that  the 
procurement  of  that  license  was  a  condition  precedent  to 
the  performance  of  the  agreement  by  the  defendant  Sup- 
posing two  parties  agreed  to  make  a  voyage,  and  that  one 
of  them  undertook  to  procure  a  license;  if  that  license  was 
one,  without  which  the  ship  could  not  proceed  on  her  journey, 
that  must  be  shewn,  and  that  it  was  necessary,  therefore. 
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1841.  that  the  license  should  be  procured.  But  the  way  of  com- 
peUing  the  plaintiff  to  shew  that  would  be  by  pleading  non 
assumpsit,  which  puts  in  issue  the  agreement  in  the  sense 
in  which  it  is  to  be  taken  upon  the  allegations  in  the  de- 
claration. The  defendant  here  has  not  taken  this  course, 
but  he  has  put  a  plea  on  the  record,  which  amounts  to  a 
circuitous  way  of  denying  the  i^reement  made.  This  is 
non  assumpsit  in  effect,  but  as  there  is  no  special  demurrer 
to  the  plea  on  this  ground,  it  cannot  be  taken  adTantage  of, 
and  I  only  throw  out  this  as  a  su^estion  arising  upon  the 
case.  From  the  allegation  of  the  plea,  however,  it  does  not 
at  all  appear  that  there  was  anything  in  the  procurement  of 
the  license  essential,  in  order  that  the  defendant  might,  with 
propriety,  pay  the  SOOOi  It  only  alleges  that  the  parties 
could  not  safely  engage  in,  or  carry  on  the  business  without 
it  That  might  be,  and  yet  before  either  the  engagement  in 
the  business,  or  the  carrying  it  on,  the  defendant  might  be 
called  upon  probably  to  pay  the  5060L  The  words  of  the 
plea,  however,  are  loose  and  popular  expressions,  and  not 
such  as  should  be  used  in  pleadii^,  and  the  judgment  of 
the  Court  ought  not  to  be  framed  upon  terms  and  ex- 
pressions, which  in  their  nature  are  so  popular,  and  indeed 
so  rhetorical  It  does  not  seem  to  me  then,  either  that 
this  is  a  condition  precedent  or  concurrent,  although  upon 
the  point  of  its  concurrence  no  question  at  present  arises. 
The  fourth  plea  alleges  the  payment  of  the  2000/.  by  the 
plaintiff,  as  a  condition  precedent  to  the  payment  of  the 
6000L  by  the  defendant  Now,  on  looking  at  this  agree- 
ment, it  appears  to  me,  diat  the  payment  of  the  plaintiff's 
2000/.,  was  not  a  thing  either  precedent  to  the  payment  of 
the  defendant's  money,  nor  does  it  appear  to  me  that  it  was 
a  condition  concurrent,  but  that,  if  it  were  so,  the  aUegation 
of  the  readiness  and  willingness  of  the  plaintiff  to  perform 
his  part  of  the  stipulations  is  sufficient.  When  we  look  at 
the  nature  of  the  agreement,  we  find  that  the  plaintiff  is  to 
procure  2000i  or  "  thereabouts,"  and  if  he  does  not  do  so, 
,the  business  is  to  be  carried  on,  and  the  residue  is  to  be  de- 
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ducted  from  his  profits.     In  that  case,  therefore,  it  is  neither        1841 . 
a  concurrent  nor  precedent  condition;  and  I  think  that  it  is       Kemble 
shewn  that  either  a  part  or  the  whole  of  the  amount  may  <'- 

be  paid  or  not,  as  the  plaintiff  thinks  fit,  or  may  be  deducted 
from  the  profits.  On  these  grounds,  therefore,  I  think  that  the 
pleas  are  bad.  With  regard  to  the  declaration :  the  second 
count  is  on  a  check  on  a  banker,  and  I  think  that  the  excuse 
for  the  neglect  or  omission  to  give  notice  of  dishonour  is 
sufficient  It  does  not  appear  that  the  defendant  had,  in  &ct, 
any  account  at  all  at  the  bankers;  and  I  think  that  when  you 
have  shewn  that  there  are  no  assets  at  all  in  the  hands  of 
the  bankers,  that  is  an  excuse  sufficient  to  meet  the  objection 
here  made,  Waiwyn  v.  Quintin{a).  If  there  is  anything  to 
remove  that  excuse,  it  must  come  firom  the  other  side,  and  I 
do  not  think  that  the  plaintiff  is  called  upon  to  negative  its 
possibility  in  his  declaration.  Judgment  must,  therefore, 
be  fiir  the  plaintiff  upon  all  the  points. 

Judgment  for  the  Plaintiff, 
(a)  1  Bos.  &  Pal.  652. 


Clark  v.  Morrell  and  Others. 

liUDLOWy  SeqL,  moved  for  a  rule,  calling  upon  the  ThedecUra- 
plaintiff  in  this  action  to  shew  cause  why  the  verdict  found  ^eJme^,^ 
at  the  trial  should  not  be  set  aside,  and  a  nonsuit  entered,  ™J;/;^2j^ 
or  a  new  trial  had.     The  declaration  alleged^  that  the  plain-  things"  the 
tiff  bad  agreed,  *^  amongst  other  things,"  to  undertake  the  iooktomuu^ 
management  of  certain  vitriol  works,  belonging  to  the  de-  J^^^^^^, 
fendants.  for  five  years,  and  that  in  consideration  thereof,  in  conridem- 

tion  wnerao^ 

the  defendants  had  undertaken  to  pay  to  the  plaintin  the  the  defendants 
sum^  &C.     The  cause  was  tried  before  Lord  Ahvnger^  C.  B.,  ^"^he* 

agreement, 
when  prodnoed  at  the  trial,  was  found  to  contain  stipulations  that  the  plaintiff  would  give  his 
whole  attention  to  the  defendant's  bosiness,  and  would  not  conrey  his  knowledge  with  regard 
to  the  intended  business  of  the  factory  to  any  other  person:  Held,  that  there  was  no  ▼iLn^noe  ; 
bat  tlHkt  if  there  was,  the  decUmtion  was  amendable  onder  the  3  &  4  Wm.  4,  c.  42,  s.  23. 
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1841.        at  Guildford,  and  in  support  of  the  dedanition,  an  agree- 
^^'T^      ^    ment  was  put  in,  from  which  it  appeared  that  the  plaintiff 
e.  had  undertaken  to  assume  the  management  of  the  defend- 

and  Others.  ^^^  works  for  five  years ;  that  he  would  manufiicture  oil 
of  vitriol  there,  according  to  the  best  of  his  professional 
abilities;  that  he  would  give  his  exclusive  attention  to  the 
said  manu&cture  of  oil  of  vitriol,  and  that  he  would  not 
communicate  the  mode  of  manufimtnring  the  said  oil  of 
vitriol  to  any  other  person;  in  consideration  whenBO^  the 
defendants  undertook  to  pay  a  certain  sum  of  money  to  the 
plaindfi;  It  was  objected,  on  the  part  of  the  defendants, 
that  there  was  a  variance  between  this  agreement  and  the 
contract  stated  in  the  declaration,  and  that  it  was  a  case  id 
which  the  learned  judge  had  not  the  pow^  to  amend  under 
the  statute  3  &  4  Wnu  4^  c  42.  Lord  Abingerf  however, 
held  that  there  was  a  variance,  but  directed  an  amendment, 
and  refused  to  postpone  the  trial  The  jury  found  a  verdict 
for  the  plaintiff,  for  4542i  19f.,  and  the  present  motion  was 
made  pursuant  to  leave  reserved*  It  was  now  contended, 
that  all  those  terms  which  were  omitted  in  the  declaration, 
but  which  turned  out  to  be  material  parts  of  the  agreement, 
were  part  of  the  consideration,  and  ought  to  have  been  set 
out  It  was  not  a  case  of  the  misstatement  of  the  agree- 
ment, but  of  an  omission  of  many  of  its  material  termsi,  and 
the  statutes,  (9  Geo.  4,  c.  15  and  3  &  4  Wul  4,  c.  42)  did 
not  authorise  an  amendment  in  such  a  case,  because  they 
were  not  intended  to  relieve  parties  fix>m  the  consequences 
of  their  own  negligence.  All  the  terms  of  the  agreement 
formed  the  consideration  for  the  defendants'  promise,  and 
the  defendants  had  a  right  to  shew  that  the  plaintiff  by 
the  non-performance  of  some  of  the  terms  of  the  agreement, 
had  disentitled  himself  to  that  remuneration  which  he 
sought  to  obtain.  The  case  of  Dashwood  v.  Peart  (a), 
shewed  that  eveiy  part  of  the  consideration  must  be  set  out. 
The  defendants,  at  all  events,  were  entitled  to  the  post- 

(a)  Cited  in  Roscoe's  Evid.  p.  60,  from  Maniiiiig's  index,  p.  380. 
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ponement  of  the  trial,  in  order  tbat  he  might  answer  the  1841. 
new  matter  introduced,  and  the  23rd  section  of  the  3  &  4  Clakk 
WnL  4,  c.  42,  shewed  that  the  rule  for  a  new  trial  might  be  <'• 

granted    Moiterman  ▼.  Judson  {b),  was  also  dted.  vA  Otheis. 

TiNBAL,  C.  J. — ^It  appears  to  me,  that  there  are  two 
questions  to  be  considered  in  this  case :  first,  whether  the 
objection  which  was  taken  at  the  trial  was  a  good  on^ 
and  whether  that  which  was  brought  before  the  learned 
judge  amounted  to  a  variance  ?  And,  secondly,  supposing 
that  there  was  a  variance,  whether  the  learned  judge  had 
authority,  under  the  terms  of  the  acts  of  Parliament,  to 
make  the  amendment  ?  On  the  first  point,  I  must  confess, 
that  if  the  case  had  occurred  before  me,  I  should  not  have 
held  that  there  was  any  variance.  The  declaration  states 
an  agreement,  and  then  it  states  certain  parts  of  it  to  have 
been  entered  into  ''  amongst  other  thLOgs."  Then,  having 
80  stated  it,  it  goes  on  to  all^e,  that  **  in  consideration 
thereof  the  defendants  promised,  ftc"  Now  the  considersr 
tion  here,  is  the  agreement  to  which  reference  has  been 
made  on  the  record,  and  that  is  to  be  found  stated ;  and  I 
do  not  see  how  it  can  be  held  to  amount  to  a  variance 
unless  that  part  which  is  omitted  is  conditional,  and  is  a 
part  on  which  some  allegation  should  be  made  in  the  de- 
daiBtion.  I  do  not  see  that  that  is  so,  or  that  any  part  is 
omitted,  which  should  be  stated,  in  order  to  entitle  the 
plaintiff  to  recover.  It  is  said  in  the  agreement,  that  the 
|daintiff  would  give  his  exclusive  attention  to  the  concerns 
of  the  defendants,  and  would  not  give  his  knowledge  to 
any  one  else.  If  there  was  a  cross  action  brou^t  for  the 
non«performance  of  these  stipulations,  it  would  not  go  to  the 
root  of  the  whole  agreement,  but  it  would  form  a  small  part 
only  of  the  matter  in  dispute.  Therefore,  this  does  not 
seem  to  me  to  come  within  the  principle  of  those  cases,  in 

(a)  S  BiBg.  334 )  1  Moo.  &  Soott,  367,  S.  C. 
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1841. 


Clark 

Mo&AELL 

aad  Others. 


special   demurrer,  yet   there  was  quite  sufficient,  in  my 
opinion,  to  justify  an  amendment  being  made. 


Maulb,  J.,  concurred. 


Rule  refused. 


pleaded  the 
general  issue : 
On  the  trial, 
it  appeared 
that  a  draft 
had  been  pre- 
pared, contain- 
ing matters 


FiLBfER  V.  BURNBT. 

The  plaintiff     AsSUMPSIT.     The  declaration  stated,  that  before  the 

declared  in  ,  •      a 

assumpsit  upon  making  of  the  promise  of  the  defendant  heremaner  men- 
ment,  to  wibfch  tioned,  a  certain  action  had  been  commenced  and  prose- 
the  defendant  ^^^^^  ^^  ^^^  ^^  ^^  g^j^  ^f  ^^le  plaintiff,  against  the  defend- 
ant, in  the  Court  of  our  lady  the  Queen,  before  the  Queen 
herself,  for  the  recovery  of  a  certain  sum  of  money,  to  wit, 
die  sum  of  234/.  12^.,  then,  and  at  the  time  of  the  making 
of  the  promise  of  the  defendant,  hereinafter  mentioned,  due 
intended  by  the  and  owing  from  the  defendant  to  the  pUdntifF,  that  is  to  say, 

parties  to  torm 

the  sum  of  lOO/L  parcel  thereof,  for  goods  sold  and  de- 
livered by  the  plaintiff  to  the  defendant,  and  the  sum  of 
134/.  12«.  residue  thereof,  for  goods  sold  and  delivered  by 
the  plaintiff  to  one  Maiy  Anne  Hammond,  the  wife  of 
George  Hammond,  on  the  collateral  guarantee  of  the  de- 
fendant, and  which  said  action,  at  the  time  of  the  making 

with  the  terms, 

of  the  agreement,  and  executed :  HtUd^  first,  that  there  was  no  subsisting  parol  agreement ;  and, 
secondly,  that  the  deed,  bein^  co-Gxtensive  with  the  supposed  agreement,  the  plaintiff  had  con- 
ceived his  action  in  assumpsit  erroneously,  and  should  have  brought  covenant :  HM  also,  that 
the  defendant  was  entitled  to  set  up  the  defence,  that  there  was  no  parol  agreement,  under  the 
plea  of  non  assumpsit,  although  (per  MauU^  J. )  had  it  been  a  case  of  merger  of  the  agreement 
in  the  deed,  that  tact  should  have  been  specially  pleaded. 

I  The  plaintiff  declared  upon  an  agreement,  by  which  the  defendant  undertook  to  become 
answerable  for  certain  sums  of  money,  and  give  security  for  their  payment,  upon  the  stay  of 


the  subject  of 
a  deed ;  that 
alterations 
were  made  in 
it  by  both  par- 
ties, and  that 
at  length  a 
deed  was 
drawn  up  in 
accordance 


that  the  defendant  was  entitled  to  a  verdict. 

To  a  declaration  in  assumpsit  for  an  attomey*8  costs  in  an  action  commenced  by  him  _ 
the  defendant,  the  defendant  pleaded  that  he  was  always  ready  and  willing  to  pay  a  just  and 
reasonable  sum  in  satisfaction  of  the  demand,  and  that  before  the  commencement  of  the  suit,  he 
offered  to  pav  such  just  and  reasonable  sum :  It  was  proved  that  he  had  offinwd  to  par  lh»  oosu 
when  the  bill  was  taxed  :  Held,  that  such  evidence  did  not  support  the  plea,  and  that  the  plaintiff 
was  entitled  to  a  verdict. 
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of  the  promise  of  the  defendant,  hereinafter  mentioned,        1841. 
was  depending  in  the  said  Court     That  before  and  at  the     ^"^ilmeT' 
time,  &C.,  the  defendant  was  entitled,  under  and  by  virtue      _  «• 

BtTRNBVt 

of  an  indenture  of  settlement,  made  on  the  marriage  of  the 
defendant  with  one  Frances  Faulconer,  to  the  residue  of 
certain  moneys  in  the  said  indenture  mentioned,  and  the 
defendant  was  then  also,  under  and  by  virtue  of  the  same 
settlement,  interested  in  and  entitled  to  other  residue  of 
certain  other  moneys,  to  be  recovered  on  two  several  policies 
of  assurance,  then  effected  on  the  life  of  his  said  wife 
Frances,  of  all  which  said  premises,  defendant  at  the  time, 
&c»,  had  notice.  And  thereupon,  heretofore,  to  wit,  on  the 
23rd  day  of  January,  1840,  in  consideration  that  the 
plainti£^  at  the  request  of  the  defendant,  would  accept  the 
securi^  hereinafter  mentioned,  and  would  consent  and 
agree  not  to  take  any  further  [Hxx^edings  in  the  said 
action,  the  defendant  then  undertook  and  promised  the 
plaintiff  to  secure  the  said  sum  of  100/L,  and  so  much,  i^ 
any,  of  the  said  sum  of  134i!.  12«.  as  should  not  have  been 
recovered  before  the  16th  November  next,  in  an  action 
which  the  plaintiff  conditionally  covenanted,  at  the  request 
of  the  defendant,  to  commence  against  the  said  George 
Hammond,  and  also  all  costs  and  expenses  which  might  be 
incurred  in  the  said  last  mentioned  action,  with  interest 
thereon,  by  an  assignment  of  the  respective  residues,  pay-^ 
able  to  the  defendant,  under  or  by  virtue  of  the  said  inden-^ 
ture  of  setdement  as  aforesaid,  and  also  to  give  the  accept** 
ance  of  him,  the  defendant,  for  the  payment  of  the  said 
debt  of  234/L  12s*,  payable  on  the  said  16th  November ; 
subject  to  the  aforesaid  agreement  as  to  the  said  sum  of 
134iL  12^.,  together  with  interest  thereon,  and  also  to  pay 
the  costs  as  between  attorney  and  client,  then  named  in  the 
said  action  so  commenced  and  prosecuted  by  the  plaintiff 
against  the  defendant  as  aforesaid ;  and  also  the  costs  of  and 
relating  to  the  said  securi^,  and  other  the  costs  of  the 
plaintiff  then  incurred,  or  to  be  incurred  by  him,  in  rela^ 
tion  to  the  premises.     And  the  plaintiff  avers,  that  hei 

H  H  2 
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1841. 


Clark 

MORRKLL 

and  Othen. 


special  demurrer,   yet  there  was  quite  sufficient,  in  my 
opinion,  to  justify  an  amendment  being  made. 


Maulb,  J.,  concurred. 


Rule  refused. 


FiLMER  V.  BURNBT. 

The  plaintiff     AsSUMPSIT.     The  declaration  stated,  that  before  die 

declared  m  ^  i_       •     n. 

anumput  upon  making  of  the  promise  of  the  defendant  hereinafter  men- 

ment,  to  w]^h  tioned,  a  certain  action  had  been  commenced  and  prose- 

plead^*  aT'  cuted,  by  and  at  the  suit  of  the  plaintiflT,  against  the  defend- 

general  issue :  ant,  in  the  Court  of  our  lady  the  Queen,  before  the  Queen 

Onthetnal,  i*  .  /» 

it  appeared  herself,  for  the  recovery  of  a  certain  sum  of  money,  to  wit, 
had  been  pre-  ^®  ^"^  ^^  2S4L  12«.,  then,  and  at  the  time  of  the  making 
Sr^atters"""  ^^  ^^'^  promise  of  the  defendant,  hereinafter  mentioned,  due 
intended  bv  the  and  Owing  from  the  defendant  to  the  plaintiff,  that  is  to  say, 

parties  to  form 

the  sum  of  lOOL  parcel  thereof,  for  goods  sold  and  de- 
livered by  the  plaintiff  to  the  defendant,  and  the  sum  of 
134^  12f.  residue  thereof,  for  goods  sold  and  delivered  by 
the  plaintiff  to  one  Mary  Anne  Hammond,  the  wife  of 
George  Hammond,  on  the  collateral  guarantee  of  the  de- 
fendant, and  which  said  action,  at  the  time  of  the  making 

with  the  tenns« 

of  the  agreement,  and  executed  :  Held,  first,  that  there  was  no  subsisting  parol  agreement ;  and, 
secondly,  that  the  deed,  being  co-cxtensive  with  the  supposed  agreement,  the  plaintiff  had  con- 
ceived his  action  in  assumpsit  erroneously,  and  should  have  brought  covenant :  Sdd  also,  that 
the  defendant  was  entitled  to  set  up  the  defence,  tbat  there  was  no  parol  agreement,  under  the 
plea  of  non  assumpsit,  although  (per  Mau%  J. )  had  it  been  a  case  of  merger  of  the  agreement 
in  the  deed,  that  fact  should  nave  been  specially  pleaded. 

I  The  plaintiff  declared  upon  an  agreement,  by  which  the  defendant  undertook  to  beoome 
answerable  for  certain  sums  of  money,  and  give  security  for  their  payment,  upon  the  stay  of 
proceedings  in  an  action  against  himself;  and  that  proceedings  were  stayed  by  an  order  of  a 
judge.  The  defendant  pleaded,  that  the  order  of  the  Judge  directed  a  conditional  stay  of  pro- 
ceedings only  ;  the  plaintiff  replied,  taking  issue  upon  the  stay  of  proceedings :  Evidence  being 
S'ven  of  the  order  or  the  judge,  imposing  a  condition  before  the  proceedings  were  atayed:  Jfstf, 
at  the  defendant  was  entitled  to  a  verdict. 

To  a  declaration  in  assumpsit  for  an  attomey*s  costs  in  an  action  commenced  by  him  against 
the  defendant,  the  defendant  pleaded  that  he  was  always  ready  and  willing  to  pay  a  just  and 
reasonable  sum  in  satisfaction  of  the  demand,  and  that  before  the  commencement  of  the  suit,  he 
offered  to  pav  such  just  and  reasonable  sum :  It  was  proved  that  he  had  ofiered  to  pav  the  ooaU 
when  the  bill  was  taxed  :  Held,  that  such  evidence  did  not  support  the  plea,  and  thattne  pluntiff 
was  entitled  to  a  verdict. 


the  subject  of 
a  deed ;  that 
alterations 
were  made  in 
it  by  both  par- 
ties, and  that 
at  length  a 
deed  was 
drawn  up  in 
accordance 
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of  the  promise  of  the  defendant,  heremafter  mentioned^  1841. 
was  depending  in  the  said  Court  That  before  and  at  the  *""fJJ^JJ][7^ 
time,  &C.,  the  defendant  was  entitled,  under  and  by  virtue  _  «• 
of  an  indenture  of  settlement,  made  on  the  marriage  of  the 
defendant  with  one  Frances  Faulconer,  to  the  residue  of 
certain  moneys  in  the  sud  indenture  mentioned,  and  the 
defendant  was  then  also,  under  and  by  virtue  of  the  same 
settlement,  interested  in  and  entitled  to  other  residue  of 
certain  other  moneys,  to  be  recovered  on  two  several  policies 
of  assurance,  then  effected  on  the  life  of  his  said  wife 
Frances,  of  aQ  which  said  premises,  defendant  at  the  time, 
&C.,  had  notice.  And  thereupon,  heretofore,  to  wit,  on  the 
23rd  day  of  January,  1840,  in  consideration  that  the 
plaintiff,  at  the  request  of  the  defendant,  would  accept  the 
securi^  hereinafter  mentioned,  and  would  consent  and 
agree  not  to  take  any  further  proceedings  in  the  said 
action^  the  defendant  then  undertook  and  promised  the 
plaintiff  to  secure  the  said  sum  of  100&,  and  so  much,  if^ 
any^  of  the  said  sum  of  134£  12«.  as  should  not  have  been 
recovered  before  the  16th  November  next,  in  an  action 
which  the  plaintiff  conditionally  covenanted,  at  the  request 
of  the  defendant,  to  commence  against  the  said  Geoige 
Hammond,  and  also  all  costs  and  expenses  which  might  be 
incurred  in  the  said  last  mentioned  action,  with  interest 
thereon,  by  an  assignment  of  the  respective  residues,  pay^ 
aUe  to  the  defendant,  under  or  by  virtue  of  the  said  inden-^ 
ture  of  settlement  as  aforesaid,  and  also  to  give  the  accept^ 
ance  oS  him,  the  defendant,  for  the  payment  of  the  said 
debt  of  234/L  12^.,  payable  on  the  said  16th  November  \ 
subject  to  the  aforesaid  agreement  as  to  the  said  sum  ojf 
134iL  12#.,  together  with  interest  thereon,  and  also  to  pay 
the  costs  as  between  attorney  and  client,  then  named  in  the 
said  action  so  commenced  and  prosecuted  by  the  plaintiff 
against  the  defendant  as  aforesaid ;  and  also  the  costs  of  and 
relating  to  the  said  security,  and  other  the  costs  of  the 
plaintiff  then  incurred,  or  to  be  incurred  by  him,  in  rela^' 
tion  to  the  premises.     And  the  plaintiff  avers,  that  hei 
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1841.       confiding  in  the  said  promise  and  undertaking  of  the  dc«- 
^^^^^[^    fendant,  did  then  consent  and  agree  to  accept  the  said 
V*  security,  and  not  to  take  any  fiuther  proceedings  in  the 

said  last-mentioned  action;  and  thereupon,  afterwards,  to 
wit,  on  the  23rd  January,  1840,  by  a  certain  order  of  the 
Right  Hon.  Mr.  Justice  WiUiamSy  then  made  by  consent  in 
the  said  last-mentioned  action,  it  was  ordered  that  all  further 
proceedings  in  the  said  last-mentioned  action  should  be, 
and  the  same  then  were,  and  irom  thence  hitherto  have 
been,  and  still  are,  stayed ;  and  the  plaintiff,  in  £u^t,  fur- 
ther saith,  that  although  the  defendant,  in  part  perfonnanoe 
of  his  said  promise  and  undertaking,  did  afterwards,  to  wit, 
on  the  22nd  January,  1840,  aforesaid,  seal  and  deliver  to 
the  plaintiff,  and  the  plaintiff  then  accepted  as  such  se- 
curity as  aforesaid,  a  certain  indenture  of  assignment  of  the 
said  respective  residues,  payable  to  the  defendant,  as  afixre- 
said ;  and  although  the  defendant  did  also  then  accept  and 
deliver  to  the  plaintiff  a  bill  of  exchange,  drawn  by  the 
plaintiff  upon  the  defendant,  for  the  said  sum  of  234/L  12«., 
payable  on  the  said  16th  November,  with  interest  thereon, 
nevertheless  the  plaintiff,  in  tact,  ftuther  saith,  that  although 
the  costs,  as  between  attorney  and  client,  then  incurred  in 
the  said  action,  so  stayed  as  aforesaid,  together  with  the 
costs  of  and  relating  to  the  said  security,  amounted  to  a 
large  sum,  to  wit,  the  sum  of  55L  \s.  ScL,  and  althou^  the 
costs  of  the  plaintiff  then  and  since  incurred  by  him  in  re- 
lation to  the  premises,  amount,  to  another  large  sum  of 
money,  to  wit,  the  sum  of  20i,  whereof  the  defendant 
afterwards,  &c.,  had  notice,  yet  the  defendant,  not  regard- 
ing his  said  promise  and  undertaking,  but  contriving  and 
intending  to  deceive  and  defraud  the  plaintiff  in  this  be- 
half, hath  not,  although  oflen  requested  so  to  do,  paid  the 
said  costs,  as  between  attorney  and  client,  then  incurred  in 
the  said  last-mentioned  action,  or  the  costs  of  and  relating 
to  the  said  security,  or  the  said  other  costs  of  the  plaintifi^ 
incurred  by  him  in  relation  to  the  premises,  or  any  or  either 
of  them,  or  any  part  thereof,  but  on  the  contraiy  thereof 
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hath  wholly  omitted  and  refufled,  and  still  doth  omit  and        1841. 
refiiae  to  pay  the  same ;  by  reason  whereof  the  plaintiff       filmbb 
heretofore,  to  wit,  on  the  7th  March^  1 840,  was  forced  and  «'• 

obliged,  and  did  necessarily  and  unavoidably  pay  to  J.  B. 
Wathen,  then  being  the  attorney  of  him  the  plaintiff,  in 
and  about  the  premises,  a  large  sum  of  money,  to  wit,  the 
sum  of  55L  1#.  8 J.  being  the  amount   of  the  said  costs 
between  attorney  and  client,  incurred  in  the  said  action 
so  stayed  as  aforesaid,  together  with  the  costs  of  and  re- 
lating to  the  said  security ;  and  he,  the  plaintiff,  hath  also 
become  liable  to  pay  to  the  said  J.  B.  Wathen,  as  such 
attorney  as  aforesaid,  another  large  sum  of  money,  to  wit, 
the  20iL,  as  and  for  the  costs  of  the  plaintiff,  then  and  since 
incurred  by  him  in  relation  to  the  premises;  by  means 
whereof  the  plaintiff  hath,  for  a  long  space  of  time,  to  wit, 
from  thence  hitherto,  been  deprived  of  the  use,  benefit,  and 
advantage  of  the  said  sum  of  55L  Is.  8d,  and   of  divers 
great  gains  and  profits  which  he  might  and  otherwise  would 
have  obtained  from  the  use  of  the  same,  and  is  by  means  of 
ibe  premises,  otherwise  greatly  injured  and  damnified,  to 
the  damage  of  the  plaintiff  of  300/L 

Pleas,  first,  non  assumpsit 

Secondly,  that  the  fiirther  proceedings  in  the  said  action 
so  commenced  and  prosecuted  by  the  plaintiff  against  the 
defendant,  as  in  the  declaration  mentioned,  have  not  been, 
nor  are  they  stayed  according  to  the  plaintiff's  agreement 
in  that  behali^  but  on  the  contrary  thereof,  the  said  action 
is  still  depending  and  not  discontinued  or  stayed,  and  it  is, 
by  the  sud  order  of  the  said  Right  Hon.  Mr.  Justice 
WUUamSf  in  the  declaration  mentioned,  bearing  date  the 
23rd  January,  1840, ordered,  that  upon  payment  of  234/.  lOs. 
the  debt  for  which  that  action  was  brought,  t<^ther  with 
interest  thereon,  on  the  16th  November  then  next,  all  fin*- 
ther  proceedings  should  be  stayed ;  and  it  is  thereby  fiirther 
ordered*  that  unless  the  said  debt  and  interest  be  paid  as 
aforesaid,  the  plaintiff  is  to  be  at  liberty  to  sign  final  judg- 
ment, and  issue  execution  for  the  amount,  with  costs  of 
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1841.        judgment,  execution,  officers'  fees,  sheriff's  poundage,  and 
^~^^^^^^^^     «J1  incidental  expenses.     Verification. 

9.  Thixxlly,  as  fiur  as  relates  to  the  non-payment  of  the  said 

costs,  as  between  attorney  and  client,  incurred  in  the  said 
action,  commenced  and  prosecuted  by  the  plaintiff  against 
the  defendant,  as  in  the  declaration  mentioned,  and  the 
costs  of  and  relating  to  the  said  security,  the  defendant 
says,  that  the  plaintiff  ought  not  to  maintun  his  action 
ligainst  the  defendant  because  he  was  always,  from  the 
time  of  the  making  his  said  promise,  and  still  is  ready  and 
willing  to  pay  a  just  and  reasonable  sum  in  satisfaction  and 
discharge  of  those  costs  respectively,  whereof  the  said  J.  B. 
Wathen,  &c.,  had  notice ;  and  afterwards,  and  before  the 
commencement  of  this  suit,  to  wit,  on  the  1st  of  March, 
1840,  he,  the  said  defendant,  proposed  and  offered  to  the 
said  J.  B.  Wathen,  to  pay  him  such  just  and  reasonable 
sum  in  satisfiu:tion  and  discharge  of  such  costs  respectively, 
but  the  said  J.  B.  Wathen  then  refused  to  accept  the  siun 
90  offered,  and  demanded  of  the  defendant  for  the  said 
costs,  an  exorbitant  sum,  and  more  than  was  justly  due  and 
of  right  payable  to  him  in  rospect  of  the  said  costs.  Veri- 
fication. 

The  replication  joined  issue  upon  the  first  plea.  To  the 
second  plea,  the  plaintiff  replied,  that  he,  by  reason  of  any- 
thing by  the  defendant  in  that  plea  alleged,  ought  not  to 
be  banred  from  having  and  maintaining  his  aforesaid  action 
thereof  against  him,  because  he,  the  plaintiff,  at  the  time 
of  the  making  of  the  said  promise  of  the  defendant,  did,  as 
in  the  declaration  alleged,  consent  and  agree  not  to  take 
any  further  proceedings  in  the  said  action,  and  did  then 
and  until  and  at  the  time  the  plaintiff  so  accepted  the  said 
security  as  aforesaid  cease,  and  hath  from  thence  hitherto 
ceased  to  prosecute  the  same  and  all  further  proceedings 
thereon  were,  at  the  time  the  plaintiff  so  accepted  the  said 
security  as  aforesaid,  and  from  thence  hitherto  have  been 
stayed  according  to  the  plaintiff's  said  agreement  in  that 
behalf.     To  the  third  plea,  so  far  as  related  to  the  non* 
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payment  of  the  co8t8»  as  between  attorney  and  client,  in- 
curred in  the  action  commenced  and  prosecuted,  by  the 
plaintiff  against  the  defendant,  as  in  the  declaration  men- 
tioned^  and  the  costs  of  and  relating  to  the  said  securityi 
the  plaintiff  replied,  that  he,  the  plaintiff,  by  reason  of  any- 
thing by  the  defendant  in  that  alleged,  ought  not  to  be 
barred  from  maint^dning  his  aforesaid  action  thereof  against 
the  defendant,  because,  he  saith,  that  the  defendant  did  not 
offer  to  the  said  J.  B.  Wathen  a  just  and  reasonable  sum 
in  satis&ction  and  discharge  of  such  costs  respectively,  in 
manner  and  form  as  the  defendant  hath  alleged. 

Issue  was  joined  on  the  replications  to  the  second  and 
third  pleas,  and  the  cause  went  down  to  trial  before 
Matde,  J.,  at  the  sittings  after  Hilary  Term,  1840.  In  sup- 
port of  the  declaration,  evidence  was  then  given  with  a 
view  to  shew  that  a  parol  agreement  existed  between  the 
plaintiff  and  the  defendant  It  was  proved  that  a  draft  of 
the  agreement  was  prepared,  and  was  submitted  to  the 
parties  for  approval;  that  this  document  passed  several 
times  from  one  to  the  other,  various  alterations  being  made 
in  it,  but  at  length  it  was  admitted  by  both  to  contain  all 
those  terms  which  might  be  agreed  upon,  and  on  the  22nd 
January,  1840,  the  deed  waa' executed  in  accordance  with 
its  terms  (a).     Upon  tliis  evidence  it  was  contended,  on  the 


1841. 


FlLMEk 

V. 

BURNBY. 


(a)  The  following  is  a  copy  of 
the  deed  :  "This  indenture  made 
the  23nd  day  of  January,  1840, 
between  William  Bumby,  of  Bus- 
ton  Square,  in  the  county  of  Mid- 
dlesex, Esq.,  of  the  one  part,  and 
Thomas  Henry  FUmer,  of  Ber- 
nera  Street,  Oxford  Street,  in  the 
eame  county.  Cabinet  Maker  and 
Upholsterer,  of  the  other  part; 
Whereas,  by  indenture,  bearing 
date  on  or  about  the  4th  of 
April,  I83S,  and  made  between 
the  said  Wm.  Bumby,  of  the  first 
part,  Frances  Faulconer,  of  New 


Haven,  in  the  county  of  Sussex, 
spinster,  of  the  second  part,  and 
William  John  Whyte,  of  Vernon 
Place,  Bloomsbury  Square,  in 
the  county  of  Middlesex,  gent., 
and  Robert  Southee,  of  Ely  Place, 
in  the  same  county,  gent.,  of  the 
third  part,  (being  the  settlement 
made  in  contemplation  of  a  mar- 
riage then  intended,  and  which 
was  shortly  afterwards  duly  so- 
lemnized between  the  said  W. 
Burnby  and  Prances  Faulconer, 
and  which  said  Frances  Faul- 
coner was,  at  the  date  of  the  said 
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FjLBdER 
DURNBY. 


part  of  the  plaintiff^  that  a  parol  agreement  existed  between 
the  parties,  upon  which  the  plaintiff  was  entitled  to  sue. 


settleineiit,  an  infant,  under  the 
age  of  twenty-one  years,)  all  and 
singular,  the  part  or  share,  or 
parts  or  shares  of  the  real  and 
personal  estate  of  Thomas  Chip- 
pen  Faulconer,  the  then  late 
father  of  the  said  Frances  Faul- 
coner,  to  which  the  said  Frances 
Faulconer  was  then,  or  would,  on 
her  attaining  the  age  of  twenty- 
one  years,  or  at  any  time  there- 
after, hecome  entitled,  under  or 
by  virtue  of  the  therein  recited 
will  of  the  said  Thomas  Chippen 
Faulconer,  and  also,  &c.,  were 
assigned  unto  the  said  William 
John  White,  and  Robert  Southee, 
their  executors,  &c.,  upon  trust, 
to  call  in  and  receive  payment  of 
the  said  part  or  share,  &c.,  and 
raise,  appropriate,  and  set  apart, 
out  of  the  said  part  or  share,  &c., 
the  sum  of  80002.  sterling,  to  be 
held  by  the  said  trustees,  upon 
the  trusts  hereinafter  declared, 
concerning  the  same,  and  to  pay 
and  transfer  the  residue  of  the 
said  monies,  &c.,  remaining,  after 
satisfying  the  said  sum  of  8000/. 
unto  the  said  Wm.  Burnby,  his 
executors,  &c.,  for  his,  and  their 
own  absolute  use  and  benefit,  and 
by  the  said  now  reciting  inden- 
ture, the  said  Wm.  Burnby,  did 
covenant  and  agree  with  the  said 
William  John  Whyte,  and  the  said 
Robert  Southee,  that  he,  the  said 
William  Burnby,  his  heirs,  &c., 
would,  at  his  and  their  costs  and 
charges,  within  forty  days  after 
the  solemnization  of  the  said  then 
intended  marriage,  effect  a  policy 
or  policies  of  assurance,  in  the 


name  or  names  of  the  said  William 
John  Whyte  and  Robert  Sonthee, 
or  ihe  survivor  of  them,  their 
executors,  &c.,  in  the  life  of  the 
said  Frances  Faulconer,  for  the 
sum  of  10,000/.,  and  would  pay 
the  annual  or  other  premium,  or 
sum  of  money,  which  should  be 
necessary  for  keeping  the  said 
policy  or  policies  on  foot,  untfl 
the  said  Frances  Faulconer  should 
attain  the  age  of  twenty-one  years, 
or  die  under  that  age ;  and  it  was 
thereby  agreed  and  declared  that 
if  the  said  Frances  Faulconer 
should  die  under  the  age  of 
twenty-one  years,  the  said  trus- 
tees should  receive  the  monies  to 
be  recovered  under  such  policy 
or  policies  of  assurance,  and 
thereupon  or  thereout  to  deduct 
or  retain  the  sum  of  3000/.  to  be 
held  by  them,  upon  the  trusts 
therein  mentioned  or  referred  to, 
and  should  pay  the  residue  of 
such  monies  unto  the  said  Wm. 
Burnby,  his  executors,  &c. ;  and 
whereas,  since  the  solemnisation 
of  the  said  marriage  between  the 
said  Wm.  Burnby  and  FFsnces 
Faulconer,  (now  Frances  Burnby), 
the  part  or  share  of  the  estate  of 
the  said  Thomas  Chippen  Faul- 
coner, Esq.,  deceased,  to  which 
the  said  Frances  Burnby  will,  on 
her  attaining  the  age  df  twenty- 
one  years,  become  entitled,  &c, 
has  been  ascertained  and  appro- 
priated by  the  trustees  of  the  said 
will,  and  has,  by  them,  been  laid 
out  and  invested  in  the  purchase 
of  8709/.  15«.  10c/.,  3i  per  cent. 
consols,  which  sum  is  now  stand- 
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and  that  the  defendant  could  not  take  advantage  of  an  ob- 
jection that  there  was  no  such  parol  contract,  but  a  spe- 


ing  in  the  names  of  Thomas 
Martin  Wood,  &c.,  and  others, 
the  present  trostees  of  the  said 
will,  in  the  books  of  the  Governor 
and  Company  of  the  Bank  of 
England;  and  whereas,  sub- 
sequently to  the  said  marriage, 
the  said  William  Bumby  did,  in 
pursuance  of  the  said  covenant 
and  agreement,  in  that  behalf 
contained  in  the  said  hereinbefore 
recited  indenture  of  settlement, 
efiect  two  certain  policies  of  as- 
surance in  the  North  British  In- 
surance Office,  and  the  Pelican 
Insurance  Office,  &c.,  on  the  life 
of  the  said  Frances  Bumby,  each 
of  which  said  policiea  is  for  the 
sum  of  5000/.,  &c. ;  and  whereas 
the  said  Frances  Bumby  will,  if 
then  living,  attain  her  age  of 
twenty-one  years,  on  the  l6th 
day  of  September  now  next  en- 
suing ;  and  whereas  the  said  W. 
Bumby  now  stands  justly  and 
truly  indebted  to  the  said  Thomas 
Henry  Filmer,  in  the  sum  of 
234/.  1 2s.,  videlicet,  in  the  sum 
of  1002.  for  goods  sold  and  de- 
livered by  the  said  Thomas  Henry 
Rimer  to  him,  the  said  William 
Bumby,  and  in  the  further  sum 
of  1342. 12«.for  goods  sold  and  de- 
livered by  the  said  Thomas  Henry 
Filmer  to  one  Mary  Ann  Ham- 
mond, the  wife  of  6.  Hammond, 
of  Stone  House,  near  Canterbury, 
in  the  county  of  Kent,  on  the  col- 
lateral guarantee  of  the  said  W. 
Bumby  as  he  the  said  W.  Bumby 
doth  hereby  admit  and  acknow- 
ledge. And  whereas  the  said 
Thomas  H*  Filmer  did  on  or  about 


the  3rd  day  of  December  now 
last,  commenced  an  action  in  the 
Court  of  Queen's  Bench  at  West- 
minster, against  the  said  W. 
Bumby  for  the  recovery  of  the 
said  sum  of  234/.  12».,  and  which 
said  action  is  still  pending ;  and 
whereas  in  order  to  prevent  fur- 
ther proceedings  in  the  said  action 
and  the  increase  of  costs  conse- 
quent thereon,  the  said  W.  Burn- 
by  hath  proposed  to  secure  the 
said  sum  of  100/.  so  due  in  res- 
pect of  goods  sold  and  delivered 
to  him  the  said  W.  Bumby  as 
aforesaid;  and  also  so  much  if 
any  of  the  said  sum  of  134/.  1 2s, 
so  due  in  respect  of  goods  sold 
and  delivered  to  the  said  Mary 
Ann  Hammond,  as  shall  not  have 
been  recovered  on  or  before  the 
16th  day  of  November  nesct,  in 
an  actba  which  the  said  T.  H 

• 

Rimer  has  conditionally  cove- 
nanted at  the  request  of  the  said 
W.  Bumby  to  commence  against 
the  said  George  Hammond  for 
the  recovery  of  such  last  men- 
tioned sum,  and  also  all  costs  and 
expenses  which  may  be  incurred 
and  sustained  or  paid  by  the  said 
T.  H.  nimer  in  such  last  men- 
tioned action,  together  with  inte- 
rest on  such  sums,  costs,  and 
expenses  respectively  at  the  rate 
of  ^ve  percent,  per  annum,  by  an 
assignment  of  the  said  respective 
residues  payable  to  him,  the  said 
W.  Bumby,  under  or  by  virtue 
of  the  said  recited  indenture  of 
settlement  as  aforesaid,  of  the 
hereinbefore  mentioned  sum  of 
8709/.   ISs.    lOd.    3i   per  cent. 
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cialty  only,  under  a  plea  of  non  assumpsit.  It  was  eventually 
agreed  that  the  learned  judge  should  direct  the  jury  to  find 


consols,  and  of  the  monies  to  be 
recovered  under  the  hereinafter 
mentioned  polices  of  assorance 
on  the  life  of  the  said  Frances 
Bamby  remainin^j^after  deducting 
or  satisfying  the  said  sum  of 
80001.  mentioned  in  the  same 
indenture  of  settlement ;  and  also 
to  give  the  acceptance  of  him  the 
said  W.  Bumby,  for  the  whole 
amount  of  the  said  debt,  or  sum  of 
2342. 12#.  payable  on  the  said  16th 
November  next,  subject  to  the 
aforesaid  agreement  as  to  the  said 
sum  of  1242.  12#.,  together  with 
interest  thereon  in  the  meantime 
at  the  rate  aforesaid,  and  also  to 
pay  the  costs  as  between  attorney 
and  client  already  incurred  in  the 
said  action.  And  also  the  costs 
of  and  relating  to  this  present 
security,  and  other  the  costs  of 
the  said  T.  H.  Filmer  incurred  or 
to  be  incurred  by  him  in  relation 
to  the  premises,  and  to  which 
the  said  T.  H.  FUmer  hath  con- 
sented and  agreed,  and  hath 
accordingly  agreed  not  to  take 
any  further  proceedings  in  the 
said  action :  And  whereas  in  part 
pursuance  of  the  said  recited 
proposal  and  agreement,  the  said 
W.  Bumby  hath  accepted  and 
delivered  to  the  said  T.  H.  Filmer 
a  bill  of  exchange  drawn  upon 
him,  the  said  W.  Burnby,  by  the 
said  T.  H.  nimer,  for  the  said 
sum  of  2342.  12f.  which  said  bill 
of  exchange  bears  even  date  with 
these  presents,  and  is  payable  on 
the  said  l6th  day  of  November, 
together  with  interest  thereon,  to 
be    computed    from    the    date 


thereof  at  the  rate  (^£ve  per  cent, 
per  annum.  Now  this  indenture 
witnesseth,  that  in  further  pur- 
suance of  the  said  recited  proposal 
and  agreement,  and  in  considera- 
tion of  the  premises,  and  also  in 
consideration  of  five  shillings  of 
lawful  money  of  Grreat  Britain  by 
the  said  T.  H.  FUmer  paid  to  the 
said  W.  Bumby  at  or  imme- 
diately  beyond  the  sealing  and 
delivery  of  these  presents,  the 
receipt  whereof  is  hereby  acknow- 
ledged that  he,  the  said  W.  Bum- 
by, hath  bargained,  sold,  as- 
signed, transferred,  and  set  over, 
and  by  these  presents  doth 
bargain,  &c.  unto  the  sud  T.  H. 
Filmer,  his  executors,  &c.,  all 
that  the  residue  payable  to  him, 
the  said  W.  Bumby,  under  and 
by  virtue  of  the  said  recited 
indenture  of  settlement,  &c., 
henceforth  absolutely,  subject 
nevertheless  to  the  trusts  herein- 
after declared  concerning  the 
same,  and  to  the  proviso  next 
hereinafter  contained,  that  is  to 
say,  provided  always,  and  it  is 
hereby  agreed  and  declared  that 
the  said  T.  H.  Filmer,  his  exe- 
cutory, &c.,  do  and  shall  stand 
and  be  possessed  of  and  interes- 
ted in  as  weU  all  monies  which 
may  come  to  his  or  their  hands, 
or  be  received  by  him  or  them 
under  or  by  virtue  of  these  pre- 
sents, as  also  all  monies,  if  any, 
which  may  be  recovered  and  re- 
ceived by  him,  the  said  T.  II. 
Filmer,  his  executors,  &c.,  in  the 
said  action,  to  be  brought  against 
the  said   George  Hammond  as 
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acooiding  to  his  view  of  the  case,  and  he  directed  a  verdict 
tor  the  defendant,  upon  the  ground  that  ther6  was  no  parol 
agreement 


aforesaid  (alker  paying  and  satis- 
fying thereout  all  the  extra  and 
other  csoats  bj  him,  &c.  in  and 
about  such  action)  upon  trust,  in 
the  first  place  to  take  up  and  pay 
the  said  bill  of  exchange,  when 
the  same  shall  become  due  and 
payable,  and   to  retain  and  pay 
thereout  to  and  for  himself  and 
themselyes  respectively,  all  other, 
if  any  the  principal  and  interest 
moneys  hereby  intended  to  be 
secured,  which    shall    then    be 
due    and    owing    to    the    said 
T.     H.  Rimer,    his    executors, 
&c.,   and     all   costs,     chaises, 
and  expenses  attending  the  reco- 
vering and  obtaining  payment  of 
•Qch  moneys,  and  the  execution 
of  the  trusts  and  powers  hereby 
created,  and  pay  and  assign  the 
residue  or  surplus,  if  any,  of  the 
said  moneys,  after  such  payments 
and  deductions  as  aforesaid,  unto 
the  said  W.  Bumby,  his  execu- 
tors, &c.;     And    it    is    hereby 
declared  that  the  receipt  or  release 
of  the  said  T.  H.  Rimer,  his  exe- 
cutors, &c.,  for  any  sum  or  sums 
of  money  to  be  received  by  him 
or  them  in  the  execution  of  the 
trusts     hereinbefore    contained 
shall    effectually  discharge    the 
person  or  persons    paying   the 
same  from  all  responsibility  in 
respect  of  the  application  thereof: 
And  the  said  W.  Bumby  doth 
hereby  for  himself,  his  heirs,  &c. 
covenant  and  declare  and  agree 
to  and  with  the  said  T.  H.  Filmer, 
his    executors,  &c.  in    manner 
following,  that  is  to  say,  that  the 


said  pohcies  of   assurance,  &c. 
are  now  valid  and  subsisting  po- 
licies, and  that  he,  the  said  W. 
Bumby,  hath  not  at  any  time 
heretofore  made,  done,  or  execu- 
ted, or  knowingly  suffered,  or  been 
privy  to,  or  omitted  any  act,  mat- 
ter, or  thing  whatsoever,  where- 
by the  said  residues,  moneys, 
or  premises  hereby  assigned,  or 
any  part  thereof  are  assigned, 
impeached,  charged,  or  in  any- 
wise encumbered,  or  whereby  the 
said  T.  H.  Filmer,  his  executors, 
&c.,  may  be  in  anywise  hindered 
or  prevented  from  recovering  or 
receiving  the  same  residues,  &c., 
or  any  part  thereof,  save  and 
except  a  certain  charge  or  secu- 
rity given  by  the  said  W.  Bum- 
by, to  one  William  Chaplin,  &c.; 
And  also  that  he,  the  said  W. 
Bumby,  or  any  other  person  or 
persons  by  his  order  or  for  his 
use,  shall  not   nor  will  at  any 
time  hereafter  make,  do,  commit, 
or   suffer   any  act,  matter,    or 
thing   whatsoever,  whereby  the 
sud  residues,  &c.,  shall  or  may 
be  released  or  otherwise  dischar- 
ged, unless  with  the  consent  in 
writing  of  the  said  T.  H.  Filmer, 
his  executors,  &c. ;  but  shall  and 
will  in  case  of  default  being  made 
in  payment  of  the  said  principal 
and  interest  intended  to  be  here* 
by  secured  or  any  part  thereof, 
at  the  time  and  in  manner  here- 
inbefore provided    for  payment 
thereof,  permit  and  suffer  the  said 
Thomas  Henry  Filmer,  his  exe- 
cutors, &c.,  peaceably  and  quietly 
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Upon  the  second  issue  a  question  arose,  whether  it  was 
necessary  that  a  stay  of  proceedings  should  be  shewn  to 
have  taken  place.  For  the  plaintiff  it  was  contended,  that 
tiie  substantial  issue  was  the  making  of  the  agreement, 
while  on  behalf  of  the  defendant,  it  was  urged,  that  the 
plaintiff,  by  his  replication,  had  put  in  issue  tiie  stay  of 
proceedings,  and  that  that  issue  not  being  affirmatively 
supported  by  the  plaintiff,  he  was  entided  to  a  verdict 
Upon  tiiis  point,  MauUy  J.,  also  directed  a  verdict  for  the 
defendant. 

Upon  the  third  issue,  the  evidence  adduced  on  behalf  of 


to  recover  all  the  said  residues 
&c.,  and  every  part  thereof  $  and 
moreover  that  he,  the  said  Wm. 
Burnby,  his  executors,  &c.,  shall 
and  wiU,  until  the  said  Frances 
Burnby  shall  attain  the  age  of 
twenty-one  years,  pay  the  pre- 
miums or  other  monies  requisite 
for  keeping  on  foot  the  said  here- 
inbefore mentioned  policies  of 
assurance ;  and  also  shall  and  will 
from  time  to  time,  and  at  all 
times  after  such  default  as  last 
aforesaid,  in  payment  of  the  said 
principal  and  interest  moneys  in^ 
tended  to  be  hereby  secured,  or 
any  part  thereof,  upon  the  re- 
quest of  the  said  Thomas  Henry 
Filmer,  his  executors,  &c.,  but 
at  the  expense  of  him  the  said 
Wm.  Burnby,  his  executors,  &c., 
make,  do,  and  execute,  or  cause 
to  be  made,  &c.,  all  and  every 
such  further  and  other  acts, 
deeds,  matters,  and  things,  as- 
signments and  assurances  what- 
soever, for  the  better  and  more 
effectually  assigning  and  as- 
suring the  said  residues,  &c., 
unto  the  said  Thomas  Henry  Fil- 
mer, his  executors,  &c.,  freed  and 
discharged  of  and  from  the  pro- 


viso for  redemption  hereinbefore 
contained,  and  all  equity,  by  vir- 
tue thereof,  as  by  the  said  Thomas 
Henry  Klmer,  his  executors,  &c., 
shall  be  advised  or  required: 
And  the  said  Thomas  Henry  Fil- 
mer doth  hereby  for  himself,  &c, 
covenant,  promise,  and  agree 
with,  and  to  the  said  Wm.  Burn- 
by,  his  executors,  &c.,  that  he, 
the  said  Thomas  Henry  Filmer, 
shall  and  will,  from  time  to  time, 
upon  being  furnished  with  suffi- 
cient moneys  for  that  purpose 
commence  an  action  in  one  of 
her  Majesty's  Courts  at  West- 
minster, against  the  said  Geoige 
Hammond  forthwith,  or  as  soon 
as  conveniently  may  be,  after  the 
execution  of  these  presents  for 
the  recovery  of  the  amount  in 
value  of  the  said  goods  sold  and 
delivered  to  the  said  Mary  Ann 
Hammond,  as  aforesaid,  and  shaU 
and  will  duly  prosecute  such 
action;  Provided  always,  and  it 
is  hereby  lastly  agreed  and  de- 
clared that  the  principal  moneys 
to  be  ultimately  recoverable  by 
virtue  of  this  security,  shall  not 
exceed  the  sum  of  600^.,  in  witness 
whereof,  &c. 
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the  defendant  was^  that  the  defendant's  attorney  had  met  the  ^  1841 . 
jdaintiff 's  attorney,  and  that  the  latter  havmg  demanded  pay- 
ment of  the  coBtSy  the  former  had  offered  to  pay  him  what- 
ever should  be  found  due,  upon  taxation.  The  plaintiff 
objected  that  the  allegation  of  the  defendant  being  ready 
and  willing  to  pay  a  reasonable  sum  was  not  supported  by 
this  evidence,  but  a  verdict  was  entered  for  the  defendant 

Bompasy  Serjt,  subsequently  moved  for  a  rule,  calling 
on  the  defendant  to  shew  cause  why  a  verdict  should  not 
be  entered  for  the  plaintiff,  with  such  damages  as  the 
Court  should  direct,  or  why  there  should  not  be  judgment 
entered  for  the  plaintiff  non  obstante  veredicto,  on  the 
second  issue. 

Ludlow  and  Channelli  Serjts.,  and  Swann,  now  shewed 
cause,  first,  theie  was  no  agreement  existing  before  the 
execution  of  the  deed,  on  which  the  plaintiff  could  sue ; 
and  that  being  the  case,  the  defendant  was  entitled,  under 
the  plea  of  non-assumpsit,  to  shew  that  he  had  never  entered 
into  the  agreement  alleged.  2  Siark.  Evid.  p.  77 ;  Oilb. 
Evid.  183(a).  He  did  not  rely,  it  was  to  be  observed, 
upon  a  merger  of  the  agreement  in  the  covenant  by  deed, 
but  by  that  plea,  he  denied  that  the  parol  agreement  had 
ever  been  entered  into,  and  that  there  was  any  such  binding 
contract  between  the  parties  as  was  alleged  by  the  declara- 
tion. That  there  was  no  parol  agreement  was  obvious, 
because  the  comparison  of  the  deed  with  the  declaration 
distinctly  shewed  that  the  former  only  carried  into  efiect 
the  terms  alleged  in  the  latter  to  have  formed  the  subject 
of  an  agreement,  and  which,  until  the  deed  was  executed, 
were  not  binding  upon  the  parties.  The  two  were,  in  fact, 
co-extensive;  and  such  being  the  case,  the  plaintiff  had 
brought  his  action  in  a  wrong  form ;  in  assumpsit,  instead  of 
in  covenant.     The  jury  had  found  that  the  agreement  and 

(a)  Vide,  Neak  v.  M*Kenzie,  2  C,  M.  &  R.  67. 
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FiLMRa  ei^tered  for  the  defendant  Upon  the  second  issue  it  was 
obvious  that  the  plaintiff  had  not,  in  &ct^  stayed  the  pro- 
ceedings in  the  cause  which  was  pending.  The  issue  was 
simply  whether  pnxieedin^  had  been  stayed.  The  order, 
upon  which  the  a£Brmative  was  sought  to  be  proved,  was 
not  a  positive,  but  a  conditional  stay  of  proceedings  only, 
and  the  jury  had  rightly  found  that  issue  for  the  defendant. 
BaU  V.  Stanley  (a).  Upon  the  third  issue,  the  defendant 
was  also  entitled  to  retain  his  verdict  The  effect  of  the 
proof  which  was  given  was,  that  the  defendant  offered  to 
pay  the  bill,  if  it  was  taxed.  It  was  the  right  of  eveiy 
person  to  have  an  attorney's  bill  taxed  which  was  delivered 
to  him,  and  the  defendant  had  here  only  clothed  his  ofSsr 
with  a  term  which  he  was  entitled  to  impose,  and  the  o£fer 
Was,  therefore,  one  which  was  sufficient,  and  the  plea  was 
sufficiently  proved  Sadler  v.  Palfreyman  and  Others  (6)i 

BampiUf  Serjt,  and  Hurletones  for  the  plaintiff  There 
was  a  sufficient  agreement  upon  the  draft  to  entitle  the 
plaintiff  to  sue  upon  it,  and  to  recover  in  this  action.  The 
draft  which  was  prepared,  afforded  clear  and  distinct  evi- 
dence by  parol  of  that  which  afterwards  existed  by  deed. 
The  deed  itself  contuned  the  words  '^  hath  agreed^"  and 
also  recited  a  preexisting  agreement,  and  the  general  effect 
of  its  terms  shewed  that  there  was  a  contract  already  in 
existence.  But  supposing  it  to  be  a  contract  by  deed,  it 
was  the  duty  of  the  defendant  to  plead  that  the  agree- 
ment was  void  for  that  reason,  and  that  there  was  no  sub- 
ject matter  for  an  action  of  assumpsit  Weston  v.  Feeter{c) 
was  a  case  strongly  in  point,  and  shewed,  that  if  a  simple 
contract  debt  be  merged  in  a  specialty  subsequently  given, 
it  must  be  pleaded  specially.  The  seomd  plea  afforded 
no  answer  to  the  action.  The  issue  raised  was  a  simple 
one,  whether  proceedings  had  been  stayed,  and  the  feet  of 

(a)  Ante,  vol.  8,  p.  344.  &  Man.  598. 

ih)  1  Ad.  &  Ell.  717 ;  3  Nev.        (e)  2  Bing.  N  G.  693  $  3  Scott,  166. 
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more  being  alleged  in  the  plea  than  was  necesBaxy  to  be  1841. 
disproved,  would  not  entitle  the  defendant  to  a  verdict  if  it  fiuieii 
was  not  disproved.  There  was  no  denial  of  the  agreement, 
but  the  allegation  of  the  defendant  rested  only  on  the  effect 
of  the  order  of  Mr.  Justice  WWiaim.  The  allegation  that 
the  proceedings  were  not  stayed  was  no  answer  to  the 
action ;  it  was  not  a  condition  precedent,  although  it  might 
be  admitted  that  the  non-performance  of  the  agreement 
would  afford  the  defendant  a  ground  of  action  against  the 
plaintiff.  MapeM  v.  Sydney  (a).  Cook  v.  DoiD9e{h\  Jervii 
V.  Sydney  (c).  Upon  the  third  issue,  the  plaintiff  was 
clearly  entitled  to  a  verdict  The  tender  proved  was  that 
of  the  attorney  to  pay  the  costs  upon  their  being  taxed. 
Such  proo(  however,  would  not  support  the  allegation  of 
tender.  Such  an  allegation  could  only  be  supported  by 
proof  of  a  personal  offer  by  the  defendant  to  pay,  the  offer 
being  clogged  by  no  condition. 

TiNDAL,  C.  J. — I  am  of  opinion,  that  with  respect  to  the 
first  issue,  the  verdict  which  has  been  entered  for  the  de- 
fendant should  not  be  disturbed.  The  question  is,  whether 
the  plaintiff  had  any  ri^t  to  sue  upon  a  parol  contract  in 
this  case,  upon  the  evidence  which  was  adduced  upon  the 
triaL  On  the  part  of  the  defendant,  it  was  alleged,  that 
there  was  no  distinct  parol  contract,  upon  which  the  action 
could  be  maintained,  but  that  there  was  an  existing 
covenant  under  seal,  which  would  give  the  plaintiff  a 
remedy  for  all  the  subject  matter  of  the  action.  That  in- 
volves two  inquiries :  first,  whether  there  was  a  covenant 
co-extensive  with  the  agreement ;  and,  secondly,  whether 
there  was  a  parol  contract  existing  before  that  covenant,  of 
which  the  plaintiff  could  avail  himself  Now,  it  appears  to 
me,  that  there  is  an  existing  covenant  which  is  co-extensive 
with  the  claim  of  the  plaintiff.  Tlie  action  is  brought  on  a 
promise,  by  which  the  defendant  is  said  to  agree  to  give  a 

{a)  Cro.  Jac.  683.  (c)  3  Dowl.  &  Ry.  483. 

ib)  Cro.  Car.  341. 
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1841.  certain  security,  aad  also  to  pay  the  costs  in  two  actions, 
namely,  in  an  action  which  the  plaintiff  had  brought  against 
the  defendant,  and  the  stay  of  proceedings,  in  which  was 
the  ground  of  the  promise ;  and  also  to  pay  the  coats  in  an 
action  which  might  eventually  be  brought  by  the  plaintiff 
against  Mr.  Hammond,  in  which  case,  if  the  plaintiff  in- 
curred any  expense  by  the  verdict  being  against  him,  the 
defendant  not  only  imdertook  to  pay  those  costs,  but  in- 
terest upon  them.  The  breach  laid  in  the  dedaration  is^ 
that  neither  of  these  two  classes  of  costs  was  paid ;  that  is, 
neither  in  the  original  action  which  was  brought  by  the 
plaintiff  against  the  defendant,  and  in  which  the  plaintiff 
says  that  he  agreed  to  stay  all  proceedings,  and  in  which 
all  proceedings  had  been  stayed,  nor  in  the  other  acticm 
which  might  be  brought.  Let,  us  see,  therefore,  whether 
there  is  in  this  deed  any  covenant  by  whidi  the  party 
might  receive  both  these  classes  of  costs,  for  if  there  is  not, 
the  contention  of  the  defendant  is  rendered  groundless. 
The  deed  begins  with  a  recital  of  a  contract  entered  into 
preparatory  to  the  making  of  the  deed,  and  that  contract, 
among  other  things,  recites  an  agreement  with  respect  to 
the  costs  of  both  actions.  Then  it  goes  on  to  give  security 
for  the  subject  matter  of  the  first  action,  by  pledging  certain 
stock  in  which  the  phuntiff  had  an  interest;  and  also  making 
a  proviso,  that  when  all  is  done  which  is  required  by  the 
deed,  the  pledge  shall  be  redeemed ;  and  then  there  is  a 
covenant  to  do  certain  things  which  are  contracted  between 
the  parties.  The  whole  question  which  arises  is,  whether, 
on  comparing  together  the  recital  in  the  deed,  the  proviso, 
and  the  covenant,  we  can  perceive  that  both  classes  of  costs 
now  sought  to  be  recovered,  are  secured  by  the  covenant? 
The  covenant  is  in  these  terms:  *^ Whereas  in  order  to 
prevent  further  proceedings  in  the  said  action,  (that  against 
the  defendant)  and  the  increase  of  costs  consequent  thereon, 
the  said  W.  Bumby  hath  proposed  to  secure  the  said  sum  of 
lOOL,  &c,  as  aforesaid,  and  also  so  much,  if  any,  of  the  said 
sum  of  IML  I2s.  so  due,  in  respect  of  goods  sold  and  de- 
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liyered  to  the  said  M*  A.  Hammond,  as  shall  not  have  been       1841. 
recovered  on  or  before  the   16th  November  next,  in  an 
action    which  the  siud  T.   H.   Hlmer  has  conditionally 
covenanted,  at  the  request  of  the  said    W.  Bumby,  to 
commence  against  the  said  G.  Hammond,  for  the  recovery 
of  such  last-mentioned  sum,  and  also  all  costs  and  expenses 
which  may  be  incurred  and  sustained  or  paid  by  the  said 
T.  H.  Hlmer,  in  such  last-mentioned  action,  together  with 
interest  on  such  sums,  costs,  and  expenses  respectively,  ftc" 
What  is  the  **  last-mentioned  ?"    There  is  no  other  men* 
tioned  but  the  action  between  Iilmer  and  Hammond,  and 
if  the  covenant  had  contained  nothing  further,  there  would 
have  been  no  remedy  for  costs  relating  to  the  original 
action.     But  it  goes  on  to  provide  for  the  security,  by  an 
assignment  of  the  respective  residues  payable  under  the 
marriage  settlement,  and  by  giving  an  acceptance  for  the 
whole  amount  of  the  debt  or  sum  of  2S4i  12«.,  subject  to 
the  aforesaid  agreement  as  to  the  sum  of  124^  12«.,  together 
with  interest  thereon,  and  ^*  also  to  pay  the  costs  as  between 
attorney  and  client  already  incurred  in  the  said  action,  and 
also  the  costs  of  and  relating  to  this  present  security,  and 
other  the  costs  of  the  said  T.  H.  filmer,  incurred  or  to  be 
incurred  by  him  in  relation  to  the  premises."    It  appears 
to  me^  that  these  latter  words  let  you  into  a  consideration 
of  the  whole  of  the  deed,  and  do  not  confine  the  agreement 
contained  in  the  covenant  only  to  the  proviso,  and  that  if 
you  allege  a  defence  to  the  whole  deed,  you  allege  it  to  the 
redtaL     What  is  the  recital  ?    That  the  security  shall  ex- 
tend as  well  to  the  costs  of  the  agreement  as  to  the  other 
coats ;  and  it  seems  unreasonable  to  say,  that  where  they 
bona  fide  entered  into  the  covenant  that  security  should  be 
given  for  costs,  the  covenant  should  only  extend  to  the 
costs  in  an  action  which  might  never  be  brought  at  all,  and 
should  not  extend  to  the  costs  of  an  action  then  pending. 
Looking,  therefore,  at  the  deed,  I  think  that  the  covenant 
does  comprehend  the  costs  sought  to  be  recovered  in  this 
action,  and,  therefore,  that  this  action  should  not  have  been 
vol*  IX.  II  D.  p.  c. 
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1841.  brought  upon  the  parol  contract,  but  upon  the  contract 

^'l^^y^'^^  under  seal.     StiD,  however,  there  is  an  objection  which 

e.  remains  to  be  considered.     Was  there,  before  this  contract 


BURNBY. 


was  entered  into,  a  parol  agreement  on  which  the  jdaintiff 
could  have  declared,  because  if  there  was,  by  all  the  rules 
of  pleading,  the  defendant  could  not  avail  himself  of  this 
answer  under  non  assumpsit,  but  should  have  confessed 
and  avoided  it  But  I  cannot  say,  on  the  evidence  referred 
to,  on  the  recital  in  the  deed,  and  on  my  Brother  Mandit 
notes,  that  there  was  such  a  distinct  agreement,  because  it 
seems  to  me,  that  all  was  in  fieri,  in  a  state  of  mere  pre- 
paration, and  that  both  sides  were  employed  in  finaming  an 
agreement,  which  was  to  be  effected  by  a  contract  under 
seaL  The  evidence  which  is  reported  to  us  is,  that  the 
draft  was  going  back  and  forwards,  alterations  were  made 
in  it  firom  time  to  time  by  both  parties  up  to  the  moment 
of  the  execution  of  the  deed,  and  it  is  impossible  to  say 
that  there  was  any  distinct  substantive  agreement  except 
that  upon  the  deed  itself  But  my  Brother  BcmpoM  says, 
that  the  defendant  should  have  pleaded  this  in  answer  to 
the  action,  and  that  he  could  not  avail  himself  of  it,  under 
non  assumpsit,  and  he  refers  to  one  of  the  examples  given 
in  the  rule  of  Court  of  H.  T., 4  Wql4,  s.  3(a):  **  In  every 
species  of  assumpsit,  all  matters  in  conlessicm  and  avoidance, 
including  not  only  those  by  way  of  dischaige,  but  those 
which  shew  the  transaction  to  be  either  void  or  voidable  in 
point  of  law,  on  the  ground  of  firaud  or  otherwise,  shall  be 
specially  pleaded,  &&"  But  it  is  to  be  observed^  that  in 
this  case,  the  plea  does  not  admit  the  cause  of  action  as  laid 
in  the  declaration,  but  the  contention  is,  that  ther^  was  no 
such  parol  promise  separate  firom  the  deed  The  very  form 
of  non  assumpsit  says  in  efiect,  that  there  is  no  such  con- 
tract as  that  declared  on,  and  that  is  the  main  and  im- 
portant question  between  the  parties.  Upon  the  secmid 
plea,  it  appears  to  me  also,  that  the  verdict  should  remain 

(a)  Ante,  vol.  2,  p.  322. 
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as  it  now  stands.     This  is  a  matter  of  very  little  conse-        1841. 

quence>  because  it  involves  no  more  than  the  costs  of  the     *"^iJ2J^ 

plea  itself  for,  it  seems  to  me  that  the  substantive  part      ^  «• 

of  the   issue    is,  that  the  proceedings  have  not  actually 

been  stayed,  but  continue  up  to  this  time ;  and  the  words 

of  the  replication  are  sufficiently  large  to  include  that,  so 

that  the  parties  go  to  issue,   whether  there  has  been  a 

stay  of  proce^ings  or  not     As  to  the  third  plea,  I  think 

that  the  verdict  should  be  entered  for  the  plaintiff,  because 

it  seems  to  me,  that  the  allegation,  that  the  defendant  had 

oflered  to  pay  a  reasonable  and  proper  sum  for  costs,  is  not 

made  out  by  proof  of  an  ofier,  that  when  the  bill  was  taxed 

he  would  pay  the  costs. 

Boa^KauBT,  J.-^The  material  question  in  this  case  arises 
upon  the  plea  of  non  assumpsit,  and  that  depends  upon  the 
question  of  whether  there  is  a  simple  contract  between  the 
paiides;,  or  whether  in  truth  the  demand  is  founded  on  a 
specialty.  At  the  trial,  it  was  agreed  that  my  Brother 
Matile  shold  direct  the  jury  upon  the  &cts  of  the  case,  and 
it  appeared  to  him  that  there  was  no  simple  contract  proved, 
and  he  ordered  the  verdict  to  be  entered  for  the  defendant, 
upon  the  plea  of  non  assumpsit  But  the  case  has  been 
aigned  upon  the  ground  that  that  was  not  a  proper  view 
to  take  of  it,  looking  at  the  drafts  which  had  been  pre- 
pared before  the  execution  of  the  deed,  and  at  the  deed 
itseUl  first,  it  was  argued  that  there  was  a  parol  i^preement 
between  the  parties,  before  the  execution  of  the  deed.  I 
think  the  result  of  the  new  rules  is,  that  if  a  simple  contract 
once  existed,  and  the  defendant  desired  to  get  rid  of  it  by 
shewing  that  it  had  been  put  an  end  to,  it  lies  on  him  to 
pat  it  on  the  record  by  his  plea.  The  question  is,  here, 
whether  there  ever  was  any  such  simple  contract  ?  Fiist  of 
all  it  is  said,  that  the  drafts  which  were  prepared  amounted 
to  an  agreement  between  the  parties.  Generally,  where  a 
negotiation  takes  place  with  a  view  to  certain  matters  being 
carried   into  efiect  by  a  deed,  and  drafts   are   prepared, 

I  I  2 
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1841.        subject  to  the  approbation  of  both  parties,  and  the  deed  is 
FiLMBE       ccurri^  into  effect,  there  is  no  simple  contract  between  the 
V.  parties,  the  deed  being  that  which  was.  contemplated  by 

them.  It  is  clear  that  the  draft  in  this  case  was  merely 
preparatory  to  the  deed,  and  the  circumstances  of  its  haying 
been  prepared,  it  seems  to  me,  cannot  be  relied  on  as  con- 
stituting a  simple  contract  between  the  parties.  But  then 
it  is  said,  that  there  is  that  recited  in  the  de^  which  may 
be  evidence  of  a  precedent  contract,  and  which,  if  not 
carried  into  execution  by  the  deed,  may  be  dedaied  upon. 
The  question  on  that  will  be,  whether  or  not  secuiicy  has 
been  given  by  the  deed  for  that  which  is  the  subject  of  the 
action,  and  it  appears  to  me  that  there  has.  lust  of  all, 
the  recital  extends  to  that  which  is  the  subject  of  the 
present  action.  It  states  the  whole  of  the  anrangement 
between  the  parties,  and  it  includes  both  sets  of  costs,  both 
the  costs  of  the  action  between  the  plaintiff  and  the  de- 
fendant, and  those  of  the  action  between  the  plaintiff  and 
Mr.  Hammond.  The  recital  stood  alone,  and  it  was  said 
that  that  was  evidence  of  an  existing  prior  contract  The 
ground  on  which  I  am  disposed  to  put  the  case  is,  that  all 
the  matter  contained  in  it  is  carried  into  eiiect  by  the  sub- 
sequent part  of  the  deed.  The  proviso  states  various  things 
the  performance  of  which  is  the  condition  of  the  security 
which  is  given ;  and  amongst  other  things,  there  are  men- 
tioned the  costs  of  suit  agamst  Mr.  Hammond,  and  the 
interest  thereon,  and  it  is  admitted  that  the  proviso  does 
not  itself  contemplate  the  costs  which  are  the  subject  of  the 
action.  The  recital  does  contemplate  them  then,  and  the 
proviso  does  not,  but  then  there  is  the  covenant,  which  is 
not  confined  merely  to  the  proviso,  but  which,  according  to 
my  construction  of  it,  extends  to  the  payment  of  all  that 
which  appears  by  the  deed  to  be  agreed  to  be  paid  between 
the  parties.  Therefore,  it  appears  that  the  covenant  is  a 
covenant  by  specialty,  by  which  it  is  agreed  that  the  subject 
of  this  action  should  be  secured,  and  that  no  action  on  simple 
contract  will  lie.     My  opinion  is  founded  upon  the  ground 


V. 
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that  the  supposed  agreement  had  only  matter  in  contem-  1841. 
platioD,  which  was  to  be  carried  into  effect  by  deed,  and  the  YiumT 
deed  having  carried  it  into  effect,  that  is  the  contract,  and 
the  only  contract  between  the  parties.  With  respect  to  the 
second  issue,  that  is  matter  of  comparatively  small  conse- 
quence, because,  if  the  plaintiff  cannot  have  judgment  to 
recover  anything  on  the  declaration,  the  effect  of  the  finding 
on  this  issue  is  not  veiy  material  But  I  think  that  the 
true  intent  and  meaning  of  the  arrangement  between  the 
parties  was,  that  these  proceedings  should  be  stayed,  and 
that  on  these  pleadings,  that  which  is  affirmed  on  one  side 
and  denied  on  the  other  is,  that  the  proceedings  were 
stayed ;  and  if  they  have  not  been  stayed,  the  verdict  is 
rightly  entered  for  the  defendant  on  that  issue.  Then 
it  is  said  that  there  should  be  judgment  for  the  plaintiff  non 
obstante  veredicto.  Now,  if  the  real  meaning  of  the  con* 
tract  is  such  as  I  suppose,  it  does  not  appear  to  me  that 
there  is  any  ground  for  that  objection,  and  the  judgment 
would  be  perfecdy  ineffective,  because,  as  upon  non  as- 
sumpsit the  plaintiff  cannot  recover  anything,  the  judgment 
would  not  give  him  anything.  I  think  that  the  judgment, 
therefore,  should  be  entered  on  this  plea  consistently  with 
the  verdict  Upon  the  third  issue,  I  agree  with  my  Lord 
Chief  Justice  in  the  opinion  which  he  has  expressed,  that 
the  issue  should  be  entered  for  the  plaintiff. 

Maule,  J. — I  also  think  that  the  issues  in  this  case 
should  be  disposed  of  in  the  manner  stated  by  the  Lord 
Chief  Justice.  With  respect  to  the  first  contention,  that 
there  was  evidence  on  the  subject  of  a  parol  agree- 
ment antecedent  to  the  deed,  it  seems  to  me  that  there  was 
some  evidence  upon  that  subject,  yet  that  in  fact  there 
was  no  agreement  otherwise  than  appears  on  the  face  of 
the  indenture.  Although  the  recital  of  the  indenture  is 
evidence  of  a  prior  agreement,  yet  the  other  evidence  ne- 
gatived its  existence.  The  parties  were  going  on  negociating, 
and  a  draft  was  prepared,  but  the  only  agreement  which 


486  CAflES  ON   POINT8  OF   PRACTIGB,  C.    P. 

1841.        existed  was  that  with  respect  to  what  the  deed  should  be, 

FiLMER       ^^^  there  was  no  agreement  to  do  the  things  subseqoentlj 

«•  covenanted  by  the  deed  to  be  done.     I  think,  therefore,  it 

BiTENBY.  111.  ,  .  . 

must  be  taken  that  there  was  no  actual  agreement  in  exist- 
ence before  the  deed,  and  that  the  intention  of  the  parties 
was,  that  what  was  to  bind  them  should  be  a  deed  and 
nothing  else,  and  that  they  did  bind  themselyes  by  a  deed, 
and  that  assumpsit,  therefore,  cannot  be  maintained.  Then 
it  is  sdd  that  this  should  be  pleaded.  I  agree  that  it  should, 
if  there  was  a  prior  agreement  which  was  meiged  in  the 
deed.  The  meaning  of  the  declaration  in  assumpsit  is,  that 
there  was  a  parol  promise,  which  is  a  promise  not  under 
seal,  and  the  plea  of  non  assumpsit  denies  the  existence  of 
such  a  promise,  and  the  declaration  cannot  be  proved  by 
showing  a  promise  under  seaL  I  think,  therefore,  the  issue 
was  properly  found  for  the  defendant  That  really  dis- 
poses of  all  the  substantial  parts  of  this  case,  but  I  think 
also  that  the  second  issue  was  rightly  found  for  the  defend- 
ant Looking  at  the  declaration,  I  agree  that  it  was  imr 
material  that  the  plaintiff  should  shew  the  stay  of  proceed- 
ings,  but  then  the  defendant  has  denied  that  they  were 
stayed,  and  the  plaintiff  has  affirmed  that  foct,  and  the  issue 
is,  whether  they  were  stayed  or  not  There  is  no  doubt 
that  the  proceedings  were  not  stayed,  and  that  being  the 
issue,  the  defendant  has  proved  that  he  is  right.  As  to  the 
question  of  judgment  non  obstante  veredicto,  I  say  nothing, 
because  I  do  not  think  that  it  arises.  Upon  the  third  issue, 
there  is  some  doubt,  but  upon  the  whole,  I  think  that  an 
offer  to  pay  what  shall  be  found  to  be  due  on  taxation, 
does  not  necessarily  support  an  all^ation  of  an  ofier  to  pay 
a  reasonable  sum,  because  the  offer  makes  the  taxation  of 
costs  a  condition  precedent,  and  it  might  be  consistent  with 
the  allegation  that  the  opposite  party  was  ready  to  make 
any  deduction  which  was  reasonable,  but  that  the  defendant 
insisted  upon  a  taxation  taking  place. 

Rule  accordingly. 
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tta^Ur  Cirm* 


IN  THE  FOURTH  YEAR  OF  THE  REIGN  OF  VICTORIA. 


Holmes  v.  Russel.  1841. 

M  HESIGER  moved^  on  the  third  day  of  the  Term,  for  where  a  levy 
a  rule  to  shew  cause  why  the  proceedmgs  in  this  case  should  th^goodB  of 
not  be  set  aside  for  irregularity.     The  present  was  an  ac-  ^J?****™"*^ 
tion  on  a  bQl  of  exchange  for  the  amount  of  30/L  agionst  the  oeptor  of  a  bill 
defendant,  as  the  accommodation  acceptor  of  that  bilL  The  the  I5th  of 
hill  was  accepted  for  the  accommodation  of  a  person  named  ^^^^^ 
Law,  who  indorsed  it  to  a  person  named  Si^^rs,  who  in-  ^^^^T^®" 
dorsed  it  to  the  plaintiff.     The  day  at  which  the  bill  be-  of  the  following 
came  due  arrived  and  passed,  and  the  defendant  presumed  to  set  aside  ' 
it  had  been  paid  by  Law.     A  considerable  time  elapsed,  and  jJ^^^on'^SST^' 
notfaine  was  heard  of  the  bill     On  the  16th  February^  a  ground  of  no 

prooesB  having 

levy  was  made  on  the  goods  of  the   defendant  for   the  been  served  on 
amoant  of  the  bill,  with  costs,  poundage,  and  other  charges,  \^^^  piain.^' 
formiDir  in  the  whole  a  sum  of  46i     It  was  sworn  by  the  ^'^  proceed- 

°  •'  uiffs  were  irre- 

defendant,  that  no  process  or  any  proceedings  in  the  cause  gvaar,and  not 
had  been  served  upon  him,  nor  had  any  come  to  his  know- 
ledge, until  the  levy  was  made  by  the  sheriff.     The  pro- 
ceeding of  the  plaintiff,  was,  therefore,  clearly  irregular,  and 
ought  to  be  set  aside. 

CoLBRiDOE,  J. — ^The  defendant  might  have  gone  before 
now  to  a  judge  at  Chambers,  for  the  purpose  of  setting  aside 
the  proceedings,  the  levy  being  on  the  Idth  February. 


488  GASES  ON  POINTS  OF   PBACTICBy  0.   B. 

1841.  Thesiger  submitted  that  the  proceedings  of  the  plaintiff 

HouiEs       ^^^  °^*  merely  irr^ular,  but  null  (a).     No  process  had 

V.  been  served  on   the  defendant,  and  no  other  intimation 

RUISBL. 

given  that  could  inform  him  that  proceedings  were  going 
on  against  him. 

Cur.  adm.  vuU. 


CoLEBiDGBy  J. — This  was  an  application  to  set  aside 
proceedings  for  irregularity,  and  the  allied  irregularis 
wasy  that  no  process  or  notice  of  proceedings  was  served  on 
the  defendant  The  defendant  was  the  accommodatioo 
acceptor  of  a  bill  of  exchange.  The  time  of  the  bill  be- 
coming due  passed,  and  the  defendant  presumed  that  it  had 
been  paid,  and  no  knowledge  of  any  proceediogB  by  the 
plaintiff  was  conveyed  to  the  defendant  On  the  ISth, 
execution  was  levied  on  the  goods  of  the  defendant  As 
no  notice  was  conveyed  to  the  defendant  of  the  plaintiff's 
proceedings,  no  doubt  that  would  be  ample  ground  for  set- 
ting them  aside,  if  the  application  for  that  purpose  had 
been  made  promptiy.  I  think,  however,  that  the  implica- 
tion is  now  too  late.  Ever  since  the  case  of  Cox  v.  2W- 
lock  (6),  it  is  clear,  where  there  is  an  irregularity  in  any 
proceedings  had  in  vacation,  and  there  is  time  in  the  course 
of  that  vacation  to  apply  to  a  judge  at  Chambers,  it  is  impera- 
tive on  the  party  complaining  to  do  so,  and  he  cannot  wait 
to  move  to  set  aside  the  proceedings  till  the  first  four  days 
of  the  next  Term,  if  by  his  delay  he  is  likely  to  change  the 
situation  of  the  other  party.  No  doubt  the  sheriff,  hearing 
nothing  of  these  objections,  would  have  paid  over  the  pro- 
ceeds of  the  levy  to  the  plaintiff,  and  thus  placed  the  parties 
in  a  different  situation  from  that  in  which  they  would  have 
stood,  if  the  defendant  had  applied  promptiy,  I  think, 
therefore,  this  application  is  too  late,  if  the  objection  is  an 
irregularity.     But  when  it  is  said,  that  the  course  pur- 

(a)  See  Garratt  t.  Hooper,  ante,      ante,  vol.  3,  p.  551. 
vol.  1,  p,  28,  and  Roberts  v.  Spurr,         (b)  Ante,  vol.  2,  p.  47- 
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sued  by  the  plaintiff,  renders  his  proceeding  not  merely  an        1841. 
irregnlarity,  but  a  nullity.     It  is  difficult  sometimes  to  dis- 
dnguish  between  an  irregularity  and  a  nuUity ;  but  I  think 
the  safest  rule  to  determine  what  is  an  irregularity  and 
what  is  a  nullity,  is  to  see  whether  a  party  can  waive  the 
objection.     If  he  can  waive  it,  it  amounts  to  an  irregularity ; 
if  he  can  not,  it  is  a  nullity.     I  think  this  objection  might 
be  waived     The  next  objection  is,  that  there  was  a  wrong- 
ful affidavit  of  service,  on  production  of  which  the  plaintiff 
entered  an  appearance  for  the  defendant     But  suppose  the 
defendant  had  full  notice  that  an  appearance  had  been  en- 
tered for  him,  and  he  had  taken  the  declaration  out  of  the 
office,  and  pleaded,  it  could  not  be  objected  by  him,  that 
there  was  a  defective  service  ?    The  objection  might,  there- 
fore, be  waived,  and  is,  consequently,  a  mere  irregularity. 
The  lapse  of  time  is,  I  think,  a  waiver  of  the  irregularity, 
and,  therefore,  there  ought  to  be  no  rule.     There  is  no  affi- 
davit of  merits  made,  nor  any  reason  suggested  why  the  de- 
fendant would  not  ultimately  be  compellable  to  pay  the  bill, 
so  that  there  is  no  ground  for  letting  him  in  upon  terms. 

Rule  refused. 


Fraxks  v.  Wicks. 

JlETEJRSDORFF  shewed  cause  against  a  rule  nisi,  ob-  Wbere  a  plaint 
tained  by  Tytulale,  requiring  the  plaintiff  to  shew  cause  ^^Ji^!^  ou/ 
why  the  proceedings  in  this  case  should  not  be  stayed  in  cLwrt  o"ie^° 
the  Brighton  Court  of  Requests,  on  the  ground  that  the  quests  into  the 
matter  had  already  been  disposed  of  in  a  previous  inquiry,  the  affidavit 
which  had  taken  place  on  a  plaint  levied  in  the  same  Court,  appU^tion  in 

the  cause  so 
removed,  may  be  entitled  in  the  Queen's  Bench. 
When  the  judge  of  that  Court,  in  his  return  to  the  certiorari,  omits  some  of  the  proceedings 
which  have  taken  place,  with  respect  to  the  plaintiff's  claim,  the  omission  may  be  supplied  by 
affidavit 

A  "  dismissal"  bv  the  judge  of  the  plaint  of  the  plaintiff,  after  hearing  witnesses  on  both  sides, 
is  equivalent  to  a  final  determination  on  Xhe  merits,  and  not  merely  to  a  nonsuit. 
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1841.  when  a  decision  was  {Nronounced  in  favour  of  the  defendant. 
Petersdarff  objected  that  the  affidavit  on  which  the  ap[di- 
cation  was  founded,  was  improperly  entitled,  as  it  was  en- 
titled in  a  cause  in  this  Court,  whereas  there  was  none 
pending  here,  although  the  proceedings  had  been  removed 
from  the  Court  below  by  certiorari.  The  only  cause  pend* 
ing  was  in  the  Court  below.  [Coleridge,  J .-^I  do  not  see 
any  difficulty  on  this  point  The  proceedings  are  removed 
by  certiorari,  and,  therefore,  there  is  a  cause  virtually  de- 
pending in  this  Court  Consequently,  the  affidavits  are 
properly  entitled].  In  this  case  a  plaint  was  levied  in 
the  Brighton  Court  of  Requests,  which  was  erected  by  the 
3  &  4  Vict  a  10.  On  that  occasion,  the  matter  was 
heard  by  the  judge  of  the  Court,  as  he  was  empowered, 
without  the  interference  of  a  jury.  He  heard  witnesses  on 
both  sides,  and  then  ^*  dismissed"  the  dainL  Subsequently 
a  fresh  plaint  was  levied  for  the  same  claim,  and  the  juiy* 
who  were  empannelled  pursuant  to  the  act,  found  in  fiivour 
of  the  plaintiff  to  the  amount  of  10/.  The  present  rule 
was  then  appUed  for,  and  a  certiorari  issued  to  bring  up 
the  proceedings  from  the  Court  (a).  To  this  certiorari  the 
judge  had  only  tetumed  the  proceedings  which  had  taken 
place  on  the  second  occasion.  The  objection  suggested 
by  the  defendant  to  the  plaintiff's  proceeding  in  the  manner 
described,  did  not  appear  regularly  before  the  Court,  as  it 
should  by  the  return  to  the  certiorari,  and  by  that  return 
only.  All  that  the  return  shewed  was,  that  the  pliuntiff 
had  proceeded  regularly  to  recover  a  verdict  for  lOiL  in  the 
Court  of  Requests  at  Brighton,  and  therefore,  no  materials 
were  brought  before  the  Court  by  which  the  objection  was 
made  apparent  Although  certain  facts  were  stated  in  the 
affidavits  with  relation  to  certain  supposed  proceedings,  it 
was  not  competent  for  the  Court  to  look  at  those  affidavits 
to  supply  suggested  deficiencies  in  the  return.  The  Court 
would  assume  that  all  the  proceedings  in  the  Court  below, 

(a)  Ante,  p.  178. 
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had  been  returned.     K  they  were,  nothing  was  shewn  to        1841. 
the  Court  which  supported  the  aUegation  on  which  this     ^T^;::;;;;' 
application  was  founded,  namely,  that  there  had  been  a  «- 

previous  decision  of  the  cause.  [Coleridge,  J. — I  think 
ihe  &cts  which  took  place  on  the  former  occasion  may  be 
stated  by  affidavit,  although  none  of  them  appear  on  the 
&ce  of  the  return].  Petersdorff  then  contended,  that*  a 
^  dismissal"  of  the  former  case,  was  only  equivalent  to  a 
nonsuit  in  the  Superior  Courts,  and,  therefore,  could  be  no 
bar  to  further  proceedings  for  the  same  cause  of  action. 
The  Court  had  expressed  a  doubt  in  the  case  of  Webster  v. 
Mason  (a),  whether,  under  the  Belper  Court  of  Requests 
Act,  there  could  be  a  nonsuit ;  but  that  such  a  proceeding 
could  take  place  under  the  Brighton  Court  of  Requests 
Act  was  quite  clear,  as  in  the  schedule  of  fees  at  the  end 
of  the  act,  a  particular  fee  was  awarded  for  a  **  nonsuit"  It 
was  difficult  to  attach  any  other  meaning  to  the  word  **  dis- 
missed," than  that  of  a  '^  nonsuit."  If  that  was  the  meaning 
of  the  word,  then  no  valid  bar  whatever  was  shewn  to  the 
plundff's  claim,  and,  therefore,  he  was  perfectly  at  liberty 
to  prosecute  it  a  second  time. 

T^ndakf  in  support  of  the  rule,  contended,  that  as  it 
appeared  from  the  affidavits,  that  the  judge  had  heard 
witnesses  on  both  sides,  it  could  not  be  said  that  he  had 
merely  nonsuited  the  plaintiff.  It  was  clear,  that  he  had 
examined  into  the  merits  of  the  case,  and,  therefore,  in 
having  ^*  dismissed"  the  claim,  he  had  decided  that  on  the 
merits;,  the  plaintiff  could  not  sustain  it 

Coleridge,  J. — ^This  can  not  be  considered  as  a  non- 
suit Evidence  was  heard  on  both  sides.  The  judge  was 
not  satisfied  that  the  plaintiff  had  a  valid  claim,  and,  there- 
fore, dismissed  the  cause.  The  present  rule  must,  there- 
fore, be  made  absolute. 

Rule  absolute. 

(a)  Ante,  vol.  8,  p.  705. 


' 
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1841. 


Doe  dem.  Chadwick  v.  Roe. 

Where  the  rwA  TSON  moved  for  judgment  against  the  casual  ejector^ 

ed  in  premises  It  appeared,  by  the  affidavit  supporting  the  motion,  that  the 

bankrapt,  ser-  pOTson  interested  in  the  premises,  against  whom  the  action 

vice  on  his  m-  ^33  brouirht,  had  become  bankrupt     The  declaration  in 

signees  and  the     ^  ^  *  ^ 

messen^  in  ejectment  had  been  served  on  the  assignees,  and  on  the 

nnderthe fiat,  messenger  under  the  fiat,  who  was  in  possession  of  the  pre- 

oH^n^ajnae*  mises  sought  to  be   recovered.     This,  it  was  submitted, 

for  judgment  amounted  to  a  sufficient  service  to  authorize  siimimr  judi;- 

againstthe  •  1  1     . 

casual  ejector,    ment  agunst  the  casual  ejector. 

WiLLiABfs,  J. — I  think  that  is  a  sufficient  service,  and  you 
may,  therefore,  take  your  rule. 

Rule  granted. 


Bennett,  Executor  of,  &c.  of  Barker  v.  Burton. 

^^t  wuar-   ^  ^  WLINO  shewed  cause  against  a  rule  nisi,  obtuned  by 
rested,  and        Hogginsy  callimr  on  the  plaintiff  to  shew  cause  why  the  de- 

withoutputtfaig    ^    V      /  ^1       ,,  ,  1        ,. 

in  spedal  bail,  fendant  8  costs  should  not  be  taxed  to  him,  pursuant  to  43 

Waived  under  ^®^*  ^>  ^  ^^>  ^  ^'  ^^  plaintiff  having  arrested  him  for  a 

110  ^  ^i^h  ^'  ff^^^'^^  s^ni  than  was  recovered  by  the  verdict,  without  any 

was'held  not  to  reasonable  or  probable  cause.     The  defendant  had  been 

his  costs  under  arrested  for  a  sum  of  387/,,  and  the  amount  of  the  verdict  was 

September,  1838,  and  on  the  1st  of  October  the  1  &  2  Vict 
a  110,  came  into  operation.  Without  putting  in  special 
bail,  the  defendant  applied  for  his  dischaige,  and  not  having 
filed  a  petition  for  his  dischai^  under  any  insolvent  act,  he 
was  set  at  liberty  under  section  7,  on  entering  a  common  ap- 
pearance. He  had  not,  therefore,  been  *^held  to  special  bail," 
although  ^*  arrested,"  and,  therefore,  his  case  did  not  come 
within  the  meaning  of  the  43   Geo.  3,  c.  46,  s.  3.     Tiic 
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words  of  that  section  were,  **  arrested  and  held  to  special 
bail.'*  Unless  both  acts  combined,  the  defendant  was  not 
entitled  to  his  costs  under  the  act  The  case  of  Bates  v. 
PilUng{a\  was  an  authority  directly  deciding  that  to  en- 
title a  defendant  to  costs  under  the  43  Geo.  3,  c.  46,  s.  3,  a 
mere  holding  to  special  bail  is  not  sufficient,  there  must  be 
an  arrest  and  a  holding  to  special  bail.  The  present  rule 
must,  therefore,  be  discharged. 


1841. 


Bennett, 

Executor  of, 

&c.  of 

Ba&kek 

V. 

BUBTON. 


Hoggins  supported  the  rule. 

(/OLEBnxJE,  J. — The  case  of  Bates  ▼.  PiUing  is  a  clear 
authority  on  the  construction  of  the  act  of  Parliament,  that 
the  defendant  must  be  both  arrested  and  held  to  special 
baiL  Here  it  is  not  sworn  that  he  was  held  to  special  bail, 
andy  therefore,  the  present  rule  must  be  discharged. 


Rule  dischaiged. 


(a)  AfUt^  vol.  2,  p.  367. 


Regina  v.  Hedges. 
{Before  ike  four  Judges.) 

JL  HIS  was  a  rule  nisi  for  an  information  in  the  nature  of 
a  quo  warranto  against  the  defendant,  for  exercising  the 
office  of  Town  Councillor  of  Wallingford.  Among  the 
affidavits  filed  in  support  of  the  rule,  was  an  affidavit  by  one 
Holmes,  deposing  that  he  was  a  buigess  of  the  borough,  and 
that  in  case  the  Court  should  order  the  information  to  be 
exhibited,  it  was  his  intention  to  be,  and  to  become  reaUy 
and  bona  fide  the  relator. 

Bee.  Gen.,  Bf.  T.,  3  Vict.,  wliich  requires  an  affidavit  that  the  motion  is  made 
of  Sepoiient  as  relator. 


On  a  motion 
for  a  quo  war- 
ranto, an  affi- 
davit stating 
that  it  is  the 
intention  of  de- 
ponent, in  case 
the  Court 
should  order 
the  informal 
tion  to  be  filed, 
to  become 
bonil  fide  the 
relator,  is  in- 
sufficient under 
at  the  instance 
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1841,  Sir  fF.  W.  Follett,  {W.  J.  Alexander  with  him,)  who  ap- 

^^jj^^       peared  to  shew  cause,  objected  that  this  affidavit  was  insiif- 

„  »•  ficient  under  the  Rejr.  Gen.,  M,  T.,  3  Vict,  by  which  it 

Hedges.  , 

was  ordered,  **  that  no  rule  be  hereafter  granted  for  filing 

any  information  in  the  nature  of  a  quo  warranto,  unless  at 

the  time  of  moving,  an  affidavit  be  produced^  by  which  some 

person  or  persons  shall  depose  upon  oath  that  such  motion 

is  made  at  his  or  their  instance,  as  relator  or  relators.'' 

The  Attorney  General  and  Tatfaurd^  Serjt,  contra,  con- 
tended, that  the  object  of  the  rule  was  to  identify  the  re- 
lator, and  thereby  secure  the  payment  of  costs,  if  the  motion 
was  unsuccessful ;  and  that  the  affidavit  was  sufficient  for 
that  purpose.  [^Coleridge*  J. — But  for  that  purpose  the 
affidavit  should  distinctly  shew  that  the  motion  is  made  at 
his  instance*  That  is  not  done  by  declaring  what  his  in- 
tention is.] 

Lord  Denman,  C.  J. — ^This  objection  must  prevail.  Every 
person  who  made  affidavit  in  support  of  a  motion  for  a  quo 
warranto,  was  liable,  in  the  discretion  of  the  Court,  to 
pay  costs.  The  object  of  the  rule  was  to  render  the  ex- 
ercise of  that  discretion  unnecessary  in  future,  by  making 
it  imperative  to  disclose  on  oath  who  the  real  relator  is,  at 
whose  instance  the  motion  is  made.  We  ought  not  to  have 
granted  this  rule  without  a  proper  affidavit 

LrrTLEDALB,  J. — ^If  we  made  this  rule  absolute,  and 
Holmes  should  then  refuse  to  become  relator,  how  could  we 
compel  him  to  do  so? 

CoLEBiDOB,  J. — It  is  better  to  require  a  strict  compliance 
with  the  rule  of  Court 

Rule  dischaiged. 


J 
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SAUin>EB80N  and  Others  v.  Pabkeb. 

JfH  A RTIN  shewed  cause  against  a  rule  nisi,  obtmned  by  Where  a  bond 
CrestweU,  calling  on  the  plaintiffs  to  shew  cause  why  the  suant  to  i  &  2 
writ  of  capias  ad  satis&ciendum,  issued  against  the  defend-  g.  8*^a*rendCT 
ant  in  this  case,  should  not  be  set  aside,  and  the  defendant  my  Remade 

before  judg. 

discharged  out  of  custody,  or  why  the  proceedings  on  the  ment,  although 
bond  should  not  be  stayed.     It  appeared,  from  the  affidavits,  struction  of  the 
that  the  defendant  was  a  trader,  and  having  become  indebted  ^^^tj^n^**® 
to  his  creditors,  the  plaintifis  made  the  affidavit  required  by  ^^^^  require 
the  1  &  2  Vict  c.  110,  s.  8,  for  the  purpose  of  making  the  wards. 
defendant  liable  to  commit  an  act  of  bankruptcy,  as  sug-  ofthenotfce'of 
gested  in  that  section.     The  words  of  that  section  were,  rendo- need  not 

,  .  ,  "ow  be  made 

**  That  if  any  single  creditor,  or  any  two  or  more  creditors,  pursuant  to 
being  partners,  whose  debt  shall  amount  to  one  hundred  Am.  T.  T . 
pounds  or  upwards,  or  any  two  creditors  whose  debt  shall  rendw  irlhe 
amount  to  one  hundred  and  fifty  pounds  or  upwards,  or  pWntiffio^ges 
any  three  or  more  creditors  whose  debts  shall  amount  to  the  sherifT 
two  hundred  pounds  or  upwards,  of  any  trader  within  the  J^j^t,  H  is^' 
meaning  of  the  laws  now  in  force  respecting  bankrupts,  15^*^^ "*n 
shall  file  an  affidavit  or  affidavits  in  her  Majesty's  Courts  of  set  it  aside,  and 
Bankruptcy,  that  such  debt  or  debts  is  or  are  justly  due  to  ings  on  the  ' 
him  or  them  respectively,  and  that  such  debtor,  as  he  or 
they  verily  believe  is  such  trader  as  aforesaid,  and  shall 
cause  him  to  be  served  personally  with  a  copy  of  such  affi- 
davit QT  affidavits,  and  with  a  notice  in  writing  requiring 
imme<£ate  payment  of  such  debt  or  debts;  and  if  such 
trader  shaU  not,  within  twenty-one  days  after  personal 
service  of  such  affidavit  or  affidavits  and  notice,  pay  such 
debt  or  debts,  or  secure  or  compound  for  the  same  to  the 
satisfiMTtion  of  such  creditor  or  creditors,  or  enter  into  a 
bond  in  such  sum,  and  with  two  sufficient  sureties  as  a 
oommissioner  of  the  Court  of  Bankruptcy  shall  approve  of, 
to  pay  such  sum  or  sums  as  shall  be  recovered  in  any  acdon 
or  actions  which  shall  have  been  brought,  or  shall  thereafter 
be  brought  for  the  recovery  of  the  same,  together  with  such 


496 


CASES  ON  POINTS  OF   PRACTICE,  Q.    B. 


1841. 


Saunderson 
and  Others 

PAaKEB. 


costs  as  shall  be  given  in  the  same,  or  to  render  himself  to 
the  custody  of  the  gaoler  of  the  Court  in  which  such  action 
shall  have  been  or  may  be  brought,  according  to  the 
practice  of  such  Court,  or  within  such  time  and  in  such 
manner  as  the  said  Court  or  any  judge  thereof  shall  direct, 
after  judgment  shall  have  been  recovered  in  such  action, 
every  such  trader  shall  be  deemed  to  have  committed  an 
act  of  bankruptcy  on  the  twenty-second  day  after  service  of 
such  affidavit  or  affidavits  and  notice,  provided  a  fiat  in 
bankruptcy  shall  issue  against  such  trader  within  two 
calendar  months  from  the  filing  of  such  affidavit  or  affi- 
davits, but  not  otherwise."  A  bond  was  given  by  the  de- 
fendant, pursuant  to  the  statute,  the  condition  of  which 
was  in  the  following  form :  ^  That  if  the  said  W.  Parker, 
his  executors  or  administrators,  shall  pay  such  sum  or  sums 
of  money  to  the  said  R.  Saunderson,  W.  Morris,  and  R.  & 
Gaid,  or  one  of  them,  their  or  some  one  of  their  executors, 
administrators  or  assigns,  as  shall  be  recovered  in  the  said 
action,  or  in  any  other  action  which  may  have  been  or  shall 
hereafter  be  brought  for  the  recovery  of  the  said  alleged 
debt,  together  with  such  damages  and  costs  as  shall  be  given 
in  the  same ;  or  shall  render  himself  to  the  custody  of  the 
gaoler  of  the  Court  in  which  the  said  action,  or  any  other, 
is  brought  for  recovery  of  the  said  alleged  debt,  according 
to  the  practice  of  such  Court  or  Courts,  within  such  time 
and  in  such  manner  as  the  said  Court  or  Courts,  or  any 
judge  thereof  respectively  shall  direct,  afier  judgment  shall 
have  been  recovered  in  such  action  or  actions,  or  shall 
obtain  a  l^;al  dischaige  or  release  from  the  said  alleged 
debt,  then  the  present  obligation  to  be  void,  but  otherwise 
to  stand  and  remain  in  full  force  and  effect."  This  con- 
dition differed  fix)m  that  provided  by  the  act  of  Parliament, 
as  it  omitted  the  word  ^^  or"  before  the  words  '^  within  such 
time."  The  effect  of  this  omission  was,  that  a  render  to  be 
made  by  the  sureties  could  only  regularly  be  made  after 
judgment  was  signed.  In  the  present  case,  process  was  sued 
out,  and  after  issue  had  been  joined,  the  plaindfb  gave 


EASTER  TERM,  4  VICT. 


497 


notice  of  trial  for  the  third  sittings  in  Michaehnas  Term, 
and  that  the  cause  would  be  taken  as  undefended.  On  the 
sitting  day,  counsel  appeared  for  the  defendant,  and  on  pro- 
ducing an  affidavit  of  merits,  the  cause  stood  over  for  the 
adjournment  day,  with  judgment  of  the  term.  On  the  3rd 
of  December,  Mr.  Justice  Coleridge  made  an  order  for  the 
render  of  the  defendant,  at  the  instance  of  the  sureties, 
and  the  render  accordingly  took  place  on  that  day.  Notice 
of  the  render  was  given  to  the  plaintifis,  but  no  affidavit  of 
that  notice  was  made.  The  sureties  then  took  out  a  sum- 
mons before  Mr.  Justice  Patteson,  requiring  the  plaintiffii 
to  give  up  the  bond  to  be  cancelled.  The  parties  appeared 
before  his  lordship,  but  he  was  of  opinion  that  he  had  no 
power  to  interfere  in  the  way  required,  and  accordingly 
made  no  order.  Since  that,  the  plaintiff  sued  out  a  writ  of 
capias  ad  sads&ciendum  against  the  defendant,  in  order  to 
fix  the  sureties.  Notice  of  this  writ  having  been  lodged 
with  the  sheriff,  was  given  to  both  sureties  on  the  15th 
January.  The  plaintiff  did  not  take  any  proceedings  on 
the  capias  ad  satisfaciendum,  and  the  present  rule  was 
subsequently  obtained  on  the  22nd  January  to  set  aside 
that  writ  Martin  contended,  that  the  condition  of  the 
bond  had  not  been  fulfilled  by  rendering  the  defendant 
before  judgment  was  signed.  In  the  case  of  Owston  v. 
Coaies  (a),  the  Court  of  Queen's  Bench  had  held,  that 
trader    who  has  entered  into   a  bond,  with  sureties. 


a 


under  1  &  2  Vict  c.  110,  s.  8,  might  be  rendered  by 
his  Boreties  before  judgment.  There,  however,  it  would 
be  found,  on  examination  of  the  terms  of  the  bond,  that  it 
was  strictly  conformable  to  the  provisions  of  the  statute, 
and,  therefore,  it  was  consistent  that  the  render  might  take 
place  before  the  ju(%ment  was  signed.  The  condition  of  the 
bond  in  the  present  case  having  omitted  the  word  ^^  or,"  could 
only  be  satisfied  by  a  render  after  judgment  If  even  the 
Court  thought  that  the  render  might  be  affected  before  judg- 


1841. 


Saunderson 
and  Others 

V. 
PAaKEB. 


(a)  2  P.  &  D.  485 ;  10  A.  &  B.  19S,  S.  C. 
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ment  signed,  the  render  was  not  legularlj  made  according  to 
the  practice  of  the  Court ;  because,  althou^  notice  of  the 
render  having  been  made,  was  given  to  the  sureties^  no 
affidavit  of  that  notice  had  been  sworn.  This,  according  to 
the  rule  11.  of  Trinity  Term,  1  Anne,  was  necessary,  in  order 
to  entitle  the  bail  to  be  discharged.  Under  these  dicum- 
stances,  the  defendant  could  not  be  considered  as  regnlariy 
in  custody  by  the  render  which  had  been  efFected.  The 
plaintifis  were,  therefore,  perfectly  authorized  in  pursuing 
the  course  they  had.  As  to  the  branch  of  the  rule  reqmiing 
proceedings  to  be  stayed  on  the  bond,  that  could  not 
succeed.  No  proceedings  had  been  taken  on  the  bond, 
and,  therefore,  none  could  be  stayed,  and  with  respect  to 
future  proceedings,  the  Court  could  not  issue  an  injunction. 
With  respect  to  the  relief  which  the  sureties  ought  to  obtain 
in  this  case,  no  power  was  given  to  the  Court  by  the  statute 
to  relieve  them.  The  case  was  different  from  that  of  the  bail, 
who,  by  the  provisions  of  the  statute  of  4  Anne,  c  16,  s.  20, 
might  be  relieved  by  the  Court  there,  for  an  authority  was 
given.  The  bond  in  question  was  given  by  the  sureties 
pursuant  to  the  provisions  of  the  act,  and  according  to  those 
provisions,  the  Court  must  proceed  As  no  power  was 
given  by  those  provisions  to  relieve  the  sureties,  they  were 
not  entitled  to  obtain  any  relief  The  plaindfEs  did  not 
object  to  the  defendant  being  discharged* 


Cressfvell  supported  the  rule,  and  contended,  that  the 
defendant  was  regularly  rendered  according  to  the  practice 
of  the  Court,  in  pursuance  of  the  condition  of  the  bond. 
The  word  **  or''  had  no  doubt  been  omitted  in  the  con- 
dition, but  that  omission  would  not  interefere  with  the 
clear  meaning  of  the  condition  and  the  intention  of  the 
parties.  The  Court  would  construe  the  condition  accord- 
ing to  that  intention.  The  clear  intention  was,  that  tbe 
sureties  should  be  at  liberty  to  render  the  defendant  to 
custody,  according  to  the  practice  of  the  Court,  before 
judgment      Such  a  render  had  been  regularly  eflected. 
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Notice  of  the  render  had  been  given  to  the  plaintiSs.     As        1841. 
to  the  affidavit  of  notice  of  render,  that  was  not  necessary  in    saundersok 
order  to  make  the  render  perfect,  for,  the  only  object  of  the     ""^^  Others 
rule  of  Court  was  in  requiring  the  affidavit  alluded  to  on  the      Parker. 
other  aide  to  be  made,  was  to  enable  the  parties  to  obtain  the 
bail  piece  from  the  office.     It  was  an  affidavit  required  for 
the  satisfaction  of  the  officer,  to  make  it  appear  that  the 
render  had  been  made,  and  notice  given  to  the  proper  parties* 
That  did  not  make  the  render  itself  more  perfect    The 
case  then  of  Otoston  v.  Coatesy  was  then  a  clear  authority 
in  favour  of  the  implication.   It  was  contended,  on  the  other 
8ide,«that  the  latter  part  of  the  rule  was  insurmountable, 
because,  no  proceedings  had  been  taken  on  the  bond.     But 
though,  strictly  speaking,  that  might  be  so,  the  lodging  the 
capias  ad  satisfiaciendum  was  a  preliminary  step,  and  which 
was  irr^^ular,  as  the  defendant  was  in  custody  in  the  same 
suit     The  Court  had,  therefore,  jurisdiction  to  stay  pro* 
ceedings  on  the  bond,  even  supposing  that  it  should  not 
think  it  right  to  set  aside  the  capias  ad  satisfaciendum,  in 
order  to  enable  the  sureties  to  render  the  defendant 

Cut*  ado.  vulU 

CoLBBmoE,  J. — This  was  a  rule  for  setting  aside  the 
ca.  siu,  and  staying  all  proceedings  on  the  bond  under  the 
foUowing  circumstances.  The  bond  had  been  given  under 
the  1  &  2  Vict  c.  110,  s.  8.  Before  the  trial,  an  ex  parte 
order  was  obtained  to  render  the  defendant  in  discharge  of 
his  sureties ;  the  render  was  made  and  notice  given,  where- 
upon the  pleas  were  withdrawn,  and  final  judgment  signed, 
on  which,  the  ca.  sa.  was  issued  for  the  purpose  of  fixing  the 
sureties.  Cause  was  shewn  upon  several  grounds,  one  of 
which  was  disposed  of  in  &ct,  namely,  the  allied  want  of 
a  committitur,  which  appeared  upon  the  affidavit  to  have 
been  duly  made.  Then  it  was  said,  that  the  render  had  not 
been  made  in  pursuance  of  the  condition  of  the  bond.  Upon 
referring  to  that  instrument,  it  appeared  that  by  inadvertence, 
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the  word  **  or^  had  been  omitted,  and  instead  of  being  con- 
ditioned to  render,  &c.,  according  to  the  practice  of  the 
Court,  or  within  such  time  and  in  such  manner  as  the  said 
Court,  or  any  judge  thereof  shall  direct,  after  judgment 
shall  have  been  recovered  in  such  action,  the  condition  ran 
with  the  same  words,  omitting  only  the  word  *'  or.^  Upon 
this,  it  was  argued  that  a  render  before  judgment  was  irre- 
gular, for  that  the  words  *^  after  judgment,"  over-rode  the 
whole  sentence,  so  that  no  render  could  be  made  until 
after  judgment  In  Owston  v.  Coates  (a),  the  Court  decided 
that  the  words  '^  after  judgment,"  do  not,  in  the  statute, 
apply  to  a  render  <'  according  to  the  practice  of  the  Court" 
According,  therefore,  to  the  spirit  of  that  decision,  the 
statute  divides  at  the  disjunctive  ''or,"  and  the  latter  branch 
becomes  insensible  if  the  disjunctive  *'  or"  be  omitted.  As 
then  this  render  was  before  judgment,  if  it  was  according 
to  the  practice  of  the  Court,  which,  for  the  purpose  of  the 
present  objection,  I  may  assume  it  to  be,  I  think  I  am 
quite  at  liberty  to  reject  as  superfluous  the  words  which 
follow  ''  the  practice  of  the  Court"  fiom  the  condition,  and 
so  this  objection  will  fail.  Butthen  it  was  said,  that  there  had 
been  no  affidavit  of  the  notice  of  the  render,  and  that  by 
R.  G.,  1  Anne,  Trin.  T.  2,  such  an  affidavit  was  a  necessary 
preliminary  to  the  dischaige  of  the  bail,  and  without  it,  the 
render  was  void.  This  point  came  before  the  Courts  in  the 
case  of  bail,  in  The  King  v.  The  Sheriffs  of  Middlesex  {b), 
and  the  Court  ''held,  that  the  affidavit  was  necessary  only 
in  order  to  get  the  bail-piece  out  of  the  office,  and  was 
not  necessary  to  make  the  render  complete,  so  as  to  dis- 
chaige the  baiL"  But  in  cases  like  the  present,  there  is  no 
bail-piece,  and  I  am,  therefore,  authorized  in  saying,  that 
the  affidavit  is  not  necessary  for  any  purpose ;  and  although 
the  render  is  to  be  according  to  the  practice  of  the  Court, 
it  is  clear  that  these  words  must  receive  a  liberal  inter- 
pretation ;  a  literal  following  of  the  practice  in  bail  cannot 


{a^  10  Ad.  Si  m.  197;  2  Per.  Sc  Da.  485.       (b)  1  Chit.  Rep.  360. 
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be  required  in  all  pardculars,  and  it  is  rather  by  way  of       1841. 
analogy  than  in  exact  detail,  that  compliance  at  all  is  re-    Sacwdbrson 
quired.      It  was,  however,  argued  that  the  ca.  sa.  being     m*!  Others 
sued  out  to  fix  the  bail  was  regular,  because,  although  the       Paakbk. 
defendant  was  in   custody,  he  was  not  so  by  any  act  of 
the  plaintiff:     But  as  the  object  of  a  ca.sa,  against  the  prin- 
dpal  is  to  give  the  bail  notice,  and  where  the  principal  is 
already  in  the  sheriff^s  custody,  although  at  the  suit  of 
another  person,  it  has  been  decided,  that  the  plaintiff  can- 
not have  a  return  of  non  est  inventus  to  it ;  it  seems  to  me, 
applying  the  principle  of  those  decisions  to  the  present  case, 
that  this  ca.  sa.  was  unnecessary  and  irregular,  the  defendant 
having  been  already  committed  to  prison  in  this  veiy  cause, 
at  the  instance  of  the  sureties  or  bail,  and  with  notice 
thereof  to  the  plaintiff.     This  rule  will,  therefore,  be  ab- 
solute for  setting  aside  the  ca.  sa.,  and  staying  all  proceed- 
ings on  the  bond.     The  rule  also  extended  to  the  discharge 
of  the  defendant  out  of  custody  as  to  this  action,  to  which 
no  opposition  was  made. 

Rule  absolute,  with  costs. 


Uegina  v.  The  Justices  of  Shrewsbury  and  Salop. 

{Before  the  Four  Judges,) 

1.  HIS  was  a  rule  nisi,  for  a  certiorari  to  remove  an  order  The  notice  to 
of  justices  for  the  appointment  of  overseers,  dated  the  7th  of  quir^Thv^e 
April,  1840.  The  order  piuported  to  be  made  by  **  William  ^^^^^}J' 
Wybuigh  How,  Esq.,  mayor,  and  Thomas  Girdler  Gwynn,  removing  thehr 
Esq.,  two  of  her  Majesty's  justices  of  the  peace  for  the  tiorari,  should 
borough  of  Shrewsbury,  and  Henry  Di^ory  Warton,  Esq.,  J^Se^JTn- 

tending  to  sue 
forth  the  wnt ;  and  on  motion  for  the  eertiorari,  the  Coart  mnat  be  satisfied  on  the  Sfidavits, 
that  the  party  so  named  is  the  party  by  whom,  or  on  whoae  behalf,  the  notice  was  given,  and  iho 
application  is  made. 

The  josticea,  on  whom  the  notice  was  served  most  be  identified  with  the  justices  who  made 
the  order. 

It  is  not  sniBcient  if  it  appears  on  the  affidavits,  that  an  order  of  the  same  date,  and  to  the  effect 
described  in  the  notice,  was  made  by  justices  of  the  same  name  as  those  to  whom  notice  was  given. 

Enlarging  the  rule  nisi,  by  consent,  wUl  not  cure  objections  to  the  notice. 
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1841.        and  the  Rev.  Charles  Leicester,  clerk,  two  of  her  Majesty's 

*^T"v       '    justices  of  the  peace  for  the  county,  &c.,*  and  appointed 

V-  four  persons  (naminc  them)  to  be  overseers  of  the  parish 

TliA  Timticpfi  of  t  \  o  /  * 

SuaBWBBc&Y  of  St  Julian,  in  that  borough.  The  notice  of  the  intended 
Salop.  application  for  this  rule  was  as  follows : — **  To  William  Wy- 
burghHow,  Esq.,  mayor,  and  Thomas  Girdler  Gwynn,  Esq., 
two  of  her  Majesty's  justices  of  the  peace  for  the  borough 
of  Shrewsbury,  and  Henry  Diggory  Warton,  Esq.,  and  the 
Rev.  Charles  Leicester,  clerk,  two  of  her  Majesty's  justices 
of  the  peace  of  the  county  of  Salop.  Take  notice,  that  an 
application  will  be  made  to  her  Majesty's  Court  of  Queen's 
Bench  at  Westminster,  on  Wednesday,  &c.,  that  a  writ  of 
certiorari  may  issue  to  remove  into  the  said  (3ourt  all  and 
singular  orders  and  warrants  of  appointment  of  (naming 
the  four  persons  as  in  the  order)  to  be  overseers  of  the  poor 
of  the  parish  of  St  Julian.  (Signed)  Edward  Leake, 
Assistant  Overseer."  An  affidavit  was  made  of  service 
of  this  notice  on  four  justices,  bearing  the  same  names 
as  those  in  the  order  and  notice,  but  it  did  not,  in  any 
other  way  state  that  they  were  the  justices  who  made 
the  order.  The  rule  had  been  enlarged  to  this  Term,  by 
consent. 

The  Attorney  General  and  Mr.  Yardley,  in  shewing 
cause,  objected,  that  under  stat  13  Geo.  2,  c.  18,  s.  5,  the 
notice  did  not  sufficiently  appear  on  the  face  of  it  to  have 
been  given  "by  the  party  suing  forth  the  certiorari,"  Jtex  v. 
The  Justices  of  Lancashire  (a),  Rex  v.  The  Justices  of 
Cambridgeshire  (6).  Again,  the  affidavits  did  not  shew, 
otherwise  than  by  the  identity  of  names,  that  the  notice 
was  served  on  the  justices  who  made  the  order. 

Sir  fV.  W.  FoUett  and  Whateley,  contra.  The  statute 
requires,  not  that  the  notice  shall  state  who  is  the  party 
suing  forth  the  certiorari,  but  that  the  party  suing  forth  the 

(a)  4  B.  &  Aid.  289.  (b)  3  B.  &  Ad.  887. 
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vmt  shall  give  notice.     The  party  may  be  connected  with        1841. 
the  notice  by  proof  aliunde.     [^Coleridge,  J. — How  does  it       Reoina 
appear  here  that  Leake,  who  signs  the  notice,  is  the  party  mi^  t*^'^!      f 
making  this  application?]    He  alone  makes  affidavit  on  the    Shrewsbuby 
merits.     [^Coleridge,  J. — The  reason  why  the  notice  should        Salop. 
disclose  who  is  the  party  suing  out  the  writ,  is,  that  the 
justices  may  have  the  opportunity  to  appear  to  shew  cause, 
in  the  first  instance,  against  granting  the  rule ;  and  one 
ground  of  objection  may  be,  that  the  party  giving  notice 
is  a  stranger,  as  in  Jtex  v.  The  Justices  of  Lancctshire  (a)]. 
The  object  of  the  statute  has  been  effected  in  the  present 
case  by  the  appearance  of  the  justices,  and  the  objections 
now  taken,  are  cured  by  their  consent  to  enlarge  the  rule. 
As  to  the  service  of  the  notice,  Reg.  v.  The  Justices  of  Witt- 
shire  (6),  shews  it  to  be  sufficient     The  identity  of  names 
is  presumptive  proof;  the  person  who  serves  the  notice  may 
have  no  knowledge  of  the  order,  or  of  the  justices  who 
made  it 

Lord  Denman,  C.  J. — The  statute  requires  proof,  on 
oath,  that  the  party  suing  forth  the  certiorari  has  given 
notice  to  the  justices  who  made  the  order.  I  find  no  proof 
here  that  the  assistant  overseer  is  the  party  suing  out  the 
writ,  either  for  himself  or  on  behalf  of  others ;  nor  does  it 
appear  satisfactorily  that  the  justices  who  were  served  with 
notice,  were  the  justices  who  made  the  order.  It  is  too 
much  to  say  that  the  object  of  the  statute  has  been  attained 
by  the  appearance  of  the  justices,  or  that  their  consent  to 
the  enlargement  of  the  rule  has  waived  the  objection. 

Ltftledale,  J.,  Williams,  J.,  and  Colebidge,  J.,  con- 
curred. 

Rule  discharged. 

(a)  4  B.  &  Aid.  289.  (h)  Post,  p.  524. 
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Regina  v.  Stephen  Jones. 

A  rale  called      r  •  WILLIAMS  shewed  cause  against  a  rule  nisi,  ob- 

cutorofa   '  taiued  by  Adams^  Serjt,  calling  on  the  prosecutor  to  shew 

oertioran  cause  whv  the  writ  of  certiorari,  issued  in  this  case,  should 

usued  to  re-  •'  '  ' 

more  an  order  not  be  quashed,  quia  improvide  emanavit,  and  a  writ  of 

of  aessions  con-  iimi  .         .f-i-  i 

firming,  with-  procedendo  awarded.     The  certioran  had  issued  to  remove 

onlero^ticM,  *"  order  of  justices,  made  pursuant  to  55  Geo.  3,  c.  68,  s.  2, 

to*65  K*""?**  for  stopping  up  a  footway.     The  order  had  been  confirmed, 

c.  68, 8.  2,  for  without  appeal,  at  the  Quarter  Sessions.     The  certiorari 

footpatC  to  was  then  issued,  but  without  entering  into  the  recogni- 

u!hJSn^^^  zances  required  by  the  5  Geo.  2,  c.  19,  s.  2,  and  allowed 

be  quashed,  the  by  the  Quarter  Sessions.     Afterwards,  the  recognizances 

recognizances        ''  ,  '  o 

required  by  5  were  entered  into,  and  filed.     The  present  rule  was  then 

Geo  2  c    19 

8. 2,  not  having  obtained  to  quash  the  certiorari.     V,  WiUiams  submitted, 

into*  re^wwto  ^^^^  ^^^  ^^  present  case  did  not  come  within  the  meaning 

the  writ  being  of  the  5  Geo.  2.     The  order  in  question  was  not  confirmed 

issued ;  al-  . 

though  they  on  appeal,  but  without  appeal     The  statute  of  5  Geo.  2, 

into'iSerthe  ^^^7  applied  to  orders  confirmed  on  appeal.     This  appeared 

allowance :  by  the  tide  of  the  act     It  was  "  an  Act  to  oblige  the  Jus- 

jETeZt/,  that  the       /  ,  ^       ^ 

statute  only  ap-  ticcs  of  the  Peace  at  their  General  or  Quarter  Sessions,  to 

where  there  determine  appeals  made  to  them  according  to  the  merits  of 

to'the^s^ons  ^®  ^^^'  notwithstanding  defects  of  form  in  the  original 

and  not  to  proceedinfls,  and  to  obliire  persons  suincr  forth  writs  of  cer- 

cases  where  .         .  "Or  o 

the  order  was  tiorari,  to  remove  orders  made  on  such  appeals  into  his 

outappealT  '  Majesty's   Court  of  King's   Bench,   to  give  security   to 

2ndly,  that  the  prosecute  them  with  efiect"     Proceedings  on  appeal  were 

should  have  spokeiK  of  throughout      In   section  2,  it  was  clear,  that 

the  aUotoanee,  reference  was  made  to  the  same  orders  as  those  contem- 

wi<iteelf*^and  P^^®^  ^7  section  1,  and,  therefore,  to  proceedings  on  i^peaL 

Uie  Court  re-  ^  note  was  appended  by  the  reporters  to  the  case  of  Hex 

fused  to  mould  tir  ./  ir 

the  rule,  so  as  V.  Dunn  (a)  to  the  same  eifect     In  that  case,  it  was  not 

aihwLx.  *  decided  by  the  Court  that  it  was  necessary  that  such  recog- 
nizances should  be  given  before  the  writ  of  certiorari  issued. 


(a)  8  T.  R.  217. 
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but  merely  that  the  amount  of  recognizance  should  be  in 
the  single  amount  of  50/.,  and  not  two  amounts  of  25/.  each. 
He  cited  JR.  v.  Jenkinson  (a).  But  supposing  that  it  was 
necessary  to  enter  into  recognizances  in  such  a  case  as  the 
present,  the  application  was  misconceived,  as  the  statute 
only  required  the  rea^nizances  to  be  entered  into  previous 
to  the  aHofvance^  and  not  the  isstte  of  the  writ  of  certiorari. 
The  application,  if  any,  should  have  been  to  quash  the 
allowance  and  not  the  writ  itself.  The  certiorari  was  per- 
fectly r^ular.  In  72.  v.  Abergele  (6),  the  recognizances  had 
not  been  duly  entered  into,  and  the  sessions,  notwithstand- 
ing, allowed  it.  The  Court  of  Eling's  Bench  quashed  the 
allowance,  but  sent  back  the  writ  to  the  sessions,  to  have  it 
duly  allowed,  after  the  parties  prosecuting  the  writ  should 
have  entered  into  a  proper  recognizance.  Under  any  view 
of  the  case,  the  present  rule  must  be  dischaiged. 


1841. 


Adams,  Serjt.,  supported  the  rule,  and  contended,  that  the 
case  came  clearly  within  the  spirit  of  the  5  Geo.  2,  c.  19, 
if  not  within  its  words,  and  therefore  the  Court  would  be 
inclined  to  give  effect  to  so  beneficial  a  statute  by  a  liberal 
construction^  rather  than  a  narrow  one.  With  respect  to  the 
form  of  the  rule,  the  case  of  jB.  v.  Abergele,  already  referred 
to,  was  an  authority  to  shew  that  the  Court  would  mould  the 
rule,  so  as  to  answer  the  circumstances  of  the  case.  There, 
the  original  application  was  to  quash  the  certiorari,  but  the 
Court  moulded  the  rule  so  as  to  quash  the  allowance.  No 
objection  could  exist  to  such  a  course  being  pursued  in  the 
present  case. 

Cur,  cidv.  tmU. 

CoLERiDOE,  J. — This  was  an  application  to  quash  a  cer- 
tiorari, and  to  award  a  procedendo,  the  certiorari  having 
issued  to  remove  an  order  made  by  two  justices,  under  55 
Gea  3,  c  68,  &  2,  and  which  had  been  confirmed  without 


(fl)  1  T.  R.  82. 


(6>  5  Ad.  &  El.  795 ;  1  Nev.  &  Per.  235. 
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appeal  by  the  Quarter  Sessions.  The  ground  of  objection 
to  the  removal,  rested  on  the  5  Geo.  2,  c.  19,  s.  2,  which 
requires  that  before  any  certiorari  shall  be  allowed  to  re- 
move the  judgments  therein  referred  to,  the  party  prose- 
cuting it  shall  enter  into  the  recognizance  there  specified; 
and  it  was  objected  and  admitted  that  no  such  recognizance 
had  been  entered  into,  before  the  allowance  of  the  certiorari 
in  question.  But  it  was  first  uiged  that  the  statute  in  its  terms 
applied  not  to  the  order  of  ma^strates  out  of  sesrionsybut  to 
judgments  at  sessions  confirming  such  orders.  It  is  only  ne- 
cessary however,  to  compare  the  language  of  the  second  and 
first  section  of  this  statute  to  perceive  that  the  judgments  or 
orders  spoken  of  in  the  recital,  and  enacting  part  of  the  second 
section  are  judgments  or  orders  given  or  made  by  justices  out 
of  sessions,  the  proceedings  upon  which,  in  case  of  appeal, 
it  was  intended  to  prevent  the  interruptions  of  by  the  too 
firequent  and  vexatious  use  of  the  writ  of  certiorari.  It  vras 
then  objected,  secondly,  to  the  application,  that  although  im- 
properly allowed,  the  writ  itself  had  been  properly  issued, 
and  the  cases  of  Jtex  v.  Dunn  (a),  and  Rex  v.  Abergele  (6), 
were  cited  as  authorities,  to  shew  that  where  the  objection 
was  the  want  of  a  proper  recognizance,  the  Court  would 
quash  the  allowance,  but  leave  the  writ  itself  untouched. 
In  both  those  cases,  the  recognizance  was  correct  in  point 
of  time,  but  defective  in  other  respects.  They  are,  how- 
ever, authorities,  to  shew  that  this  rule  was  misconceived, 
as  directed  against  the  writ  itself;  for  the  groimd  on  which 
they  proceeded  was,  that  the  respective  recc^nizances  were 
nullities,  and,  therefore,  that  none  had  been  entered  into 
before  allowance,  which  is  the  very  objection  here  made. 
The  Court,  in  the  case  of  Rex  v.  Dunn,  simply  dischaiged 
the  rule,  and  refused  to  take  any  notice  of  the  writ,  until  a 
proper  recognizance  having  been  entered  into,  it  should  be 
again  allowed  and  returned.  In  the  latter  case,  they  en- 
larged the  time  for  a  return  to  be  made,  after  the  entering 


(a)  8  T.  R.  2ir. 


{b)  6  Ad.  &  El.  795  j  1  Nev.  &  Per.  235. 
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into  the  proper  recognizances,  and  a  new  allowance  by  the 
sessiona  It  appears,  that  recognizances  have  been  entered 
into  in  this  case,  and  are  now  upon  the  file.  Although, 
therefore,  upon  an  application  directed  formally  against  the 
allowance,  the  Court  mi^t  be  bound  to  quash  it,  yet  that 
would  probably,  in  the  end,  be  productive  of  no  benefit  to 
the  defendant ;  and,  at  all  events,  the  statute  being  now 
substantially  complied  with,  I  do  not  feel  called  on  to 
mould  the  rule  as  was  done  in  Hex  v.  Abergele,  It  will, 
therefore,  be  discharged,  but,  under  the  circumstances, 
without  costs. 

Rule  accordingly. 


1841. 


Bailrt  and  Another  v,  Bellamy  and  Others. 
{Before  the  Four  Judges,) 

\jrIljiY  hsd  obtained  a  rule  nisi,  to  set  aside  a  warrant  of  a  warrant  of 
attorney,  and  all  subsequent  proceedings,  for  irregularity.  JJSwi^jodff- 
It  appeared  that  the  warrant  of  attorney,  which  was  to  con-  "wntfor  looo/. 

^  111  ''■•  executed 

fesB  judgment  for  1000/.,  was  executed  by  the  defendants  by  the  defend- 
in  the  presence  of  an  attorney,  who  subscribed  his  name  as  a  t^J^n^ 
witness,  pursuant  to  stat.  1  &2  Vict  c  1 10,  s.  9,  as  follows:—  ^"^^^J^j 
*^  Signed,  sealed,  aud  delivered  by  the  said  (defendants)  in  by  an 

i-rii  i/»if  J*      attorney,  pur- 

my  presence,  and  I  declare  myself  to  be  the  attorney  for  Buanttost&t. 

the  said  (defendants),  and   I  subscribe  as  such  attorney,  no,  8.9.^  An 

(Signed)  J.  S.  C.''    Before  judgment  was  entered  up,  an  l^"***^^^'^" 

alteration  was  made  in  the  warrant,  by  agreement  between  made  by  con- 

senta  in  the 

the  plaintifis  and  defendants,  by  substituting  the  sum  of  gum,  by  substi- 
2000i  for  the  sum  previously  inserted,  and  the  defendants  JSdtle^A^td- 
immediately  re-executed  the   warrant  in  the  presence  of  ■?*  retraced 

,  ,       ,  ,  bis  signature 

J.  S.  C,  by  retracing  their  signatures  with  a  dry  pen,  and  with  a  dry  pen, 

agun  delivering  the   instrument   as  their  act  and  deed,  vered  the  in- 
strument. The 
attorney,  who  was  present,  wrote  his  initials  opposite  to  the  alteration,  and  drew  a  dry  pen  over 
the  attestation,  ana  over  each  letter  of  his  own  signature :    Held,  that  the  warrant  of  attorney 
not  duly  attested  under  the  9th  section  of  the  statute. 
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J.  S.  C.  said,  ^*  I  must  go  through  the  same  formalities,"  and, 
thereupon,  drew  a  pen  over  the  previous  attestation,  and  over 
every  letter  of  his  former  signature,  saying,  "Isubscribe  myself 
as  such  attorney."  He  also  wrote  his  initials  on  the  margin 
of  the  warrant  opposite  to  the  alteration.  This  rule  was 
obtained  on  the  ground  that  this  attestation  and  subscription 
were  insufficient  under  the  1  &  2  Vict  c.  110,  s.  9. 


M,  V.  Richards  and  Peteridorff  now  shewed  cause,  and 
contended,  that  tracing  the  name  was  a  sufficient  signature, 
and  that  it  had  been  so  held  under  the  Statute  of  Frauds. 
But  even  that  form  was  unnecessary.  An  attorney,  by  ex- 
plaining to  the  parties  the  nature  of  the  instrument,  and  sub- 
scribing the  attestation,  had  at  once  satisfied  the  1  &  2  Vict 
c  110,  and  a  subsequent  alteration  in  the  sum,  by  consent 
of  the  parties,  would  not  render  his  presence  again  ne- 
cessary. 

CressweUf  contra.  The  effect  of  the  alteradon  after  sig- 
nature by  the  parties,  was  to  make  the  warrant  a  new  in- 
strument, and  a  firesh  execution  was  necessary.*  The  at- 
testation and  subscription  by  the  attorney  with  a  dry  pen, 
would  have  been  wholly  nugatory  on  occasion  of  the  first 
execution,  and  was  equally  insufficient  on  the  second.  The 
lOth  section  enacts,  that  the  mere  understanding  of  the 
nature  and  effect  of  the  warrant,  shall  not  cure  a  defective 
execution. 

Lord  Denbian,  C.  J.— The  statute  1  &  2  Vict  c.  110, 
requires  attestation  and  subscription,  and  a  declaration  that 
the  subscription  is  made  in  a  particular  character.  I  cannot 
say  that  the  requisitions  of  the  statute  have  been  complied 
with  in  the  present  instance. 

LiTTELDALE,  J. — Au  attestation  in  compliance  with 
the  statute  was  necessary  to  the  validity  of  the  instrument 
afler  the  alteration,  and  as  strictly  to  be  observed  in  the 
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mode  cf  efiecting  it,  as  it  was  on  the  firat  occasion  of  the        1841. 
execution.  "1:2^ 

and  Another 

Williams  and  Coleridoe,  Js.,  concurred.  Bellamy 

andOthen. 

Rule  absolute. 


Regina  v.  The  Justices  of  Denbiohshirb. 

M^UNDAS  shewed  cause  against  a  rule  for  issuing  a  Where  a  no- 
mandamus,  to  be  directed  to  the  justices  of  Denbighshire,  doicribeS^ 
commanding  them  to  enter  continuances,  and  hear  an  <»^«'ofro- 

^  ^  manl  as  made 

appeal  against  an  order  for  the  removal  of   a   person  by  R.  H.  Cun- 
named  Roberts.     A  notice  of  chaigeability,  a  copy  of  the  maglitrate,  in- 
order  of  removal,  and  a  copy  of  the  examination  on  which  q^^j^  ^J^ 
the  oirder  was  founded,  were  «nt  to  the  appellant  parish.  'l^J^ 
pursuant  to  section  79  of  4  &  5  Wm.  4,  a  76.     No  step  county,  whote 
was  taken  by  the  appellants  within  the  twenty-one  days  ^hn^ra  names 
firom  sending  the  above  papers,  and  the  pauper  was  re-  ^^1*^^^ 
moved.     On  the  10th  June,  notice  of  appeal  was  given,  and  ^^^  *°^  ^ 
a  statement  of  the  grounds  of  appeal  sent  to  the  respondents,  sions  refbsed  to 
pursuant  to  section  81  of  the  statute.     The  grounds  of  the  p^  on^he" 
appeal  were :  first,  that  the  pauper  had  slept  forty  nights  ff«w^<l  o^  the 
in  a  third  parish ;  and,  second,  that  there  was  no  date  to  Court  granted 
the  notice  of  chargeability.    In  the  notice  of  appeal,  the  compel  the 
order  of  removal  was  described  as  having  been  made  by  J^^Jjjf  ^*^® 
**  R.  H.  Cundy,"  instead  of  **  B.  Cundy.''    When  the  ap- 
peal came  on  to  be  heard,  the  objection  was  taken  that  there 
was  no  such  order  in  existence  as  the  one  mentioned  in  the 
notice  of  appeal.    The  justices  imported  their  own  know- 
ledge into  the  case,  that  there  was  a  magistrate  in  the 
coun^  who  signed  his  name  ^^  R.  H.  Cundy,"  and,  there- 
fore, it  might  be  that  there  was  another  order  against  which 
the  appeal  really  was,  but  that  the  notice  of  appeal  clearly 
misdescribed  the  order  of  removal,  against  which  the  appeal 
was,  and,  therefore,  the  sessions  refused  to  hear  the  appeal. 
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1841.        An  affidavit  was  now  made  that  there  were  two  justices  of 

^■'^'^  the   county   whose   Christian  names  had   those  different 

9.  initials.     It  was  submitted  that  the  sessions  were  right  in 

The  Justices  of     ■•  /»    • 

Denbigh-  thus  refusing  to  hear  the  appeal,  as  it  must  be  agiunst  some 
order  of  removal,  but  it  did  not  appear  that  any  such  order 
was  in  existence,  as  the  one  mentioned  in  the  notice  of 
appeal.  If  such  a  variance  was  permitted  to  pass,  the 
variance  in  both  surname  and  christian  name  would  be 
allowed  to  be  immaterial.  Ultimately  no  description  of  the 
order  need  be  given  at  alL  Under  these  circumstances,  it 
was  submitted  that  the  present  rule  ought  to  be  made  ab- 
solute. 

Sir  F.  Pollock  and  Hayei^  contra,  were  stopped  by  the 
Court 

WiLLiABfS^  J. — The  question  is^  whether  this  was  such  a 
total  variance  in  the  description  of  the  order,  as  to  shew 
that  this  was  a  forgery,  and  that  there  was  no  order  of  re- 
moval at  all  corresponding  with  the  one  mentioned  in  the 
notice  of  appeal  The  parties  to  the  order  and  the  pauper 
are  correctly  described.  Who  could  doubt  that  this  was  a 
valid  order,  made  by  persons  of  competent  authority  ?  The 
case  is  difierent  from  questions  of  variance  in  setting  out 
an  agreement,  or  a  deed  in  a  declaration.  It  is  a  total  per- 
version of  terms,  to  consider  this  like  a  description  in  plead- 
ing ;  it  is  nothing  of  the  kind  The  object  of  the  notice  of 
appeal  is  to  give  the  opposite  party  notice  that  the  appel- 
lants have  been  a^;rieved  by  an  order  of  removal,  perfectly 
agreeing  in  description  and  other  respects,  with  the  one 
factually  made.  But  the  sessions  have  got  into  apices  juris* 
and  nice  questions  of  variance,  instead  of  doing  what  would 
be  more  consonant  with  the  justice  of  the  case.  It  was 
quite  unnecessary  that  they  should  consider  such  nice 
points.     This  rule  must,  therefore,  be  made  absolute. 

Rule  absolute. 
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PiOEON  and  Others  v.  Osbobne. 
{Before  the  Four  Judges.) 

Assumpsit  on  a  blll  of  exchange,  with  a  count  for  in  assumpsit 
ffoods  sold  and  delivered.     Pleas;  as  to  all  the  sums  in  ^o^  goods  sold 

o  ^  '  and  delivered, 

the  declaration  mentioned,   except   272.3   T^on  assumpsit  the  defendant 
Secondly,  that  the  said  goods  were,  with  the  knowledge,  the  goods  were, 
privity,  and  consent  of  the  plaintiflfe,  sold  and  delivered  to  J^e^md " on' 
the  defendant  by  one  Hood,  being  the  agent  and  &ctor  of  *®"?  <*f  *J>® 
and  for  the  plaintifis,  in  his,  the  sud  Hood's,  own  name,  to  the  defend. 
as  the  true  and  sole  owner  thereof,  and  as  and  for  his,  the  £ingthe"i^nt 
s^d  Hood's,  own  proper  goods.     And  that  the  plaintiffs  did  ^^^"X^^JJ^ 
not  appear,  nor  were  they  known  by  the  defendant,  at  or  ■»  the  true 

owner,  &c. 

before  the  time  of  the  said  sale  and  delivery,  &c.  to  the  de-  Replication, 
fendant,  as  the  proprietors  of  the  same,  or  that  they,  the  ^J^  not,*wiS 
plaintiffi,  were  in  any  wise  interested  therein.     And  that  the  knowledge 

*  *^  ^  and  consent  of 

the  defendant  accepted  and  received  the  said  goods  of  and  the  plaintifis, 
finom  the  said  Hood,  as  the  proper  goods  of  him,  the  said  fendant  hy  R, 
Hood,  and  that  credit  for  the  said  goods  was  then  given  by  ^i*^i^^  " 
the  said  Hood  to  the  defendant.     The  plea  then  went  on  "  manner  wd 

-,  ,    ,  form,  &c   De- 

to  allege,  that  Hood  was  and  is  indebted  to  the  defendant  murrer,  on  the 
in  a  large  amount,  &c,  out  of  which  the  defendant  offered  ^traverse 
to  set  off^  the  damages.     Verification.     Replication  to  the  '^  *  negative 
second  plea,  that  the  goods  mentioned  in  the  said  plea  were  amhiguous : 
not,  with  the  knowledge,  privity,  or  consent  of  the  plaintiffs,  demurrer  was 
sold  and  delivered  to  the  defendant,  by  the  said  Hood,  in  his,  '"^***®'"" 
the  said  Hood's,  name,  as  the  true  and  sole  owner  thereof; 
and  as  and  for  his,  the  said  Hood's,  proper  goods,  in  manner 
and  form,  &c  &c.     Demurrer,  on  the  ground  that  the  re- 
plication amounted  to  a  negative  pregnant,  and  was  am- 
biguous, as  it  left  in  doubt  whether  it  was  intended  to 
traverse  the  sale,  or  the  consent  of  the  plaintiffs. 

CoLERmoE,  J.,  made  an  order,  at  Chambers,  to  set  aside 
this  demurrer  as  frivolous ;  and 
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Chamock  now  moved  to  rescind  this  order.  It  is  oncer- 
tain  whether  the  plaintiffs,  in  their  replication,  intend  to 
traverse  the  fact  of  a  sale  of  the  goods  by  Hood  as  the  true 
owner,  or  their  alleged  privity  and  consent  [lAttledalej  J. 
— They  deny  the  whole  all^ation.  A  special  traverse  was 
not  necessary.]  In  Myn  v.  Cole  (a),  which  was  an  action 
of  trespass  for  entering  the  plaintiff's  house,  the  defendant 
pleaded  that  he  entered  by  license  of  the  plaintiff's  daughter; 
to  which  the  plaintiff  replied,  that  he  did  not  enter  by  her 
license.  This  was  considered  as  a  negative  pregnant,  and 
it  was  held  that  the  plaintiff  should  have  traversed  the  entry 
by  itself  or  the  license  by  itself  and  not  both  together. 
He  cited  also  Doctr*  Plac.  259. 


Lord  Denman,  C.  J. — This  demurrer  is  fiivolous.  The 
defendant  could  not  be  misled  by  the  traverse  in  the  repli- 
cation. The  plea  consists  of  two  parts,  m«.  the  aQ^ed  sale 
by  Hood,  the  agent,  in  his  own  name  as  the  owner,  with  the 
privity  of  the  plaindfis,  and  the  setoff,  which  is  subordi- 
nate to  the  former.     The  plaintiffi  deny  the  first  part. 

LiTTLEDAiJS,  J. — The  replication  puts  in  issue  all  the 
material  allegations  in  the  first  part  of  the  plea.  It  is  quite 
correct 

CoLEBiDOB,  J. — There  is  no  uncertainty  in  the  traverse. 
It  denies  that  a  sale  was  made  by  Hood,  in  his  own  name, 
as  the  owner,  with  the  privity  of  the  plaintifis. 

Rule  refiised. 

(a)  Cro.  Jac.  87. 
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Ex  parte  Sharpe. 

J  N  this  case,  the  defendant  was  brought  before  the  Court  Where  a  war- 

on  a  wnt  of  habeas  corpus,  by  the  keeper  of  the  gaol  oi  prehension  of 

Cambridgeshire,  and  the  return  set  forth,  as  the  cause  of  his  lender  thTs 

detainer,  a  warrant  under  the  hands  of  certain  commissioners  G«o-  ^^  ^:  ®^» 

'  ...  .  '•  3»  ''**  issued 

of  taxes  of  the  Cambridge  district,  and  which  was  backed  by  commis- 

1  .  --  ^x  !_•  J  'x^      sioners  of  taxes 

by  a  magistrate  of  the  coimty  oi  Liancasmre,  and  a  magistrate  of  the  Cam- 
of  the  county  of  Gloucestershire.  ^d  f^wM*^*"*' 

backed  by  jus- 
ticesof  Lan- 

Manning^  Seijt,  moved  to  discharge  the  appncant  out  of  cashire  and 
custody,  on  the  ground  that  he  was  illegally  detained,  by  g^ire!^ wid  on  a 
virtue  of  a  warrant  executed  out  of  the  jurisdiction  of  the  [«*«»'»  ^  \^f' 

**  beas  corpus,  it 

persons  who  had  issued  it     The  warrant  was  issued  by  the  anpeared  that 
commissioners  of  taxes  of  the  Cambridge  district,  under  ^as  in  custody 
the  authority  of  the  3  Geo.  4,  c.  88,  s.  3.     The  words  of  ^^''cambrid^r 
that  section  were,  *'  That  if  any  collector  or  collectors  of  gaol,  the  0)urt 

•^  refused  to  dis- 

the  said  duties  and  sums  of  money  aforesaid,  or  any  of  charge  him,  on 
them,  shall  neglect  or  refuse  to  pay  any  sums  or  sums  of  Ji,a'?h^^had 
money  which  shall  be  by  him  or  them  received  as  aforesdd,  ?*^*^^^" 
as  in  and  by  the  said  several  acts  or  by  this  act  is  directed,  Cheltenham, 
and  shall  detain  in  his  or  their  hands  any  money  received  -^  legal  cus- 
by  him  or  them,  and  not  pay  or  account  for  the  same  in  ^L**    *™* 
manner  directed  by  the  said  acts  or  this  act,  the  commis- 
sioners acting  in  the  execution  of  the  acts  relating  to  the 
said  duties,  or  any  two  or  more  of  them,  in  their  respective 
districts,  are  hereby  authorized  and  empowered  to  imprison 
the  person,  and  seize  and  secure  the  estate,  as  well  fineehold 
as  copyhold,  and  all  other  estate,  both  real  and  personal,  of 
such  collector  or  collectors,  wheresoever  the  same  can  be 
discovered  or  found.**    The  defendant  was  taken  at  Chel- 
tenham, and  was  now  imprisoned  at  Cambridge.     [  Williams^ 
J. — How  does  that  appear?    The  return  is  conclusive.] 
There  is  no  affidavit,  certainly,  to  shew  that  he  is  impro- 
perly in  the  custody  of  the  Cambridge  gaoler.     But  on  the 
back  of  the  warrant  are  indorsements,  made  by  magistrates 

VOL.    DC.  L   L  D.    p.  C» 
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1841.  of  Liverpool  and  Gloucester,  from  which  it  must  be  assomed 
Ex  parte  ^^  ^®  defendant  is  now  in  custody  by  virtue  of  thoae 
Sharps.  indorsements.  But  by  the  24  Geo.  2,  c  55,  s.  1,  ma- 
gpi^trates  are  only  authorized  to  back  warrants  of  magistrates, 
not  of  commissioners  of  taxes.  Then  the  commissioners 
had  only  power  to  issue  their  warrant  in  the  district  of  the 
county  of  Cambridge,  and  the  backing  their  warrant  by 
Gloucestershire  magistrates  could  not  render  an  arrest  by 
virtue  of  their  warrant  valid.  [  WHUams,  J. — Suppose  a 
party  in  custody  on  a  good  warrant,  and  there  has  been 
the  most  grossly  illegal  treatment  of  him  in  his  caption,  I 
could  not  interfere  to  relieve  him.  There  might,  perhaps, 
be  some  ground  for  proceeding  against  the  magistrate.] 
If  a  part)^  is  illegally  arrested  on  a  Sunday,  the  plaintiff 
could  not  make  his  detention  good,  by  issuing  a  good  writ 
afterwards.  So  here,  a  party  having  been  wrongfully  taken 
at  Cheltenham,  on  a  warrant  issued  by  persons  who  have 
only  jurisdiction  in  the  county  of  Cambridge,  no  backing 
by  the  magistrates  of  the  county  of  Gloucester  will  render 
the  arrest  valid* 

JVaddingUm  opposed  the  application  on  behalf  of  the 
commissioners  of  taxes.  There  was  no  evidence  that  the 
defendant  had  been  arrested  at  Cheltenham.  On  looking 
at  the  return,  it  did  not  appear  that  the  indorsements  on 
the  warrant  had  been  acted  upon.  There  was  nothing  to 
shew,  on  the  fiu^  of  the  return,  that  the  defendant  had  not 
been  taken  into  custody  in  the  town  of  Cambridge,  quite 
iadependent  of  the  indorsements.  But  even  if  he  was  taken 
at  a  place  out  of  the  jurisdiction  of  the  commissioners,  they 
had  clearly  a  right  to  arrest  the  defendant  wherever  they 
could  find  him.  Their  power  to  arrest  was  not  confined  to  the 
district  for  which  they  acted.  K  the  construction  contended 
for  was  adopted,  it  would  render  the  act  of  Parliament  per- 
fectly nugatory.  The  provision  ^*  wheresover  found"  might 
apply  to  the  person  as  well  as  estate.  But,  supposing  the 
construction  contended  for  by  the  other  side  was  allowed 
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to  pieyail,  the  defendant  could  not  be  discharged.  If,  1841. 
when  the  return  was  made  to  the  habeas  corpus  it  ap-  ^["^''V^ 
peaied  that  the  defendant  was  detained  for  a  legal  cause.  Sharps. 
the  Court  would  not  interfere.  Suppose  a  person  to 
have  escaped  into  France,  and  having  been  pursued,  was 
brought  back,  it  would  not  be  contended  that  he  could 
be  dischaiged,  because  the  original  taking  was  in  France, 
where  the  Court  had  no  jurisdiction  (a).  In  the  case  of 
the  Canadian  Prisoners,  (In  the  matter  of  Parker  and 
Others)  (b),  a  decision  to  that  effect  was  pronounced. 
There  it  appeared,  by  the  return  of  the  gaoler  of  Liverpool, 
that  the  prisoneni  applying  had  confessed  themselves  guilty 
of  treason^  and  being,  therefore,  liable  to  be  lawfiilly  de- 
tained by  the  gaoler,  although  they  had  originally  been 
arrested  in  Canada,  the  Court  would  not  interfere  to  re- 
lease them.  The  case  of  The  Queen  v.  Batcheldor,  in  the 
matter  of  the  Cimadian  Prisoners  (c),  was  in  conformi^ 
with  that  view.  In  Ex  parte  Krans{d)f  persons  were  de- 
tained without  any  warrant  on  board  one  of  his  Majesty's 
ships  of  war,  on  a  charge  of  smuggling,  and  on  suspicion  of 
murder.  They  were  brought  up  by  writs  of  habeas  corpus, 
and  it  appeared,  by  the  return  to  those  writs,  and  to  a  cer- 
tiorari which  issued  at  the  same  time,  that  the  prisoners 
might  be  guil^  of  the  offences  imputed  to  them.  The 
Court  refused  to  discharge  them  out  of  custody,  and  com- 
mitted diem  to  the  custody  of  the  Marshal,  in  order  that 
they  might  be  taken  before  some  competent  authority  to  be 
examined  touching  the  matters  contained  in  the  return, 
and  to  be  further  dealt  with  according  to  law.  That  was  a 
much  stronger  case  than  the  present,  as  there,  the  parties 

(a)  See  Ex  parte  Seott,  4  M.  &  custody  for  want  of  bail,   the 

R.  361 ;  9  B.  &  G.  446,  S.  C,  Court  refused  to  discharge  her,  on 

where  a  party,  against  whom  a  the  ground  that  she  had  been 

true  bill  for  peijury  had  been  improperly   apprehended    in    a 

founds  and  a  warrant  for  her  ap-  foreign  country. 

prehension  granted,  was  appre-  (h)  5  M.  &  W.  32. 

headed  abroad,  and  brought  her  (c)  1  P.  &  D.  516. 

in   custody,  and  committed  to  (<0  1  B.  &  C.  258. 

L  L  2 
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1841.        were  not  detained  by  virtue  of  any  warrant,  but  here,  the 

E  ^art        defendant  was  in  custody  on  a  warrant,  which  was  prima 

Sharps.      &cie  legal,  as  issued  by  competent  authority.     Being  so 

detained,  the  Court  would  not,  merely  on  the  ground  of  the 

original  caption  being  illegal,  direct  him  to  be  dischai]ged. 

Williams,  J. — I  do  not  think  there  is  anything  apparent 
to  raise  the  objection  made  by  my  Brother  Manning ^ 
because,  granting  that  his  arguments  would  be  sustained,  if 
the  fact  did  appear  upon  this  return  to  the  writ  of  habeas 
corpus,  how  does  it  appear  where  he  was  taken  on  this 
warrant?  Because,  although  I  see  on  the  face  of  the  war- 
rant two  indorsements,  which  I  concede  is  not  properly 
backed,  because  it  is  not  a  warrant  of  a  justice  of  the  peace, 
yet  there  is  nothing  to  shew  that  he  was  taken  either  at 
Gloucester  or  Liverpool.  It  might  have  been  a  precaution- 
ary measure,  for  anything  I  know,  to  try  to  take  him  at 
those  places,  on  the  supposition  that  he  was  there,  or  about 
to  be  there.  But  it  does  not  appear  that  he  was  so  captured, 
nor  is  there  anything  to  shew  that  he  might  not  have  re* 
turned  to  Cambridge,  and  been  taken  within  the  borough  of 
Cambridge,  within  which  the  commissioners  had  power  to 
act,  as  appears  on  the  fece  of  their  own  proceeding,  which 
is  not  controverted.  No  objection  is  made  to  the  form  of 
the  warrant  I  must  assume  that  this  warrant  was  issued 
by  persons  competent  to  issue  it,  within  the  borough  of 
Cambridge,  and  that  the  person  in  whose  hands  it  was 
put  to  execute  it,  had  authority  so  to  do  in  Cambridge, 
to  which  their  jurisdiction  extended.  There  is  nothing  to 
shew  the  contrary  of  his  being  so  taken,  and,  therefore, 
I  think  I  ought  not  to  discharge  the  defendant 

Defendant  remanded. 
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PuRCHELL  V.  Salter. 
{Before  the  Four  Judge*.) 

Debt  for  lOOi  for  goods  sold  and  delivered,  and  on  an  DeinjuriA,  jtc., 

■T\  i/»  !•    ^        t     ^  may  be  replied 

account  stated.     Plea,  as  to  the  first  count  of  the  declare-  in  an  action  of 
don,  that  so  far  as  the  same  relates  to  the  sum  of  232.,  contracjbut  ° 
parcel,  &c.,  the  plaintiff  ought  not  to  maintain  his  action,  JJj^*^^^* 
because  the  plaintiflb  sold  and  deUvered  the  said  goods  in  oeptions  in 
that  count  mentioned,  so  far  as  the  same  relates  to  the  said  which  ^vem' 
sum  of  23iL,  to  the  defendant,  by  and  through  the  medium  Inactions  of **^ 
of  one  George  Mason,  who,  at  the  time  of  such  sale  and  ^^  ... 
delivery,  was  the  factor  and  agent  of  the  plaintiff  in  that  croods  sold  and 
behalf^  and  entrusted  by  him  with  the  said  last-mentioned  defendant 
goods.     And  the  defendant  says,  that  the  said   Geoi^  SbrpUdnd^ 
Mason,  so  beinfir  such  factor  or  axrent,  and  intnisted  b&  spldandde- 

^  ;,        .  .     .  ,1     1  .J    liveredthc 

aforesaid,  with  the  consent  of  the  plaintiff,  sold  the  said  soods  by  one 
last-mentioned  goods   to  the  defendant  in   his,  the   said  ^\^  n  u     ' 
Geoige  Mason's,  name,  as  the  true  and  sole  owner  thereof,  J^tJ*^J|iJjiff.g 
and  as  and  for  his,  the  said  George  Mason's,  proper  goods ;  consent,  sold 

'-      *^       ^  ihQ  goods  in 

and  that  the  said  Geoige  Mason  then  appeared  to  be  such  his  own  name, 

true  and  sole  owner  by  the  plaintiff's  consent ;  and  that  the  JJ^^^^  j^^at 

plaintiff  did  not  appear,  nor  was  he  known  by  the  defend-  ^®  defendant 

ant,  at  or  before  the  time  of  the  said  sale,  as  the  proprietor  and  had  not  the 

of^  or  to  be  interested  in  the  said  last-mentioned  goods ;  and  inf  the  plain- 

the  defendant  then  bought  and  received  the  said  last-men-  ^^^Mid 

doned  goods  of  and  from  the  said  George  Mason  as  his,  bought  and 

.?*  ,    ,. ,  1  received  the 

the  said  George  Mason's,  proper  goods,  and  did  not  know,  goods  as  the 

and  had  not  the  means  of  knowing  that  the  plaintiff  was  oflST;  tbt^at 

the  owner  of  the  said  last-mentioned  goods,  or  interested  ^  *^  °^* 

therein,  or  that  the  said  George  Mason  was  only  an  agent  «nd  » indebted 

^         ®  J  "©  to  the  defend- 

in  this  behalf.     The  plea  then  went  on  to  allege,  that  before  ant,  in  a  sum 

and  at  the  time  of  the  sale,  the  said  George  Mason  was,  ^^^^^  and^a-^ 

and  continually  hath  been,  and  is  indebted  to  the  defendant  '?^*^  ^ 

fendant  is  wil- 
ling to  set  off  the  monies  so  due  from  M.     The  plaintiff  replied  de  injuria,  &c.  :  Hddt  on  de- 
onnrrer  to  the  replication,  that  the  plea  was  good,  as  a  plea  m  excuse,  and  that  de  injuria,  &c.» 
might  be  repliea  to  it. 
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in  302.  for  goods  and  chattels^  and  of  horses,  &c,  before 
then  sold  and  delivered  by  the  defendant  to  the  said  George 
Mason  at  his  request;  and  for  money  due  on  an  account 
stated,  which  said  sum  of  money  so  due  to  the  defendant, 
exceeds  the  said  sum  of  23£,  parcel,  &c,  and  all  damages 
by  the  detendon  thereof;  and  out  of  which  said  sum  so 
due,  the  defendant  is  ready  and  willing,  and  hereby  ofiers 
to  set  off  and  allow  the  said  sum  of  23ZL,  parcel,  &c,  as 
aforesaid,  and  the  said  damages.  Verification.  Replica- 
tion to  the  plea,  so  &r  as  it  relates  to  the  sum  of  23iL,  that 
the  defendant,  of  his  own  wrong,  and  without,  &c.,  did  not 
pay  the  said  sum  of  23ZL,  parcel,  &c.  &c.  Demurrer  to  the 
replication,  assigning  for  cause,  that  it  did  not  sufficiently 
traverse  or  confess  and  avoid  the  plea;  that  it  was  inadmis- 
sible, as  the  plea  did  not  consist  of  matter  of  excuse ;  that 
the  consent  of  the  plaintiff  was  improperly  traversed  with 
the  sale ;  and  that  the  plea  claimed  title  to  the  2SL  The 
objections  to  the  plea  were,  that  it  was  inconsistent  and 
contradictory,  and  amounted  to  the  general  issue. 

Martiuy  in  support  of  the  demurrer.  The  plea  is  good, 
Carr  v.  HinchUff{a).  The  debt  to  the  plaintiff  is  extin- 
guished by  the  counter  debt  De  injuria  cannot  be  replied  in 
an  action  of  debt.  It  is  admissible  in  assumpsit  only  where 
the  plea  sets  up  an  excuse  for  the  breach,  as  in  Iscuic  v. 
Farrar(b\  by  shewing  that  the  promise  was  without  con- 
sideration, and  other  cases  of  this  nature,  which  have  been 
brought  within  the  resolution  in  Crogate^t  case(c).  The 
excuse  precedes  the  breach;  but  an  action  of  debt  cannot, 
at  the  same  time,  admit  the  debt  and  excuse  the  non-pay- 
ment Jones  V.  Senior  {d)^  Elwell  v.  The  Grand  Junction 
Railway  Company  {e).  Secondly,  the  plea  shews  authority 
derived  firom  the  plaintiff,  and  claims  an  interest  in  the 
defendant     De  injuria  is  inadmissible,  Crogate^s  case. 

(a)  4  B.  &  C.  547 ;  7  Dowl.  &  (c)  8  Rep.  66. 

Ry.  42.  ((^  4  M.  &  W.  123. 

(6)  1  M.  &  W.  65.  (e)  5  M.  &  W.  669. 
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Seaian  for  the  plaintiff.  The  plea  is  contradictory.  It 
alleges  a  sale  by  the  plaintiff  by  the  agency  of  Mason,  and 
also  a  sale  by  Mason  on  his  oiwa  account  It  also  amounts 
to  the  general  issue,  because  in  denying  the  breach  in  this 
form  of  action,  it  denies  the  debt  But  as  the  plea  professes 
to  excuse  the  payment,  and  states  a  number  of  &cts,  con- 
stituting one  defence,  the  plaintiff  is  entitled  to  put  them 
in  issue  by  this  replication.  Noel  v.  Mich  (a),  Hebden  v. 
Rftel{b)y  Warner  v.  M'Kay  {c). 

Cur.ado^  mtU. 

Lord  Dbnkan,  C.  J.,  now  delivered  die  judgment  of  the 
Court  This  case  was  argued  befoi«  us  last  Term.  \¥^ 
Lordship  here  stated  the  pleadings].  Objections  of  form 
to  the  plea  are  cured  by  pleading  over,  but  all  objections  on 
matters  of  substance  remain  open  to  the  plaintiff  The  &cts 
stated  in  this  plea  were  considered  to  constitute  a  defence 
in  Oeorge  v.  Clagett  (d),  and  the  cases  there  referred  to  in 
a  note,  and  which  have  been  since  recc^ised  in  Carr  v« 
HinchUffi  In  Oeorge  v.  Clagett,  the  facts  were  given  in 
evidence ;  the  defence  was  set  up  under  the  general  issue, 
but  this  was  sometimes  pleaded  specially,  as  in  Carr  v.Hinch' 
Uffi  where,  on  objection  that  the  special  plea  amounted 
to  the  general  issue,  the  Court  held,  that  though  the  de« 
fence  was  available  under  the  general  issue,  it  might,  never- 
theless, be  {Jeaded  specially.  As  to  the  other  objections 
raised  in  this  case,  they  do  not  amount  to  any  real  objection 
either  in  form  or  substance.  The  plea  being  good,  we  must 
now  consider  the  replication.  In  former  times,  the  replica- 
tion de  injuria  was  allowed  in  trespass,  replevin,  defiunation, 
and  malicious  prosecution,  but  it  does  not  seem  to  have 
occurred  in  assumpsit  on  promises,  or  debt  on  simple  con- 
tract; nor  was  it  likely  to  occur  in  the  latter  actions,  be- 
cause the  general  issue,  in  those  cases,  would  let  in  the 
whole  of  the  defendant's  case.  In  the  old  entries,  we  find 
no  instance  of  the  replication  in  assumpsit  or  debt  on  simple 

(a)  2  C,  M.  &  R.  360.  (c)  1  M.  &  W.  591. 

(A)  6  Scott,  442.  (<0  7  T.  R.  359. 
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contract,  but  since  the  new  Rules  special  pleas  have  be- 
come more  necessary,  and  no  provision  is  made  for  the 
plaintiff  to  reply,  so  as  to  take  separate  issues  on  the 
different  facts  stated  in  the  plea.  But  at  the  same  time, 
if  the  facts  amount  to  one  entire  defence,  although  the 
Court  will  not  allow  separate  issues,  yet  they  may  be  put  in 
issue  altogether,  and  the  Court  will  permit  the  plaintiff  to 
have  a  comprehensive  form  of  replication.  Doubts  have 
arisen  from  time  to  time,  whether  this  could  be  done  in 
assumpsit  or  debt  on  simple  contract,  but  afler  the  best 
consideration  we  can  give,  we  are  of  opinion,  that  if  a 
plaintiff  may  reply  that  the  defendant  of  his  own  wrong, 
and  without  the  cause  alleged,  committed  the  trespass  or 
the  grievance  as  spoken  or  published  in  the  hbel,  so  the 
same  principles  of  pleading  may  be  extended  to  a  reply, 
that  the  defendant  broke  his  covenant  or  his  promise,  or 
refused  to  pay  the  debt ;  or  that  he  broke  the  contract,  if 
this  form  should  be  preferred,  and  in  debt,  omitting  the 
words  "  of  his  own  wrong ;"  that  the  defendant  "  without 
the  cause  allied,''  refused  to  pay  the  debt  But  if  this 
compendious  form  of  replication  be  allowed,  the  plaintiff 
must  be  confined  within  some  limits.  There  are  some 
exceptions  stated  in  Crogate^s  case,  and  although  this  may 
not  be  thought  to  have  any  direct  application  to  this  fonn 
of  action,  yet  if  in  consequence  of  a  new  practice  in  pleading, 
a  new  form  of  replication  be  engrafted  on  this  action  from 
others,  it  is  most  convenient  to  adopt  the  rules  and  de- 
cisions which  have  been  made,  so  far  as  they  are  applicable 
to  it.  Before  adverting  to  those  decisions,  we  will  again 
notice  the  case  of  Carr  v.  Hinchliff^  where  it  was  ob- 
jected to  the  plea,  that  it  imposed  a  hardship  on  the  plain- 
tiff, as  it  com{)elled  him  to  admit  one-half  of  the  defendant's 
case.  Mr.  Justice  Bayley^  however,  said,  '^supposing  it 
to  be  so,  that  can  not  be  adopted  by  the  Court  as  a  ground 
for  saying  that  the  plea  is  bad :  but  I  am  not  prepared  to 
say,  that  the  plaintiff  might  not  have  framed  his  repli- 
cation so  as  to  put  in  issue  both  the  sale  by  the  fiKrUx* 
and  the  debt  .stated  to  be  due  from  him  to  the  defendant 


Salter. 
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as  allied  in  the  plea.     Those  two  facts  constitute  one        1841. 
matter  of  defence^  and  the   replication   su^ested  might,      p„r^bll 
probably,  be  supported  by  the  cases  of  Robinson  v.  Jtaley, 
and  ffBrien  v.  Saxon\     But  he  did  not,  perhaps,  intend  to 
give  any  decided  opinion.      In  Robinson  v.  Raley  (a)  there 
was  a  justification  under  a  right  of  common ;  and  the  re- 
plication traversed  that  the  catde  were   the  defendant's 
cattle,  and  that  they  were  levant  and  couchant  on  the  pre^ 
mises,  and  that  they  were  commonable  cattle.     There  was 
a  special  demurrer,  and  the  Court  held  the  replication  good, 
because  the  several  facts  put  in  issue,  constituted  only  a 
single  proposition,  viz.  the  measure  of  common.   In  OBrien 
V.  Saxon  (&),  which  was  an  action  for  maliciously  suing  out 
a  commission  of  bankrupt,  the  defendant  pleaded  that  the 
plaintiff  was  a  trader,  and  that  he  contracted  a  debt  to  the 
amount  of  1002.,  and  became  a  bankrupt ;   to  which  the 
plaintiff  replied  de  injiuria.     On  demurrer,  the  Court  held 
the  replication  good,  because  these  facts,  connected  together, 
contained  one  entire  proposition.     These  cases  ran  on  the 
the  same  principles  of  pleading  as  are  laid  down  in  Crogatet 
case.     Several  cases  have  occurred  since  the  new  Rules, 
either  direcdy  applicable,  or  where  the  general  doctrines  of 
this  branch  of  pleading  have  been  adverted  to.     Hooker  v. 
Nye  (c),  SoUy  v.  Neish  (rf),  Crisp  v.  OHffiths  {e\  fVhittaker 
V.  Mason  (f).  Griffin  v.    Yates  (g\  Isaac  v.  Farrar  (h), 
Jones  V.  Senior  (i),  Watson  v.  WUks  (j),  Hebden  v.  Ruel{k), 
and  ElweU  v.  The  Grand  Junction  Railway  Company  (/). 
It  is  not  necessary  to  state  the  particulars  of  these  cases ; 
the  facts  in  this  description  of  pleas  are  so  much  varied, 
that  they  do  not  furnish  much  room  to  argue  from  one  to 
another :  but  the  general  conclusion  fix>m  them  is,  that  a 

(a)  1  Barr.  316.  {g)  2BJngN.  C.  579;  2  Scott, 

{b)  3  B.  &  C.  908  ;   4  Dowl.  k       845. 

Ry.  579.  (A)  1  M.  &  W.  65. 

(c)  1  C.«  M.  &  R.  258.  (t)  4  M.  &  W.  123. 

{(S)  2  Co  M.  &  R.  355.  0)  5  A.  &  B.  237  ;  6  Nev.  & 

(e)  2  C,  M.  &  R.  159.  Man.  752. 

(/)  2  Bing.  N.  C.  359;  2  Scott,  (*)  6  Scott,  442. 

567.  (0  5  M.  &  W.  669. 
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1841.        plea  or  replication  cannot  be  rejected  as  muld&rious,  if  all 
^^^^^1^^^     the  fiu^ts  stated  in  the  plea  constitute  one  defence^  for  the  rule 
«•  of  pleading  is,  not  that  the  issue  must  be  joined  on  a  mng^e 

fitct)  but  a  single  point  of  defence.     It  must,  however,  be 
understood,  that  there  must  be  nothing  of  tide  or  interest 
in  the  plea,  so  as  to  &I1  within  the  exception  in  Crogate^s 
case,  but  that  the  plea  must  consist  of  mere  matter  of 
excuse  for  non-performance ;  that  it  must  not  deny  the 
promise,  for  that  would  be  a  bad  special  plea,  and  make  the 
replication  bad ;  nor  must  the  plea  amount  to  matter  of  dis- 
charge*    These  being  the  principles  on  which  these  plead- 
ings are  to  be  considered,  let  us  now  consider  this  particular 
replication.     We  have  before  noticed  the  approval  of  Mr. 
Justice  Bay  ley  of  such  a  replication,  if  it  should  ever  arise. 
In  lituic  V.  Farrar,  Lord  Abinger  recognizes  Carr  v.  Hinch' 
Uff  with  approbation.     But  as  the  question  is  raised  be- 
fore us  on  this  demurrer,  it  is  proper  to  exanune  whether 
the  rules  of  pleading,  which  we  have  above  stated,  wiO 
govern  this  case.     This  replication  is  not  multifiirious,  be- 
cause the  jQu^  stated  in  the  plea  make  but  one  defence, 
which  the  plaintiff  puts  in  issue.    The  plea  does  not  deny 
the  plaintiff's  tide,  though  it  details  the  circumstances 
under  which  the  sale  was  made ;  nor  does  it  amount  to  a 
discharge  of  the  debt    Pleas  in  discharge  are  distinguish- 
able from  pleas  in  excuse ;  they  bear  on  and  apply  to  the 
debt  itself  and  put  an  end  to  it     Such  are  pleas  of  pay- 
ment, accord  and  satisfection,  of  a  bond  given  for  a  simple 
contract  debt,  dischaige  before  breach,  and  dischaige  under 
Bankrupt  or  Insolvent  Debtors'  Acts.     All  these  pleas  shew 
that  the  debt  is  gone,  and  if  a  debtor  does  not  choose  to 
avail  himself  of  them,  it  is  his  own  fault  if  he  has  to  pay 
the  debt  twice  over.     But  the  plea  in  the  present  case  is 
collateral  to  die  debt ;  the  having  a  set-off,  is  no  dischaige 
of  the  debt     The  defendant  says  in  effect,  **  I  find  the 
plaintiff  owes  me  more  money  than  I  owe  him,  and  I  do  not 
choose  to  pay  this  debt"  He  is  not,  however,  bound  to  set  off 
his  debt  against  the  plaintiff's  debt,  nor  will  he  be  in  a  worse 
situation  by  omitting  to  do  so;  he  may  pay  the  plaintiff,  and 
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then  sue  him  for  his  own  debt;  and  he  may  have  good  reasons        1 841 . 
f<»r  preferring  that  course  rather  than  set-off  his  debt  It  is  no     pJJ^^^^^ 
bar  until  he  makes  his  election,  andwhen  he  elects  to  plead  by  ^' 

way  of  set-off,  although  it  is  a  bar  to  the  action,  it  is  not  a  plea 
in  dischaige.  It  is  true  that  in  Carr  v.  HinchUff^  some  of 
the  judges  spoke  of:  the  plea  as  being  one  in  dischaige,  by 
extinguishing  the  debt ;  but  their  attention  was  not  drawn 
to  the  difference  between  pleas  in  excuse  and  pleas  in  dis- 
charge, and  the  question  in  that  case  was,  not  whether  the  plea 
was  a  plea  in  excuse.  We  are,  therefore,  of  opinion,  that 
this  is  a  plea  in  excuse,  and  not  a  discharge.  As  to  tiie 
two  other  objections,  that  the  plea  shews  authority  derived 
from  the  plaintiff,  and  also  claims  title^  that  is,  an  interest! 
in,  and  right  to  retain,  part  of  the  debt ;  these  objections 
which  are  taken  from  Crogate^s  case,  are  wholly  inapplicable 
to  the  facts  stated  in  this  plea.  Upon  tiie  whole,  we  are  of 
opinion  that  the  plea  is  good,  and  that  the  replication  in 
answer  is  also  good,  and  our  judgment  is  for  the  plaintiff. 

Judgment  for  die  plidntiff  (a). 

(a)  See  Bardons  v.  Selby,  1  C.  &  M.  500. 

CuBREY  and  Another  v.  Bowkeb. 

%yHARNOCK  moved  to  set  aside  the  issue,  and  all  sub-  it  is  too  Ute  to 
sequent  proceedings  for  irr^ularity,  with  costs.     The  ir-  ^^f  the  writ 
regularity  complained  o(  was  that  the  writ  of  summons  was  ^^1!^^?~ 
tested  on  the  8th  of  January,  1841,  on  which  day  it  was  issue,  after  a 
served,  and  in  the  issue,  it  was  described  as  dated  the  23rd  isth^of  iSLch 
of  December,    1840,  contrary  to  the  rules  of  H.  T.,  4  ^  rif,al^i!^h 
Wm.  4  (a),  which  required  the  true  date  of  the  writ  to  be  Auingthat  pe- 
inserted  in  the  issue.     The  facts  were  these,  the  issue  was  fendant,  who 
delivered  on  the  13th  of  March,  1841,  without  any  notice  toraeyToOT-"* 
of  trial ;  on  the  16th  of  April>  notice  of  trial  was  ^ven,  J'^cted  his  de- 

•       i  :i  I   »enc8  in  person, 

whereupon  the  defendant,  who  had  previously  conducted 
the  proceedings  in  person,  applied  to  an  attorney.     On  in- 

(a)  Ante,  vol.  2,  p.  327- 
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spectiug  the  issue,  the  error  in  stating  the  date  of  the  writ 
of  summons  was  discovered,  and  instructions  were  given  to 
apply  to  the  Court  On  the  evening  of  that  day  the  at- 
torney was  taken  ill,  and  died  the  following  day,  the  17tL 
On  the  21st,  defendant  applied  at  the  chambers  of  his  at- 
torney, and  for  the  first  time  found  the  cause  of  the  delay 
in  making  the  application.  In  support  of  the  application 
Wright  v.  Perreri  (a)  was  cited,  where  the  Court  set  aside 
the  verdict,  because  the  date  of  the  writ  of  summons  was 
incorrectly  stated  on  the  writ  of  trial 


CoLERiDOE,  J. — Applications  to  set  aside  proceedings 
for  irr^ularity,  (and  there  is  clearly  an  irregularity  in  this 
case,)  must  be  made  according  to  the  33rd  rule  of  H.  T., 
2  Wm.  4  (i),  within  a  reasonable  time,  or  before  the  party 
applying  takes  any  fi^iesh  step  with  knowledge  of  the  irre- 
gularity. Now  it  is  true,  that  the  defendant  has  taken  no 
fiiesh  step,  and  the  time  from  the  16th  of  April  to  the  pre- 
sent time,  has  been  reasonably  accounted  for ;  but  I  think 
that  the  reason  assigned  by  the  defendant's  counsel  for  the 
delay  from  the  13th  of  March  to  the  16th  of  April,  viz., 
that  the  defendant  was  conducting  the  defence  in  person,  is 
not  sufficient  K  parties  choose  to  conduct  their  own  cases, 
they  must  submit  to  the  same  rules  as' other  persons.  Tbe 
Court  cannot  make  any  distinction. 


(a)  Ante,  vol.  5,  p.  463. 


Rule  refiised. 
ib)  Ante,  vol.  I,  p.  ISd. 


Regina  v.  The  Justices  of  Wn-Ts. 
{Before  the  Four  Judge**) 

Notice  of  an      JKULE  nisi  for  a  certiorari  to  remove  an  order  of  the 
intended  appiu   Quarter  Sessions  of  the  peace  for  Wiltshu^,  by  which  an 

cation  for  a  cer-  *^  >      j  •— 

tiorari  to  re- 
move an  order  of  justices  in  Quarter  Sessions,  made  on  the  hearing  of  an  appeal,  stated  the 
names  of  the  appellant  and  of  the  respondent,  and  was  signed  by  J.  B.,  attorney  for  the  res- 
pondents, and  the  notice  was  ffiven  to  three  justices,  who  were  sworn  to  have  been  present  at  the 
trial  and  hearing  of  the  appew  :   HM,  a  sufficient  notice  under  stat.  13  Geo.  2,  c.  Ifl,  s.  6. 
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order  of  justices  had  been  quashed  on  appeal.  The  order  1841. 
of  sessions  was  signed  "  By  the  Court,  S.,  clerk  of  the  peace."  reoina 
The  notice  of  the  intended  application  for  the  writ,  was  as  ^.    ,  «»• . 

.  .  .       .         The  Justices  of 

follows: — "  I  hereby  give  you  notice,  that  at  the  expiration  Wilts. 
of  six  days  next  after  the  service  of  this  notice,  or  as  soon 
after  as  counsel  can  be  heard,  it  is  intended  to  move  her 
^  Majesty's  Court  of  Queen  Bench,  at  Westminster,  for  a 
writ  of  certiorari,  to  be  issued  to  remove  the  judgment,  order, 
and  aU  other  proceedings  had  and  taken  at  the  general 
Quarter  Sessions  of,  &c.,  in  a  certain  matter  of  appeal 
against  an  account  of  C.  S.,  E.  E.,  C.  J.,  and  J.  S.,  late 
churchwardens  and  overseers  of  the  poor  of  the  parish  of 
Bradford,  in  the  said  county  of  Wilts,  wherein  T.  S.  was 
appellant,  and  the  said  C.  S.,  E.  E.,  C.  J.,  and  J.  S.  were 
respondents.  Dated  this  26th  of  October,  1839."  (Signed) 
**  J.  B.,  attorney  for  (he  respondents."  "To  W.  H.  L.  Bruges, 
John  Ravenhill,  and  J.  L.  Phillips,  Esqs.,  the  Rev.  E.  J. 
Williams,  clerk,  and  others,  her  Majesty's  justices  of  the 
peace  in  and  for  the  county  of  Wilts."  Affidavit  was  made 
of  service  of  this  notice  "  on  W.  L.  H.  Bruges,  J.  L.  Phillips, 
and  J.  Ravenhill,  three  of  her  Majesty's  justices,  &c.  for  the 
county  of  Wilts,  and  that  they  were  present  at  the  trial 
and  hearing  of  the  appeal." 

Sir  F.  Pollock  and  Archbold,  in  shewing  cause,  objected, 
that  under  the  13  Geo.  3,  c.  18,  s.  5,  this  was  not  a  suffi- 
cient proof  of  notice  to  the  justices  who  made  the  order. 
It  is  consistent  with  this  affidavit,  that  the  justices  who  are 
named,  may  have  taken  no  part  in  the  proceedings,  or  may 
have  quitted  the  Court  before  the  judgment  was  pronounced. 
[Lord  Denman,  C.  J. — It  is  sworn  that  they  were  present 
at  the  trial  The  order  is  the  act  of  the  whole  Court,  and 
how  could  it  be  shewn  that  any  individual  justice  took  part 
in  the  order  except  by  shewing  his  presence  ?  The  justices 
set  forth  the  claim,  and  it  is  the  deponent  who  reports  their. 
deciaon].  Secondly,  the  notice  is  signed  by  the  attorney  for 
the  respondents,  but  it  is  not  stated  that  they  are  ^'  the  par- 
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1 84  ]  •  ties  siUDg  forth  the  writ"    [Lord  Denmaih  ^  J* — He  signs 

^^^^  the  notice  of  the  intended  application  as  the  attorney  of  the 

I'* .  respondents,  who  are  all  named  in  the  notice.    In  effect, 

Wilts.  he  says  that  he  intends  to  apply  as  their  attorney]. 

Per  Curiam. 

Rule  absolute. 


Ex  parte  Brown. 

Where  a^  KnOWLES  applied^  pursuant  to  22  Geo.  2,  c  46,  s.  9, 

fromlus  aitU  on  behalf  of  an  articled  clerk,  that  he  might  be  discharged 

grounTof  hii  ^™  ^  articles,  and  be  at  liberty  to  enter  into  fresh  ones 

master's  insttu-  ^^h  another  attomev,  on  account  of  the  insanity  of  the 

yff  be  must  be  *'  " 

articled  to  gentleman  to  whom  he  was  now  articled.  In  the  month  of 
nev  for  the  re-  July,  1837,  he  WBS  articled  to  a  gentleman  named  Parkins^ 

^litl  ^^  ^^  ^^  ^^^  ^^^  ^®  month  of  November,  1840, 
Tearsnne-        he  reeularly  served  Mr.  Parkins.    In  the  last -mentioned 

lapsed  at  the  7^    i_  ,  ^  ,      , 

time  of  the  in-  month,  that  gentleman  unfortunately  became  insane.  At 
menctng^uid  ^^^  another  attorney  carried  on  the  business  on  account 
thrtime^smed  ^^  ^^*  Parkins,  and  under  the  gentleman  so  acting  as 
after  that  agent  to  the  master,  the  clerk  continued  to  serve.  After- 
other  attorneys  wards,  the  business  was  assigned  to  another  peracm,  who 
^^"^^1^^?,  carried  it  on  for  his  own  profit  With  this  latter  gentleman 
husiness,  can     j^e  Served  a  further  time.    Mr.  Parkins  still  continuinir  in 

not  be  reck.  ^  ^      ^  ^ 

oned.  a  State  of  unsound  mind,  the  present  applicaticm  became 

necessaiy,  in  order  to  execute  new  articles  for  the  omu- 
pletion  of  the  five  years'  service.  The  question  was^ 
whether  the  time  which  had  been  served  with  the  gentle- 
man who  stood  in  the  relation  of  an  agent  to  Mr.  Parkins^ 
and  afterwards  with  the  assignee  of  the  business  of  that 
gentleman,  was  to  be  reckoned  in  the  period  of  five  yean, 
so  that  he  need  only  be  articled  for  the  remainder  of  the 
five  years,  after  deducting  the  period  of  service  with  Mr. 
Parkins,  and  the    latter   service   aheady  described;   or. 
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whether  that  period  could  not  be  deducted,  so  that  he  must        1841. 
be  articled  for  that  period  of  the  service  which  remained     ^]pv^ 
unexpired,  when  the  insanity  of  the  master  commenced.     It       Brown. 
was  sulMnitted  that  the  service  under  the  two  persons  men- 
tioned, after  the  master  became  insane,  ought  to  be  calcu- 
lated, as,  if  the  master  had  recovered  after  a  time,  and  the 
derk  had  continued  in  his  service,  the  intermediate  period 
would  have  been  taken  into  the  calculation. 

CouBBiDOE,  J« — It  cannot  be  said  that  the  service  since 
the  master  became  insane,  was  service  under  the  articles. 
But  I  will  not  say  what  might  have  been  the  effect  of  that 
service,  if  there  had  been  an  adoption  of  it  by  the  master. 
Here,  however,  there  was  none.  The  clerk  may  be  dis- 
charged  fiom  his  articles,  be  at  liberty  to  enter  into  fresh 
articles  with  another  person  for  the  reminder  of  the  period 
of  five  years  that  had  not  elapsed  in  the  month  of  Novem- 
ber, 1840,  when  the  master  became  insane. 

Rule  accordingly. 


MrrCBELLfK  FOSTBB. 

{Before  the  Four  Judges.) 

J.  RESFASS  for  taking  goods.     Flea,  not  guilty.     At  the  The  4  &  5 
trial,  at  the  Cambridge  Spring  Assizes,  1839,  before  Tindal,  ]^^%^* 
C.  J.,  it  appeared  that  the  action  was  brought  for  the  seizure  *  «ummoM 

.     .  .     .  .       ,  ^  appear  be- 

of  the  plaintiff's  goods  under  a  conviction  by  two  justices,  fore  justices, 

(of  whom  the  defendant  was  one),  for  an  offence  against  i^  gammoiis 

the  4  &  5  Wm.  4,  c.  51,  s.  19,  in  having  the  words  "licensed  ""^^^^^g^j^i 

to  deal  in  spirits'*  painted  on  his  door  without  due  authority,  be  served  ten 

,  ,        days "  at  least*' 

By  this  Statute,  the  summons  to  appear  and  answer  the  in-  before  the 
fonnatioD  is  required  to  be  served  « ten  days  at  least"  before  ^^^^  ,t«- 

moned  on  the 
30th  day  of  the  month  to  appear  on  the  30th,  and  waa  coimcted  for  de&nlt  of  appearance : 
jRtId,  that  the  justices  had  no  jurisdiction,  as  the  ten  days  must  be  reckoned  exclusive  of  the  day 
of  serriog  ihe  summons,  and  that  of  oonyicting  the  defendant. 
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1841 .        the  time  therein  appointed  for  the  hearing  of  the  complaint. 

^JJj^^^^     By  the  conviction  it  appearecL  that  the  information  had 

V.  been  laid  on  the  20th  of  September,  and  the  plaintiff  had 

FoBTKft 

been  convicted,  on  default  of  appearance,  on  the  3(>th.  The 
plaintiff  had  not  appealed  against  the  conviction.  Verdict 
for  the  plaintiff,  with  5L  damages,  leave  being  given  to  the 
defendant  to  move  to  enter  a  nonsuit,  if  trespass  was  not 
the  proper  form  of  action.  A  rule  nisi  had  been  obtained 
accordingly. 

Biggs  Andrews  now  shewed  cause,  and  oited  Ex  parte 
Prangley{a)i  and  Rex  v.  The  Justices  of  Shropshire  {b)^  as 
authorities,  that  ^'  ten  days  at  least"  must  be  counted  as  ten 
clear  days  exclusively  of  the  day  of  giving  the  notice,  and 
the  day  of  the  conviction.  There  was  a  total  want  of  juris- 
diction in  the  convicting  justices,  as  the  time  allowed  by  the 
statute  for  appearing  to  the  information  had  not  expired  on 
the  30th. 

The  Court  then  called  upon 

The  Attorney  General  and  Storks,  Serjt,  contra.  By 
Reg.  Gen«,  H.  T.,  2  Wm.  4,  c.  8(c),  unless  the  days  are  ex- 
pressed to  be  *'  clear"  days,  the  last  day  is  not  excluded. 
That  has  been  the  uniform  mode  of  computation  since  that 
rule  of  Court 

Lord  Denman,  C.  J. — A  clear  want  of  jurisdiction  i^ 
pears  on  the  face  of  the  conviction,  as  the  time  allowed  for 
the  plaintiff  to  attend  and  answer  the  complaint  before  the 
justices  had  not  expired,  according  to  our  dedsion  in  Jlex 
V.  The  Justices  of  Shropshire,  from  which  we  are  not  dis- 
posed to  depart  Ten  days  ^'at  least"  must  mean  not  leas 
than  ten  days,  according  to  any  construction. 

Patteson,  J. — The  last  decision  of  this  Court,  JRex  ▼. 
The  Justices  of  Shropshire,  is  in  point,  and  it  is  better  to 

(a)  4  Ad.  &  Ell.  781.  (c)  AiUt,  vol.  1,  p.  MO. 

ib)  8  Ad.  &  El.  173. 
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adhere  to  the  rule  of  constniction  aa  there  laid  down.    The        1841. 
plaintiff  was  prematurely  convicted  in  his  absence.  Mitchell 


V. 

Foster. 


Williams^  J« — The  expiration  of  the  time  was  necessary 
in  this  instance  to  give  the  justices  jurisdiction. 

Rule  discharged  (a) 

(a)  See  Young  v.  Higgon,  ante,  c.  44,  8.  1>  the  time  must  be  com- 

vol.  8,  p.  212,  where  it  was  held,  puted  ezclusive,  both  of  the  day 

that  in  a  notice  of  action  against  of  giving  notice  and  of  bringing 

a  magistraley  under  24  Geo.  2,  the  action. 

Palbier  r.  Bbale  and  Another. 

MiiRLE  shewed  cause  against  a  rule  nisi,  obtained  by  Where  a  plain- 
Barstaw,  calling  on  the  defendant  to  shew  cause,  why  the  JJ^^JJ^^^. 
nisi  prius  record,  and  all  the  earlier  proceedimra  in  the  sons  defend- 

'^  ,    .  ®  ants,  the  Court 

cause,  should  not  be  amended,  by  striking  out  the  name  of  will,  previous  to 
one  of  the  defendants.  It  was  an  action  on  a  charter-party,  ^^  g/'^^  ^ 
airainst  the  two  defendants  as  owners.     The  cause  went  l^  "track  out 

^  ^  of  the  proceed- 

down  for  trial  at  the  last  assizes  for  Gloucester.     It  was  ings,  subse- 

then  ascertained,  that  although  the  charter  party  had  been  writ,  on  pay- 
entered  into  on  the  22nd  September,  in  the  previous  year,  JhererndSn^ 
one  of  the  defendants  had  not  become  registered  owner  defendmt 

°  beinff  allowed 

until  the  28th  September.  An  application,  previous  to  the  to  plead  dc 
cause  being  called  on,  was  made  to  Mr.  Justice  Erskine^ 
who  was  the  judge  presiding  on  the  civil  side,  to  amend,  by 
striking  out  the  name  of  the  defendant  who  had  thus  been 
improperiy  joined.  His  lordship,  however,  refused  to  do 
so,  and  the  record  was  accordingly  withdrawn.  The  pre- 
sent rule  was  then  obtained.  Erie  contended,  that  the 
application  could  not  be  allowed  to  succeed,  as  it  was,  in 
&ct,  sought  to  amend  the  writ,  which  the  Court  had  no 
power  to  da  Wherever  the  Court  had  interfered  to  amend 
the  writ,  by  allowing  a  new  party  to  be  introduced  on  the 
record,  it  was  where  the  claim  would  be  barred  by  the 
VOL.  IX.  MM  D.  p.  c. 


novo. 
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Bbalb 

wad  Another. 


Statute  of  LimitationB.  In  the  case  of  Lakin  ▼•  fFai$on  («)» 
which  was  an  action  by  ezecutoiSy  the  defendant  pleaded 
in  abatement  the  non-joinder  of  another  executor,  who 
had  not  proved,  the  Court  allowed  the  proceedings  to  be 
amended,  on  payment  of  costs,  as  the  Statute  of  limitatioiis 
would  have  been  a  bar  to  a  firesh  action.  There,  Mr.  Baron 
Parke  said,  ^^  All  the  judges  have  come  to  the  resolutian 
that  in  future,  since  the  Uniformity  of  Ph>cess  Act,  no 
amendment  of  this  kind  ought  to  be  allowed,  unless  when 
the  Statute  of  Limitations  would  be  a  bar,  and  that  is  to  be 
the  only  exception*"  In  Cooper  v.  Whiiehouie  {b),  it  was 
held,  that  if  one  sue  several  defendants  in  debt,  and  the 
evidence  does  not  fix  all  the  defendants,  the  plaintiff  musi 
be  nonsuited,  and  the  judge  will  not  allow  the  declaration 
to  be  amended,  by  striking  out  the  names  of  those  defend- 
ants who  are  not  affected  by  the  evidence.  In  Doe  dem. 
Poole  V.  ErringUm  (c),  it  was  held,  that  a  count  in  eject- 
ment, laying  a  joint  demise  by  two,  is  not  supported  by 
proving  the  two  to  be  entitled  as  tenants  in  common ;  the 
judge  at  Nisi  Prius  having  refiised,  on  this  olgection  beii^ 
taken,  to  amend  the  record  by  i^tering  the  demise,  and  the 
plaintiff  having  thereupon  been  nonsuited*  the  Court  would 
not  interfere  with  that  discretion.  Under  these  cireom- 
stances,  the  present  rule  must  be  dischaiged. 


Barstotv,  in  support  of  the  rule,  contended  that  the 
of  Cooper  v.  WhUehoute  was  one  in  which  the  application 
was  made  at  Nisi  Prius,  whereas,  here,  the  applicati<Hi  was 
made  before  the  cause  came  to  be  tried.  It  did  not  follow, 
that  because  the  judge  at  Nisi  Prius  would  not  amend  in 
the  manner  proposed,  that,  therefore,  such  an  amendment 
could  not  be  made  previously.  [Co&rtd^^,  J.— The  di£S- 
culty  which  I  find  in  considering  the  application  is^  that 
the  judges  have  decided  that  they  will  not  make  sach  an 
amendment  as  is  here  prayed,  except  for  the  purpose  of 
preventing  the  operation  of  the  Statute  of  I^nitataooa.] 

(a)  AnU,  vol.  2,  p.  633.    (6)  6  C.  &  P.  545.    (e)  1  Ad.  &  El.  750. 
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The  detenninatioa  in  quesdon  of  the  judges  only  applied        1841. 
to  amendment  of  the  writ;  such  an  amendment  was  not,       Palmbb 
however,  necessary  in  the  present  case.     It  was  sufficient  to        „  *- 
amend  the  issue.   No  injury  whatever  could  aiJse  to  the  de-    and  Anotlien 
fendant  by  sudi  an  amendment  being  made,  although  great 
expense  and  inconv^ence  must  result  to  the  plaintiff  &om 
the  application  not  being  granted 

CoLEBnx^E,  J. — By  1  Reg.  Gen.,  M.  T.,  3  Wm.  4  (a)»  it 
is  onleied>  »  That  eveiy  writ  of  summons,  capias,  and  de- 
tainer shall  contain  the  names  of  all  the  defendants,  (if  more 
than  one),  in  the  action,  and  shall  not  contain  the  name 
or  names  of  any  defendants  in  more  actions  than  one."  In 
ColdweU  V.  Blake  (6),  the  Court  of  Exchequer  held,  that 
in  a  writ  against  several,  the  plaintiff  may  disclare  against 
one  only ;  but  if  he  declare  against  any  other  defendant 
afterwards,  he  will  be  irregular.  The  Court  then  expressed 
an  opinion,  that  the  objection  did  not  appear,  until  the 
plwitiff  came  to  declare  against  the  second  defendant  On 
the  authority  of  that  case,  I  think  that  the  present  rule  may 
be  made  absolute  for  the  amendment  of  all  the  proceedings^ 
except  the  writ,  on  payment  of  all  the  costs  of  both  the  de^ 
fendants,  the  defendant  who  remains  on  the  record  being  at 
liberty  to  plead  afiesh. 

Rule  absolute  accordinglyi 

(«)  AaUet  vol.  1>  p.  470.  (6)  Ante^  vol.  3^  p.  666( 


Lamb  9.  Micrlethwaite; 

{Before  the  Four  Judges,) 

JLtEBT  foi*  goods  sold  and  delivered.     Pleas,  nunquam  i.plamti£fer- 
indebitatus,  and  payment     The  goods  consisted  chiefly  of  ^J^^jjf ^" 

particulars  of 
demand,  as  among  tho  pavtneots  for  which  he  gave  credit,  an  article,  which,  m  fact,  had  not 
been  pdd  for,  bat  returned  :   ffdd,  that  the  judg^e  rightly  left  it  to  the  jury  to  say  whetheri  ill 
hieti  the  bdance  ai  the  whole  aooovnt  was  or  not  in  the  plaintiff's  favoor. 

M  M  2 
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ardcleii  of  plate.  A  bill  of  particalars  had  been  delivered 
in  the  usual  manner,  shewing  a  deUyery  of  goods  to  the 
amount  of  949^  lOs.  On  the  credit  side  of  the  account  a 
great  many  payments  were  entered,  and  their  whole  amount 
was  stated  at  920^  lOs.  The  action  was  brought  for  die 
balance.  But  in  addition  to  these  payments,  and  on  the  same 
side  of  the  account,  was  an  entry  of  84/L  16«.,  being  the  value 
ofa  silver  tea  umwhich  had  been  returned.  Atthe  trial  of  the 
cause,  before  Lord  Denmath  C.  J.,  at  the  London  Stdngs  after 
last  Hilary  Term,  these  particulars  of  demand  were  put  in 
evidence,  and  Bayley,  for  the  defendant,  then  insisted,  that 
on  his  own  shewing,  the  plaintiff  had  no  ground  of  acticm, 
for  that  there  being  but  a  balance  of  29i  in  &voar  of  the 
plaintiff  on  the  money  account,  that  balance  was  more  than 
covered  by  the  value  of  the  tea  urn.  The  jury,  however, 
on  being  asked  whether,  in  ftct,  they  believed  that  there 
was  a  balance  in  fisKvour  of  the  plaintiff,  answered,  that  there 
was,  and  found  a  verdict  for  that  amount  in  his  fisivour. 


Bayley  now  moved  to  set  aside  this  verdict,  and  finr  a 
new  trial.  In  the  case  of  Kenyon  v.  JFakei  (a),  the  Court 
of  Exchequer  refosed  to  set  aside  a  verdict  given  for  a  de- 
fendant, where  the  plaintiff  had  gone  for  a  balance  of  the 
arrears  of  a  salary  of  15«.  per  week,  and  where  the  par- 
ticulars shewing  payment  of  half  the  amount,  the  jury  had 
negatived  the  claim  for  more.  The  Court  there  proceeded 
on  the  principle  that  the  plaintiff  must  be  bound  by  hia 
particulars.  And  that<»se  was  the  stronger,  as  there,  no  plea 
of  payment  was  on  the  record.  And  in  Eastmck  v.  J9ar- 
man{b\  that  Court  heM,  that  where  a  plaintiff,  by  hia 
particulars  of  demand,  after  giving  credit  for  sums  paid, 
claims  a  balance  only,  the  plea  of  payment  must  be  consi- 
dered as  pleaded  to  that  balance,  though  some  of  the  items  for 
which  credit  is  given,  were  paid  for,  after  action  bron^t(e). 


(a)  Ante^  vol.  6,  p.  106 ;  2  Mee. 
&  Well.  764. 
(6)  Ante,  vol.  8,  p.  399;  6  Mee. 


&  W.  13. 

(c)  Bat  tee  BatUjf  ▼.  Moart, 
tMte,  vol.  8,  p.  376. 
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The  principle  of  both  these  cases  was  the  same,  that  the 
plaintiff  nnist  not  be  allowed  to  contradict  his  own  particulars. 

Patteson^  J. — ^I  do  not  see  any  doubt  in  the  case.  The 
ijghtof  action  accmes  upon  the  delivery  of  the  goods.  It 
appears  that  the  oij^inal  bill  was  for  949L  lQf.>  it  was  sub- 
sequently reduced,  by  payments  made  at  various  times,  to 
a  sum  of  920JL  lOs*  For  the  diflferenoe  between  that  sum 
and  the  amount  of  the  original  demand,  I  am  of  opinion 
that  the  jdaintiff  is  entided  to  recover,  notwithstanding  the 
mistake  in  his  particulan.  The  amount  of  an  article  whidi 
was  in  fiu^t  returned,  but  not  paid  for,  though  erroneously 
placed  among  the  payments  on  the  credit  side  of  the  ac- 
count, cannot  be  held  to  be  binding  on  the  plaintiff.  The 
finding  of  the  jury  is  conclusive  on  the  fact 


1841. 


PeeCctbiajil 


Rule  refiised 


Hoabe  and  Others  v.  Robinson. 

M^  •  ROBINSON  shewed  cause  against  a  rule  nisi, 
obtained  by  Cromptofif  to  set  aside  a  judgment,  and  all 
subsequent  proceedings,  on  the  ground  that  no  notice  of 
declaration  had  been  served  on  the  defendant,  with  costs. 
It  was  an  action  to  recover  the  amount  of  a  certain  sum, 
the  price  of  a  quantity  of  beer,  supplied  by  the  plaintifis  to 
the  defendant  The  action  was  commence<l  by  writ  of 
summons,  and  in  the  writ,  the  defendant  was  described  as 
of  Fleet  Street,  Liverpool;  that  was  his  office  in  which 
he  carried  on  his  business,  and  to  which  he  referred  all 
inquirers;  in  that  office,  he  was  always  seen  by  the 
plaintifls'  traveller;  there,  orders  were  sent  to  him  and 
letters  directed  to  him.  His  place  of  residence  was  Lime 
Kiln  Lane,  Tranmere,  but  this  was  unknown  to  the  plaintiffs. 
When  it  was  sought  to  serve  him  with  the  writ,  he  was 
personally  served  near  his  office,  he  stating  his  name  to  be 


Whflreade- 
fendantis 
senred  per- 
sonally with  a 
writ  c«  mil* 
mons  at  his 
place  of  busi- 
ness, and  be 
does  not  make 
any  mention  of 
a  place  of  re- 
siaence,  dif- 
ferent firom  his 
place  <^  busi- 
ness, the  plain- 
tiff may  serve 
notice  <^  de- 
claration there 
afterwards. 
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1841.  RobinsoDi  and  that  the  place  of  which  he  was  described  in 
HoARB  ^^®  ^^  ^^  ^  oflBoe.  No  appearance  was  entered  by  the 
and  Others  defendant,  and,  therefore,  one  was  entered  for  him  by  the 
fioBiKBON.  plaintiffii,  and  a  declaration  filed.  A  notice  of  declaration 
was  left  with  the  derk  of  the  defendant,  named  Buckmaster, 
at  the  office  where  the  defendant  was  served,  and  that 
person  was  requested  to  give  it  to  the  defendant.  This^  he 
promised  to  do«  The  defendant  did  not  plead,  and  judg- 
ment by  de&ult  was  accordingly  signed,  and  the  defendant 
taken  in  execution.  The  present  application  was  founded 
on  an  affidavit  made  by  the  defendant,  stating,  that  the 
notice  of  declaration  had  never  come  to  his  hands.  No 
affidavit  was  made  by  Buckmaster.  The  objection  to  the 
service  of  the  notice  of  declaration  was,  that  it  was  left  at 
the  defendant's  place  of  business,  instead  of  his  place  of 
abode.  It  was  submitted,  that  for  the  purpose  of  the 
service  of  this  writ,  the  defendant's  place  of  abode  must 
be  considered  as  that  where  the  service  was  efiected.  It 
was  the  place  of  which  he  was  described  in  the  writ  df 
summons,  and  if  he  objected  to  that  description,  he  should 
have  moved  to  set  aside  the  writ.  In  Hashpe  v.  Thome  (a), 
it  was  held,  that  in  an  affidavit  of  debt,  a  clerk  of  a  ship- 
insurance  agent  might  describe  his  place  of  abode  to  be  the 
office,  where  he  was  employed  the  greater  part  of  the  daj^ 
though  at  night  he  slept  at  another  place ;  and  in  Yardley 
y.  Janes  (i),  it  was  held,  that  an  attorney's  place  of  busineas 
is  the  proper  residence  of  which  to  describe  him.  The 
place  at  which  the  notice  of  dc^claration  was  served  must 
consequently  be  considered  as  the  proper  one. 

Crompion  supported  the  rule,  and  contended,  that  as  the 
practice  had  always  been  to  serve  the  notice  of  dedaratioQ 
at  the  place  of  abode,  and  not  the  place  of  business,  the 
question  was,  whether  that  practice  was  in  this  case  to 
be  laid  aside?  The  two  cases  cited  were  distinguishable 
from  the  present.     The  former  was  merely  the  case  of  a 

fa)  1  Mau.  &  Sel.  103.  (*)  Ante,  vol.  4,  p.  45. 
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penon  desciibixig  himself  as  of  a  particular  place,  where  h^ 
carried  od  his  master's  business  during  the  greater  part  of 
the  day ;  the  other  was  the  case  of  an  indoisement  of  an  at- 
torney's residence  on  a  writ  of  summons.  It  was  quite  con« 
sistent  and  proper  that  the  place  of  business  should  be  that 
of  which  the  party  in  question  was  described.  That  was, 
howeTer,  very  difierent  from  the  place  at  which  a  defendant 
in  a  cause  ought  to  be  served  with  the  proceedings  in  it  As 
to  the  observation,  that  the  defendant  might  have  objected  to 
the  manner  in  which  he  was  described  in  the  writ  of  summons, 
that  was  not  competent  for  him  to  do.  By  2  Wm.  4,  c*  39,  s.  1 , 
(the  Uniformity  of  Process  Act),  it  was  provided,  that  in 
the  writ  of  summons,  and  every  copy  thereof,  ^  the  place 
and  county  of  the  residence,  or  supposed  residence  of  the 
party  defendant,  or  wherein  the  defendant  shaU  be  or  shall 
be  supposed  to  be,  shall  be  mentioned."  Of  whatever 
reodence  the  defendant  was  described,  that  must  depend 
on  the  state  of  the  plaintifTs  knowledge ;  a  wrong  descrip- 
tion of  lus  place  of  residence  would  afford  no  ground  of 
objection  to  the  process.  The  rule  of  1  Reg.  Gen.,  H.  T., 
2  Wqu  4,  s.  49  (a),  was  an  authority  to  shew  the  strictness 
with  which  the  defendant's  residence  was  required  to  be 
considered  in  serving  a  notice  of  declaration.  By  that  rule, 
it  was  ordered,  that  ^^  where  the  residence  of  a  defendant  is 
unknown,  notice  of  declaration  may  be  stuck  up  in  the 
QlSce,  but  not  without  previous  leave  of  the  Court"  This 
was  an  additional  reason  for  holding  that  the  notice  of  de- 
claration ought  to  have  been  served  at  the  defendant's 
place  of  residence,  and  not  at  his  place  of  business. 


m 
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HoAai 

and  Others 

ROBINIOV. 


Cur,  adv,  vulL 

CkiLERiDOS,  J. — This  was  an  application  to  set  aside  a 
judgement,  on  the  ground  that  no  notice  of  the  declaration 

(a)  Ante,  vol.  1,  p.  1S9. 
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HOARE 

and  Others 

V. 

R0BIK8ON. 


had  been  served  on  the  defendant  He  was  stated  to  ha^re 
been  living  at  Tranmere,  in  Cheshire^  bat  that  his  oflke  of 
business  is  in  Fleet  Street,  Liverpool,  and  he  was  de- 
scribed in  the  writ  of  summons  as  of  Fleet  Street,  Liverpool. 
The  service  was  effected  in  this  way :  the  person  serving 
the  writ  went  to  Fleet  Street,  Liverpool,  and  asked  of  a 
person  he  met  casually,  for  the  defendant's  house,  when  the 
defendant  said,  "  that  is  my  name,  and  there  is  my  office," 
whereupon  he  was  served  with  the  writ  An  appearance 
was  afterwards  entered  for  the  defendant  by  the  plaintiff,  and 
a  declaration  was  filed,  and  notice  of  the  dedaration  was 
taken  to  the  defendant's  office  in  Liverpool,  and  left  there 
with  his  clerk,  Buckmaster,  who  was  requested  to  deliver  it 
over  to  the  defendant,  and  the  clerk  said  it  should  be  done. 
Now,  the  ground  of  the  present  application  is,  that  that 
notice  never  reached  the  defendant,  and  this  is  an  objection 
of  the  very  strictest  kind,  because  the  defendant  received 
the  process  and  made  no  objection  to  the  description  given 
of  him.  It  is  true,  that  under  the  Uniformity  of  Process 
Act,  it  is  sufficient  if  a  defendant  is  described  in  a  writ 
of  summons,  either  of  his  actual  residence  or  supposed 
residence,  and  that  the  defendant  could  not,  therefore,  have 
made  any  motion  to  set  aside  the  writ  for  the  misdescrip- 
tion ;  but  then,  by  his  silence,  he  has  assisted  to  deceive 
the  plaintiff,  and  it  was,  therefore,  natural  to  serve  the 
notice  of  declaration  at  the  place  of  which  the  defendant 
was  described.  Now,  it  is  to  be  observed,  that  the  defend- 
ant's clerk,  to  whom  the  notice  was  delivered,  makes  no 
affidavit  on  this  rule ;  and  I  cannot  understand  why  he  does 
not  do  so,  if  the  transaction  has  been  honest  If  the  cleik 
bad  lost  the  notice,  or  done  anything  else  with  it,  there 
would  no  doubt  have  been  an  affidavit  made  to  that  eflect 
The  absence  of  any  affidavit  by  the  clerk,  raises  so  strong 
a  suspicion  in  my  mind  that  the  defendant  is  swearing  by 
the  card,  that  I  am  not  disposed  to  make  this  rule  absolute, 
and,  therefore,  it  must  be  dischaiged.     If  the  defendant 
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^Riflhes  to  be  let  in  to  try  the  caose^  he  can  make  an  appli- 
cation, on  an  affidavit  of  merits,  to  set  aside  the  judgment 

Rule  dischaiged  (a), 
(a)  See  Ro^e  ▼.  Brawny  ante,  voL  3,  p.  628. 


1841. 


HOAKB 

aikl  Others 

o. 
Robinson. 


Murray  v*  Boucher. 
{Before  the  Four  Judges.) 

Sir  W.  FOLLETT  moved  for  a  rule  to  set  aside  an 
order  made  by  W^htman,  J.,  for  striking  out  a  plea.  This 
was  an  action  on  a  guarantee.  The  plaintiff  was  to  advance 
money  on  the  security  of  certain  shares  in  the  Anthracite 
Coal  Company,  and  the  defendant  guaranteed  him  the 
repayment  of  such  advances,  ^^  in  case  the  shares  did  not 
make  up  the  sum  due."  The  declaration  contained  an 
allegation  that  the  shares  were  of  no  value,  and  the  plea 
which  had  been  struck  out  traversed  that  allegation.  The 
object  of  the  parties  was,  to  raise  the  question,  whether  the 
plaintiff  could  sue  the  defendant,  under  the  terms  of  this 
gnaiantee,  before  he  had  in  the  first  instance  disposed  of 
the  shares.  The  defendant  intended  to  insist  that  the 
shares  must  first  be  disposed  of,  and  that  he  was  only  liable 
for  the  balance. 

WioHTUAN,  J.— The  plea  which  I  struck  out  would  not 
have  raised  the  question,  and  I  struck  it  out  because,  had 
isaae  been  taken  on  it,  a  finding  that  the  shares  were  of  the 
value  of  one  farthing,  would  have  entitled  the  defendant  to 
the  verdict  1  did  not  think  that  that  would  meet  the 
justice  of  the  case. 


A*  gnawnteed 
to  B.  the  pay- 
OMKkt  of  «  ram 
of  money  aidU 
Ttncedon  oer- 
Uin  shares  in  a 
Company,  '*ui 
ease  the  shavoa 
should  not 
make  up  the 
sum  due.**    In 
an  action  on 
the  ffaarantee, 
the  declaration 
alleged  that 
the  shares 
were  of  no 
yalne.    The 
defendant  by 
his  plea,  trm- 
▼ened  that  al- 
legation : 
M€ld,  that  a 
judge  at  Cham- 
bers rightly 
struck  out  the 
plea  as  tending 
an  issue,  that 
was  not  ma- 
terial to  the 
question  in  dis- 
pute between 
the  parties. 


Sir  JF.  FoUetL  The  defendant  was  bound  by  the  terms 
of  the  declaration,  which  he  traversed.  He  was  entitled  to 
traverse  the  allegation  as  he  found  it. 
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1841.  Per  CuBiAM. — The  judge  has  ri^tly  exercised  his  di»- 

^IJ^JJ^Y      credon.     The  issoe  raised  by  the  plea  would  not  put  in 

f-  issue  the  real  question  between  the  parties. 

Boucher.  ^  ^ 

Rule  refused. 


In  the  Matter  of  Arbitration  between  Woodcroft 

and  Jones. 

A  cUuue  in  a  jEL£ZZ  F  shewed  cause  agamst  a  rule  nisi,  obtained  by  Sir 
Sed,  autho.  WHUam  FoUett,  calling  on  Woodcroft  toshew cause  why  leave 
fl^m  MM  of  sl^o^d  not  be  given  to  revoke  the  submission  to  aifaitration,  if 
<^^^^-  any  had  been  made,  and  why  the  order  of  Mr.  Justice  CoU- 
nen»  and  Uie  ridge,  requiring  the  attendance  of  certain  witnesses,  should 
**  awani"  of  uot  be  set  aside.  It  iqppeared  that  Messrs.  Woodcroft  and 
Srte'^Ae  ^^^^  *^  ^7  d«^  ^^  15*  o^  May,  1834,  entered  into 
' '^x'^^"  partnership  for  a  period  of  seven  years,  to  be  computed 
if  it  does  not  from  the  31st  of  July,  1840.  The  deed  contained  a  clause, 
M^^»  ^as  '^  That  if  any  doubt,  difference,  cause  of  suit,  or  dispute 
Skefor^sub-  ^hould  arise  at  any  time  or  times  thereafter  between  the 
mission,"  it  not  said  parties,  their  executors  or  administrators,  or  any  of 
meaning  of  the  them,  touching  the  consideration  of  these  presents,  or  any 
c  16, 8  1,  and,  elause,  matter,  or  thing  herein  contained,  or  the  said  co- 
tlierefore,  a  partnership,  trade,  or  business  (and  such  doubt,  or  difference, 
power  to  order  or  dispute  should  not  be  fully  decided  between  themselves 

witnesses  to 

attend  an  ar.  within  fourteen  days  after  the  same  should  arise),  then  that, 
hi^ch  a^'*^  on  the  request  of  either,  it  should  be  reduced  to  writing, 
matter.  qq^  referred  to  arbitration.''    Clauses  were  then  introduced 

Where  there  ,     . 

did  not  appear  for  appomting  an  ari:}itrator,  and  also  a  provision  made, 
anyroiMonduct  ^^  Thai  for  the  further  and  better  enforcing  of  eveiy  such 
on  the  part  of    q^^^a  the  Same  shall  from  time  to  time  be  made  a  rule  of 

the  parties  or  ' 

arbitrators,  the  the  Court  of  King's  Bench  according  to  the  direction  of  the 

to  direct  a  sub-  Statute  in  that  case  made  and  provided."  The  partnership  ter- 

Sn  to  b^"  minated  at  the  end  of  July,  1840.     On  pioceeding  to  settle 

readied.  their  affairs,  it  was  found  that  certain  disputes  arose  con- 
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oezning  the  partnership  accounts,  and  Woodcroft  accord-        1841. 
ing^y  had  them  reduced  into  writings  and  on  the  6th  of  inthemitterof 
August,  sent   them  to  Jones,   requirii^  his    consent  to    Woodctoft 
their  being  submitted  to  arbitration  piusuant  to  the  deed.        Jones. 
This  he  refused,  and  would  not  take  any  step  in  the  matter 
towards  the  final  adjustment  of  the  dispute.  At  the  instance 
of  Woodcroft,  however,  arbitrators  were  appointed  to  de- 
termine the  disputes,  and  they  made  a  peremptory  appoint* 
ment  for  the  29th  of  October  to  proceed  with  the  reference. 
An  order  was  obtained   by  Woodcrofl  fix)m  Mr.  Justice 
Coleridge^  requiring   the  attendance  of  certain  witnesses 
before  the  arbitrators.    On  the  15th  of  August,  1840,  Jones 
filed  a  1»11  for  an  account  in  the  Court  of  Chancery,  and 
for  the  final  settlement  of  the  partnership  affairs.     On  the 
17th,  Woodcrofl  was  served  with  a  subpoena  to  appear  to  the 
ImIL     Proceedings  were  still  pending,  and  a  receiver  ap« 
pointed.     On  this  state  of  facts,  the  present  application  was 
made  for  leave  to  revoke  the  submission  to  the  arbitrators, 
and  to  rescind  Mr.  Justice  Coleridge^s  order  for  the  at- 
tendance of  the  witnesses  before  the  arbitrator.     Kelly  now 
contended,  that  with  respect  to  the  first  branch  of  the  rule, 
there  was  no  ground  for  revoking  the  submission  to  arbi- 
tration. With  respect  to  the  second  branch  of  the  rule,  there 
was  as  little  ground  for  granting  it,  as,  the  order  of  Mr.  Justice 
Coleridge  was  perfectly  legal  and  regular.     Although  the 
word  in  the  deed  describing  the  instrument  to  be  made  a 
rule  of  this  Court  was  **  award,*  and  not  **  submission ;"  it 
was  perfectly  clear  that  the  intention  of  the  parties  was 
that  the  ^*  submission"  should  be  made  a  rule  of  Court.     In 
Pediey  v.  Westmacott  (a),  it  was  held,  that  the  Court  has 
jurisdiction  in  case  of  an  award  under  the  8  &  9  Wm.  3,  c.  15, 
though  the  subnussion  bond  was  to  make  the  award  instead 
of  the  submission  a  rule  of  Court     That  case  proceeded 
on  the  authority  of  a  manuscript  case  of  Powell  v.  Phillips, 

(a)  3  Eait,  603. 
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1841.       which  was  to  the  same  efiect     The  only  objection  to  the 

lir^ienutter of  ^''^  which  oould  be  made^  was  that  the  learned  judge 

WooiKBon    had  not  juriadiction  for  that  purpose,  but  the  cases  cited 

JoNBs.        dearij  shewed  that  he  had.    The  rule  oug^t,  consequently, 

to  he  discharged 

Sir  JViUiam  FoUett  supported  the  rule,  and  contended, 
on  the  first  part  of  the  rule,  that  as  there  were  now  grounds 
pending  with  respect  to  these  very  matters  in  dispute  before 
a  Court  of  Equity,  it  would  be  exceedingly  inconvenient 
that  two  litigations  should  be  proceeding  at  the  same  time 
on  the  same  subject  As  to  the  second  part  of  the  rule, 
the  deed  of  partnership  only  authorizing  an  '*  award"  to  be 
made  a  rule  of  Court,  the  case  did  not  come  within  the 
meaning  of  the  8  &  9  Wm.  3,  c.  15,  s.  1,  which  only  applied 
to  ^*  submissions."  In  Harrittm  ▼.  Orundg  (a),  the  Court 
decided,  that  they  could  not  receive  any  complaint  to  set 
aade  an  award  until  the  submission  was  made  a  rule  of 
Court,  and  that  a  consent  in  the  submission  bond  to  make  the 
award  a  rule  of  the  Court  instead  of  the  nfAmmtofi,  would 
not  warrant  their  interposmg.  That  was  a  direct  authority 
on  the  point  In  the  cases  cited  on  the  other  side,  the  in- 
tention of  the  parties  evidently  was,  that  the  submission 
should  be  made  a  rule  of  Court,  although  the  word  **  award" 
was  used.  As  the  words  of  the  statute  were  not  pursued, 
and  no  intention  to  make  the  submission  a  rule  of  Court 
instead  of  the  award  could  be  collected,  the  learned  judge 
who  made  the  order  for  the  attendance  of  witnesses,  had 
no  jurisdiction  for  that  purpose. 

Cur.  ado.  vmlL 

CoLBRiDQB,  J. — ^This  was  a  rule  for  leave  to  revoke  the 
submission  to  arbitration,  if  any  such  had  been  made,  and 
for  the  rescinding  an  order  made  by  me  for  the  attendance 

(«)  aStr.  1178.  . 
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of  certain  witnesBes  before  the  arbitrators.  The  rule  waa  i^^l. 
moved  in  this  form,  because  it  was  contended,  that  there  i^  the  matter  of 
had  been  no  submission  within  the  8  &  9  Wm.  3,  c  15.  It  is  Wooxkroft 
neoessaiy,  however,  in  considering  the  first  part  of  the  ap-  Joneb. 
plication  to  treat  the  submission  as  made  within  that  statute, 
hecaose,  unless  it  is,  it  seems  clear  that  it  is  not  within  the 
3  &4  Wm.  4,  c  42, 8, 39,  and  if  so,  there  would  be  no  neces- 
mty  fcMT  any  permission  to  revoke.  Making  this  assumption, 
and  looking  only  to  the  facts  of  the  case,  I  can  see  no  reason 
for  allowing  the  revocation.  It  is  not  averred,  that  the 
opposite  party  has  in  any  way  misconducted  himself  in  any 
matter  connected  with  the  reference,  or  that  he  has  not 
correctly  puisued  the  provisions  of  the  deed  which  contains 
the  covenant  to  refer,  nor  is  it  alleged,  that  according  to 
those  provisions,  the  arbitrators  have  not  been  duly  appointed, 
or  in  any  way  behaved  amiss.  Inconveniences  indeed  are 
stated,  and  that  the  applicant  has  filed  his  bill  in  equity  con- 
currently with  his  opponent's  proceeding  on  the  clause  of 
reference  in  the  partnership  deed  But  assuming  that 
clause  to  be  valid,  I  cannot  but  see  that  the  inconveniences 
aUeged  are  attributable  to  the  applicant's  own  wrongful 
breach  of  it^  and  I  must  not  deprive  the  other  party  of  the 
benefit  of  that  clause  on  account  of  inconveniences  so  pro- 
duced, or  because  the  applicant  has  chosen  to  file  a  bill 
instead  of  abiding  by  it  This  part  of  the  rule,  therefore, 
might  thus  be  disposed  o£  If  there  is  no  submission,  leave 
to  revoke  will  be  nugatoiy ;  if  there  is,  the  leave  ought  not  to 
be  given.  But  in  ofder  to  determine  on  the  latter  part  of 
the  rule,  it  is  necessary  to  decide  whether  there  is  a  valid 
sabmission  on  the  two  statutes.  Because  the  order  for  the 
attendance  of  witnesses  ought  not  to  have  been  made, 
unless  the  case  is  within  them.  And  although  it  does  not 
iqppear  clearly  that  any  of  the  witnesses  made  the  present 
application,  it  is  not  fitting  to  leave  it  in  uncertainty  whether 
the  order  ought  to  be  obeyed  by  them  or  not  The  question 
arises  under  the  following  circumstances,  Jones  and  Wood- 
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184K        croft  enter  into  partnership  by  deed,  for  a  term  which  ex- 
In^iematterof  P*'®^  ^J  effluxion  of  time  on  the  Slst  of  July,  1840.     The 
WooDCROfT    deed  contains  a  clause  of  reference  in  these  words,  "  If  any 
JoNEB.        doubt,  difference,  cause  of  suit,  or  dispute  should  arise  at  any 
time  or  times  thereafter  between  them,  their  executors,  &c., 
touching  the  construction  of  these  pres^its,  or  any  clause, 
matter,  or  thing  therein  contained,  or  the  said  co-partner- 
ship trade,  or  business."  The  deed  then  goes  on  to  prescribe 
the  course  to  be  pursued  in  the  statement  of  matters  of 
difference,  the  appointment  of  arbitrators,  and  other  matters 
down  to  the  making  of  the  award,  and  then  proceeds  thus, 
''  And  for  the  further  and  better  enfordng  the  observance  of 
every  such  awards  the  same  shell  Jrom  time  to  time  be  made  a 
Irule  of  the  Court  of  King's  Bench,  according  to  the  direction 
of  the  statute  in  that  case  made  and  provided."    It  was  con* 
tended,  that  the  statutes  only  appUed  to  agreements  contain- 
ing a  stipulation  that  the  submiseion  should  be  made  a  rule 
of  Courts  aiKl  although  it  was  not  disputed  that  an  agreement 
to  make  the  award  a  rule  of  Court  instead  of  the  submission, 
had  been  held  to  warrant  the  interposition  of  the  Court ; 
those,  it  was  said,  were  cases  in  which  the  Court  had  seen 
that  the  word  ^^  award"  had  been  used  by  mistake  for  ^*  sub- 
mission," and  that  the  parties  had  intended  to  make  the 
'^  submission"  a  rule  of  Court.     But  that  in  this  case,  the 
{)artie8  had  really  intended  only  what  they  had  expressed, 
namely,  to  make  the  award  a  rule  of  Court,  that  this  was 
shewn  by  the  language  of  the  deed  speaking  of ''  every  euch 
uwarJP  being  ^^from  time  to  time"  made  a  rule  of  Court   It 
certainly  appears,  diat  the  parties  contemplated  the  possi- 
bility of  several  differences  and  several  arbitrations  occurring 
in  the  course  of  the  partnership.     The  fiamer  of  the  deed 
probably  thought  that  awards  might  be  made  rules  of  Court, 
but  it  is  difficult  to  suppose  that  there  could  have  been  an 
intention  of  making  the  whole  deed  a  rule  of  Courts  wlucfa, 
as  it  embraces  many  objects,  there  might  be  frequent  need 
of,  and  which,  even  with  reference  to  the  arbitration  clauae. 
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the  parties  must  be  taken  to  have  thought  that  they  might,  1841. 
on  more  than  one  occasion,  require  to  be  possessed  o£  But  i^  the  matter  of 
if  there  was  no  intention  to  make  the  submission  a  rule  of  Woodcaoft 
Court,  and  the  words  of  the  clause  are  to  be  understood  Jonbs. 
literally,  it  appears  to  me,  that  the  statute  of  Wm.  3,  does 
not  extend  to  it  The  object  of  that  statute  was  to  effectuate 
the  agreement  of  parties  to  refer,  by  giving  them  the  au- 
thority of  the  Court  If  then  the  agreement  becomes  the 
rule  of  Court,  the  authority  of  the  Court  cannot  be  pledged 
to  enforce  anything  which  the  parties  have  not  previously 
agreed  to.  The  award  must  be  tried  by  the  rule,  and  unless 
it  squares  with  it,  obedience  cannot  be  summarily  enforced. 
But  if  the  award  becomes  the  rule  of  the  Court,  the  Court 
may  be  called  on  to  enforce  something  which  the  previous 
agreement  of  the  parties  has  not  sanctioned.  The  statute 
enactef,  that  the  rule  of  Court  shall  be  made  simply  upon  read- 
ing and  filing  an  affidavit  of  the  witnesses  to  the  agreement ; 
and  this  is  quite  proper  where  that  is  made  the  rule,  about 
which  there  can  be  no  dispute,  and  which  is  to  give  the 
limit  to  the  proceedings  of  the  arbitrator,  but  which  can 
never  be  itself  brought  into  question.  If,  however,  the 
award  is  to  be  made  the  rule  of  Court,  that  could  not  pro- 
perly be  done  until  its  accordance  with  the  submission  had 
first  been  established.  It  could  not,  therefore,  be  done  ex 
parte,  upon  this  ground,  and  without  entering  upon  other 
considerations,  I  think  this  case  not  within  the  statutes,  and 
that  the  order  for  the  attendance  of  witnesses  ought  to  be 
rescinded;  to  this  extent  the  rule  will  be  absolute. 

Rule  accordingly. 
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1841. 

WlLUAHS  V.  BUBOEBS. 

{Before  the  Four  Judges^ 

Under  the  3  TrESPASS  for  taking  goods.     At  the  trial,  before  Cole- 

u  1,  whidi  re-  ridge^  J,,  at  the   Summer  Assizes  at  Bristol,   1840,  the 

€?!m7  wvrant  P^'^cip'J  question  was,  whether  a  warrant  of  attorney  to 

^'•^™2l*^  confess  judgment,  &c,  which  was  executed  on  the  9th,  and 

ment,  ihidLbe  filed  on  the  30th  of  the  same  month,  was  filed  *'  within 

twentj-one  twenfy-one  days  after  the  execution,''  within  the  meaning 

tSlA^  of  Stat  3  Geo.  4,  c  39,  s.  1  ?    Verdict  for  plaintifiF,  subject 

warranteie-  to  a  motion  to  reduce  the  damages,  if  the  warrant  was  not 

eated  on  the  «  . 

9th  day  of  the    filed  in  due  dme. 

month,  may  be 
iledonthe 

^^^  BomptUf  Serjt,  now  moved  accordingly.     The  warrant 

could  not  be  filed  after  the  29t}L  Where  the  computation 
of  time  is  to  be  made  fix>m  an  act  done,  as  in  this  instance, 
fix>m  the  execution,  the  day  on  which  it  takes  place  is  in- 
cluded Castle  V.  £urditt(a\  Gkusington  v.  Rawlins  {b)^ 
Sir  W.  Chant,  in  Lester  v.  Oarland  (c),  held  that  to  be  the 
right  computation,  where  the  act  to  be  done  is  one  to  whidi 
^  the  party  against  whom  the  time  runs  is  privy.  The  au- 
thorities were  reviewed  in  Blunt  v.  Heslop{d\  and  the 
language  of  this  Court  &vour8  that  construction.  The  case 
of  Ex  parte  Fallon  {e)y  was  decided  under  the  Annuity 
Act,  17  Gea  3,  c.  26,  the  language  of  which  is  different 

Lord  DENBiAN,  C.  J. — The  question  in  this  case  has  been 
decided  in  Ex  parte  Falcon,  which  is  an  unquestionable 
authority.  The  Annuity  Act  requires  a  deed  to  be  en- 
rolled *^  within  twenty  days  of  the  execution ;"  and  by  the 
3  Greo.  4,  c.  39,  this  warrant  must  be  filed  **  within  twenty- 
one  days  after  the  execution."    There  is  no  distinction 

(a)  3  T.  R.  623.  (d)  8  Ad.  &  Ell.  577 ;  3  Nev. 

{b)  3  East*  407.  &  Per.  563. 

(e)  15  Yes.  248.  (e)  5  T.  R.  283. 
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between  thoee  expressions,  and  we  ought  not  to  encourage        1841. 
a  doubt  by  gr«ting  a  rule.  "y^Am 


Lfttledalr,  J. — The  case  of  Ex  parte  FaUon,  which 
was  decided  on  an  expression  perfectly  synonymous  in  the 
Annuity  Act,  is  a  direct  authority.  It  is  doubtful  if  the 
case  alluded  to  in  2  InsL  by  Mi.  Justice  BuUer  was  in 
pdnt 

Rule  refused  (a). 

(«)  See  Yamtg  v.  Higgtm,  a$U$,  toI.  8,  p.  212. 


V. 

Bdrgcw. 


FiSHBR  V.  LeBIABD. 

¥¥•  ALEXANDER  shewed  cause  against  a  rule  nisi»  for  h  order  to dii- 
not  proceeding  to  trial,  according  to  the  course  and  practice  foH^dJ||^ 
of  the  Court.     It  appeared,  from  the  affidavit  on  which  the  •»  «  case  of* 

*  *  nonsuit,  on  the 

role  was  founded,  that  after  issue  was  joined,  the  plaintiff  ground  of  the 
not  having  duly  proceeded  to  trial,  an  application  was  made  solvency,  it 
for  a  rule  nid  for  judgment,  as  in  case  of  a  nonsuit.     After  JS^j^fmS'i^ 
this  rule  was  obtained,  and  served  on  the  pluntifPs  attorney,  *ffi<»vit,  that 

the  knowledge 

It  was  agreed  by  the  latter  that  the  plaindff  should  proceed  of  the  inaol. 
to  trial  at  the  next  assizes,  and  that  if  he  did  not,  the  de-  ^e^lab^^ 
fendant  should  be  at  liberty  to  move  for  judgment  absolute,  "^^^^^  ^ 
as  in  case  of  a  nonsuit^  in  the  same  manner  as  if  a  peremp-  him  towards 
toiy  undertaking  had  been  given.     The  plaintiff  did  not  oam^  trial. 
proceed  to  trial  at  the  appointed  assizes,  and  the  present 
rule  was  then  obtained    The  answer  to  the  application 
was^  that  the  plaintiff  had  learned,  since  the  commencement 
of  the  suit^  that  the  defendant  was  insolvent     It  was,  there- 
fore, suggested  that  this  was  a  proper  case  for  a  stet  processus. 

Gr€iy^  in  support  of  the  rule,  contended,  that  the  affidavit 
produced  in  answer  to  the  rule  was  insuflBcient,  as  it  did  not 
shew  at  what  time  the  fact  of  the  defendant's  insolvency 
came  to  the  knowledge  of  the  plaintiff.     In  the  case  of 

TOU  IX.  N  N  n.  p.  c. 
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Mann  v.  Williawuon  {a),  where  the  plaindfTs  knowledge  of 
the  defendant's  insolyency  was  acquired  aftq|jthe  declaration 
was  filed,  it  was  held  to  be  an  insufficient  answer  to  the 
motion  for  judgment,  as  in  case  of  a  nonsuit,  as  it  ought  to 
have  appeared  that  the  knowledge  was  not  acquired  until 
after  issue  was  joined* 


CoLEBiDQB,  J. — I  think  that  when  the  plaintiff  seeks  to 
relieve  himself  from  the  necesaty  of  going  to  trial,  on  die 
ground  of  the  defendant's  insolvency,  it  must  appear  that 
the  knowledge  of  that  insolvency  came  to  him  subsequent 
to  the  last  step  taken  by  him.  He  has  no  right  to  bring 
an  action  against  the  defendant  to  vex  and  harass  him, 
proceed  with  it  to  a  certain  extent,  and  then  capriciously 
leave  off.  It  is,  therefore,  essential  to  shew  at  what  time 
the  knowledge  came  to  him.  If  he  does  not^  it  mu^  be 
assumed  that  he  had  knowledge  of  the  insolvency  before 
taking  the  last  step.  On  this  ground,  this  rule  might  be 
disposed  of;  but  it  seems  tp.  me,  from  the  &cts  as  disclosed  no 
the  affidavit,  that  all  his  knowledge  had  come  to  him  before 
what  may  be  called  a  peremptory  undertaking  was  given.  I 
think  the  plaintiff  ought  to  pve  a  peremptory  undertaking* 


RiU^  discharged,  on  a.  peremptory  undertaking. 
(•)  Anit,  voL  8»  p.  869. 


Vrhcre  cp- 
pointments 
are  made  for 
the  parpoee  of 
obtaining  a 
diatrmgas,  it  ij 
necessary  that 
the  hour  should 
be  mentioned, 
although  there 
maj  be  some 
reason  to 
beliere  that 
tha  defendant  is 


NeWBIAK    V.  HrCKMAN. 

rVj^RItEN  moved  for  a  distringas.  The  affidavit  on 
which  the  application  was  founded,  stated  that  the  deponent 
had  called  on  three  different  occasions  at  the  house  of  the 
defendant,  for  the  purpose  of  effecting  a  service  of  the  writ 
of  summons.  On  each  occasion,  the  wife  of  the  defendant 
was  seen,  and  she  stated  that  her  husband  was  from  home, 
and  could  not  be  seen.     On  the  last  occasion,  when  the 

kaapiqg  out  of  the  wajr. 
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copy  of  the  writ  of  summons  was  left  with  her»  she  was        1841. 

requested  to  give  it  to  her  husband.     Her  answer  was,  that      n^^^^ 

she  would  put  it  in  the  foe  and  not  shew  it  him.  or  tell     „   «• 
t_-  1  •  1  -        r*i«  1  ti  1        Hickman. 

Dim  anything  about  it.    The  two  last  calls  were  made 

pursuant  to  appointments,  but  no  hour  was  mentioned  at 
which  the  deponent  would  call  He  cited  Johnson  v. 
Disney  (a),  where  it  was  held,  that  the  hour  of  the  ap- 
pointment should  be  mentioned,  unless  the  &cts  of  the 
case  shewed  that  the  defendant  was  endeavouring  to  avoid 
being  served.  That  decision  shewed,  that  if  it  appeared 
that  the  defendant  was  keeping  out  of  the  way  to  avoid 
being  served,  the  necessity  for  mentioning  the  hour  was 
obviated.  Here,  it  was  evident  that  tbe  defendant  was 
keeping  out  of  the  way  to  avoid  being  served,  and,  therefore, 
no  necessity  existed  for  the  affidavit  to  shew  that  the  hour 
of  appointment  had  been  mentioned.  The  cases  of  Gale  v. 
Winks  (b)f , and  Webb  v.  Jenkins  {c),  shewed  that  the  Court 
did  not  in  all  cases  require  the  strict  rule  of  practice  to  be 
pursued,  where  the  fitcts  of  the  case  shewed  that  the  de- 
fendant was  wilfully  avoiding  the  service  of  process,  {d) 

WiOHTiCAK,  J. — The  hour  not  being  appointed,  it  seems 
to  me,  rendered  it  no  appointment  at  alL  The  practice 
has  always  been  to  name  the  hour.  This  case,  is  dif- 
ferent firom  that  of  Johnson  v.  Disney.  The  more  modem 
practice  has  certainly  been,  I  understand,  to  require  the 
hour  as  well  as  the  day  to  be  mentioned.  It  is  better  to 
have  one  uniform  rule. 

refused. 


(a)  Jnie,  vol.  3.  p,  400.  (d)  Sec  Hickman  v.  DaUmore, 

{fd  A$ite,  vol.  5,  p.  348.  ante,  vol.  A,  p.  278. 

(e)  AmiSf  vol.  7.  p.  136. 
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1841. 

Doe  dem.  Powell  t?.  Ro& 

On  IB  appli-  Jo  ALL  moved  for  judgment  against  the  casual  Rector. 
meL'l^iliiJlJ^"  Proceedings  had  been  taken  pursuant  to  4  Geo.  2,  c.  28, 
the  cMuil         half  a-year's  rent  beins  in  arrear.  The  affidavit  on  which  the 

ejector,  where  ,   "^  °  , 

proceedings  application  was  founded,  stated  that  a  years  rent  wasm 
4  Geo.  2,  c.  arrear,  that  there  was  "  no  sufficient  distress  to  be  found 
t2ten*^t  b^ot    ^^  ^®  premises  to  countervail  the  arrears  of  rent.*' 

•ufBcient  to 

•hewthat  there  -r       rm        .  ^  .  i  • 

it  no  sufBcient  CoLERiDOE,  J. — ^That  18  not  sufficient,  as  there  may  be  a 

oountervairthe  Sufficient  distress  on  the  premises  to  countervail  hiJf  Br 

rent  "if*^  year's  rent,  although  there  is  not  sufficient  to  countervail  Br 

thanhalf.a.  year's  rent     Suppose  five  yearns  rent  was  due,  the  landlord 

Tear'i  rent  la  *  ir  •/  * 

•worn  to  be  is  not  to  avail  himself  of  the  statute  merely  because  there  is 
not  a  sufficient  amoimt  of  property  to  countervail  the  ar- 
rears to  that  extent.  A  landlord  has  no  right  to  lie  by  for 
such  a  length  of  time,  and  then  seek  thus  to  render  the  pro- 
visions of  this  statute  available. 

Rule  refused. 


due. 


Rbgina  v.  Quaylb. 
{Before  the  Four  Judges,) 

After  a  rule      J^  RULE  for  a  quo  warranto,  callinir  on  the  defendant  to 

for  a  auo  war-  vi  t-i.  m«<* 

ranto  mforma.  shew  cause  by  what  authority  he  exercised  the  office  of 

made  absolute,  ^^^  councillor  of  the  borough  of  Liverpoolfliad  been  made 

Sitt^^rtiriS.  »^^^"te  '^^  Michaehnas  Term,  1840,  at  the  instance  and 

lator.  on  motion  on  the  affidavit  of  Francis  Shand,  as  relator,  made  in  pur- 

on  hui  behalf,  if  »*•    r«        tt-  rm       i   4*      « 

by  reason  of  his  suance  of  Reg.  Gen.,  M.  T.  3  Vict  1839.  The  defendant 
^l^^l^^!^^  had  been  elected  to  the  office  in  November,  1839,  and  the 
^^^^j|^>«  affidavit  of  Shand  was  sworn  in  the  same  month. 

own  privale  af- 

fatrsi  he  is  nnabU  to  enter  into  the  rcooguisanoe  required  by  the  4  &  5  W.  &  H.  c  18,  s.  S. 


The  rest  of  the  Court  concurring. 


Rule  absolute. 
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Sr  W.  IF.  FoUett,  m  Hilaiy  Term,  1841,  had  obtained  1841. 
a  rule  nisi  to  substitute  Alexander  Shand  as  relator,  in  the 
place  of  Francis  Shand,  on  liie  ground  stated  in  the  affidavit, 
that  Francis  9iand  had  proceeded  to  Antigua  in  February, 
1840,  his  presence  being  necessary  to  superintend  his 
commercial  a£&irs  in  that  island ;  that  it  was  his  intention 
to  return  to  England,  but  that  the  period  of  his  return  was 
uncertain,  and  that  in  consequence  of  his  absence,  he  could 
not,  as  relator,  enter  into  the  recognizance  required  by  the 
4  &  5  W.  &  M.  4,  c  18,  &  2. 

The  Aitamey  General  and  Crompton  now  shewed 
cause.  This  application,  on  the  part  of  the  prosecution, 
18  wholly  without  precedent ;  in  Jt.  y.  Latham,  cited  in  a 
note  to  It.  V.  Wynne  (a),  the  charge  of  relator  was  made  at 
the  instance  of  the  defendant  It  is  a  new  proceeding 
after  the  expiration  of  twelve  months  from  the  motion  for 
the  writ,  and  after  the  rule  has  been  made  absolute.  The 
▼oyage  to  Antigua  was  not  stated  to  have  been  unforeseen 
CNT  unexpected  by  Francis  Shand,  and  the  time  of  his  return 
is  left  in  doubt.  His  inability  to  enter  into  the  recognizance 
has  been  caused  by  his  own  voluntary  act  j 

Sir  W.  W.  FoUett  and  Henderson  contra  were  not  called 
upon  by  the  Court 

Lord  Denman,  C.  J. — No  improper  motives  in  making 
this  application  are  suggested,  nor  is  the  power  of  the  Court 
to  charge  the  relator  disputed  The  grounds  of  objection 
do  not  seem  to  be  sufficient  The  new  relator  must  be 
made  liable  to  the  same  extent  as  the  former  relator ;  and,  if 
necessary,  this  must  be  done  by  a  rule. 


(a)  a  M.  &  S.  346. 
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1841. 

Gladwin  v.  Chilcotb. 

In  order  to  GURNET  thewed  cause  against  anile  nisi,  obtained  by 
il^tor^^'  (fMaUeyy  caUing  on  die  plamdff  to  shew  cause  why  tl^ 
ceeding  ei-      award,  made  in  this  case  in  &vour  of  the  plaintiff  shodd 

parte,  a  very  * 

•tronffcase  not  be  Set  aside  on  the  ground,  among  others,  that  the  ar- 

of  wilful  delay  bitiator  had  proceeded  ex  parte  in  the  absence  of  the  de- 

no/\lten!SSDjr  •  ^^<^^  ^^  '^^  <^  actioQ  against  an  attorney  i<x  negligence^ 

and,  therefore,  and  a  veidict  WBS  taken  in  fitvoor  of  the  plaintiff,  subject  to 

if  a  reasonable  ,  *    ,  Z      ^ 

excuse  for  hit  a  reference.  A  notice  of  a  meeting  was  given  to  the  de- 
ilTshcwn,  the  fendant  for  the  9th  of  July.  He  did  not,  however,  attend. 
Court  will  set    n^  afterwaids  stated  that  the  coansel  whom  he  had  engaged, 

aside  an  awacd  — o-o 

made  pursuant  was  absent  iGrom  town,  and,  consequently,  could  not  attend. 

to  such  a  pro-     ^  _  .  _  .  , 

ceeding.  It  WBS  swom,  howcver,  m  answer  to  this  statement^  that 

wiilnot^on^  inquiries  had  been  made  at  the  Chambers  of  the  counsel  in 
disposing  of  a    question,  and  he  stated  that  he  had  not  been  spoken  to  on 

rule  for  settinff  ,  .  ^t    i  •  ^^      % 

aside  an  award  the  Subject     Nothing  was  done  at  this  meeting.     On  die 

decide  t^^  '  ^^h  of  August,  uoticc  was  given  by  the  arbitrator  to  the 

t^'^CTthe'it'  defendant  of  a  meeting  to  be  held  on  the   12th,  and 

against  whom  that  notice  WBS  mailed  *^  peremptory.^    When  this  notice 

the  award  is  m^  r       ^ 

made,  shall  pay  was  Served  on  the  defendant,  he  stated  to  the  person 
arTsing^rom  Serving  it,  that  he  should  not  attend,  but  gave  no  reason 
his  delay ;  but   to  that  persou  why  be  should  not  attend.    He  sent  a  letter, 

a  separate  .  . 

motion  for  that  however,  to  the  arbitrator,  stating  his  reasons.  Among  those 
Ee'oA^r"*  reasons  was,  first,  the  shortness  of  the  notice,  and,  secondly, 
that  he  did  not  wish  to  proceed  with  the  matter  during  the 
long  vacation.  He  accordingly  did  not  attend  the  meetiii|^ 
and  the  arbitrator  did  nothing.  A  notice  was  then  given 
by  the  arbitrator,  on  the  13th  of  August,  for  the  14th  of 
September.  That  notice  was  not  marked  peremptoiy,  nor 
did  it  state  that  the  arbitrator  would  proceed  in  the  abeence 
of  the  defendant,  if  he  did  not  attend.  The  plaintiff's  at- 
torney, however,  at  the  time  of  serving  the  notice  of  this 
meeting,  stated  to  the  defendant  that  he  should  require  the 
arbitrator  to  proceed  ex  parte,  if  the  defendant  did  not  attend. 
At  that  meeting,  on  the  14th  of  September,  the  defendant 
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not  atteiid,  and  no  reason  was  assigned  for  Ua  neglect  1841. 
The  arbitrator  then  proceeded  ex  parte,  and  heard  the  q^^^^^ 
plaintiff's  evidence.  No  subsequent  meeting  took  place,  ^^  •• 
and  on  the  26th  of  September,  the  arbitrator  made  his 
award.  During  the  whole  period,  from  the  time  of  the  trial 
to  the  last  meeting,  the  defendant  was  frequently  requested 
to  mention  some  day  whcai  it  would  he  conyenient  for  him 
to  attend,  but  he  always  avoided  naming  any  day.  Owmey 
contended,  that  the  only  question  for  the  consideration  of 
the  Court  was,  whether  the  focts  disclosed  in  these  affidavits, 
the  arbitrator  in  proceeding  ex  parte  ?  He  sub- 
that  they  did.  Hie  reason  assigned  by  the  defendant 
for  not  attending  the  first  meeting,  was  felse ;  for  not  attend- 
ing the  second,  was  insufficient;  and  none  at  a]l  was 
stated  for  not  attending  the  third.  Under  these  circom- 
stanoea,  the  aibitratcnr  must  be  considered  as  clearly  justified 
in  so  proceeding.  No  ground,  therefore,  existed  for  setting 
aside  the  award  so  made. 

(XMaUey  supported  the  rule.  No  doubt,  under  certain 
special  circumstances,  an  arbitrator  might  {HX)ceed  with  a 
reference  ex  parte,  but  those  which  existed  in  the  present 
case,  were  not  of  that  description.  The  notice  for  the  last 
meeting  was  not  maiiced  peremptcxy,  nor  did  it  intimate  to 
the  defendant  that  the  art>itrator  would  proceed  ex  parte,  if 
be  did  not  attend.  The  notice  tor  the  previous  meeting 
had  been  so  marked,  but  which  had  the  effect  of  deceiving 
the  defendant  The  case  ofDodington  v.  Hudton  (a)  shewed 
that  such  a  notice  as  the  one  given  for  the  last  meeting 
was  insufficient,  and,  therefore,  the  award  made  under  such 
circumstanoes  could  not  be  sustained. 

Cc»«EBn>QE,  J.  -—This  case  is  put  diiefly  on  the  ground, 
that  the  arbitrator  has  proceeded  mth  the  reference  ex 
parte,  and  widiout  the  defendant  having  notice  that  he 

(a)  1  Bing.  3S4. 
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1841.  should  BO  proceed.  I  should  be  sorry  to  lay  down  a  role^ 
Q^^yfiif  tluit  in  no  case  may  an  arbitrator  proceed  ex  parte^  and  in 
Chiloot  ^^  absence  of  one  of  the  parties ;  for  undoubtedly  it  would 
be  his  duty  in  many  cases  so  to  do^  but  then  it  ought  to  be 
a  very  strong  case  to  warrant  him  in  so  proceeding.  Now, 
on  consideration,  I  think  that  in  this  case  the  arbitrator  has 
proceeded  a  little  too  hastily.  It  appears  that  three  dif- 
ferent appointments  for  meetings  were  made,  but  it  does 
not  appear,  as  to  any  one  of  them,  that  it  was  made  with 
reference  to  anything  that  had  passed  with  the  defendant, 
whereby  he  had  agreed  to  fix  either  of  the  days,  and  that 
he  afterwards,  notwithstanding,  absented  himsel£  As  to  his 
excuse  for  absenting  himself  firom  the  first,  it  is  said  that 
the  defendant  has  made  a  representation  which  turns  out 
not  to  be  true,  which  is,  that  his  counsel  was  out  of  town, 
and  that  on  application  at  the  Chambers  of  the  counsel 
named,  it  appears  that  he  had  not  been  applied  to.  I  do 
not  think  that  to  be  very  contradictory,  for  the  defendant 
might  have  known  that  the  counsel  was  out  of  town,  and 
that,  therefore,  he  had  not  applied  to  him,  though  he  in- 
tended to  do  so  on  his  return.  It  being  stated  that  he  had 
actually  engaged  this  counsel  raises  a  suspicion  perhaps; 
but  then,  these  facts  appear  on  the  last  affidavits  which 
have  been  sworn,  and  there  is  no  opportunity  for  the  de- 
fendant to  give  any  explanation  of  them.  The  arbitrator, 
it  appears,  did  not  proceed  with  the  reference  at  that  first 
meeting,  and  then  a  notice  was  given  to  the  defendant, 
which  was  a  "  peremptory"  notice.  The  defendant,  it  ap- 
pears, said  immediately  to  the  party,  that  he  should  not 
attend  the  meeting,  and  gave  no  reasons  for  not  doing  so ; 
but  he  sent  a  very  respectfiil  letter  to  the  arbitrator,  giving 
good  reasons  for  his  refiisal,  one  of  which  was  an  objection 
to  the  shortness  of  the  notice,  and  another,  an  objection  to 
the  matter  proceeding  during  the  long  vacation.  The  de- 
fendant deelined  attending  the  meetmg  for  those  reasons^ 
and  the  arbitrator  again  abstained  fit>m  proceeding  with 
the  reference  at  the  second  meeting.     Another  appointment 
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was  then  made  for  a  day  which  was  still  within  the  long  '^M\. 
vacation,  and  the  notice  for  it  was  not  a  *' peremptory "  Gladwin 
notice,  nor  did  it  state  that  the  arbitrator  would  proceed  ex  Chi^otz. 
parte,  if  the  defendant  did  not  attend.  A  notice  was  also 
given  by  the  attorney  at  the  same  time  for  one,  but  that 
did  not  state  that  he  shoold  apply  to  the  arbitrator  to  pro- 
ceed ex  parte,  in  case  the  defendant  did  not  attend.  At 
the  day  of  meeting,  however,  the  arbitrator  did  proceed  ex 
parte  in  the  absence  of  the  defendant  Now,  I  really  think 
that  it  is  so  substantial  an  inconvenience,  and  so  much 
prevents  the  doing  justice  between  the  parties,  that  a  refer-^ 
ence  should  proceed  ex  parte  in  the  absence  of  one  of  the 
parties,  that  it  must  be  a  very  strong  case  to  justify  an  ar- 
bitrator so  proceeding ;  and  I  think  that  such  a  strong  case 
is  not  made  out  on  these  affidavits,  and,  therefore,  this  rule 
must  be  made  absolute. 

Gumey  then  asked  to  have  it  made  part  of  the  rule,  that 
the  defendant  should  pay  costs  to  the  other  party,  under 
the  usual  clause  in  the  order  of  reference,  that  if  either 
party  was  guilty  of  wilfid  delay,  he  should  pay  such  costs 
as  the  Court  should  direct. 

Coleridge,  J. — That  must  be  the  subject  of  a  separate 
motion,  so  as  to  give  the  defendant  an  opportunity  of  an- 
swering the  statement  made  against  him. 

Rule  absolute. 


Regina  v.  Scaife  and  Wife. 

-Armstrong  shewed  cause  against  a  rule,  obtained  by  The  principle 
^.  I^es  for  bailing  the  two  defendants  in  this  case  before  party  oommit- 
a  magistrate  in  the  country.     They  were  charged  under  ^^rwTof^ 

fence  may  be 
on  hit  suppose 
material  in  estimating 


hailed,  is  ibanded  on  the  probability  of  his  appearinff  to  take  his  trial,  and  not  on  his  supposed 
gnilt  or  innooence,  but  the  fact  of  a  bill  having  been  found  against  him,  is 


that  probability. 


564  CA8B0  ON  Fonrro  of  pbachcb,  q.  b. 

1841.        2  &  3  Wm.  4,  c.  34»  a  lOp  with  having  oertam  ooiniiig 

^"^^^^^^    mouldfi  in  their  poflBeflskm,  aod  a  bill  of  indictment  had  been 

t>'  fiEHind  at  the  sesrioDs.    A  oeitioraii  had  been  iasued,  and 

SCAIFB 

and  Wife,  the  depositioQB  returned.  It  was  submiued,  that  on  oon- 
sidering  the  case  disclosed  by  the  depositions^  and  the  fiict 
that  the  bill  of  indic&nent  had  been  found,  the  present  case 
oould  4iot  be  considered  as  one  in  which  the  Court  ovtgjbt 
to  interfere  in  the  manner  sought  by  this  application. 

Baines  and  V.  Lee  suppcnrted  the  role,  and  submitted 
that  the  £EU!ts  on  the  fiK:e  of  the  depositions  only  amounted 
to  a  case  of  su^ciouj  and  the  circumstance  of  the  bill  of 
indictment  having  been  found,  ought  not  to  prevent  the 
parties  from  having  their  liberty,  until  the  assizes. 

Cur.  ado.  tmli. 

CoLEBiDGB,  J. — I  have  examined  the  depositions  and 
affidavits  in  this  case,  but  before  I  say  what  I  shall  do,  I 
wiA  to  express  my  opinion  as  to  the  grounds  on  which  I 
act  I  conceive  that  the  principle  on  which  parties  are 
committed  to  prison  by  magistrates  previous  to  trial,  is  for 
the  purpose  of  ensuring  the  certainty  of  their  appearing  to 
take  their  trial  It  seems  to  me,  that  the  same  principle  is 
to  be  adopted  on  an  application  for  bailing  a  person,  com* 
mitted  to  take  his  trial,  and  it  ib  not  a  question  as  to  the 
guilt  or  innocence  of  the  prisoner.  It  is  on  that  account 
alone,  that  it  becomes  necessary  to  see  whether  the  ofience 
is  serious,  whether  the  evidence  is  strong,  and  whether  the 
punishment  for  the  offence  is  heavy.  It  is  to  be  observed, 
that  the  statute  5  &  6  Wm.  4,  c  33,  s.  3,  extending 
the  provisions  of  the  former  statute,  7  Geo.  4,  c.  64,  au- 
thorizes magistrates  to  admit  to  bail  persons  charged  with 
felony  even  where  they  have  confessed  their  guilt  In  the 
present  case,  I  think  that  as  to  the  wife,  there  is  so  much 
reason  to  tiiink  fix)m  what  appears  on  the  affidavits^  that 
she  will  be  acquitted,  that  it  is  unnecessary  to  continue  her 
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lappJinuMttt  Am  to  h«r  hmband^  I  come  to  avery  dUFerent       1841. 
laondmioii*     Tim  oShnce  k  a  flerious  one,  the  pmuahment       r^wa 
is  coBflidendol^  and  the  evidence,  as  it  appeans,  is  strongly  <'• 

prBBomptive  ef  guilt  It  is  also  to  be  observed,  that  this  and  Wife, 
is  an  applicatioii  after  a  true  bill  has  been  found  by  the 
grand  jiny  against  die  prisoner,  and  that  pdnt  has  been 
held  to  be  maiterial  in  two  cases  by  Lord  Abinger  (a)  and 
any  Brother  Paituom{h)%  and  as  on  diis  ground,  there  is  no 
knger  any  doubt  that  a  trial  Tvill  take  place*  It  is,  therefore, 
so  much  the  less  likely  a  party  should  wish  to  expose  him- 
self to  die  risk  of  a  trial  The  rale  must,  therefore,  be 
made  absolute  as  to  the  wife;  but  must  be  discharged  as  to 
thehuriiand 

Rule  acootdingly* 


(«)  Tk9  Qaem  v.  Chapman,  8  (h)  TheQtteenv.Ckateridfftand 

Car.  &  Pay.  MS.  Others,  9  Car.  k  Pay.  228. 


^  ^^^  >^m^  ^.'  ^Xt^^^^^i^y^.    r.^  Z^.^^^ 


FArTHFTTL  V*  AcHI^ET. 


{Before  the  Four  Judges^ 

C/QMMON  count  la  debt  for  goods  sold,  &c.  Plea,  pay-  To  a  common 
ment  into  Court  of  the  sum  o^  &c ;  and  that  defendant  ^IJe  defend^t' 
never  was  indebted  to  the  plaintiff  in  a  greater  amount  than  ple»led  pay. 

^  **'  ment  into 

the  said  sum  of,  &C.     Replication,  that  the  defendant  was  Court,  and  that 
indebted  in  a  greater  amount,  &c.     Special  demurrer,  that  indebted  to  a 
the  phintiff  ought  to  have  rej^ed  that  the  defendant ''  was  ^^^^  *^^^,. 
and  is  indebted,"  &c.,  pursuant  to  the  form  provided  by  ®'^*^.°\**jjjil[® 
Reg.  Gen,,  T.  T.,  1  Vict  1838.  to"  'fetter 

amount:   Held, 
on  demurrer, 

ImA  appeared  to  support  the  demuirer,  but  the  Court  *J^**^^'g^; 

CttUed  upon  not  stating  that 

the  defendant 
<*  was  aiM^M 

Petertdorff,  in  support  of  the  replication.     A  departure  jj^ctw^  to 

the  form  of 
replieation,  prorided  by  Reg.  Gen.,  T.  T.,  1  Vict. 
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1841. 


Faithful 

V. 
ACHLBY. 


fix>m  the  forms  given  by  the  rule  in  a  matter  not  material, 
will  not  vitiate.  The  plainti£P  declared  for  a  debt  due  at 
the  commencement  of  the  action^  and  the  replication  refisri 
to  the  same  period  of  time.  [LUiledale,  J. — **  Never  was 
indebted**  extends  firom  the  time  of  the  defendant's  birth  to 
that  of  his  plea.  The  replication  must  fix  the  time.  Lord 
Denmanf  C.  J. — ^The  issue  you  have  taken  is,  whether  the 
defendant  ever  was  indebted  to  the  plaintiff,  which  is  quite 
immaterial  Paiteson,  J. — ^The  replication  does  not  mqn 
port  the  dedaiation  which  shews  a  present  debt]  The 
same  accuracy  is  not  required  as  in  a  plea  of  set-off. 


Lord  Denman,  C.  J. — ^The  plaintiff  has  studiously  ab- 
stained fix»n  stating  what  is  required  by  the  rule,  and  what 
is  also  neoessaiy  for  canying  on  the  action. 


Judgment  for  the  Defendant 


Where  the  las- 
■or  of  thepUin- 
tiff  in  ejectment 
has  been  non- 
tttited  at  the 
trial,  in  de- 
fault of  the  de- 
fendant's ap- 
pearance to 
confess  lease, 
entry,  and 
ouster,  the  lat- 
ter may  have  a 
new  trial  on 
the  merits,  on 
payment  of 
costs  as  be- 
tween party 
and  party,  not 
as  between 
attorney  and 
client. 


Doe  dem.  Coouno  r.  Appleby. 
{Before  the  Four  Judges.) 

EiJECTMENT.  At  the  Summer  Asrixes,  18S9,  lor 
Somersetshire,  the  cause  appeared  in  the  cause  list,  and 
was  called  on  for  trial  in  regular  order;  but  as  the  defendant 
did  not  appear  to  confess  leasee  entry,  and  ouster,  the  lessor  of 
the  plaintiff  was  nonsuited,  and  was  entitled  to  sign  judgment 

Bere,  for  the  defendant,  afterwards  obtained  on  afhlavit, 
a  rule  nisi  for  a  new  trial  on  terms ;  against  which 

BaretofD  now  shewed  cause,  and  said,  that  it  was  un- 
usual to  grant  a  new  trial  in  ejectment,  as  the  defendant 
was  not  concluded  by  the  judgment  in  that  action ;  and 
that,  at  all  events,  the  defendant  should  pay  costs  as  between 
attorney  and  client     De  Rottfigny  v.  Peak  {a). 

(a)  3  Taunt.  484. 
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Bere,  contra,  cited  Doe  d.  Muttarky  v.  Roe{a\  and  con-        1841. 

iented  to  tty  on  the  merits^  as  between  the  defendant  and  0^^^^^^ 

die  lessee  of  the  plainti£^  without  setting  up  any  outstanding  Cooling 

legal  estate.  Afpleby. 

Per  CfJBiAiL — ^In  oidinary  piactice,  the  costs  are  costs  as 
between  parQr  and  party*  and  not  as  between  attorney  and 
client ;  and  this  rule  wiU  be  absolute*  on  payment  of  such 

Rule  absolute. 

(a)  3  Per.  &  Dav.  316. 


Chambers  v.  Barnard. 

\^HAMBERSf  on  shewing  cause  against  a  rule*  obtained  if  the  date 
by  Pashley,  for  setting  aside  the  declaration*  and  all  subse-  [be'janttf » 
quent  proceedings  in  this  cause*  for  irregularity*  proposed  «Aaavit  is 

.  Kmck  out  witb 

to  use  an  affidavit  made  by  one  J(»ies*  to  which  a  pen,  and  the 

right  date  m- 
trodaoed,  it  is 

JPashley    objected.     In  the  jurat   was  written*  "one  "r^q^***" 
thousand  eight  hundred  forty*"  but  between  the  words  37  Geo.  a, 
**  hundred"  and  "  forty"  the  words  *'  and  thirty"  were  seen ;  ^ent  the  aif* 
ibej  were  quite  l^ble*  but  a  pen  had  been  drawn  through  £j^^[^^ 
theuL     This  was  clearly  an  interlineation  within  the  Rule 
of  Court  of  M.  T.*  37  Geo.  3  (a),  which  provides*  « that 
no  affidavit  be  read  or  made  use  of  in  any  matter  depending 
in  this  Court*  in  the  jurat  of  which  there  shall  be  any 
interlineation  or  erasure."    He  referred  to    Williams  v« 
Clough  (i)^  as  shewing  the  strictness  with  which  the  Court 
adhered  to  this  rule. 


CoLEBiDQK*  J.*  held  the  affidavit  inadmissible. 


(a)  7  T.  R.  S2.  (h)  1  A.  &  E.  376. 
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The  Queen  v.  The  Directors  of  the  Bulckwall  Railway. 

(Before  the  Four  Judges,} 

whicbT  'L  '^  ^^  wasanile  for  a  mandamus  to  be  directed  to  the  de- 
greement,  be-    fendants.  Commanding  them  to  issue  under  the  act  'vi^di 

tween  the  par«  ■ 

ties,  an  appli-  constituted  the  Ccnnpany,  their  warrant  to  the  coroner  to 
made^fora  summon  a  jury  for  the  purpose  of  assessing  the  amount  ef 
mandamiu.        compensation  claimed  by  a  party  who  described  himself  as 

merely  with  a  ^*  j       r      j 

▼iew  to  obtain  haying  suffered  injury  in  consequence  of  the  Company's 

the  Court  whe.  work&     In  the  first  instance,  the  complainant  had  of  his 

stonirtkm  ofa*'  ^^^^  authority,  scut  a  precept  to  the  coroner,  but  his  appli- 

private  act,  the  cation  wss  refiised  there,  on  the  crround  that  his  proper 

proceeding  by  ^  *^      * 

mandamus  was  remedy  was,  by  obtaining  £rom  this  Court  a  mandamus  to 
the  ^un'stop!  ^^  directors  as  aboye  stated. 

ped  the  argu- 
ment,  and  re* 

fused  to^ve  Sir  F.  PoBoei,  when  appearing  to  support  the  rule,  said, 

that  it  had  been  agreed  between  the  parties,  that  the  pre- 
sent application  should  be  made  to  the  Court,  in  order  to 
obtain  the  construction  which  the  Court  might  think  proper 
to  put  upon  the  clause  of  the  act,  providing  the  mode  by 
which  parties  complaining  of  being  injured  by  the  Railway 
should  be  compensated.     He  was  stepped 

Lord  Denman,  C.  J. — Hie  argument  cannot  proceed. 
It  now  appears  that  there  is  no  question  at  present  bond 
fide  in  contest  between  these  parties.  When  there  is  a 
doubt  as  to  the  mode  of  proceeding  under  an  act  of  Par- 
liament, the  parties  must  act  on  their  own  responribifity, 
and  not  come  and  ask  adyice  from  the  Courts  which  is  not 
bound  to  ^ye  them  directions,  before  a  matter  is  properiy 
ripe  for  a  judicial  determination.  On  this  ground,  the 
Court  mustnow  decline  giving  any  opinion  on  the  act  Tlie 
rule  may  be  absolute  for  the  mandamus  if  the  party  likes 
to  take  it 

Rule  absolute. 
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Bbomaqb  V.  Bat. 
\jOWLTNG  sheiwed  cause  aindnst  a  rule  nisi,  obtained  If  •writ  of 

,  ,      ,  ,  summons  has 

by  James  J  for  settii^  aside  a  writ  o^  distringas  on  the  ground  issued,  and 
of  irregularity.     The  irregularity  complained  of  was,  that  have  been  mada 
tfce  distringas  had  issued  after  the  expiration  of  the  four  during ^he  four 
months,  daring  which  the  writ  of  summons  on  which  it  months,  which 

,  ,  _  the  Uniformity 

W88  foonded,  was  in  force.     The  writ  of  summons  issued  on  of  Procen  Act 
the  30th  of  June.    On  the  9th  of  November,  an  application  f/^hltrto  b* 
was  made,  and  granted  accordingly.     On  the  10th  of  No-  force*  i* »  »<> 

'  D  o  •^  ^  objection  to  a 

▼ember,  the  writ  of  distringas  issued.     The  question  was,  writ  of  dis. 
lihether  the  writ  of  distringas  so  issued,  after  the  expiration  on  i£e  sum. 
of  the  period  of  four  months  from  the  issue  of  the  writ  of  sum-  Smlcd  after  the 
monsy  was  regular.  That  depended  on  the  construction  to  be  expiration  of 
pot  Qfn  the  2  Wm.  4,  c.  39,  ss.  3, 10.  By  the  former  section,  it 
was  provided,  *'that  incase  it  shall  be  made  appear  by  affidavit 
to  the  satis&ction  of  the  Court  out  of  which  the  process  is- 
sued, or  in  vacation,  of  any  Judge  of  either  of  the  said  Courts, 
that  any  defendant  has  not  been  personally  served  with  any 
<«ch  ^t  of  sonunon.  .a  hereio^fo>«  mLoned,  and  li 
not,  according  to  the  exigency  thereoi^  appeared  to  the  action, 
and  cannot  be  compelled  so  to  do  without  some  more  effica- 
cious process,  then,  and  in  any  such  case,  it  shall  be  lawful 
for  such  Court  or  Judge  to  order  a  writ  of  distringas  to  be 
issued,"  &C.,  *' in  order  to  compel  the  appearance  of  such 
defendant."     Then  by  &   10,  it  was  provided,  ^^that  no 
writ  issued  by  authority  of  this  act  shall  be  in  force  for  more 
than  four  calendar  months  from  the  day  of  the  date  thereof 
indudiiig  the  day  of  such  date,  but  every  writ  of  summons 
and  capias  may  be  continued  by  alias  and  pluries,  as  the 
case  may  require,  if  any  defendant  therein  may  not  have 
been  arrested  there<m  or  served  therewith."    Hiere  was 
notfaixig  in  any  of  those  provisions  which  shewed  that  the 
writ  of  distringas  must  necessarily  issue  within  four  months 
from  the  date  of  the  writ  of  summons.  On  the  contrary,  the 
langoage  of  the  section  seemed  to  require  an  opposite  con- 
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1841.        structioiL     It  might  be  said  that  as  the  writ  of  distringas 
^j;;;;^    was  to  issue  in  consequence  of  the  defendant  not  appearing 
V-  the  day  on  which  the  four  months  expired,  that  might  be 

considered  as  the  return  day  of  the  writ  of  summons.  If  the 
old  practice  under  the  51  Gea  3,  c  124,  s.  2,  and  7  & 
8  Geo.  4,  c.  71,  &  5,  and  the  form  of  notice  required  by 
those  statutes  previous  to  issuing  a  writ  of  distringas,  it 
would  seem  that  the  writ  of  distringas  ought  properly  to  be 
issued  after  the  expiration  of  the  writ  of  summons,  in  the 
same  manner  as  under  those  statutes  the  writ  of  distringas 
was  to  issue  after  the  return  day  of  the  previous  process. 
In  RandeU  v.  Whehle^  (a\  which  was  an  action  against  the 
sheriff  for  not  arresting  within  a  reasonable  time  after  the 
delivery  of  a  capias  to  him ;  the  Court,  in  speaking  of  the 
writ  of  capias,  issued  under  the  authority  of  the  Uniformity 
of  Process  Act,  treated  the  day  on  which  that  writ  expired 
by  the  lapse  of  four  months  as  the  return  day  of  it,  if  it  was  not 
executed  or  directed  to  be  returned  by  an  ordi^r  of  a  judge. 
[^Cokridgey  J. — Your  argument  would  go  to  the  extent  of 
shewing,  that  the  writ  of  distringas  could  not  be  issued 
until  the  expiration  of  four  months  from  the  date  of  the  writ 
of  summons,  now  the  practice  is  commonly  to  issue  it  sooner]. 
Although  the  distringas  might  be  issued  sooner  than  the 
writ  of  summons  had  expired,  it  did  not  follow  that  it  would 
be  irregular  to  wait  until  it  had  expired,  before  the  writ  of 
distringas  was  issued.  It  was  true,  that  in  the  case  of 
Lemon  v.  Lemon  (A),  the  Court  of  Common  Pleas  held, 
that  a  distringas  to  compel  an  appearance  cannot  issue  after 
the  expiration  of  the  writ  of  summons  on  which  it  is 
founded.  But  there,  a  considerable  lapse  of  time  had  oc- 
curred between  the  expiration  of  the  writ  of  summons  and 
the  application  to  issue  the  writ  of  distringas,  that  was  from 
the  29th  of  May  to  the  23rd  of  November.  That  laehes 
on  the  part  of  the  plaintiff  would  be  sufficient  ground  for 
refosing  the   application.      A  similar  decision  was  pro- 

(a)  d  P.  &  D.  603.  (6)  2  Scott,  506. 
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nouDced  by  the  same  Court  in  Abbotts  v.  Kelly  (a).  There,        1841. 
however,  the  report  was  very  short,  and  the  exact  words  of    *gJ[^J^][^ 
the  statute  did  not  appear  to  have  been  brought  to  the  no-  »• 

tice  of  the  Court,  and  the  decision  was,  **  The  words  of  thfe 
act  are  positive,  and  therefore  the  writ  of  distringas  must 
be  set  aside,"    But,  in  a  subsequent  case,  that  of  Norman  v. 
Winter  (b\  the  authority  of  those  two  previous  decisions  was 
materially  shaken.     A  part  of  the  decision  in  the  latter  case 
was,  that  ^^  where  a  writ  of  summons  had  been  issued,  but 
had  been  allowed  to  expire,  the  plaintiiF  may  nevertheless 
continue  it  by  alias  and  pluries,  and  issue  writs  of  distringas 
thereupon  by  leave  of  the  Court  or  a  judge."    If  the  writ  of 
summons  could  be  continued  by  alias  and  pluries,  after  it 
had  expired,  and  a  writ  of  distringas  issued  on  such  con- 
tinued process,  it  was  di£Scult  to   see  why  a  distringas 
might  not  issue  at  once  aft^r  the  expiration  of  the  original 
writ  of  summons.  The  case  of  Lemon  v.  Lemon  and  Abbhottt 
V.  KeUy  were  both  cited  there  in  argument,  and  the  Court, 
after  taking  time  to  consider,  observed,  ^^  But  notwithstanding 
the  cases  which  have  been  cited  in  which  this  Court  refused 
to  allow  the  issue  of  the  writ  of  distringas,  after  the  lapse  of 
four  months  from  the  teste  of  the  summons,  we  think,  upon 
reconsideration,  that  the  plaintiff's  right  to  continue  the  writ 
of  summons  by  alias  and  pluries,  and  to  issue  the  writ  of  dis- 
tringas thereupon,  by  leave  of  the  Court  or  a  judge,  is  not 
confined  to  the  period  during  which  the  summons  is  in 
force."    This  intimation  of  the  Court  must  be  considered 
as  overruling  the  decisions  in  the  previous  cases.      The 
writ  of  distringas  here  issued  must,  therefore,  be  considered 
as  regular,  and  the  nisi  rule  discharged. 

James  supported  the  rule,  and  contended,  that  the  two  cases 
of  Lemon  v.  Lemon  and  Abbotts  v.  KeUy  were  clear  autho- 
rities to  support  the  first  application.  With  respect  to  the 
passage  in  the  judgment  of  the  Court,  in  the  case  oi  Norman 

(a)  Atae^  vol.  6,  p.  478.  (6)  AfUe,  vol.  7>  p-  304. 
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V.  Winter^  which  was  supposed  to  overrule  the  previous 
cases^  it  would  be  seen  that  the  Court  only  applied  its  ob- 
servations to  cases,  where  the  original  process  had  been  con- 
tinued It  waS)  besides,  only  an  obiter  dictum  as  to  this 
case,  for  it  was  unnecessary  to  decide  on  such  a  state  of 
circumstances,  as  was  found  in  the  present  case.  The  two 
previous  cases  must,  therefore,  be  considered  as  by  no  means 
affected  by  the  latter  decision. 

Cur.  ado,  vuU, 

CoLEiuDaB,  J. — The  question  in  this  case  was,  whether 
a  distringas,  could  lawfully  issue  after  the  expiration  of  four 
months,  from  the  day  of  the  date  of  the  writ  of  summons, 
the  necessary  proceedings  to  entitle  the  plaintiff  to  apply 
for  such  distringas  having  been  taken  before.    Independently 
of  authority,  there  would  seem  no  difficulty  in  answering 
this  question  in  the  affirmative.     It  can  scarcely  be  doubted 
that  an  actual  service  of  the  writ  at  any  time  before  the  ex- 
piration of  the  four  months,  would  be  good,  and  that  a 
neglect  to  appear  after  that  time,  to  a  writ  served  on  the 
last  day  of  the  four  months  would  justify  the  entering  an 
appearance  for  the  defendant,  and  that  proceedings  to  judg^ 
ment  thereupon  would  be  regular.     If  so,  there  seems  as 
little  reason  to  doubt  that  attempts  to  serve  the  writ  may 
properly  be  made  up  to  the  end  of  the  last  day,  and  that 
having  been  made,  the  Coiut,  or  a  judge  in  vacation,  may 
direct  the  further  process  that  is  necessary  to  compel  an 
appearance,  or  to  entitle  the  plaintiff  to  proceed  as  for  a 
default.     In  neither  case,  does  it  seem  necessary  that  the 
writ  itself  should  so  remain  in  force,  as  to  be  capable  of  being 
served  acituMyy  at  the  time  when  the  forther  process  issues. 
It  is  obvious,  that  if  a  contrary  rule  should  hold,  the  writ  of 
summons,  instead  of  having  validity  for  four  months,  as  the 
2  Wm.  4,  c.  39,  s.  10,  necessarily  imports,  will,  in  feet,  in 
many  cases,  run  only  for  a  period  short  of  four  months,  by 
the  time  necessary  for  the  issuing  and  service  of  a  dis- 
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tringas,  probably  also  of  the  return  to  it,  and  the  subsequent  1841. 
proceedings  thereon.  Two  cases,  however,  are  cited,  in  bromagi 
which  the  Court  of  Common  Pleas  have  decided,  that  a         _'^' 

ttAY. 

writ  of  distringas  cannot  issue,  after  the  expiration  of  the 
four  months.  These  are  Lemon  v.  Lemon  (a),  and  Abbotts 
KeUy  (&).  These  cases  are  very  shortly  reported,  and  sp-^ 
pear  to  have  passed  widiout  much  argument  In  the  firsts 
leave  to  issue  the  distringas  was  refiised.  The  writ  of  sum*' 
mons  there  had  run  out  in  May,  and  the  application  was 
not  made  till  November,  which  delay  alone  would  have 
justified  the  refusal  to  allow  the  distringas  to  issue.  In  the 
latter  case,  the  Court  only  say  that  the  words  of  the  act  are 
positive,  and,  therefore,  the  writ  of  distringas  must  be  set 
aside.  Now^  the  act  only  says  the  writ  of  summons  shall 
not  be  in  force  more  than  four  months.  There  are  no  words 
in  it,  which  limit  the  issuing  of  the  writ  of  distringas  to  the 
same  period.  If  the  same  limitation  applies  to  both,  it  is 
matter  of  inference,  not  of  express  enactment  Still,  it 
would  not  become  me,  sitting  here  alone,  to  overrule  these 
two  decisions.  But  in  a  later  and  more  considered  case» 
that  of  Norman  v.  Winter  (c),  it  appears  to  me,  that  the 
same  Court  has  somewhat  shaken  their  authority,  both  by 
the  decision  and  the  language  used.  One  question  there 
was,  whether  alias  and  pluries  writs  of  summons,  with  dis^ 
tringases  thereon,  were  regular,  the  alias  and  pluries  having 
issued,  and  being  tested  after  the  writ  of  summons  which 
they  were  intended  to  continue,  had  been  suffered  to  expire, 
and  the  Court  held  that  they  were*  Lemon  v.  Lemon  and 
Alhotts  V.  KeUy  were  cited,  but  the  Chief  Justice  delivering 
the  judgment  of  the  Court  after  time  taken,  said,  ^'  not- 
withstanding these  cases,  we  think,  upon  reconsideration^ 
that  the  plaintifTs  right  to  continue  writs  of  summons,  by 
alias  and  pluries,  and  so  issue  writs  of  distringas  thereon  by 
leave  of  the  Court,  or  a  judge  is  not  confined  to  the  period 

(a)  2  Scott,  506.  (c)  Ante,  vol.  7,  p.  304. 

(6;  Ante,  vol.  6,  p.  478. 
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during  which  the  summons  is  in  force."    I  understand  the 
Court  by  this  language  to  have  re-considered  the  two  former 
cases,  and  not  entirely  to  approve  of  them.     And  if  writs 
of  continuance  may  be  dated,  and  issue  after  the  writ  which 
they  are  intended  to  continue,  has  actually  expired,  as  diey 
certainly  may,  I  see  no  legal  principle  which  prevents  the 
issmng  a  distringas  to  compel  an  appearance  after  that  time, 
where  the  plaintiiF  has  taken  every  step  which  entitles  him 
to  such  distringas,  before  that  time,  and  while  the  writ  of 
summons  was  in  full  force;  and  the  inconvenience  sug- 
gested in  one  of  the  cfues,  that  there  might  be  no  limit  of 
time,  when  this  might  be  done  need  not  arise,  for,  the  third 
section  of  the  act  leaves  the  Court  or  the  judge  a  discretion ; 
and  it  must  be  taken  that  where  the  plaintiff  had  slumbered 
an  unreasonable  time  after  the  expiration  of   the  four 
months,  the  Court  or  judge  would  refuse  permission  to  issue 
a  distringas ;  I  repeat,  that  this  case  was  not  discussed,  as 
I  believe  my  brother  Patteson  intended  it  should  be,  in  the 
ftdl  Court,  but  having  a  clear  opinion  on  the  point,  con- 
sidering too  the  intimation  which  may  be  collected  fixHn 
the  language  used  in  Norman  v.  Winter,  and  having  had 
the  benefit  of  confennng  with  my  brother  Paiteion,  on  the 
subject,  and  ascertained  his  opinion  to  be  in  accordance 
with  mine,  I  think  I  should  not  be  justified  in  throwing 
upon  the  parties  the  delay  and  expense  of  another  aigu- 
ment  next  term,  and  I  am,  therefore,  induced  to  say,  at 
once,  that  this  distringas  was  regular,  and  that  the  rule 
must  be  discharged ;  of  course,  without  costs. 

Rule  discharged,  without  costs. 
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1841. 

Regina  f>.  The  Corpobation  of  Trinttt  House, 

Deftford  Strond. 

M^UNDAS,  (with   whom    were    Bayley    and  Pahner),  TheCorpon- 
moved  for  a  rale  to  shew  cause  why  a  writ  of  mandamus  Yannoath  has 
should  not  issue,  directed  to  the  master  and  brethren  of  the  5**^  6*W^4' 
IVinity  House,  at  the  instance  of  the  mayor,  aldermen,  c  xlix.  (local) 

.to  compensai- 

and  burgesses  of  Great  Yarmouth,  commanding  them  to  tion,  pnnuant 

examine  and  certify  to  the  commissioners  of  Her  Majesty's  c.  54.  s.  9,  and 

customs,  the  claims  which  the  said  mayor,  &c,  had  trans-  ^  ^^3^**^7 

mitted  to  them  for  certain  duties,  fix)m  the  29th  September,  for  the  dimina- 

—^  jt  tion  of  duty  on 

1835,  to  25th  December,  1839.  Previous  to  the  passing  of  foreign  Teasels, 
the  5  &  6  WnL  4,  c.  xles.,  (a  local  act),  the  corporation  of  exporting  corn- 
Great  Yarmouth  was  entitled  to  certain  duties  on  imports  »«*»*>«  into 

^  and  out  of  the 

into  the  haven  of  Great  Yarmouth.     By  s.  126  of  that  haven,  in  con- 

_^^  seouenoe  of 

Statute,  it  was  provided,  **  That  during  the  term  of  twenty-  commercial 
one  years,  to  be  computed  from  the  29th  day  of  September  b^"i^°Eng. 
next  after  the  passing  of  this  act,  the  said  mayor,  aldermen,  land  and  Fo- 

,  J  1        1.   n  11  .       .1,      reign  Powers, 

burgesses,  and  commonalty  shall  not  collect  or  receive  the  notwithstand- 
several  sums  of  sixpence  for  every  chaldron  of  coals,  culm,  ^f  laagweof 
or  cinders  imported  into  the  said  port  of  Great  Yarmouth,  i\^  ?^?® 
by  persons  not  free  of  the  said  corporation  of  Great  Yar-  with  reference 
mouth ;  and  of  4tf .  6d,  payable  by  persons  not  being  free  provisions  of 
of  the  said  corporation,  importing  coals,  culm,  or  cinders  ^•^  "^ 
into  the  said  port  in  any  ship  or  vessel  for  the  custom,  out- 
goings, and  pilotage  of  the  said  ship  or  vessel ;  nor  the  said 
several  port  duties  or  tolls  called  coal  tonnage,  murage, 
cranage,  and  tronage,  or  any  of  them,  to  which  they  are  or 
may  be  entitled  by  prescription,  usage,  charter,  act  of  Par- 
liament, or  otherwise,  (save  and  except  cranage  dues  on 
goods  using  the  public  crane),  as  aforesaid ;  and  it  shall  be 
lawful  for  the  said  mayor,  aldermen,  burgesses,  and  com- 
monalty, and  they  are  hereby  authorized  and  empowered, 
in  lieu  thereof,  and  by  way  of  compensation  for  the  tem- 
poraiy  relinquishment  thereof,  from  time  to  time  during 
the  said  twenty-one  years,  to  be  computed  as  aforesaid,  to 
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asky  demaady  take,  receive,  and  recover,  to  and  for  their 
own  use,  the  duties  hereinafter  mentioned ;  (that  is  to  say), 
for  every  ton  of  all  goods  and  articles  of  commerce,  (fiab, 
green  or  partially  cured  excepted)  imported  into  the  said 
haven  of  Great  Yarmouth,  or  into  Yarmouth  Road  aforesaid, 
in  any  vessel,  the  duty  of  one  penny ;  and,  in  addition  to 
such  last  mentioned  duty,  for  every  ton  of  all  goods  and 
articles  of  commerce  (fish,  green  or  partially  cured  excepted) 
imported  into  the  said  haven  or  road  in  any  vessel  not  re- 
gistered in  the  port  of  Great  Yarmouth  aforesaid,  the  da^ 
of  fourpence."  By  sect  127,  it  was  provided,  ^^  Thai  the 
several  duties  last  hereinbefore  granted  and  made  payable 
to  the  mayor,  aldermen,  burgesses,  and  commonalty  of  the 
said  borough  of  Ghreat  Yarmouth,  shaU  be  over  and  above 
and  in  addition  to  the  duties  first  hereinbefore  granted  and 
made  payable  to  the  said  commissioners  of  the  haven  of  Great 
Yarmouth.''  Then  by  sect  128,  it  was  provided,  ^Thaft 
it  shall  be  lawful  for  the  said  mayor,  aldermen,  burgesses, 
and  commonalty  of  the  borough  of  Great  Yarmouth,  iiom 
time  to  time,  to  appoint  a  collector  of  the  duties  by  this 
act,  granted  and  made  payable  to  them,  and  to  suspend  or 
displace  such  collector,  and  to  appoint  any  other  in  his  place, 
and  to  pay  such  salary  or  an  allowance  to  such  collecttM*  as 
they  shall  think  fit,  and  all  powers,  authorities,  regulations, 
proceedings,  penalties,  forfeitures,  and  provisions  contained 
in  this  act  with  reference  to  the  payment  and  collection  of 
the  duties  hereinbefore  granted  and  made  payable  to  the 
commissioners  of  the  haven  of  Great  Yarmouth,  and  also 
with  reference  to  the  person  by  them  appointed  to  collect 
or  receive  the  same,  shall  be  deemed  and  taken  to  be  appU' 
cable  to  the  payment  and  collection  of  the  €luties  herein- 
before granted  and  made  payable  to  the  mayor,  aldermen, 
burgesses,  and  commonalty  of  t/ie  said  borough  of  Great 
Yarmouth,  and  to  the  person  by  them  appointed  to  collect 
or  receive  the  same,  in  the  same  manner  and  as  fully  and 
effectually  in  all  respects,  as  if  such  powers,  authorities,  re- 
gulations, proceedings,  penalties,  forfeitures,  and  provisions 
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had  been  repeated  and  re-enacted  with  reference  expressly 
to  the  payment  and  collection  of  the  duties  hereinbefore 
granted  and  made  payable  to  the  mayor,  aldermen,  burgesses, 
and  commonalty  of  the  said  borough  of  Great  Yarmouth, 
and  also  with  reference  expressly  to  the  collector  or  other 
persons  by  them  appointed  to  receive  the  same."  In  order 
to  see  the  force  of  the  words,  **  all  powers,  authorities.  Sec," 
it  was  unnecessary  to  refer  to  the  previous  sections  of  the 
act  By  sec  42,  certain  duties  were  imposed  on  certain 
articles  of  commerce  entering  the  haveu  of  Great  Yarmouth, 
which  were  to  be  collected  by  certain  commissioners  ap- 
pointed by  the  act  for  improving  the  haven.  Then  by 
sect.  44,  it  was  provided,  "  That  double  the  duties  which 
from  time  to  time  shall  be  imposed  by  virtue  of  this  act  in 
respect  of  British  vessels,  shall  be  payable  in  respect  of 
foreign  vessels,  and  also  in  respect  of  all  goods  or  articles 
imported  or  exported  in  such  foreign  vessels,  and  every 
vessel  shall  be  deemed  a  foreign  vessel,  within  the  meaning 
of  this  act,  which  shall  not  be  entitled  to  the  privileges  of  a 
British  built  ship  or  vessel  by  virtue  of  an  act  passed  in  the 
third  and  fourth  years  of  the  reign  of  his  present  Majesty 
king  William  the  Fourth,  intituled,  ^*  An  act  for  the  en- 
couragement of  British  shipping  and  navigation."  By 
sect.  45,  "  That  it  shall  be  lawfiil  for  his  Majesty,  in  and 
by  an  order  of  council,  or  for  the  lords  commissioners  of  his 
Majes^'s  treasury,  or  any  three  or  more  of  such  lords  com- 
missioners, by  an  oider  in  writing  from  time  to  time,  to  reduce 
the  duties  which  shall  be  imposed  on  foreign  vessels,  under  the 
powers  of  this  act,  on  all,  or  on  such,  or  on  so  many  of  such 
vessels,  and  on  all,  or  on  such,  and  on  so  many  of  the  goods  or 
articles  imported  or  exported  in  such  vessels  as  his  Majesty, 
or  as  the  lords  commissioners  as  aforesaid  shall  deem  ex- 
pedient to  the  same,  or  the  like  duties  as  shall,  by  virtue  of 
this  act,  be  payable  at  the  time  in  respect  of  British  vessels." 
By  sect.  46,  ''That  it  shall  be  lawftil  for  the  said  com- 
missioners, from  time  to  time,  to  reduce  all  or  any  of  the 
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duties  by  this  act  granted  and  made  payable  to  them,  wad 
again  to  raise  the  same  to  any  amomit  not  exceeding  the 
respective  duties  by  this  act  granted,  and  such  reduced^  and 
also  such  advanced  duties  shall  be  paid,  collected,  recovered, 
and  applied  in  the  same  manner  as  the  duties  in  this  act 
specified,  and  made  payable  to  the  said  commissioners,  are 
directed  to  be  paid,  collected,  recovered,  and  implied"    It 
was  contended  by  the  corporation  of  Great  Yarmouth,  that 
the  provisions  of  sect  128,  referred  to  the  enactments  of 
sect.  44,  and,  consequently,  that  in  addition  to  the  duties 
authorized  to  be  taken  in  Ueu  of  those  granted  in  the  time 
of  Queen  Anne,  they  had  a  right  to  double  those  duties  by 
the  operation  of  sect  44,  where  the  goods  were  imported  in 
any  foreign  vessel     If  so,  then  they  had  a  claim  to  com- 
pensation firom  the  commissioners  of  customs  pursuant  to 
the  provisions  of  59  Geo.  3,  c.  54,  s.  9,  and  1  &  2  Vict 
c  113,  &  27.     The  former  act  was  passed  for  the  purpose 
of  enabling  the  then  king  to  cany  into  effect  a  oonventi<Mi 
of  commerce  between  the  United  States  and  Portugal  vrith 
England.     As  the  effect  of  this  statute  was  to  interfere  with 
certain  vested  interests  of  certain  corporations  as  an   in- 
demnity, it  was  provided,  by  sect  9,  ^'  That  whereas  it  is 
expedient  that  the  said  corporation,  trustees  of  Ramsgate 
harbour,  other  bodie£i  politic  and  coporate,  and  sundiy  other 
persons  in   whom  such  rates  and  duties  are  vested  re- 
spectively, should  be  indemnified  for  the  loss  sustained  by 
means  of  this  act.  Be  it  fiirther  enacted,  that  the  difierenoe 
in  such  cases  between  the  rates  and  duties  due  and  payable 
on  British  ships  and  those  payable  on  foreign  ships,  shall 
be  paid  out  of  the  consolidated  duties  of  customs,  and  fi>r 
the  more  effectual  security  of  the  public  revenue  in  req)ect 
of  any  claims  which  in  virtue  of  this  act  may  be  made,  all 
and  every  such  claim  or  claims  shall  be  transmitted  by  the 
aforesaid  trustees,  bodies  politic  or  corporate,  or  persons  in- 
terested, or  their  agent  or  agents,  to  the  corporation  of  Trinity 
House  of  Deptford  Strond,  who  are  hereby  required  to 
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examine  the  same,  and  being  satisfied  as  to  the  correctness        1841 . 
thereof  are  to  certify  the  same  accordingly  mider  the  hand       f[^^^^ 
of  their  secietaiy  or  other  proper  o£5cer,  together  with  such  »• 

dium  as  the  said  corporation  may  have,  to  the  commissionexB        tion  of 
of  his  Majesty's  Customs  in  London  quarterly,  for  their      Hm/sEy 
order  for  the  payment  thereof  and  the  said  commissioners 
are  hereby  required  to  direct  payment  of  such  claims  out 
of  the  consolidated  duties  of  customs  to  the  said  corpora- 
tion of  Trinity  House  of  Deptford  Strond,  and  the  said 
corporation  are  hereby  required,  after  retaining  what  may 
be  due  as  their  light,  to  pay  over  to  the  trustees  of  Rams- 
gate  Harbour,  to  other  bodies  politic  and  corporate,  and  to 
sondiy  persons  in  whom  such    rates  and  duties  may  be 
vested  respectively,  the  amount  of  their  respective  claims, 
subject  only  to  such  incidental  or  other  charges  as  have 
heretofore  been  made  in  the  collection  of  such  rates  and 
duties."    Then  by  the  1  &  2  Vict.  c.  113,  s.  27,  those  pix>- 
TisioDs  were  extended  to  conventions  of  commerce  with  all 
foreign  powers  as  well  as  the  United  States  and  Portugal. 
It  was  to  obtain  the  compensation  so  suggested  as  due  to 
them,  that  the  present  application  was  made,  in  order  that 
the  corporation  of  Trinity  House  might  be  compelled  to 
repwt  on  the  claim,  as  by  a  variety  of  alterations  which  had 
been  made  in  the  duties  on  importations  in  foreign  vessels 
pursuant  to  treaties,  a  right  had  accrued  to  the  Corporation 
of  Great  Yarmouth  to  recover  the  difference  between  the 
duties  on  foreign  vessels  and  British  vessels. 

Cur.  adv.  vuU. 

CoLEBiDGB,  J. — This  was  an  application  for  a  mandamus 
to  be  directed  to  the  master  and  brethren  of  the  Trinity 
House  on  the  part  of  die  mayor,  aldermen,  and  biu^sses 
of  Great  Yarmouth,  codimanding  them  to  examine  and 
certify  to  the  commissioners  of  her  Majesty's  Customs  the 
claims  which  the  said  mayor,  &&,  have  transmitted  to  them 
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for  certain  duties  from  the  29th  of  September,  1835,  to 
25th  of  December,  1839.     The  case  was  stated  to  me  a  few 
days  since  very  folly,  clearly,  and  candidly  by  Mr.  Dundasy 
and  I  had  at  the  time  so  strong  an  impression,  that  I  oo^t 
not  to  grant  the  rule,  that  it  became  my  duty  to  examine 
the  papers  and  statutes  referred  to  before  I  granted  it   The 
result  of  that  examination  has  been  to  satisfy  my  mind 
entirely,  that  I  should  only  put  the  parties  to  a  needless 
expense,  if  I  was  to  give  an  opportunity  for  the  agitation  of 
the  question  which  the  corporation  of  Yarmouth  desire  to 
raise.     By  5  &  6  Wm.  4,  c.  xlix,  &  126,  the  corporation  of 
Yarmouth  are  forbidden  to  collect  certain  duties,  to  which 
they  were  before  entitled,  for  the  term  of  twenty -one  years, 
from  the  29th  of  September,  1835,  and  in  lieu  thereof  they 
are  empowered  for  that  period  to  collect  two  specified 
duties;    1st,   the   duty  of  one  penny  for  every   ton   of 
goods,  &C.  (with  certain   exceptions),  imported  into   the 
haven,  &c.  in  any  vessel ;  2nd,  an  additional  duty  of  four- 
pence  per  ton  if  the  importing  vessel  be  not  registered  in 
the  port  of  Ghneat  YarmoudL  The  corporation  contend,  that 
they  are  entitled  to  double  these  duties,  where  the  goods 
are  imported  in  any  foreign  vessel.     If  they  are,  they  will 
then  be  brought  with  respect  to  these  double  duties  within 
the  operation  of  the  59  Greo.  3,  c  54,  s.  9,  as  extended  by 
the  1  &  2  Vict  c  1 13,  s.  27,  which  statutes  provide  in  eflect, 
that  where  by  any  treaty  of  commerce  the  vessels  of  any 
nation  are  admitted  to  trade  in  our  ports  on  payment  of  the 
same  duties  as  Britbh  vessels,  and  are  thereby  relieved  fix>m 
the  payment  of  higher  duties,  any  corporations  or  individuals 
entitled  to  receive  such  higher  duties,  shall  be  indemnified 
out  of  the  consolidated  duties  of  customs ;  and  the  mode  of 
procuring  such  indemnification,  is  by  the  transmission  of 
their  claims  and  accounts  to  the  corporation  of  the  Trini^r 
House,  who  are  to  examine  the  same,  and  if  satisfied  as  to 
the  correctness  thereof,  to  certify  the  same  to  the  com- 
missioners of  Customs  for  their  order  for  the  payment 
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thereof.     Upon  this  state  of  facts  and  law^  the  application        1841. 
is  founded,  and  the  question^  therefore^  is  in  the  first  place^       Reoina 
whether  the  corporation  are  entitled  to  the  double  duties.   _    j'- 

*■  ,         The  Corpora- 

Ifit  be  clear  that  they  are  not,  then  it  is  useless  to  examine  tion  of 
whether  there  be  any  formal  objections  to  the  rule,  and  if  House. 
there  be  none,  equally  useless  to  grant  it,  as  the  Trinity 
House,  after  examination,  ought  to  grant  no  certificate.  In 
my  opinion,  it  is  clear  that  the  corporation  have  no  such 
right  as  they  insist  on.  The  statute  5  &  6  Wm.  4,  c.  xlix, 
under  which  the  claim  is  made,  is  an  act  for  improving  the 
haven  of  Great  Yarmouth,  repairing  or  rebuilding  certain 
bridges,  and  for  suspending,  fi>r  a  limited  period,  certain 
duties  payable  to  the  corporation,  and  imposing  other  duties 
in  lieu  thereof.  In  order  to  efiect  the  two  former  purposes, 
certain  commissioners  are  appointed,  whose  qualifications  are 
defined,  and  to  whom  powers  are  granted  through  numerous 
sections  of  the  act  By  the  42nd  section,  certain  duties  are 
granted  to  them,  and  the  44th  section  doubles  these  duties 
in  respect  of  foreign  vessels,  and  goods  or  articles  imported 
or  exported  in  such  foreign  vessels.  The  45th  section  ^ves 
the  Crown,  or  the  lords  of  the  treasury,  power  to  reduce 
the  duties  imposed  by  the  act  on  foreign  vessels  or  goods. 
And  the  46th  section,  to  reduce  any  of  the  duties  imposed 
by  the  act,  and  again  to  raise  them.  Then  follow  many 
sections  containing  provisions  and  regulations  concerning 
and  fi»r  enforcing  the  collection  and  payment  of  these  duties. 
It  is  not  nntil  we  arrive  at  the  126th  section  that  we  come 
to  any  provision  which  aflects  the  corporation.  All  before 
regards  these  purposes  of  the  act  which  are  to  be  carried 
into  eflect  by  the  commissioners.  That  section  recites  that 
the  corporation,  under  a  statute  passed  in  the  fifth  year  of 
Queen  Anne,  had  received  certain  duties,  and  that  for  the 
period  of  twenty-one  years,  it  was  inconvenient  that  these 
duties  should  be  received ;  it,  therefore,  takes  them  away 
for  that  period,  and  authorizes  the  corporation  for  the  same 
period  to  collect  the  two  dudes  I  have  before  mentioned. 
The  127th  section  carefully  distinguishes  between   these 
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duties  and  those  made  payable  to  the  commisBioners.    The 
128th  section  authorizes  the  corporation  to  appoint,  sob- 
pend,  displace^  and  pay  a  collector  of  those  duties,  and  then 
follow  the  words  on  which  this  application  is  founded: 
*^  And    all    powers,  authorities,  regulations,  proceedinfQS, 
penalties,  forfeitures,  and  provisions  contained  in  this  act 
with  reference  to  the  payment  and  collection  of  the  duties 
hereinbefore  granted  and  made  payable  to  the  c<Hnmis- 
sioners  of  the  haven  of  Great  Yarmouth,  and  also  vrith 
reference  to  the  person  by  them  appointed  to  collect  or 
receive  the  same,  shall  be  deemed  and  taken  to  be  ap- 
plicable to  the  payment  and  collection  of  the  duties  heran- 
before  granted  and  made  payable  to  the  mayor,  aldermen, 
bui^sses,  and  commonalty  of  the  said  borough  of  Great 
Yajrmouth,  and  to  the  person  by  them  appointed  to  collect 
or  receive  the  same,  in  the  same  manner,  and  as  fully  and 
effectually  in  all  respects  as  if  such  powers,  authorities, 
regulations,  proceedings,   penalties,  forfeitm^s,  and    pro- 
visions had  been  repeated  and  re-enacted  with  reference 
expressly  to  the  payment  and  collection  of  the  duties  here- 
inbefore granted  and  made  payable  to  the  mayor,  aldermen, 
burgesses,  and  commonalty  of  the  said  borough  of  Great 
Yarmouth,  and  also  with  reference  expressly  to  the  collector 
or  other  person  by  them  appointed  to  receive  the  same.* 
Under  these  words,  the  corporation  must  contend,  that  the 
right  to  take  a  double  duty  from  foreign  vessels  is  merely 
a  power  or  authority,  a  regulation,  a  proceeding,  or  a  pro- 
vision with  reference  to  the  payment  and  collection  of  a 
single  duty.     But,  if  the  43rd  and  44th  sections  be  referred 
to  and  read  Together,  it  is  obvious  that  the  first  grants  certain 
duties  in  respect  of  British  vesseb;  the  second  makes  a 
distinct  grant  of  the  same  duties,  doubled  in  respect  of 
foreign  vessels.     The  latter  is  not  a  regulation  as  to  the 
collection  of  the  duties  granted  by  the  former,  but  a  new 
grant  stated  shortly,  referring  for  its  details  to  the  former 
section.     No  such  grant  is  made  in  terms  to  the  corpora- 
tion, but  all  vessels  not  registered  in  the  port  of  Great 
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Yannouth  are  liable  to  the  additional  four-penny  duty 
beyond  the  one  penny  per  ton.  The  general  expressions  of 
the  44th  section  itself  independently  of  the  128th  section, 
have  veiy  properly  not  been  relied  on;  not  only  its  collocar 
don  and  the  general  division  of  the  act  prevent  it  firom 
bearing  on  this  question,  for,  it  is  in  terms  confined  to 
duties  to  be  imposed  by  virtue  of  the  act  from  time  to  time, 
and  referring  in  those  words  to  the  provision  of  the  45th 
and  46th  sections ;  whereas  the  duties  granted  to  the  cor. 
poration  by  the  126th  section  are  a  fixed  compensation  for 
duties  suspended  during  a  definite  number  of  years.  If  I 
could  entertain  the  least  doubt  on  this  point,  I  should  cer- 
tably  allow  the  writ  to  issue,  that  the  claim  might  be  fiiUy 
inquired  into ;  but  when  my  mind  is  clearly  made  up,  that 
the  appUcants  have  no  l^al  right,  it  is  my  duty,  however 
important  the  daim,  or  the  body  which  makes  it,  to  act 
upon  my  judgment,  to  prevent  useless  expense  and  litigation, 
and  to  refiise  the  rule. 

Rule  refiised* 


1841. 


Regtna 

V. 

TheCorpora- 

tion  of 

Trinity" 

House. 


Wilson  v.  Firth. 

MLNOfFLUS  shewed  cause  against  a  rule  nisi,  obtained  by 
%*  F.  Pollock,  calling  on  the  plaintifi^  to  shew  cause  why  a 
bond  given  pursuant  to  the  provisions  of  1  &  2  Vict  c  110, 
&  8,  should  not  be  delivered  up  to  be  cancelled.  It  ap- 
peared that  the  bond  had  been  given  in  the  form  prescribed 
by  the  statute,  to  the  satisfaction  of  the  Bankrupt  Court 
That  bond  had  been  satisfied,  and  now  remained  in  the 
hands  of  the  plaintiff's  attorney.  On  it,  the  attorney  had  a 
lien,  and  he  was  not,  therefore,  bound  to  allow  it  to  leave  his 
possession,  until  that  lien  was  satisfied.  The  case  had 
already  been  before  Mr.  Baron  Alderson,  and  he  had  de- 
clined to  interfere,  as  he  had  a  doubt  whether  he  had  power 
to  do  so.  Besides,  the  Court,  to  which  such  an  application 
as  the  present  must  be  made,  was  the  Bankrupt  Court.     The 


Where  a  bond 
is  giren  puno* 
ant  to  1  &  2 
Vict.  c.  110,  s. 
8,  the  G>Qrt  in 
which  the  ac- 
tion is  brought, 
has  power  to 
direct  it,  when 
satisfied,  to  be 
delivered  up  to 
be  cancelled, 
althouffh  the 
plaintil^s  attor- 
ney may  have  a 
lien  upon  it  for 
costs;  and  it  is 
not  necessary 
to  apply  to  the 
Court  of  Bank, 
ruptcy,  for  thai 
purpose. 
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1811.        words  of  the  section,  in  acccmlance  with  which  the  present 
bond  had  been  given  were,  ^'  That  if  any  single  creditor,  or 
any  two  or  more  creditors  being  partners,  whose  debt  shall 
amount  to  100/.  or  upwards,  or  any  two  creditors,  wfaoae 
debt  shall  amount  to  150iL  or  upwards,  or  any  three  or 
more  creditors,  whose  debts  shall  amount  to  2002.  or  up- 
wards, of  any  trader  within  the  meaning  of  the  laws  now  in 
force,  respecting  bankrupts,  shall  file  an  affidavit  or  affi- 
davits in  her  Majesty's  Courts  of  Bankruptcy,  that  such 
debt  or  debts  is  or  are  justly  due  to  him  or  them  respectively, 
and  that  such  debtor,  as  he  or  they  verily  believe  is  such 
trader  as  aforesaid,  and  shall  cause  him  to  be  served  per- 
sonally with  a  copy  of  such  affidavit  or  affidavits,  and  with 
a  notice  in  writing,  requiring  immediate  payment  of  such 
debt  or  debts ;  and  if  such  trader  shall  not,  within  twen^- 
one  days  after  personal  service  of  such  affidavit  or  affidavits, 
and  notice  to  pay  such  debt  or  debts,  or  secure  or  com- 
pound for  the  same  to  the  satisfaction  of  such  creditor  or 
creditors,  or  enter  into  a  bond  in  such  sum,  and  with  such 
two  sufficient  sureties,  as  a  commissioner  of  the  Court  of 
bankruptcy  shall  approve  o^   to  pay  such  sum  or  sums 
as  shall  be  recovered  in  any  action  or  actions  which  shall 
have  been  brought,  or  shall  thereafter  be  brought  for  the 
recovery  of  the  same,  together  with  such  costs  as  shall  be 
given  in  the  same,  or  to  render  himself  to  the  custody  of 
the  gaoler  of  the  Court  in  which  such  action  shall  have 
been  or  may  be  brought,  according  to  the  practice  of  such 
Court,  or  within  such  time  and  in  such  manner  as  the 
said  Court,  or  any  judge  thereof  shall  direct,  after  judgment 
shall  have  been  recovered  in  such  action,  every  such  trader 
shall  be  deemed  to  have  committed  an  act  of  bankruptcy, 
on  the  twenty-second  day  after  service  of  such  affidavit  or 
affidavits  and  notice,  provided  a  fiat  in  bankruptcy  shall 
issue  against  such  trader,  within  two  calendar  months  fit>m 
the  filing  of  such  affidavit  or  affidavits,  but  not  otherwise."* 
As  the  bond  was  to  be  entered  into,  to  the  satia&ction  of  a 
commissioner  of  the  Bankrupt  Court,  according  to  the  pro- 
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vkioosof  the  section^  the  application  for  the  purpose  of       1841. 

obtaining  the  deliyery  up  of  the  bond  must  be  to  that     ^^^^J^^^^^ 

Court    [Cokridge^  J. — Is  not  the  bond  satisfied?]     Cer-  •• 

tainly,  by  the  payment  of  a  certain  sum  to  the  plaintiff,  as 

a  compromise  for  the  debt  and  costs.     But  if  the  sum  paid 

for  costs  by  the  defendant,  did  not  satisfy  the  attorney's 

claim  for  costs,  in  respect  of  these  proceedings,  he  had  a 

lien  on  this  bond  for  the  residue  as  against  his  client,  for 

those  costs.     But,  under  any  circumstances,  this  Court  had 

no  jurisdiction  to  order  the  bond  to  be  delivered  up. 

Sir  F.  Pollock.  The  bond  stood  in  precisely  the  same 
situation  as  bail  If  so,  the  Court  had  clearly  an  equitable 
jonsdiction  to  interfere  in  the  manner  proposed.  The 
question  was,  whether  the  defendant  should  be  compelled 
to  go  into  a  Court  of  Equity,  or  the  Court  of  Bankruptcy, 
to  have  cancelled  a  security  which  it  was  admitted  was 
functus.  It  was  a  rule  in  equity,  that  if  a  party  obtained  a 
security  which  became  functus,  the  party  giving  it  had  a 
right  to  have  it  cancelled.  Then  came  the  question, 
whether  this  Court  had  the  power  to  do  the  same  thing  ? 
By  anal(^  to  the  interference  by  the  Court,  to  direct  bail-- 
bonds to  be  delivered  up  to  be  cancelled,  the  Court  had 
clearly  such  a  power. 

CoLBRDDOE,  J. — There  can  be  no  doubt  that  that  which 
is  required  to  be  done,  should  be  done.  The  only  doubt 
which  I  felt,  was,  whether  the  Court  had  such  a  power  as 
would  enable  them  to  do  it;  or  whether  that  power  was  con- 
fined to  the  Court  of  Bankruptcy.  It  is  said,  that  the  power 
to  do  so,  only  belongs  to  the  Court  of  Bankruptcy ;  but  it 
seems  to  me  that  where  that  Court  has  directed  the  bond  to 
be  given,  it  has  done  all  that  it  has  power  to  do  with  it 
Many  cases  may  be  supposed,  in  which  this  Court  must 
exercise  a  jurisdiction  over  the  bond  to  determine  whether 
it  should  be  put  in  suit,  or  what  course  ought  to  be  pursued 
as  to  it     I  think  it  is  much  more  convenient  to  hold,  that 
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this  Court  has  power  to  determine  whether  it  ought  to  be 
delivered  up  to  be  cancelled;  I  think  it  ought  Hie  present 
rule  must,  therefore,  be  discharged,  but  without  costs. 

Rule  absolute,  without  costs. 


After  an  in- 
tufficient  lety, 
under  a  fi.  fa* 
in  Yorkshire, 
where  the  ve- 
nue in  the  ac- 


TowERs  V.  Newton, 

{Before  the  four  Judges.) 

Sir  W.  W.  FOLLETT  had  obtained  a  rule,  calling  on 
the  plaintiff  to  shew  cause,  why  the  defendant  should  not 
be  discharged  out  of  the  custody  of  the  Marshal,  as  to  this 
action ;  and  why  a  capias  ad  satisfaciendum,  directed  to  the 
the"pl!Sitiff*on  sheriff  of  Middlesex,  and  the  execution  thereof,  should  not 

the  6th  of  July,  \^  gg^  aside,  with  costs  for  irreirularity.  The  venue  in  this 
laraed  a  ca.  aa.         ,  •  .      -     xr 

redtinff  the  fl.  action,  which  was  on  a  promissory  note,  was  laid  in  York- 
into^^lesez,  shire.  The  pliuntiff  having  signed  judgment,  issued  on  the 
O^  Ae'sfrt'S  1^*  ^^  March,  1840,  a  fieri  facias  directed  to  the  sheriff 
August,  and      of  Yorkshire,  indorsed  to  levy  the  debt  and  costs,  interest, 

before  the  , 

Middlesex  and  expenses.  The  sheriff  levied  part  only  of  the  sum 
cuted'he^ued  indorsed,  and  returned  that  the  defendant  had  no  more 
*  **•  88,  for  goods  in  his  bailiwick.  On  the  6th  of  July,  a  writ  of  ci^ias 
into  Torkshire,  ad  satisfaciendum  for  the  residue  issued  into  Middlesex, 
the  defendant  which  recited  the  fi.  fa.  into  Yorkshire,  and  the  return 
dSscharffedJn  ^^i^^^^^  ^^^  commanded  the  sheriff  of  Middlesex  to  take 
September,  on    ^hg  body  of  the  defendant  in  execution  for  the  residue  of 

the  ground  of  /   ^ 

priyuege.  In  the  plaintiff^s  damages  and  interest  While  this  writ  was 
lowin^the'      running,  a  capias  ad  satis&ciendum  for  the  residue  issued 

defenoant  was 

taken  under 

the  writ  into 

Middlesex : 

Htld,  on  mo* 

tion  todis- 

charffehim 

out  of  custody, 

that  the  vrrit  into  liiddlesex  ouffht  to  have  been  a  testatum  ca.  sa.  founded  on  a  oa.  sa.  into 

Yorkshire,  and  was  irregular,  ana  that  the  Court  could  not  amend  it  by  the  ca.  sa.  into  Toikshire^ 

iriiidi  bore  a  later  date. 


into  Yorkshire,  on  the  31st  of  August,  under  which  the 
defendant  was  arrested  on  the  4th  of  September,  but  he  was 
dischaiged  out  of  custody  on  the  26th  of  September,  by 
Rolfey  B.,  on  habeas  corpus,  after  argument,  on  the  ground 
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that  a  barrister,  on  his  return  from  attending  the  petty  8e&-       1841. 
aioDs  at  Ripon,  he  was  privileged  from  arrest     On  the  7th    ^"TT^^      ' 
of  JanqaiT,  1841,  the  defendant  was  taken  by  the  sheriff  of  «. 

Middlesex,  under  the  capias  ad  satisfaciendum  issued  on 
the  8th  of  July  previously.  On  motion  for  this  rule  it  was 
contended,  that  the  arrest  of  the  defendant  in  Yorkshire, 
and  his  dischaige  on  the  ground  of  privilege,  operated  as  a 
aatis&ction  of  the  judgment ;  and  if  not,  that  the  process  into 
Middlesex  ought  to  have  been  by  a  testatum  writ,  founded  on 
an  oripnal  capias  into  Yorkshire.  A  cross  rule  had  been  ob- 
tamed  to  amend  the  writ,  by  the  insertion  of  a  testatum  clause. 

S.  Martin  now  shewed  cause.  A  dischaige  of  a  de- 
fendant in  execution  will  not  operate  as  a  satisfiu^tion  of 
the  deb^  unless  it  took  place  with  the  consent  of  the  plain- 
tiff, Figer$  v.  AUhrich  (a),  Jaques  v.  Withy  (6).  There  was 
no  consent  in  the  present  case.  Again,  the  arrest  of  the 
defendant^  while  privileged,  was  an  irregularity  in  the 
sheriff,  which  will  not  prejudice  the  plaintiff,  NacUn  v. 
Battie  (c),  Cottiiu  v.  Beaumont  (d).  Secondly,  it  is  not  ne- 
cessary that  the  writ  in  Middlesex  should  be  a  testatum 
writ,  founded  on  a  prior  ca.  sa.  into  Yorkshire,  because  a 
plamtiff  may  issue  both  a  fi.  &  and  a  ca.  sa.  at  the  same 
time;  or  he  may  have  several  writs  of  the  same  sort  running 
at  the  same  time  into  different  counties,  TidcFs  Prac.  995. 
In  Lushes  Prac.  p.  502,  it  is  said,  that  '^in  practice,  an 
original  writ,  as  the  writ  into  the  first  county  is  called,  never 
iflBuefl;,  but  the  party  sues  out  the  testatum  in  the  first  in- 
stance ;  and  even  where  the  testatum  clause  has  been  im- 
properly omitted,  and  an  application  made  to  set  it  aside, 
the  Court  will,  where  no  injustice  can  be  done,  give  leave 
to  amend,  upon  production  of  an  original,  whidi,  for  this 
purpose,  may  be  sued  out  at  any  time,  and  returned  by  the 
attorney."     Under  the  cross  rule,  the  Court  will  allow  an 

(a)  4  Burr.  2482.  if)  10  A.  &  £.  226  \  2  Per.  & 

%  1  T.  R.  557.  Da.  363. 

(e)  5  East,  147. 

VOL.   IX.  P  P  D.   P.   C. 


578  cajbes  on  points  of  practice,  a  b. 

1841.        amendment  by  introdacing  the  testatum  clause)  PaJmet 
Towers       ^'  ^*^'cc(a),  Esdaile  v.  Davis  {Ji),  Shaw  v.  Maxwell  (c), 
^'  Meyer  v.  Ring{d)i  Cowperthwaite  v.  Owen{e\  MiltteadY. 

Coppard  (/). 

Sir  ^.  ^.  FoUettf  contra.  The  defendant  was  arrested 
and  imprisoned  in  Yorkshire,  under  a  valid  writ,  and  his 
discharge,  whether  by  consent  or  otherwise,  prevented  a 
second  arrest  on  the  same  judgment,  Blackburn  v.  Stu- 
part(g),  per  Grose^  J.  In  ColUfUV.  Beaumont  {h),  the  writ, 
by  virtue  of  which  the  first  arrest  was  made,  was  an  irre- 
gular writ,  which  distinguishes  that  case  from  the  present. 
Here,  a  plaintiff  once  had  execution,  which  is  a  satisfaction 
of  the  debt,  Tidd^s  Prac.  pp.  174, 1029.  The  stat.  2  Gea  1, 
c.  13,  s.  2,  which  is  confined  to  privilege  of  Parliament 
shews  that  a  discharge  on  the  ground  of  any  other  privil^e^ 
would  bar  a  second  arrest  On  the  second  point,  in  Lushes 
Prac.  p.  502,  it  is  stated,  that  ''in  strictness,  every  writ  of  exe* 
cution  must,  in  the  first  instance,  be  issued  into  the  coun^  in 
which  the  venue  is  laid ;  then,  upon  a  return,  that  the  par^, 
or  his  lands  or  goods  cannot  be  found,  or  that  enough  has 
not  been  levied  in  that  county,  a  new  writ  may  issue  into  any 
other  county,  either  for  the  whole,  or  the  residue,  as  the 
case  may  be.  The  latter,  upon  the  principle  before  stated, 
must  contain  an  allegation  of  the  issuing  of  and  the  return 
of  the  former,  and  it  is  therefore  called  a  testatum  writ" 
The  ca.  sa.  into  Middlesex,  merely  reciting  the  fL  fk  into 
Yorkshire,  was  irregular,  and  cannot  justify  the  present 
arrest ;  it  ought  to  have  been  a  testatum  ca.  sa.  founded 
upon  and  reciting  a  prior  ca.  sa.  into  Yorkshire.  Here, 
the  ca.  sa.  into  Yorkshire  issued  long  after  the  Middlesex 
writ ;  the  Court  cannot  amend.  In  the  cases  cited,  where 
an  amendment  was  allowed,  the  writ  on  which  the  arrest  was 

(a)  2  Salk.  589.  (/)  5  T.  R.  272. 

{b)  6  Dow.  P.  C.  465.  (g)  2  East,  243. 

(c)  a  T.  R.  450.  (k)  10  A.  &  £.  225;  2  Per.  & 

(d)  1  H.  Bl.  641.  D.  363. 

(e)  3  T.  R.  657. 
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made,  was  in  itself  a  good  writ,  and  the  objection  to  the 
want  of  an  original  ca.  sa.  was  matter  of  form  only ;  but 
here,  the  objection  to  this  writ  is,  that  it  is  an  original  ca. 
sa.,  and  the  production  of  another  original  into  Yorkshire, 
will  not  make  it  a  testatum  writ  The  testatum  clause  is 
wanting.  At  all  events,  the  Court  will  not  allow  an  amend- 
ment after  arrest,  or  on  a  rule  obtained  only  two  days  before 
the  present  rule  was  due. 

LrTTLEDALB,  J. — Two  gTOunds  have  been  n^lied  upon  in 

support  of  this  rule.     First,  that  the  defendant  could  not  be 

twice  arrested  on  this  judgment     As  that  question  may 

come  before  us  on  another  rule,  I  give  no  opinion  upon  it 

at  present      The  second  ground  is,  that  the  writ  into 

Middlesex,  under  which  the  defendant  is  in  custody,  was 

irregular.     The  fiicts  are  these,  the  venue  is  in  Yorkshire, 

mto  which  county  a  fi.  fa.  issued  in  the  first  instance,  and 

and  on  the  31st  of  August,  1840,  a  ca.  sa.  followed  into  the 

same  county,  for  the  residue.   It  was  not  necessary  that  that 

writ  should  be  a  testatum  writ     The  defendant  was  taken 

in  Yorkshire,  and  ^scharged  on  the  26th  of  September* 

On  the  7th  of  January,  1841,  he  was  arrested  in  Middlesex, 

under  a  ca.  sa.,  which  had  issued  on  the  6th  of  July,  1840* 

That  was  not  a  testatum  writ  which  it  ought  to  be ;  and  by 

reason  of  that  irregularity  the  defendant  is  entitied  to  be 

discharged.     But  a  rule  was  obtained  two  days  ago  to  amend 

the  writ     I  think  an  amendment  cannot  be  allowed,  for 

two  reasons:  first,  the  application  to  amend  might  have 

been  made  earlier ;  it  might  have  been  made  immediately  on 

the  appUcatidn  for  the  dischaige;  and,  secondly,  tiie  writ 

into  Middlesex  cannot  be  made  a  testatum  writ,  on  the 

foundation  of  an  original  ca.  sa.  into  Yorkshire,  which  had 

no  existence  until  more  than  a  month  after  the  Middlesex 

writ  had  issued    I  think,  therefore,  that  this  rule  must  be 

absolute. 

Patteson,  J.—- 1  give  no  opinion  on  the  first  point.     I 

p  p  2 
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agree  with  my  brother  Litthdahy  that  the  writ  into  Mid- 
dlesex was  irregular.  The  meaning  of  a  testatum  dauae, 
which  is  inserted  in  a  writ  issued  into  any  other  county 
than  where  the  venue  lies,  is,  that  the  sheriff  of  the  county 
of  the  venue  cannot  execute  the  original  ca.  sa.,  by  taking 
the  body  of  the  defendant.  But  the  Middlesex  writ,  in  the 
present  case>  does  not  shew  that  the  defendant's  body  was 
not  in  the  bailiwick  of  the  sheriff  of  Yorkshire,  and  liable 
to  arrest  We  are  then  asked  to  amend.  But  under  stat 
3  &  4  Wm.  4,  c.  67,  s.  2,  writs  of  execution  may  be  dated 
on  the  day  they  are  issued ;  and  we  cannot  make  this  wri^ 
tested  on  the  4th  of  July,  a  testatum  writ  on  the  foundation 
of  an  original  writ  tested  on  die  3l9t  of  August 


CoLBRmoE,  J.,  concurred  (a). 

Rule  absolute.    No  action  to  be  brought 
(a)  Lord  Dbnman,  C.  J.,  was  absent  during  the  ai-gnment 


VHiere  an  it- 
sue  has  been 
directed  under 
the  Inteb- 
pleader  Act,  to 
try  the  right  to 
a  bill  of  ex- 
change, the 
bon&  fide  owner 
of  it  is  entitled 
to  the  amount 
of  the  bill,  and 
all  costs  firom 
the  irrongful 
claimant,  so  as 
completely  to 
indemnify  him* 
self. 


Jones  v.  Rbgan. 

I.  HIS  was  an  issue  directed  by  the  Court,  under  the  In- 
terpleader Act,  1  &  2  Wm«  4,  c.  58,  s.  1,  to  try  the  right  of 
the  plainti£P  and  defendant  to  a  bill  of  exchange,  under  these 
circumstances  (a).  A  person  named  Serle,  and  another 
person,  were  the  acceptors  of  the  bill,  and  Jones  was  the 
bona  fide  holder  of  it  He  accidentally  lost  it,  and  after  a 
time,  it  was  found  in  the  possession  of  Regan,  who  de- 
manded payment  of  it  fix>m  Serle.  Notice  of  the  loos 
having  been  given  by  Jones  to  Serle,  he  refiised  to  pay  it, 
and  an  action  was  commenced  by  Regan  against  him  in  this 
Court.  An  action  was  also  commenced  against  Serle  by 
Jones,  the  former  having  refused  to  pay  on  an  indemnity 


(a)  See  the  case,  ofi/f,  p.  193. 
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being  ofiered  by  the  latter.  Serle  and  his  co-acceptor  then  1841. 
Implied  to  the  Court  for  a  rule  under  sect  1  of  the  Inter- 
pleader Act,  and  the  present  issue  was  accordingly  directed. 
Li  it,  Jones  was  successfiiL  The  amount  of  the  bill  having 
been  paid  into  Court,  the  case  now  came  on,  for  the  purpose 
of  disposing  of  the  fund,  and  giving  directions  as  to  costs. 

Plait  appeared  for  the  plaintiff  Jones,  and  contended, 
dial  his  client  was  entided  to  have  the  amount  of  the  bill 
out  of  Court  untouched ;  to  the  costs  of  the  action  he  had 
been  compelled  to  bring  in  the  Exchequer  against  the  ac- 
ceptors ;  to  the  costs  of  the  issue,  and  of  the  present  appli- 
cation, and  that  these  costs  should  be  paid  by  Uegan,  whose 
conduct  had  given  rise  to  this  expenditure. 

Martin  appeared  for  the  acceptors,  and  submitted,  that 
his  clients  were  entided  to  their  costs  of  the  Interpleader 
rule,  and  of  appearing  on  this  application  out  of  the  fund 
in  Court,  as  it  appeared  that  they  had  acted  bond  fide. 
Duear  v.  Mackintosh  (a). 

MiUer  appeared  for  Regan. 

CoLEBiDOE,  J. — ^I  think  that  in  this  case  Jones  is  en- 
tided to  have  the  fund  out  of  Court  untouched.  The  only 
wrong  doer  is  R^an.  Ue  has  occasioned  Serle's  expense, 
and  the  necessity  for  the  application  to  this  Court.  He  has 
also  caused  the  action  brought  by  Jones  against  Serle  in  the 
Exchequer.  Jones  is  entitled  to  be  completely  indemnified. 
He  must  have  the  fiind  out  of  Court  entire;  the  costs  of  the 
issue,  and  of  this  application,  as  well  as  the  costs  of  the  action 
in  the  Court  of  Exchequer,  from  Regan.  Serle  has  done 
nothing  vrrong,  but  refusing  Jones's  indemnity,  and  as  a 
punishment  on  him  for  so  doing,  he  loses  his  costs  in  the 
Court  of  Exchequer ;  but  as  to  the  action  which  was  im- 

(a)  Ante,  vol.  2,  p.  730. 
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1841. 


pioperly  brought  against  him  in  this  Court,  by  Regan,  he 
ought  to  be  indemnified  by  the  latter  down  to  the  time  of 
granting  the  Interpleader  rule,  but  not  as  to  the  costs  of  this 
application. 

Rule  accordingly. 


In  order  to 
render  the  in- 
•olrency  of  a 
defenduit  a 
Talid  ground 
for  not  pro- 
ceeding to 
trial,  itmuitbe 
shewn  that  the 
knowledge  of 
that  &ct  did 
not  come  to 
the  plaintiff 
before  the  last 
step  taken  by 
him  in  the 
cause. 


Topping  t?.  Brown. 

wtRATEL  Y  shewed  cause  againt  a  rule  nisi,  obtained  by 
Hayeti  for  judgment  as  in  case  of  a  nonsuit     The  ground 
on  which  the  present  rule  was  resisted,  was  the  insolvency 
of  the  defendant     The  plaintiff,  in  his  affidavit,  swore,  that 
the  reason  why  he  had  not  proceeded  to  trial,  was,  ''  that 
since  this  action  was  brought,  he  has  discovered  that  the 
defendant  is  insolvent,  and  that  he  verily  believes  he  is  so." 
This,  it  was  submitted,  furnished  a  sufficient  answer  to  the 
rule,  and,  therefore,  it  ought  to  be  discharged,  or  a  stet  pro- 
cessus entered. 


Hay 69  supported  the  rule,  and  contended,  that  it  did  not 
appear  from  the  affidavit  sworn  by  the  plaintiff,  whether  the 
knowledge  of  the  defendant's  insolvency  reached  him  since 
issue  was  joined     In  order  to  render  it  an  answer  to  the 
rule,  it  ought  to  be  shevm  that  the  knowledge  did  not  reach 
the  plaintiff  before  issue  joined.     Not  being  shewn  that  it 
did  not  so  reach  the  plaintiff  before  issue  joined,  it  must  be 
assumed  that  it  did  so  reach  him.     If  it  did,  the  case  of 
Mann  v.  WilUamsan  (a)  was  an  authority  to  shew  that  no 
sufficient  ground  was  shewn  for  relieving  the  plaintiff  from 
the  necessity  of  giving  a  peremptory  undertaking. 

Coleridge,  J. — I  think  that  the  affidavit  is  not  sufficient: 
for,  the  moment  that  it  is  established  that  the  insolvency  of 
the  defendant,  afler  the  commencement  of  the  action,  is  an 
excuse  for  the  plaintiff  not  proceeding  to  trial,  the  meaning 

(a)  Ante,  vol.  8,  p.  899* 
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of  that  must  be,  that  the  plamtiif  is  not  to  take  any  step  1841. 
after  he  has  acquired  that  knowledge ;  therefore,  the  know- 
ledge must  be  shewn  to  have  reached  him  after  issue  joined. 
If  it  reached  him  only  after  the  writ  has  issued,  he  would 
have  no  right  to  say  that  he  will  take  another  step  after 
acquiring  that  knowledge,  and  then  make  use  of  the  insol- 
vency as  an  excuse  for  not  proceeding  to  trial  The  plain- 
tiff, therefore,  ought  to  shew  when  he  acquired  his  know- 
ledge. If  he  does  not,  it  must  be  assumed  to  have  reached 
him  before  the  last  step  taken  by  him.  I  think  the  plain- 
tiff must  give  a  peremptory  undertaking  to  try  at  the  Sit- 
tings after  Trinity  Term. 

Rule  discharged,  on  a  peremptory  imdertaking  (a). 
Co)  See  Fisfier  v.  Lediard,  ante,  p.  545. 


Uallock  v.  The  Masters  and  Fellows  of  the 
University  of  Cambridoe. 

{Before  the  Four  Judges,) 

JlROHIBITION.  The  declaration  stated  in  substance,  that  Where  the 
the  church  of  St.  Mary,  in  the  town  of  Cambridge,  was  a  parish  j^^e'j ^1^'** 
church,  the  greater  part  of  which  was  occupied  by  members  of  J**^l®°  °^.*". 
the  Universi^,  but  unduly,  because,  as  it  was  alleged,  that  Court,  this 
they  were  not  parishioners.  A  faculty  was  granted  in  1738,  by  interfere  by 
the  Consistorial  Court  of  Ely,  (within  which  diocese  Cam-  J^^^f  ^'^. 
bridge  was  situated),  but,as  the  plaintiiis  alleged,  illegally,  by  judication  upon 
which  a  part  of  the  nave,  called  the  Master  of  Arts'  Pit,  and  the     The  grant  of 
north  and  south  galleries  were  appropriated  to  the  members  appropriate 
of  the  University.     But  in  1819,  the  members  of  the  Uni-  cert4un  parts  of 

"^  a  parish  church 

versity  were  desirous  of  extending  their  seats  in  the  gallery,  is  within  the 

-  1        1  .1  jurisdiction  of 

and  adding  two  new  parts  to  the  portions  already  occupied  the  Ecclesiasti- 
cal Court;  and 
this  Court  will  not  presume  that  that  jurisdiction  will  he  improperly  exercised,  and,  therefore, 
will  not  prohibit  the  Ecclesiastical  Court  from  proceeding  to  judgment,  although  the  faculty 
prayed  (or  is  larger  than  that  Court  has  power  to  grant. 
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1811.        words  of  the  section,  in  accordance  with  which  the  present 
^"^^[^^^     bond  had  been  given  were,  "  That  if  any  single  creditor,  or 
V-  any  two  or  more  creditors  being  partners,  whose  debt  shall 

amount  to  100^.  or  upwards,  or  any  two  creditors,  whose 
debt  shall  amount  to  150/L  or  iqfywards,  or  any  three  or 
more  creditors,  whose  debts  shall  amount  to  2002.  or  up- 
wards, of  any  tsrader  within  the  meaning  of  the  laws  now  in 
force,  respecting  bankrupts,  shall  file  an  affidavit  or  affi- 
davits in  her  Mi^esty's  Courts  of  Bankruptcy,  that  sadi 
debt  or  debts  is  or  are  justly  due  to  him  or  them  respectively, 
and  that  such  debtor,  as  he  or  they  verily  believe  is  such 
trader  as  aforesaid,  and  shall  cause  him  to  be  served  per- 
sonally with  a  copy  of  such  affidavit  or  affidavits,  and  with 
a  notice  in  writing,  requiring  immediate  payment  of  such 
debt  or  debts ;  and  if  such  trader  shall  not,  within  twenty- 
one  days  after  personal  service  of  such  affidavit  or  affidavits, 
and  notice  to  pay  such  debt  or  debts,  or  secure  or  com- 
pound for  the  same  to  the  satisfaction  of  such  creditor  or 
creditors,  or  enter  into  a  bond  in  such  sum,  and  with  such 
two  sufficient  sureties,  as  a  commissioner  of  the  Court  of 
bankruptcy  shall  approve  of,  to  pay  such  sum  or  sums 
as  shall  be  recovered  in  any  action  or  actions  which  shall 
have  been  brought,  or  shall  thereafier  be  brought  for  the 
recovery  of  the  same,  together  with  such  costs  as  shaU  be 
given  in  the  same,  or  to  render  himself  to  the  custody  of 
the  gaoler  of  the  Court  in  which  such  action  diall  have 
been  or  may  be  brought,  according  to  the  practice  of  such 
Court,  or  within  such  time  and  in  such  manner  as  the 
said  Court,  or  any  judge  thereof,  shall  direct,  after  judgment 
shall  have  been  recovered  in  such  action,  every  such  trader 
shall  be  deemed  to  have  committed  an  act  of  bankruptcy, 
on  the  twenty-second  day  after  service  of  such  affidavit  or 
affidavits  and  notice,  provided  a  fiat  in  bankruptcy  shall 
issue  against  such  trader,  within  two  calendar  months  from 
the  filing  of  such  affidavit  or  affidavits,  but  not  otherwise.** 
As  the  bond  was  to  be  entered  into,  to  the  satisfiiction  of  a 
commissioner  of  the  Bankrupt  Court,  according  to  the  pro- 
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visions  of  the  section,  the  application  for  the  purpose  of  1841. 
obtaining  the  deliyery  up  of  the  bond  must  be  to  that 
Court.  \^Coleridgey  J. — Is  not  the  bond  satisfied?]  Cer- 
tainly, by  the  payment  of  a  certain  sum  to  the  plaintiff,  as 
a  compromise  for  the  debt  and  costs.  But  if  the  sum  paid 
for  costs  by  the  defendant,  did  not  satisfy  the  attorney's 
claim  for  costs,  in  respect  of  these  proceedings,  he  had  a 
lien  on  this  bond  for  the  residue  as  against  his  client,  for 
those  costs.  But,  under  any  circumstances,  this  Court  had 
no  jurisdiction  to  order  the  bond  to  be  delivered  up. 

Sir  F,  Pollock.  The  bond  stood  in  precisely  the  same 
situation  as  bail  If  so,  the  Court  had  clearly  an  equitable 
jurisdiction  to  interfere  in  the  manner  proposed.  The 
question  was,  whether  the  defendant  should  be  compelled 
to  go  into  a  Court  of  Equity,  or  the  Court  of  Bankruptcy, 
to  have  cancelled  a  security  which  it  was  admitted  was 
functus.  It  was  a  rule  in  equity,  that  if  a  party  obtained  a 
security  which  became  functus,  the  party  giving  it  had  a 
right  to  have  it  cancelled.  Then  came  the  question, 
whether  this  Court  had  the  power  to  do  the  same  thing  ? 
By  analogy  to  the  interference  by  the  Court,  to  direct  bail- 
bonds  to  be  delivered  up  to  be  cancelled,  the  Court  had 
clearly  such  a  power. 

CoL£Bnx3£,  J. — There  can  be  no  doubt  that  that  which 
18  required  to  be  done,  should  be  done.  The  only  doubt 
which  I  felt,  was,  whether  the  Court  had  such  a  power  as 
would  enable  them  to  do  it;  or  whether  that  power  was  con- 
fined to  the  Court  of  Bankruptcy.  It  is  said,  that  the  power 
to  do  so,  only  belongs  to  the  Court  of  Bankruptcy ;  but  it 
seems  to  me  that  where  that  Court  has  directed  the  bond  to 
be  given,  it  has  done  all  that  it  has  power  to  do  with  it 
Biany  cases  may  be  supposed,  in  which  this  Court  must 
exercise  a  jurisdiction  over  the  bond  to  determine  whether 
it  should  be  put  in  suit,  or  what  course  ought  to  be  pursued 
as  to  it     I  think  it  is  much  more  convenient  to  hold,  that 


Cambeidob. 
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1841.        spiritual  Court,  but  the  present  case  depends  on  one  simple 
jT^TTZT"^     fi^  which  is  clearly  not  within  its  jurisdiction,  namely,  that 
9.  the  fiiculty  sought  for  is  a  fiicuity  to  grant  the  perpetual 

of  use  of  pews  in  a  parish  church  to  persons  who  are  not  pa> 

rishioners,  such  as  would  be  a  grant  to  a  man  and  his 
heirB,  and  that  such  a  faculty  cannot  be  daimed  but  by 
prescription,  as  to  which  the  Ecclesiastical  Court  has  no 
authority  to  examine  or  adjudge.  The  same  obaervati<m 
applies  to  the  case  of  HaU  v.  Mauls  (a).  This  Court, 
therefore,  wiU  not  let  the  spiritual  Court  proceed  in  a  suit, 
relating  to  a  matter  which  is  clearly  not  within  its  juris- 
diction. It  is  not  enough  to  say,  that  the  Ecclesiastical 
Court  may  pronounce  a  right  judgment;  in  such  a  matter, 
it  has  no  right  to  pronounce  any  judgment,  and  the  pro- 
hibition must,  therefore,  issue. 

Sir  W.  FoUetU  in  reply.  The  cases  last  refenred  to,  are 
not  distinguishable  fiom  the  present.  The  Ecclesiastical 
Court  has  jurisdiction  over  the  grant  of  pews  in  a  church, 
and  the  Court  will  not  presume  that  that  jurisdiction  will 
be  wrongftdly  exercised. 

Cur.  adv.  vuU. 

Lord  Denman,  C.  J.,  delivered  judgment  In  tUs  case 
more  authorities  have  been  cited,  and  a  wider  range  of  ar- 
gument has  been  adopted,  tiian  the  Court,  in  giving  judg- 
ment, thinks  necessary  to  notice.  It  appears,  that  the 
faculty  prayed  in  the  spiritual  Court  had  two  objects ;  the 
first  was,  to  confirm  the  alterations  in  the  church,  made  at 
the  expense  of  the  University;  and  the  second  was,  to  ap- 
propriate  to  the  use  of  the  defendants  the  alterations  thus 
made.  It  is  not  pretended  that  the  grant  of  a  faculty  upcm 
the  distribution  of  seats  is  not,  in  general,  matter  of  eccle- 
siastical cognizance,  and  it  is  not  said,  that  so  far  as  that 
object  is  concerned,  there  is  any  objection  to  the  suit  in 
the  Ecclesiastical  Court     But  the  objection  is  to  the  second 

(a)  7  Add.  &  £11.  721  ;  3  &  Nev  P.  459. 
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purpose  of  the  suit,  which  is  to  appropriate,  by  a  fiu^ulty,  a        1841. 
part  of  the  church  to  a  corporate  body,  for  a  perpetuity*      Hallock 
which,  it  is  said,  is  like  granting  a  pew  to  a  man  and  his        ^: 

,    ,  _  ,  o       A  Too  XJnivcmt y 

heug,  and  is,  therefore,  bad,  as  it  does  not  restrict  the  grant  of 

to  those  heiTB  while  they  continue  parishioners ;  and  this  ^^^i"^^ 
objection  is  founded  on  the  principle  that  a  fisu^ulty  for  the 
occupation  of  a  pew  in  a  parish  church,  cannot  be  granted 
to  a  pexBon  resident  out  of  the  parish  but  by  prescription* 
It  is  said,  that  the  &culty  asked  here,  is  much  too  large, 
that  consequently  it  ought  not  to  be  granted,  and  that  we 
oo^t  to  interfere,  by  prohibition,  to  prevent  the  Eccle- 
siastical Court  from  confirming  a  faculty  thus  alleged  to  be 
illegaL  We  think  that  this  application  is  premature.  This 
Court  has  not  the  power  to  prohibit  the  Ecclesiastical  Court 
from  granting  a  feculty,  which  it  is  not  denied,  is  properly 
within  the  limits  of  its  jurisdiction.  The  suit  in  that  Court 
must,  therefor^  be  allowed  to  proceed,  and  we  must  wait 
to  see  what  the  Ecclesiastical  Court  will  determine  with 
respect  to  it  We  cannot  assume  that  that  Court  will  not 
limit  the  jbculty  to  those  objects  for  which  it  may  be  law- 
fully granted  The  caae  of  Byerley  V.  ^fm{tM(a),  proceeded 
expressly  on  that  ground.  In  that  case  there  was  a  question  of 
fret  which  could  only  be  properly  determined  by  the  verdict 
of  a  jury  in  a  Court  of  law.  There  was,  therefore,  a  clear 
want  of  jurisdiction  in  that  case,  as  to  a  point  on  which,  if 
the  Ecclesiastical  Court  gave  any  decision,  it  must  partly 
form  that  decision.  There  is  nothing  of  the  same  sort  here. 
The  declaration  here  does  not  shew  a  judicial  ground  for 
the  grant  of  a  prohibition.  The  judgment  must,  therefore, 
be  for  the  defendants. 

Judgment  for  Defendants  (&). 

(a^  Bam.  &  C.  1 ;  7  Dowl.  &         («  See  Cardew  v.  CoUey,  ante, 
Ry.  564.  vol.  7,  p.  666. 
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1841. 

Chambbbso.  Coi^eman. 

It  is  asuiBoieiit  A  HESIOER  shewed  cause  against  a  rule  nisi,  obtained 
riff  to  a  writ  of  ^7  EeUy,  for  setting  aside  the  return  of  the  sheriff  of  Hert- 
faas^i^^  ^*  fordshire  to  a  writ  of  fieri  &cias.  As  a  preliminaty  objection, 
ffoods  of  the      it  was  Contended,  that  the  application  was  too  late.     The  re- 

oefendant  by  _  , 

rirtne  of  seve-  tum  to  the  wnt  was  made  on  the  6th  of  March,  and  the  ap- 
write^iTfa.  pIi<^^oi^  to  set  it  a^de  was  not  made  until  the  24th  of  Apiili 
" acoordmgto    geven  weeks  afterwards.     It  was  perfectly  competent  lor 

their  pnontjr."  ^     ,  . 

The  sheriff  the  plaintiff  to  apply  to  a  Judge  at  Chambers  during  that 
Z^  dT  interval,  or  during  the  nine  finit  days  of  Tern.  Such 
soo^  Mi^     laches  disentitled  the  plaintiff  to  make  the  present  appli- 

but  the  onus-      cation. 

tiontodosoy 

is  only  an  h*- 

S^^J^'  KeUy,  in  support  of  the  rule,  contended,  that  the  return 

^^r*de«S™  ^^^^  ^®  sheriff  had  made  in  the  present  case,  was  not 
was  made  on  merely  an  irregular  one,  but  was  a  nullify.  The  supposed 
March,  it  was  laches,  therefore,  suggested,  did  not  waire  the  objection, 
m  t^4?  of  '^^  distinction  between  the  effect  of  delay  on  instances 
AprU  foUow-  Qf  irregularities  and  nullities,  was  recognised  in  the  cases 
to  the  return  on  of  Roberts  V.  SpufT  (a)  and-  Oamxtt  v.  Hooper  (h).  It  was 
^^"^  theie  decided,  that  an  iireguhirity  might  be  waived  by  the 
laches  of  the  opposite  party,  though  a  nullity  could  noU 

CoLEBiDGE,  J. — You  had  better  proceed  to  the  meiitSL 
I  will  consider  that  objection. 

Thenger,  The  return  to  the  writ  was  in  this  form : — ^I, 
Robert  William  Gaussen,  Esq.,  sheriff  of  the  county  of 
Hertford,  do  hereby  certify  to  our  Lady  the  Qoeen,  that 
on  the  9th  day  of  February,  1841,  before  the  coming  to  me 
of  the  writ  of  fieri  facias  hereto  annexed,  a  certain  writ  of 
fieri  fiicias  against  the  goods  and  chattels  of  Thomas 
Coleman,  in  the  writ  hereto  annexed  mentioned,  issuing 

(a)  Ante^  vol.  3,  p.  551.  (6;  Anit,  voL  1,  p.  28. 
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out  0  the  Court  of  our  Lady  the  Queen,  before  the  Queen        1841. 
herself  was  delivered  to  me^  at  the  suit  of  Samuel  Sharp,     )iZr^     1, 
indoned,  to  levy  2641  6$.    And  that  on  the  18th  day  of  »* 

Coleman 

Febniaxy,  1841,  and  before  the  delivery  of  the  said  writ 
hereto  annexed  to  me,  a  certain  other  writ  of  fieri  fiidias, 
iflsdiig  out  of  the  Court  of  our  Lady  the  Queen,  before 
the  Barons  of  her  Exchequer  at  Westminster,  against  the 
goods  and  chattels  of  the  said  Thomas  Coleman,  was  de- 
livered to  me,  at  the  suit  of  John  Gibbons,  indorsed,  to 
kyy  lOOL  18#.  6d.     And  that  on  the  19th  day  of  Feb- 
roaiy,  1841,  and  before  the  delivery  of  the  said  writ  hereto 
annexed  to  me,  a  certain  other  writ  of  fieri  facias,  issuing 
out  of  the  Court  of  our  Lady  the  Queen,  bef<»re  the  Queen 
beiself,  against  the  goods  and  chattels  of  the  said  Thomas 
Cdeman  in  the  writ  hereto  annexed  mentioned,  was  de- 
Uvered  to  me,  at  the  suit  of  William  Cooper,  indorsed,  to 
levy  861    And  that  on  the  23ni  day  of  February,  1841, 
before  the  coming  of  the  said  writ  hereto  annexed  to  me, 
a  certain  other  writ  of  fieri  fiunas,  issuing  out  of  the  Court 
of  our  Lady  the  Queen,  before  the  Queen  herself,  against 
the  goods  and  chattels  of  the  said  Thomas  Coleman,  was 
delivered  to  me,  at  the  suit  of  Charles  Dod  the  elder,  in- 
dorsed, to  levy  226/:  2$.  6d.    And  that  on  the  24th  day  of 
Febroaiy,  184 1,  and  before  the  delivery  of  the  said  writ  hereto 
annexed  to  me,  a  certain  other  writ  of  fieri  focias,  issuing 
oat  of  the  Court  of  our  Lady  the  Queen,  before  the  Barons 
of  her  Exchequer  at  Westminster,  agdnst  the  goods  and 
chattels  of  the  said  Thomas  Coleman  in  the  vmt  hereto 
annexed  mentioned,  was  delivered  4o  me,  at  the  suit  of 
John  Samuel  Story,  indorsed,  to  levy  29/.  2$.    And  that 
on  the  same  24th  day  of  February,  1841,  and  before  the 
delivery  of  the  said  writ  hereto  annexed  to  me,  a  certain 
other  writ  of  fieri  focias,  issuing  out  of  the  Court  of  our 
Lady  the  Queen,  before  the  Barons  of  her  Exchequer  at 
Westminster,  against  the  goods  and  chattels  of  the  said 
Ihomas  Coleman  in  the  writ  hereto  annexed  mentioned, 
was  delivered  to  me,  at  the  suit  of  James  Thomas,  indorsed. 
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to  levy  276/.  19^.    And  that  on  the  25th  day  of  Fe- 

broaiy,  I84I5  the  said  writ  hereto  annexed,  was  detiveied 

_    «.  to  me.    And  I  further  certify,  that  bv  virtue  of  the  said 

COLBMAN.  *f  f^  ^ 

several  writs,  and  according  to  the  priority  thereof,  I  have 
seized  certain  goods  and  chattels  of  the  said  Thomas  Cole- 
man in  my  bailiwick,  the  value  whereof  is  to  me  unknown, 
and  which  remain  in  my  hands  unsold  for  want  of  buyera. 
Wherefore  I  cannot  have  the  within  mentioned  damagefl^ 
or  any  part  thereof  before  our  Lady  the  Queen  as  I  am 
within  commanded     And  I  further  certify  to  our  Lady  the 
Queen,  that  a  fiat  in  bankruptcy,  dated  on  the  26th  day 
of  February,  1841,  hath  been  awarded  and  issued  against 
the  said  Thomas  Coleman.'*    One  objection  to  the  return 
was,  that  the  sheriff  had  stated  a  seizure  under  more  writs 
than  one,  instead  of  stating  the  seizure  to  have  been  made 
under  each  particular  one  according  to  its  priority.     This 
objection  was  founded  on  the  authority  of  the   case  of 
Winth  V.  Lord  Chettvynd  (a).      The  marginal   note  to 
that  case  was,  that  ''  If  a  sheriff  returns  to  a  writ  of  fieri 
facias  a  seizure  under  that  and  another  writ,  it  is  bad" 
There,  the  return  of  the  sheriff  was  in  these  terms,  **  By 
virtue  of  this  writ,  and  of  another  writ  of  fieri  fiiciafl^ 
to  me  delivered  pnot  to  the  receipt  of  this  writ,  I  have 
seized  and  taken  in  execution  goods  and  chattels  of  the 
within  named  defendant,  which  remain  in  my  hands  unsold 
fi>r  want  of  buyersi  value  uncertain."    Mr.  Justice  Patteson 
there  said,  ^<  It  seems  to  me,  that  there  is  a  vice  in  this  re- 
turn which  has  not  been  sufficiently  attended  to,  namely, 
that  the  sheriff  cannotretum  that  he  has  seized  by  virtue 
of  two  writs.    He  cannot  do  that    It  is  impossible  that  he 
could  seize  under  two,  as  one  of  them  must  have  a  priority. 
He  ought  to  state  expressly,  that  he  has  or  has  not  seized 
goods  under  the  writ"    The  rule  laid  down  by  Mr.  Justice 
Patteson  might  be  admitted  as  the  correct  one,  but  it  did 
not  apply  to  the  present  case,  as  here  the  seizure  was  stated 
to  have  been  made  under  the  writs  set  forth  in  the  return 

(a)  Ante,  vol.  7,  p.  564. 
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accordiDg  to  their  priori^.  It  could  not  be  said,  therefore, 
that  the  sheriff  had  returned  a  seizure  under  more  writs 
than  one  in  the  manner  to  which  Mr.  Justice  Paiteson^s  «*• 

remarks  referred.  The  second  ground  of  objection  was, 
that  the  sheriff  had  not  stated  any  value  of  the  goods  which 
he  returned  that  he  had  seized.  It  was  ahnost  impossible 
for  a  sheriff,  under  such  circumstances  as  those  which  were 
here  disclosed,  to  state  even  an  approximation  to  the  value 
of  tlie  goods  seized.  The  Coiut  would  not,  therefore,  re- 
quire him  to  do  that  which  was,  in  fact,  impossible. 

Kelly y  in  support  of  the  rule,  contended  on  the  first  point, 
that  within  the  spirit  of  the  case  of  Wintle  v.  Lord  Chetwynd, 
the  return  must  be  considered  as  insufficient  It  did  not  ap- 
pear from  theretum,  that  the  sheriff  had  seized  by  virtue  of 
each  writ  in  its  order,  or  whether  a  seizure  had  taken  place 
under  one  writ,  and  then  the  other  writs  had  been  lodged 
with  him.    If  the  latter  was  the  case,  it  was  an  incorrect 
retom,  as  then  the  subsequent  writs  could  only  operate  as  a 
detainer  of  the  goods.  As  he  could  not  seize  under  more  than 
one  writ  at  a  time,  the  later  writs  must  be  considered  as 
only  operating  as  detdners  on  the  goods.  But  as  the  return 
now  stood,  it  was  impossible  to  ascertain  on  which  of  the 
writs  the  seizure  had  taken  place,  and,  therefore,  under  which 
of  the  writs  operated  as  a  detainer.     To  this  information 
the  plaintiff  was  clearly  entitled  at  the  hands  of  the  sheriff. 
If  it  was  sought  to  bring  an  action  against  the  sheriff  for  a 
&lse  return,  it  would  be  impossible  for  the  plaintiff  to  shew 
in  what  respect  it  was  false.  Then  as  to  the  second  objection, 
that  no  valae  of  the  goods  had  been  stated  in  the  return. 
Mr.  Justice  Pattesonti^  the  case  of  Wintle  Y.Lord  Cheiwynd, 
already  referred  to,  held,  that  such  an  objection  was  fiital 
to  a  return  by  a  sheriff.     His  Lordship  said,  '^I  think  this 
return  is  bad,  on  the  ground  that  it  does  not  state  the  value 
of  die  goods  seized.    Where  there  are  two  writs,  though 
the  sheriff  could  not  be  bound  by  the  precise  value  which 
he  returns  the  goods  to  be  of,  yet  he  must  make  a  return 
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1841.       as  to  their  value  as  well  as  he  can."    That  was  a  souod 
^^]^J^^    principle  which  was  there  laid  down^  as  it  was  required 
«•  that  the  sheriff  should  state  about  what  the  amount  of  the 

goods  seized  was,  in  order  that  the  plaintiff  might  know 
what  course  he  ought  subsequently  to  pursue  with  rq^aid 
to  the  defendant  He  was  entitled  to  know  what  was  the 
position  of  the  defendant's  estate.  The  sheriff  was  not 
placed  in  any  difficulty  by  being  required  to  give  such 
information,  as  he  was  not  bound  by  the  amount  which  he 
stated  to  be  the  value  of  the  goods  which  he  had  seized 
The  proper  fulfilment  of  the  duties  of  his  office  required 
that  he  should  give  the  best  information  in  his  power. 
In  Mr.  TUUTs  Practical  Fortnt,  a  return  of  a  sheriff  under 
such  circumstances,  did  state  an  estimated  value  of  the 
goods  seized.  According,  therefore,  to  the  usual  pnictio^ 
an  amount  should  be  stated.  On  both  points^  there- 
fore, it  was  submitted^  that  the  return  was  a  nullity  on  the 
£ace  of  it,  and  ought  to  be  set  aside.  The  delay  in  applying 
su^ested  on  the  other  side,  could,  consequently,  have  no 
efiect  in  waiving  the  right  of  the  plaintiff 

Cur.  adv.  vuli. 

CoLEBLDOE*  J. — This  wss  a  motion  to  quash  the  return 
made  by  the  Sheriff  of  Hertfordshire  to  a  writ  of  fieri  fib- 
cias,  on  two  grounds.  The  first,  that  having  recited  in 
order  a  number  of  writs  previously  delivered  against  the 
same  defendant,  he  had  returned  a  seizure  of  the  defend- 
ant's goods  and  chattels  under  all  of  them ;  the  second,  that 
the  goods  remaining  unsold  for  want  of  buyers  he  had  re- 
turned, that  the  value  of  the  goods  was  unknown  to  him, 
instead  of  stating  some  value,  or  that  they  were  of  the  value 
of  the  debts  or  damages  to  be  levied.  A  preliminary  ob- 
jection to  the  motion  was  made  on  the  ground  of  its  late- 
ness; the  return  being  made  on  the  6th  of  March,  and  the 
plaintiff  not  having  appHed  to  quash  it  till  the  24th  of 
April ;  and  as  the  term  commenced  on  the  15th  of  April, 
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I  should  certainly  hold  that  the  application  was  made  too         1841. 
late,  without  considering  whether  it  ought  not  to  have  been     chambers 

made  to  a  Judire  at  Chambers  in  the  vacation,  if  the  de-     _    ^' 

,.    ,  .  .  .  Coleman. 

fects  relied  on  amount  only  to  iiregularities.     Mr.  Kelly, 

Soft  the  plaintiff,  accordingly  contended  that  they  made  the 
return  a  nuUity,  and  could  not  be  waived.  It  is  necessary, 
therefore,  to  consider  the  nature  of  these  two  defects,  and 
in  support  of  the  motion  as  to  both,  the  case  of  fVintle 
Y.  Lard  Chetvfynd,  (a)  was  relied  on*  The  return,  there, 
appears  to  bave  been  in  these  words — ^^  By  virtue  of  this 
writ,  and  ofanother  writ  of  fieri  &cias  to  me  delivered,  prior 
to  the  receipt  of  this  writ,  I  have  seized,  and  taken  in  exe- 
cution, goods  and  chattels  of  the  within  named  defendant, 
which  remain  in  my  hands  unsold  for  want  of  buyers; 
vahie  uncertain,"  Patteson,  J.  is  reported  to  have  said — 
^the  sheriff  cannot  return  that  he  has  seized  goods  by 
virtue  of  two  writs.  He  cannot  do  that  It  is  impossible 
tbat  he  can  seize  under  two,  as  one  of  them  must  have  a 
priority.  He  ought  to  state  expressly  that  he  has  or  has 
not  seized  goods  under  the  writ."  Before  I  make  any  ob- 
servation on  these  words,  I  should  state  that  the  return, 
which  the  Court  has  now  before  it,  varies  from  that  in  the 
case  cited ;  each  prior  writ  is  stated  in  order,  and  it  de- 
tails the  dates  of  delivery,  the  amount  to  be  levied,  the 
names  of  the  plaintiff  in  each  action;  and  then,  after  stating 
the  delivery  of  the  writ  in  question,  the  sheriff  returns,  that 
''  by  virtue  of  the  said  several  writs,  and  according  to  the 
priority  thereof,  I  have  seized,"  &c.  The  sheriff,  therefore, 
in  this  case  has  expressly  stated  a  seizure  of  goods  under 
each  and  all  of  the  writs,  and  has  added  that  he  has  made 
such  seizures  according  to  the  priority  of  the .  several  writs. 
Now,  where  a  sheriff  is  in  possession  of  goods  under  a  fieri 
facias,  the  legal  effect  of  the  delivery  to  him  of  a  second 
writ  is,  that  the  goods  are  bound  by  it  firom  the  day  of  de- 
livery, subject  to  the  first,  and  that  without  warrant  or 

(a)  Ante,  vol.  7,  p.  564. 
VOL.   IX.  Q  Q  D.   P.   C. 
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1 81 1 .       further  actual  seizure ;  and  supposing  the  vahie  of  the  goods 
^^25^^     be  only  equal  to  cover  the  amount  to  be  levied  under  the 
V*  first  vmt,  yet  if  that  writ  be  set  aside,  a  return  of  nulla 

bona  to  the  second  would  be  a  false  return.  Whether  it  b 
strictly  correct  to  call  such  legal  effect  a  seizure,  is,  perhaps, 
not  material  to  determine  in  the  present  case,  because,  at 
all  events,  it  is  but  an  error  in  language,  which  would  not 
make  the  return  a  nullity.  But  I  may  say,  in  passing,  that 
it  seems  difficult  to  find  a  better  term  for  it  The  sheriff 
means  to  say,  that,  by  law,  he  is  in  possesion  of  the 
goods  under  the  second  writ  as  well  as  under  the  first;  and 
how  does  he  acquire  possession  but  by  seizure  actual,  (X  in 
legal  contemplation  ?  Suppose  a  single  chattel  seized,  of 
the  value  of  100/1,  under  a  vmt  endorsed  to  levy  30iL,  and 
then  a  second  and  third  writ  to  come,  each  endorsed  to  levy 
30/.  more,  why  may  not  the  sheriff  be  reasonably  said  to 
seize  the  chattel  under  the  kter  writs,  according  to  their 
priority  in  respect  of  the  value  beyond  that  to  be  levied 
under  the  first  ?  I  have  thought  it  right  to  confer  with  my 
Brother  Patteson  upon  this  matter,  and  he  authorizes  me 
to  say,  that  he  thinks  the  language  attributed  to  him  in 
Wintle  V.  Lord  Chetwyndy  somewhat  too  strong  and  un- 
qualified ;  as  he  took  occasion  to  say  when  it  was  cited  last 
Term  in  the  fiill  Court  It  remains  to  consider  the  second 
objection,  and  I  conceive  it  to  be  dear  that  the  sheriff 
ought,  in  all  cases  to  return  some  value  to  the  goods  seized. 
The  case  cited  is  an  authority  for  the  necessity  of  his  doing 
so  where  there  are  more  writs  than  one ;  but  the  reason  ap- 
plies universally.  He  will  not  be  strictly  bound  by  the 
value  he  returns,  but  he  should  form  the  best  estimate  he 
can,  and  thereby  afford  the  plaintiff  the  information  he  has 
a  right  to  have,  in  order  to  determine  his  fixture  proceed- 
ings. Still  the  question  remains,  whether  the  neglect  to  do 
this  makes  the  whole  return  a  nullity  ?  It  is  by  no  means 
easy  to  lay  down  any  one  rule,  whereby  to  distinguish  be- 
tween an  irregularity,  and  that  which  makes  a  proceeding 
a  nullity.  Mr.  Tidd  defines  an  irregularity  to  be,  ^  the 
want  of  adherence  to  some  prescribed  rule  or  mode  of  pro- 
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ceeding."  And  he  says,  ^'  it  consists  either  in  omitting  to 
do  something  that  is  necessary  for  the  due  and  orderly 
condacting  of  a  suit,  or  doing  it  in  an  unseasonable  time^ 
or  improper  manner"  (a).  A  defect  is  supposed,  but  one 
that  does  not  take  away  the  foundation  or  authority  for  the 
proceeding)  or  apply  to  its  whole  operation.  The  present 
case  appears  to  me  to  £dl  within  this  line ;  the  return  con- 
tains a]l  essentials^  but  it  does  not  give  the  plaintiff  that  full 
infoimation  as  to  one  point  which  it  ought;  and  if  he  had 
applied  in  timCi  he  might  have  set  it  aside  for  that  reason, 
and  procured  a  better ;  but,  as  it  is,  it  cannot  be  stud  to  be 
no  return.  The  rule,  therefore,  must  be  discharged,  and 
being  moved  on  the  ground  of  an  irregularity,  with  costs. 
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Rule  discharged  with  costs, 
(a)  P.  513,  9th  edit 


Abboubn  v.  Anderson. 
{Before  the  Four  Judges.) 

Assumpsit.  The  plaintiff  declared  that  one  Rogers,  In  an  action  on 
on  the  25th  day  of  January,  1839,  drew  a  bill  of  exchange  ^ange,  allied 
on  the  defendant,  for  the  sum  of  250i  payable  to  the  order  ^on^^t^avr*" 
of  the  drawer,  three  months  after  the  date  thereof;  that  been  indorsed 
Rogers  indorsed  to  one  Mansell,  and  the  said  Mansell  then  pfaintifl;  the  de- 
indorsed  the  same  to  the  plaintiffi  The  defendant  pleaded  Iha^e^mlJ^ 
that  the  bill  was  iriven  for  the  accommodation  of  Mansell,  and,  drawn  and  ac- 

o^  ^  ^  '        '   cepted  without 

without  any  consideration  or  value,  drawn  and  indorsed  by  ▼uae,  and  that 
Rogers,  and  also  accepted  by  the  defendant,  as  in  the  de-  was  an^  con- 
daiation  mentioned;  and  that  there  never  was  any  con-  ^a^^the 

UU  by  any  of 
the  parties,  nor  for  the  indorsement  by  M.,  nor  for  M.  paying  the  amount :  Replication,  that 
the  mdonement  bv  M.  was  in  bUnk,  and  that  R.  who  appeared  to  be,  and  plaintiff  believed  to 
be^  the  lawful  holder  of  the  bill,  indorsed  the  same  to  plaintiff,  for  value,  to  wit,  &c.  Special 
demurrer,  for  want  of  stating  consideration  for  the  drawing  or  accepting  of  the  bill,  and  for 
departure  as  to  the  allegation  of  the  indorsement  to  the  plaintiff:  Hdd,  that  the  replication  was 
good,  as  the  plaintiff,  against  whom  there  was  no  allegation  of  fraud,  snflEiciently  set  up  his 
own  title  by  alleging  an  indorsement  to  him  for  value  by  a  person  whom  he  believed  to  be  the 
Uwful  holder  of  theKII. 

Q  q2 
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1841.       sideration  or  value  whatever,  either  for  the  drawing  or  in- 
^T""^^^"^    doming  of  the  bill  by  Rogers,  or  for  the  accepting  thereof 
V.  by  the  defendant,  or  for  Rogers  or  either  of  them,  paying 

the  amount  of  the  bill,  or  any  part  thereof;  and  that  there 
never  was  any  consideration  or  value  whatever  for  the  said 
indorsement,  by  Mansell,  of  the  bill,  or  for  Mansell  paying 
the  amount  of  the  bill,  or  any  part  thereot    Verification. 

Replication.  That  the  indorsement  by  Mansell  was  an 
indorsement  in  blank,  and  not  a  full  or  special  indorse- 
ment, ordering  the  said  sum  of  money  in  the  said  bill  men- 
tioned, to  be  paid  to  any  particular  person  or  pereona,  orjto 
his,  her,  or  their  order  or  otherwise ;  and  that  after  the  in- 
dorsement by  Mansell,  and  before  the  bill  became  due, 
certidn  persons,  to  wit,  Messrs.  Reay,  who  then  appeared 
to  be,  and  whom  the  plaintiff  then  beheved  to  be,  the  lawfiil 
holders  of  the  said  biU,  and  entitled  thereto,  delivered  the 
same  to  the  plaintiff,  with  the  said  indorsements  of  Rogers 
and  Mansell  thereon,  upon  and  for  a  good  and  sufficient 
consideration,  and  for  value,  to  wit,  for  the  amount  of  the 
bill,  and  the  plaintiff  then  took  and  received  the  same  for 
such  good  and  sufficient  consideration,  and  without  notice 
of  the  said  premises  in  the  plea  mentioned. 

Special  demurrer.  The  causes  assigned  were  that  the 
last-mentioned  replication  neither  traverses  or  denies,  nor 
confesses  and  avoids  the  said  fourth  plea,  inasmuch  as  the 
defendant  hath,  in  that  plea,  alleged  that  there  never  was 
any  consideration  or  value  whatever,  for  the  said  acceptance, 
or  either  of  the  indorsements,  or  for  the  defendant,  Rc^ra 
and  Mansell,  or  any  of  such  persons  paying  the  amount  of 
the  bill,  or  any  part  thereof^  and  the  replication  does  not 
shew  that  there  ever  was  any  value  or  consideration  for 
either  of  the  indorsements,  or  for  any  or  either  of  these 
three  persons  paying  the  bill.  That  the  replication  does 
not  shew  that  there  was  any  consideration  for  the  delivery 
of  the  bill  by  Messrs.  Reay  to  the  plaintiff,  or  what  was  the 
consideration  or  the  nature  of  it,  or  how  or  by  whom  the 
amount  of  the  said  bill,  which  is  said  to  be  the  consideration 
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for  such  delivery,  was  paid,  or  in  what  manner  such  amount        1841. 
was  a  consideration  for  such  delivery.    That  the  replication      arbourm 
neither  denies,  nor  confesses  and  avoids  the  fourth  plea,  nor     .     ^' 
anything  therein  alleged     That  the  replication  does  not 
allege  that  Messrs.  Reay  were  holders  or  proprietors  of  or 
entitled  to  the  bill  of  exchange,  but  only  alleges  that  they 
appeared,  and  the  plaintiff  believes  them  to  be  the  lawful 
holders  of  the  bill,  and  entitled  thereto,  which  is  not  a  suf- 
ficient or  proper  averment,  that  the  said  Messrs.  Reay  were 
the  lawful  holders  of  the  said  bill,  &c.  and  no  good  or  eflScient, 
(Mr  proper  issue  can  be  taken  thereon.     That  Messrs.  Reay 
not  appearing  to  be  parties  to  the  said  bill,  their  delivery 
of  it  to  the  plaintiff,  will  not  enable  him  to  maintain  the 
action.     That  it  does  not  appear  in  the  replication  that 
there  was  any  consideration  for  the  acceptance  or  indorse- 
ments in  the  bill,  or  for  the  defendant's  paying  that  sum,  && 
That  the  &ct  of  a  consideration  passing  between  persons 
not  parties  to  the  bill,  would  not  entitle  the  plaintiff  to 
maintain  this  action.    That  the  replication  is  a  departure 
fit)m  the  declaration,  for  that  the  declaration  alleges  an  in- 
dorsement to  the  plaintiff,  firom  Mansell,  and  the  replication 
alleges  the  indorsement  from  Messrs.  Reay.   And  also  for  that 
the  plaintiff  claims  in  the  declaration  as  indorsee  of  Mansell, 
and  the  repUcation  sets  forth  a  different  title.    That  the 
replication  is  a  departure,  for  that  it  sets  forth  different 
causes  of  action  from  those  stated  in  the  declaration.     That 
the  consideration  in  the  replication  mentioned,  might  be 
sufficient  for  the  indorsement  by  Messrs.  Reay,  but  could 
not  have  been  a  consideration  for  the  acceptance  or  the  in- 
dorsements in  the  declaration  mentioned,  the  acceptance 
and  indorsements  being  prior,  &c. ;  and  that  the  replication 
was  argumentative,  &c.     Joinder  in  demurrer. 

Gunning,  in  support  of  the  demurrer.  The  replication 
shews  no  title  in  the  plaintiff.  The  declaration  states  that 
Rogers,  the  payee  of  the  bill,  indorsed  to  one  Mansell,  and 
that  Mansell  indorsed  to  the  plaintiff.     The  defendant,  by 
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1841.        his  plea  alleges,  that  there  was  not,  at  any  time,  any  coo- 
^^ — V — *    sideration  or  value  for  the  drawiiur  or  acceptiiiff  of  the  bill» 

A&BOURN  o  IT         o 

o.  or  for  either  of  the  indorsements  set  forth  in  the  declaration ; 

NOBRBOK.  ^^^  ^  order  to  enable  the  plaintiff  to  recover  on  a  bill  so 
circumstanced,  the  plaintiff  must  shew,  that  he  gave  value 
for  it  to  some  person  entitled  to  indorse  or  deliver  it  to  him. 
It  may  be  admitted,  that  any  lawful  holder  of  a  bill^  payable 
to  order,  may  confer  a  title  by  delivery,  for  value ;  but  this 
replication  does  not  state  that  Reay  and  Ca,  were  such 
holders.  It  alleges  only,  that  they  appeared  to  be^  and 
were  believed  by  the  plaintiff  to  be  the  lawM  holders,  which, 
at  most,  amounts  to  only  an  argumentative  allegation  that 
they  were  so.  No  material  issue  can  be  taken  on  such  an 
allegation  as  the  present,  and  if  found  for  cither  party,  it 
would  be  utterly  immaterial  [Mr.  Justice  PcUteson* — Is 
the  plea  good  ?  It  does  not  allege  that  the  plaintiff  gave  no 
consideration,  but  only  that  Rogers  and  Mansell  received 
none,  which  may  well  be,  and  yet  those  persons  may  have 
indorsed  it  without  consideration,  to  one  to  whom  the  plain- 
tiff gave  value.]  No  objection  is  made  to  the  plea  in  the 
maigin  of  the  demurrer  books,  and  the  plaintiff,  therefere, 
cannot  raise  that  point.  But  the  plea  would  be  good  on 
general  demurrer,  as  it  is  consistent  with  the  allegation  in 
the  declaration  that  the  indorsement  by  Mansell  might  have 
been  a  special  indorsement  to  the  plaintiff,  and  the  plea  aUegea 
that  there  was  no  consideration  for  the  ''said  indorsement" 

MeUar  contra,  was  stopped. 

Lord  Denman,  C.  J.— Thisisnotausualfonnofpleading 
but  I  am  not  prepared  to  say  that  it  is  improper.  The  replica- 
tion states  that  Messrs.  Reay  delivered  the  bill  to  the  plainti^ 
on  and  for  a  good  consideration,  and  that  he  received  the 
same  for  such  good  consideration,  and  without  notice  of  the 
premises  in  the  third  plea  mentioned. 

Patteson,  J.  ~  This  seems  to  me  to  be  a  good  replication. 
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bjr  way  of  confession  and  avoidance.     The  plea  may  be  suffi-        1841. 
cient  on  a  general  demurrer.    Whether  it  would  be  on  a      aIbouwi 
special  demurrer,  I  will  not  say.  for  it  is  not  necessary  to     .     v* 

,  A-NOEilBON. 

determine  that  question  now.  The  plea  states  that  the 
bill  was  drawn  by  Rogers  on,  and  accepted  by,  the  defend- 
ant, and  was  indorsed  by  Rogers  to  a  person  named  Mansell, 
and  that  he  indorsed  the  bill  without  good  and  sufficient 
consideration,  but  there  it  stops.  Now  it  does  not  go  on  to 
say  to  whom  Mansell  indorsed  the  bill,  or  whether,  after 
such  indorsement,  it  was  stolen  from  Mansell,  or  was  lost  by 
Mansell,  but  merely  that  he  indorsed  it  Then  as  the 
plaintiff  might  not  have  taken  it  immediately  from  Mansell, 
I  do  not  see  how  he  could  traverse  in  his  replication  the 
ficts  stated  in  the  plea,  or  do  more  than  reply  what  he  has 
done,  unless  he  actually  knew  that  the  person  who  got  it 
from  Mansell,  did  so  get  it  for  a  good  consideration.  What 
he  says,  admits  that  it  may  not  have  been  obtained  for  a 
good  consideration  from  Mansell,  but  that  it  was  indorsed 
in  blank  by  him,  and  that  it  got  into  the  hands  of  Reay  and 
Co.,  and  then  that  it  was  delivered  by  them  to  him  for  a 
good  consideration.  What  is  there  to  prevent  the  defendant 
from  shewing  that  it  did  not  come  properly  into  the  hands 
of  Beav  and  Co.,  and  that  that  fiict  was  known  to  the  plain- 
tiff? That  might  be  shewn  if  true.  The  only  thing  that 
made  me  entertain  some  doubts  on  the  case,  in  die  course 
of  the  argument,  was,  whether  it  was  sufficiently  alleged 
that  Reay  and  Ca  were  the  holders  of  the  bill ;  but  I  do 
not  see  how  the  plaintiff  could  have  stated  more  than  that 
Reay  and  Co.  appeared  to  be,  and  were  believed  by  him  to 
be  the  lawfid  holders  of  the  bilL  As  the  pleadings  now 
stand,  he  was  not  bound  to  state  that  they  were  the  lawfrd 
holders.  He  has  stated  that  they  appeared  to  be  the  holders, 
and  that  he  received  it  from  them  for  a  good  consideration. 
That  is  sufficient 

Williams,  J.,  concurred. 
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1841.  WiGHTMAN,  J. — The  plea  is  bad  on  special  demuirer,  and 

^Abbourn'    ^  doubt  whether  it  would  not  be  bad  on  general  demurrer. 

9.  It  sets  up  circumstances,  which  shew  that  there  could  not 

Anderson 

have  been  a  good  consideration  for  Mansell  passing  away 
the  bill  But  that  does  not  necessarily  affect  the  plaintiflTs 
title,  and  the  fact  is  admitted  on  the  face  of  the  replication, 
which  then,  however,  introduces  a  new  state  of  &ct8,  that 
fiunish  a  good  cause  of  action. 

» 

Judgment  for  the  Plaintiff. 


Regina  f.  Taylor. 

Where  an  in-  mICKERINO  shewed  cause  against  a  rule  nisi,  obtained 
coninion  law  by  Pashleffy  to  quash  an  indictment  against  the  defendant 
M  order  of  s!S-  ^^^  °^^  obeying  an  order  of  Quarter  Sessions,  to  pay  certain 
aions,  made       sums  for  the  expenses  and  maintenance  of  a  bastard  child. 

pursuant  to  4 

6l  5  Wm.  4.  c  The  defendant  had  not  pleaded,  and  the  indictment  was 
for  the  mintc.  removed  by  the  prosecutors,  by  writ  of  certiorari,  into  this 
nance  of  a  has-  Qourt.     The  indictment  was  in  the  following  form. 

tard  child,  waa  ^^ 

defective,  but 

only  on  points  xir        t*  .  i.  •%        m        ▼  /•  t     i      i       y^ 

which  would         West  Riding      1      The  Juroni  for  our  Lady  the  Queen 

ra^oiS  «^  ^'^PO"  ^^  °^^  P«*°t'  t^  Hannah 

the  Court  re-      Yorkshire  to  wit.  J  Simeon,  of  the  Township  of  Lindley, 

fused  to  inter-     ,  ^  ^  . 

fere  by  quash-  in  the  West  Riding  of  the  said  County  of  York,  single- 
woman,  before  the  making  of  the  Order  of  the  Court  of 
General  Quarter  Sessions  of  the  Peace,  hereinafter  men- 
tioned, to  wit,  on  the  24th  day  of  December,  A.  D.  1834, 
at  the  said  Township  of  Lindley,  in  the  West  Riding  of  the 
County  aforesaid,  was  delivered  of  a  living  female  bastard 
child.  And  the  jurors  aforesaid,  upon  their  oath  aforesaid^ 
do  further  present,  that  the  said  Hannah  Simeon  having 
such  bastard  child  as  aforesaid,  on  the  day  and  year  afore- 
said, became  and  was  poor  and  impotent,  and  not  able  to 
provide  for  the  maintenance  of  her  said  bastard  child ;  and 
that  the  said  bastard  child  became  and  was  then,  to  wit,  on 
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the  day  and  year  aforesaid,  chargeable  to  the  totmship  of       1841. 
Lindley  aforesaid     And  the  jurors  aforesaid,  upon  their 
oaths  aforesaid,  do  further  present,  that  the  churchwardens 
and  overseers  of  the  poor  of  the  township  of  Lindley,  in  the 
West  Riding  aforesaid,  did,  at  the  Michaelmas  General 
Quarter  Sessions  of  the  peace  of  our  Lady  the  Queen, 
holden  by  adjournment  at  Leeds,  in  and  for  the  said  West 
Riding,  on  Wednesday,  the  Slst  day  of  October,  A.  D. 
1835,  before  James  Rhodes,  clerk;  chairman,  William  Prest, 
Esq.,  and  others,  their  fdUiow  justices  of  our  said  Lady  the 
Queen,  assigned  to  keep  the  peace  of  our  said  Lady  the 
Queen  in  the  said  riding,  and  also  to  hear  and  determine 
divers  felonies,  trespasses,  and  other  misdemeanors,  com- 
mitted within  the  riding  aforesaid ;  the  said  General  Quar- 
ter Sessions  of  the  peace  to  be  holden  as  aforesaid,  being 
the  next  General  Quarter  Sessions  of  the  peace  within  the 
jurisdiction  of  which  the  said  township  of  Lindley  was 
then,  to  wit,  on  the  24th  day  of  December,  1834,  and  from 
thence  hitherto  has  been  and  now  is  situate,  after  the  said 
bastard  child  had  so  become  chargeable  as  aforesaid,  apply 
for  an  order  upon  William  Taylor,  of  the  said  township  of 
Lindley,  in  the  said  riding,  labourer,  whom  they,  the  said 
churchwarden  and  overseers  did  then,  to  wit,  at  the  said 
General  Quarter  Sessions  of  the  peace  so  holden  as  afore- 
said, charge  with  being  the  putative  father  of  the  said  bas- 
tard child,  to  reimburse  the  said  township  of  Lindley,  in 
the  said  riding,  for  its  maintenance  and  support     And  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  pre- 
sent, that  before  the  hearing  of  the  said  application  of  the 
said   churchwardens  and  overseers,  at  the  said  General 
Quarter  sessions  of  the  peace  so  holden  as  aforesaid,  four- 
teen days'  notice  was  given  under  the  hands  of  the  said 
churchwardens  and  overseers  to  the  said  William  Taylor, 
so  intended  to  be  charged  with  being  the  father  of  the  said 
bastard  child,  of  the  said  intended  application  as  aforesaid* 
And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther present,  that  upon  the  hearing  of  the  said  application 
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1841.        of  the  said  churchwarden,  and  oreraeers,  it  did  appear  to 
the  said  Greneral  Court  of  Quarter  Sessions  of  the  peace, 
so  holden  as  aforesaid,  that  the  said  bastard  child  was  Uitely, 
that  is  to  say  on  the  day  and  year  last  aforesaid,  bom  in 
the  said  township  of  Lindley,  on  the  body  of  the  said 
Hannah  Simeon  ;  and  that  the  said  child  had,  by  reason  of 
the  inability  of  the  said  Hannah  Simeon,  the  said  mother  of 
the  said  child,  to  provide  for  the  mamtenance  of  the  said 
child,  become  changeable  to  the  said  township  of  Lindley. 
And  the  jurors  aforesaid,  upon  their  oaths  aforesaid,  do 
further  present,  that  it  did  further  appear  to  the  said  Court 
upon  hearing  of  the  said  application,  and  upon  the  evi- 
dence of  the  said  Hannah  Simeon,  the  said  mother  of  the 
siud  child,  such  evidence  being  corroborated  in  a  material 
particular  by  other  testimony  to  the  satis&ction  of  the  said 
Court,  as  is  required  by  law,  that  the  said  WilUam  Taylor 
was  really  and  in  truth  the  fioher  of  the  said  bastard  cfaikL 
Whereupon  the  said  Court  did  declare  and  adjudge^  that 
the  said  William  Taylor  now  and  is  the  father  of  the  said 
bastard  child;  and  the  said  Court  did  thereupon  order,  thai 
the  said  WilUam  Taylor  should  forthwith  pay  or  cause  to  he 
paid  to  the  said  churchwarden  and  overseers  of  the  poor  of 
the  said  township  of  Lindley^  the  sum  of  \%s.  6dL,  to  reim- 
burse the  said  township  of  Lindley  the  actual  es^pense 
incurred  in  the  maintenance  of  and  support  of  the  said  bas^ 
tard  child,  from  the  time  of  its  birth  as  aforesaid,  to  the 
time  of  the  making  of  the  said  order,'   aud  should  also 
weekly  and  every  week  from  the  said  date  of  the  said  order, 
and  so  long  as  the  said  bastard  child  should  be  chargeabte 
to  the  said  township  of  Li$uUey,  and  until  the  said  bastard 
child  should  attain  the  age  of  seven  years,  if  she  should  so 
long  live,  pay  or  cause  to  be  paid  unto  the  said  churchwarden, 
and  overseers  of  the  poor  of  the  said  township  of  lAndley^ 
the  sum  of  two  shillings,  to  reimburse  the  said  township 
of  Lindley  the  actual  expense  to  be  incurred  in  the  mainte^ 
nance  and  support  of  the  said  bastard  child.    And  the 
jurors  aforesaid,  on  their  oath  aforesaid,  do  fiirther  present 
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that  after  the  making  of  the  said  oider,  to  wit,  on  the  said  1841. 
21st  day  of  October^  A.  D.  1835,  at  the  township  of  Lind- 
ley  aforesaid,  notice  of  the  said  order  was  dnly  given  to  the 
said  William  Taylor,  and  he,  the  said  William  Taylor,  was 
then  and  there  duly  made  acquainted  with  the  contents 
thereo£  And  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present,  that  the  said  bastard  child,  at 
the  time  of  the  committing  by  the  said  William  Taylor, 
the  contempt  and  disobedience  hereinafter  mentioned,  was 
and  now  is  living,  and  hath  always,  from  the  time  of  the 
making  of  such  order,  and  from  thence  continually  till  the 
making  of  this  inquisition,  been  and  continued  and  now  is 
chargeable  to  the  said  township  of  Lindley ;  and  that  the 
said  child  is  under  seven  years  of  age,  and  that  before  and 
at  the  time  of  the  making  of  the  said  order,  and  from  thence 
continually  till  the  taking  of  this  inquisition,  one  John 
Sykes  was  and  still  is  churchwarden  of  the  said  township 
of  Lindley,  duly  constituted ;  and  one  Joseph  Sykes,  and 
one  Greorge  Crossiand  were  and  still  are  overseers  of  the 
poor  of  the  said  township  of  Lindley,  duly  constituted,  of 
which  he  the  said  William  Taylor  aforesaid,  to  wit,  on  the 
21st  day  of  October,  A*  D.  1835,  had  due  notice,  to  wit, 
at  the  said  township  of  Lindley.  And  the  jurors  aforesaid, 
upon  their  oath  aforesaid,  do  further  present,  that  the  said 
William  Taylor,  not  regarding  the  said  order,  nor  the  laws 
and  statutes  in  such  case  made  and  provided,  did  not,  upon 
the  said  notice  of  the  said  order  so  ^ven  to  him  as  afore- 
said, forthwith  pay  or  cause  to  be  paid  the  said  sum  of 
12«.  6dL  to  the  said  churchwarden  and  overseers  of  the  poor 
of  the  said  township  of  Lindley,  and  did  not  weekly  and 
every  week  from  the  date  of  the  said  order,  and  so  long  as 
the  said  bastard  child  was  chargeable  to  the  said  township 
of  Idndley,  and  until  the  said  bastard  child  should  attain 
die  age  of  seven  years,  pay  or  cause  to  be  paid  to  the  said 
churchwarden  and  overseers  of  the  poor  of  the  said  town- 
ship of  Lindley,  the  said  sum  of  two  shillings,  although  so 
to  do,  he,  the  said  William  Taylor  was  afterwards,  to  wit. 
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•    1841.        on  the  21st  day  of  October,  A.  D.  1835,  and  often,  both 
^^^J^J]^     before  and  afterwards,  to  wit,  at  the  said  township  of  lond- 
«•  ley,  duly  requested  by  the  said  John  Sykes^  so  being  such 

churchwarden,  and  by  the  said  Joseph  Sykes  and  Geoige 
Crossland,  so  being  such  overseers  as  aforesaid.  Bat  on 
the  contrary  thereof  he  the  said  William  Taylor,  on  and 
from  the  said  time  of  the  said  order,  to  wit,  on  and  from  the 
21st  day  of  October  1835,  and  on  and  from  the  time  of  the 
said  notice  of  such  order,  so  given  to  him,  the  said  William 
Taylor  as  aforesaid,  to  wit,  on  the  day  and  year  last  afore- 
said, until  the  taking  of  this  inquisition,  unlawftdly,  wit- 
fully,  obstinately,  and  contemptuously,  hath  neglected  and 
reftised  to  pay  or  cause  to  be  paid  to  the  sdd  churchwarden 
and  overseers  of  the  poor  of  the  said  township  of  Lindley, 
the  said  sum  of  12«.  6d,  so  by  him  to  be  paid  as  aforesaid, 
as  also  the  said  sum  of  2s.,  so  by  him  to  be  paid  as  aforesaid, 
weekly  and  every  week  from  the  said  time  of  the  making 
of  the  said  order,  hitherto  contrary  to  the  direction  of  the 
said  order,  and  in  manifest  breach  and  contempt  of  the  sam^ 
to  the  present  damage  of  the  inhabitants  of  the  said  township 
of  Lindley,  to  the  evil  example  of  all  others,  and  ogMut  the 
peace  of  our  Lady^  the  Queen,  her  crown,  and  dignity* 

In  moving  for  the  rule,  it  had  been  admitted  by  Paekley, 
that  the  grounds  on  which  he  applied,  were  such  as  did 
not  entitle  him  to  have  the  indictment  quashed  ex  debito 
justitiae;  but  that  the  question  was  for  the  discretion  of 
the  Court,  and  if  it  was  dear  that  no  judgment  could 
be  pronounced  on  the  indictment,  supposing  the  defendant 
to  be  convicted,  the  Court  would  quash  it  The  ob- 
jections to  the  indictment  were,  first,  that  the  indictment 
shewed  an  excess  of  jurisdiction  by  the  Quarter  Sessions, 
in  making  the  order  alleged  to  have  been  disobeyed*  Se» 
condly,  that  the  conclusion,  ''  agidnst  the  peace  of  car 
Lady  the  Queen,"  was  insufficient,  the  ofience  being  chaiged 
to  have  been  committed  partly,  if  not  wholly,  in  the  reign 
of  another  sovereign.  Thirdly,  that  the  indictment  con- 
tained no  such  averment  of  venue  to  any  of  the  &ct8  alleged 
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as  constituting  the  offence  as  was  required  by  law.  As  1841. 
to  the  firat  objection^  if  the  words  of  the  statute  were  ex- 
amined, and  the  ordinary  intendments  applied  to  the  in- 
dictment, it  would  be  clear  that  no  excess  of  jurisdiction 
was  shewn  on  the  face  of  it.  The  words  of  the  4  &  5  Wm.  4, 
c,  76,  8.  72,  were,  "  that  the  Court  to  which  such  ap- 
plication should  be  made,  shall  proceed  to  hear  evidence 
thereon,  and  if  it  shaU  be  satisfied,  after  hearing  both  par- 
ties, that  the  person  so  charged  is  really,  and  in  truth,  the 
&ther  of  such  child,  it  shall  make  such  order  upon  such 

person  in  that  respect  as  to  such  Court  shall  appear  to  be 

• 

Just  and  reasonable  under  all  the  circumstances  of  the  case." 
Then  by  a  proviso  in  sect.  73,  it  was  fiirther  enacted, 
^  Provided  always,  that  whenever  such  application  shall  be 
heard,  the  costs  of  the  maintenance  of  such  bastard  child, 
shall,  in  case  the  Court  shall  think  fit  to  make  an  order 
thereon,  be  calculated  firom  the  birth  of  such  bastard  child, 
if  such  birth  shall  have  taken  place  within  six  calendar 
months  previous  to  such  application  being  heard,  but  if  such 
birth  shall  have  taken  place  more  than  six  calendar  months 
previous  to  such  application  being  heard,  then  irom  the 
day  of  the  commencement  of  six  calendar  months  next 
preceding  the  hearing  of  such  application."  The  justices, 
therefore,  had  only  power  to  make  an  order  for  expenses 
incurred  during  six  months ;  but  the  suggested  objection 
was,  that  if  the  date  of  the  birth  was  considered,  it  would 
appear  that  the  sum  of  \2s.  6d.  might  be  for  expenses  in- 
curred during  a  period  of  nine  months.  If  the  date  of  the 
birth  was  considered  as  material,  this  might  be  so.  But  it 
was  submitted,  that  the  date  of  the  birth  was  not  material, 
and  that  without  a  contrary  all^ation,  it  must  be  assumed, 
that  the  expenses  had  been  incurred  within  six  months. 
Ihen  with  respect  to  ordering  the  payment  of  two  shillings 
a-week,  it  must  be  intended  that  the  sum  so  ordered,  was 
for  such  a  sum  as  the  parish  should  incur  by  the  chargear 
bility  of  the  child.  The  case  at  Hex  v.  Stevens  and  Agnew  (a), 
was  an  authority  to  shew  that  if  sense  could  be  made  of  the 

(a)  5  East,  244. 
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1841.  indictment  on  looking  at  it  altogether^  the  Court  would  do 
80.  In  that  case  it  was  held,  that  the  word  ''  untU"  might 
be  construed  either  as  exdusive  or  inclusive  of  the  day  to 
which  it  applied,  according  to  the  context  and  subject  matter. 
The  date  of  the  birth  could  only  be  considered  as  mere  in- 
ducement, and,  thei^fore  could  not  affect  the  validity  of 
the  indictment  in  the  present  case.  The  Court  would  only 
entertain  an  application  to  quash  on  such  a  ground  as  the 
objection  to  the  date,  where  the  date  was  of  the  essence  of 
the  offence.  That  was  clearly  not  so  in  the  present  case. 
Hie  other  two  grounds  were  clearly  only  objections  avaOaUe 
on  demurrer,  and,  therefore,  not  sufficient  to  justify  the  Court 
in  quashing  the  indictment  The  Court  would  not,  there- 
fore, on  the  grounds  stated,  quash  the  present  indictment. 

Pashley,  contra.  The  indictment  charged,  that  the  Court 
of  Quarter  Sessions  did  declare  and  adjudge  that  die  de- 
fendant should  forthwith  pay  to  the  churchwarden  and 
overseers  of  the  poor  of  the  township  of  lindley,  '*  the  sura 
of  I2s.  6d.y  to  reimburse  the  said  township  of  lindley  the 
actual  expense  incurred  in  the  maintenance  and  support  of 
the  said  bastard  child /rom  the  time  of  its  birthf  as  afore- 
said, to  the  time  of  making  the  said  order,  and  should  also 
weekly,  and  every  week,  from  the  date  of  the  said  order, 
and  so  long  as  the  said  bastard  child  should  continue 
chargeable  to  the  said  township  of  Lindley,  and  until  the 
said  bastard  child  should  attain  the  age  <^  seven  years,  if 
she  should  so  long  live,  pay  to  the  churchwarden  and 
overseers  of  the  township  of  Lindley  the  sum  of  2«.,  to 
reimburse  the  said  township  the  actual  expense  to  be  in- 
curred in  the  maintenance  and  support  of  the  siud  bastard 
child."  The  objection  to  the  order  as  set  out,  which  shewed 
the  jurisdiction  of  the  sessions  to  have  been  exceeded,  was 
twofold.  Iirst,  the  total  sum,  I2s.  6d.,  was  fixed  as  the  octeii 
expense  incurred  in  the  mwitenance  and  support  of  the 
bastard  during  nearly  nine  months  before  the  date  of  the  order, 
the  birth  being  averred  to  have  taken  place  on  the  24th  of 
December,  1834,  and  the  order  to  have  been  made  on  the 
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2l8t  of  October,  1836,    The  words  of  the  4  &  6  Wm.  4,       1841. 
c  76,  8.  73,  conferred  certain  powers  on  the  justices  in       regina 
Quarter  Sessions,  and  those  had  clearly  been  exceeded  in      ^' 
the  present  case.    They  had  ascertained  the  expenses  in- 
conred  daring  nine  months;  it  might  even  be,  that  all  those 
expenses  were  incurred  during  the  first  three  months  after 
the  birth.     It  was  not  contended,  that  there  should  have 
been  an  express  averment  of  the  I2s.  6cL  being  the  expense 
of  maintenance  during  the  term  of  six  months  before  the 
making  of  the  order.    The  objecticm  was,  that  it  was  ex- 
pressly averred  to  have  been  for  those  expenses  daring  the 
whole  period,  fiom  the  24th  of  December,  1834,  to  the  21st  of 
October,  1835.    It  was  as  if  in  an  indictment  for  murder, 
the  allegation  of  time  with  the  mortal  stroke  being  the 
Ist  of  January,  in  the  third  year  of  her  Majes^s  reign,  the 
death  were  averred  to  have  happened  on  the  1st  of  Fe- 
bruary in  the  following  year.     Such  an  indictment  would 
be  bad,  although  it  was  quite  clear  that  an  express  averment 
of  the  death  having  occurred  within  the  year,  and  a  day 
was  never  necessary.    Next  as  to  the  order  to  pay  2s. 
weekly.    It  was  an  absolute  and  unqualified  order  to  pay 
that  sum  for  every  week  during  which  the  child  should  be 
chargeable.     The  chargeability  might  continue  throughout 
the  whole  seven  years,  and  yet  never  amount  to  so  much 
as  2s.  in  any  one  week.     The  contribution  of  one  farthing 
weekly  by  the  towndiip  towards  the  maintenance  of  the 
child,  would  constitute  chargeability,  and  render  the  de- 
fendant liable  to  pay  2s,  weekly ;  whereas  the  Act  clearly 
meant  to  restrict  the  power  which  justices  previously  pos- 
sessed, and  to  render  the  supposed  father  liable,  to  pay  only 
the  actual  expenses  incurred.     If  this  order  was  good,  an 
order  that  a  supposed  &ther  of  a  bastard  child  should  pay 
20/.  a-week  instead  of  2^.,  would  be  equally  good.     Under 
the  old  law  such  an  order  was  good,  the  amount  being  then 
wholly  in  the  discretion  of  the  justices.     This  was  precisely 
what  the  4  &  5  Wm.  4,  c.  76,  was  intended  to  remedy.   The 
order  ought  to  have  been  ''  to  pay  weekly,  &c.,  such  sum 
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1841.       and  sums  of  money  as  shall  be  weekly  expended  by  or  on 
^'"T'^^'^      '    behalf  of  the  said  township  for  the  maintenance  and  sup- 
V.  port  of  the  said  child   not  exceeding  2i,  in  each  week." 

No  decision  had  occurred  putting  a  construction  on  the 
section,  but  the  forms  of  such  orders  given  in  ArchboWs 
Poor  Law  Amendment  Act,  p.  28,  in  Chitty*s  Bum* 9  Jtatice, 
voL  1,  p.  384, and  that  used  in  the  case  otMeginaY,  Lewu{<i^ 
were  all,  as  it  was  contended,  the  present  order  ought  to  be* 
The  second  objection  was  equally  fatal.  The  offence  charged 
on  the  face  of  the  indictment  was  committed  in  the  reign  of 
one  sovereign,  and  the  conclusion  of  the  indictment  was 
**  against  the  peace  of  another."     The  authorities  were 
quite  decisive  to  shew  this  objection  to  be  &taL     They 
were  equally  so,  if  it  was  considered  that  the  offence  was 
charged  to  have  been  committed,  not  in  the  first  reign  only, 
but  in  both  reigns.     \^fVightman9  J. — Is  not  this  objection 
cured  by  the  recent  statute,  the  7  Grea  4,  c  64?]     No; 
the  statute  only  cured  such  objections  when  made  after  plea. 
Here,  the  defendant  had  not  pleaded,  and  might  demur,  in 
which  case  this  objection  must  be  &taL     [^Wightman,  J. — 
This  is  an  application  to  the  discretion  of  the  Court,  and  I 
should  only  quash  the  indictment,  on  motion,  for  such  a 
defect  as  would  prevent  a  judgment  being  given  upon  it  after 
verdict]     Pcuhley  then  abandoned  this  point     Thirdly, 
There  was  no  sufficient  allegation  of  venue  given  in  the 
statement  of  any  one  of  the  facts  charged  as  constituting  the 
offence.  The  cases  of  mere  nonfeasance  mentioned  were  veiy 
different     Here  was  a  charge  of  wilfiil  neglect  and  refusal 
The  charge  of  refusal  to  obey  the  order  is  averred  without 
any  allegation  of  place  whatever,  and  the  indictment  would 
be  insufficient  without  such  averment  of  the  defendant 
refusal.     With  the  previous  loose  and  insufficient  statement 
of  a  request,  the  words  '^  at  the  township  of  lindley,  afore- 
said," are,  it  was  true,  used ;  but  that  request  alone  woohl 
not  be  sufficient,  even  if  properly  laid,  and  as  it  was  laid,  it 

(a)  8  A.  &  E.  881, 
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did  not  shew  the  c^nce  to  have  been  committed  within        1841. 

the  West  Riding  of  Yorkshire,  to  which  the  jurisdiction  of    ''^^^JJJT^ 

the  Court  of  Quarter  Sessions  was  confined.     It  was  con-  ^' 

sistent  with  the  whole  of  this  indictment  that  Lindlej  was 

partly  in  any  one  of  the  counties  adjacent  to  the  West 

Riding,  and  partly  in  that  Riding.   Authorities  need  not  be 

cited  to  shew  that  every  &ct  material  to  constitute  the 

ofience  must  be  laid  with  place  and  time.     Per  Butter,  J., 

in  Bex  v.  Holland  (a)  i  so  also  Hawkins,  2  P.  C.  B.  2,  c.  25, 

&  83.     The  case  of  Rex  v.  Burridge  (b)  was  precisely  in 

point    The  chaige  there  was,  that  Burridge  feloniously 

assisted  one  Palmer  to  escape  fiom  Rchester  gaol.    It  was 

laid  in  the  indictment,  that  Palmer  was  committed  to  gaol 

*'  at  Ivelchester,  in  the  said  county,^  and  that,  afterwards, 

to  wit,  on  such  a  day,  Burridge,  "  at  Ivelchester,  aforesaid/* 

feloniously  aided  and  assisted  Palmer  to  escape  out  of  the 

said  gaoL    In  the  judgment  of  the  Court  of  Queen's  Bench, 

delivered  by  Lord  Hardwicke,  C.  J.,  it  is  said  (c),  the  aid 

and  assistance  might  be  afforded  in  a  difierent  county,  and 

we  cannot  take  notice,  that  the  whole  township  or  viU  of 

Ivelchester  is  in  the  county  of  Somerset  This  case  was  cited, 

with  others,  by  Mr.  Serjeant  Williams,  in  a  learned  note  to 

Bex  V.  Kilderhy  (Jy    On  these  grounds,  no  valid  judgment 

could  be  given  on  the  indictment,  should  the  defendant 

plead,  and  the  verdict  pass  against  him;  and,  therefore,  it 

would  be  better  for  all  parties  that  it  should  be  quashed 

now,  than  that  the  prosecution  should  proceed  and  end  in 

judgment  being  arrested. 

WiQHTMAN,  J. — I  think  that  the  best  ground  of  objec- 
tion is  with  respect  to  the  12^.  6  J. :  I  think  that  the  indict- 
ment is  defective  as  to  that;  but  I  doubt  that  I  ought  to  in- 
terfere. The  rule  laid  down  by  Mr.  ArchhoWs  Criminal 
Pleading,  p.  63,  8^  edit.,  is,  that  **  where  an  indictment  is 

(a)  5  T.  R.  620.  {d)  I  Wou.    Saund.   308  (a) 

(6)  3  P.  Wms.  439.  note  H). 

(c)  lb.  p.  496. 
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SO  defective  that  no  judgment  can  be  given  upon  it,  even 
should  the  defendant  be  convicted^  the  Court,  upon  appli- 
cation, will  in  general  quash  it."  I  am,  however,  by  no 
means  sure  that  those  objections  are  available,  except  on 
demurrer. 

Cur.  oAo*  vuU, 


CoLERmoE,  J.,  on  a  subsequent  day  stated,  that  Mr. 
Justice  Wightman  had  considered  the  case,  and  was  of 
opinion,  that  although  the  objections  taken  to  the  indict- 
ment might  make  it  bad  on  demurrer,  he  thou^t  he  ought 
not  to  interfere  by  quashing  the  indictment 

Application  refused  (a), 
(fl)  See  Be^vML  v.  The  Justices  qf  Hampshire,  <mte,  p.  171. 


Ward  v.  Hall. 

to  whoi*1!*^''  •^^^^OR  moved  for  a  rule,  to  shew  cause  why  an 
cause,  in  which  award  should  Dot  be  set  aside,  on  the  ground  that  the  arbi- 

sereral  issues  -     _ 

werejoined,wa8  trator  had  exceeded  his  authority.      It  was  an  action  of 

ISSrtTto'aWde  detinue,  for  detaining  a  variety  of  deeds  relating  to  different 

di^SS  of  estates.   The  defendant  was  an  attorney,  and  pleaded,  first, 

emOk  issue,  non  detinet ;  secondly,  that  the  plaintiff  was  not  possessed 

and  then,  al-         r^i.     j      j    •  •  t  •    n  i.  ,       ,    j™-^— ^ 

though  no  ot  the  cLeeds  in  question ;  thirdly,  a  hen  on  the  deeds,  as  an 

pSl^lJsf  w2**  attorney ;  fourthly,  as  to  certain  of  the  deeds  relating  to  the 

8jj^^  a  rtit  ^^^^^  estate,  a  deposit  of  them  as  a  security  for  advances 

processus ;  made  beyond  the  amount  of  l,500i  to  the  plamtiff ;  fifthlv 

Held,  that  al-  ,  /"iii  r»j» 

though  this  was  ^  to  another  part  of  the  deeds,  a  deposit  of  them  as  a 
Mthorty.  the  security  for  the  purchase-money  of  a  certam  estate ;  sixthly, 
award  was        leave  and  license.     A  variety  of  issues  were  taken  on  these 

only  had  as  -  „  "^  t**^-*^ 

to  that  part,  pleas.  When  the  cause  came  on  for  trial,  it  was  referred, 
to  th^  res "      ^^  ^®  ^>s^  terms,  that  the  costs  of  the  cause  should  abide 

and  the  parties 

might  proceed  to  tax  their  coats  on  it. 


Hall. 
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the  even^  the  costs  of  the  reference  and  the  award  to  be        1841. 

in  the  discretion  of  the  arbitrator.     The  arbitrator  having     ^""^^^ ' 

entered  on  the  reference  found  (m  all  the  issues^  and  then  _v. 
[Koceeded  to  award  a  stet  processus,  by  directing,  "  that  no 
further  proceeding?  shall  be  taken  in  the  said  action."  No 
such  power  was  vested  in  him  by  the  order  of  refeiience,  and, 
therefore,  he  had  exceeded  his  authority.  This  direction 
was  inconsistent  with  die  terms  of  the  order  of  reference,  as 
it  was  provided  by  them,  that  the  costs  of  the  reference  and 
award  should  abide  '^  the  event,"  but  a  stet  processus  was 
no  event,  at  least  no  legal  event ;  but  as  long  as  this  award 
existed,  tile  Master  could  not  proceed  to  tax  the  costs  of  the 
aibitration  and  award.  It  could  not  be  sdd,  that  merely 
awarding  on  tiie  issues  amounted  to  an  '^  event,"  for  some  of 
them  were  decided  in  fitvonr  of  the  plaintiff,  and  some  in 
&voar  of  the  defendant.  Ducktoorih  v.  Harruon  (a).  In  the 
Matter  ofLeeming  and  Feamley  (i). 

CoLsanwB,  J. — ^It  seems  to  me  that  I  ought  not  to  grant 
this  rule.  The  motion  is  made  to  set  aade  the  award,  on 
the  ground  that  the  arbitrator  has  exceeded  his  authority. 
It  seems  that  the  cause  was  referred  to  him,  and  the  costs 
of  the  cause  were  to  abide  the  event,  and  the  costs  of  the 
aibitration  and  the  avraid  were  to  be  in  his  discretion.  It 
was  an  action  of  detinue.  There  were  several  pleas,  and  he 
has  found  on  the  issue  raised  on  every  one.  That  is  an 
event  to  the  cause.  It  would  have  been  an  excess  of  autho- 
rity, if  he  had  gone  on  to  give  it  amore  l^al  form  of  event. 
The  costs  being  to  abide  the  event,  there  is  no  foundation 
for  the  suggestion,  that  tiiere  is  a  difficulty  in  taxing  the 
costs.  It  IS  not  otgected  that  he  has  not  found  on  each  par- 
ticularissue,  and,  therefore,  the  duty  of  the  Master  will  be 
perfectly  easy  to  proceed  to  the  decision  as  to  the  costs. 
But  then  it  is  said,  that  the  arbitrator  has  exceeded  his 
authority,  by  saying  that  there  shall  be  no  further  proceed- 

(a)  Ante,  vol.  7,  p.  71.  Q>)  5  B.  &  Ad.  403. 

R  R  2 
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1841.        ings.     By  so  saying  he  certainly  did  so  far  exceed  his 
^1^^     authority.     But  this  is  an  instance,  in  which  the  excessof 
«•  authority  may  be  separated,  and  the  rest  of  the  award  left  to 

take  effect  It  seems  to  me  that  this  is  only  an  objection 
pro  tanto,  and  which  may  be  separated  fh>m  the  other  part 
of  the  award.  In  my  opinion,  therefore,  both  parties  are  at 
liberty  to  proceed  to  taxation  before  the  Master. 

Rule  refused. 


Doe  dem.  Turner  v.  Gee. 
Where  a  party  HaYLEY  shewed  cause  against  a  rule  nisi,  obtained  by 

IS  flCfllijil  aa  

tenant  in  po8-  JFhateley,  calling  on  Gee,  the  defendant,  to  shew  cause 
swewS'tuf  he*  why  the  appearance  entered  by  him  should  not  be  set 
is  under  lessee   aside,  unless  two  Dcrsons,  named  Clarke  and  Burdon^  would 

of  the  premises  , 

sought  to  be  come  in  and  defend  the  action.  It  appeared  from  the  affi- 
CourMidn  n<^  davits,  that  it  had  been  agreed  between  the  lessor  of  the 
set  aside  an       plaintiff  and  a  person  named  Clarke,  that  the  latter  should 

appearance  en-   r  r  ' 

tered  by  him      become  the  lessee  of  two  houses  belonging  to  the  former, 

on  asuffffestion  ,  .  c?    cf 

by  thefessorof  after  certiun  repairs  had  been  done;  that  the  lease  should 
tbat^thlTtenant  contain  covenants  to  repair,  to  insure,  and  not  to  undeilet 
has  no  interest   There  was  also  to  be  a  clause  of  re-entry,  in  case  of  a  breach 

in  the  pre-  *' 

raises.  of  any  of  the  covenants.     It  was  agreed  that  the  intended 

lessee  should  hold,  on  the  terms  of  the  lease,  until  that  in- 
strument could  be  executed.  The  repairs  covenanted  fbrnot 
being  done,  the  present  action  of  ejectment  was  brought,  on 
the  clause  of  re-entry,  to  recover  possession  of  the  two  houses. 
The  declaration  was  served  on  Gee,  who  was  tenant  of  one 
of  the  houses,  and  afterwards  on  him  as  for  Clarke.  Gee 
accordingly  entered  into  the  consent  rule  and  appeared.  No 
service,  however,  was  effected  on  Clarke  in  any  other  way.  It 
was  sworn,  in  support  of  the  application,  that  Gee  had  no 
interest  in  the  premises,  and,  therefore,  that  he  had  no  right 
to  appear  and  defend  the  action.    In  answer  to  the  appli- 
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cation  it  was  sworn,  that  Clarke  had  underlet  one  of  the  1S41. 
houses  to  Haddon,  who  underlet  it  to  Burdon,  who  again 
nnd^et  it  to  Gee ;  and  Gee  now  swore  that  the  premises 
were  thus  underlet  to  him,  and  that  he  was  tenant  in  pos- 
searioD.  With  respect  to  the  other  house,  he  laid  no  daim 
to  defend  as  to  that  Tinner,  the  lessor  of  the  plaintiff, 
having  served  Gee  as  tenant  in  possession,  and  the  latter 
swearing  that  he  took  an  interest  in  the  premises,  it  was 
perfectly  regular  for  him  to  enter  an  appearance  and  defend 
the  action*  It  was  not  competent  for  the  Court  to  try,  on 
affidavits,  the  merits  of  the  respective  claimants  to  this 
house.  Under  these  circumstances,  the  Court  would  dis- 
cfaaige  the  rule. 

Whateley^  in  support  of  the  rqle,  contended  that  the- 
statements  made  in  the  aflSdavits,  in  answer  to  this  applicap 
don,  only  shewed  a  colourable  defence  on  the  part  of  Gee, 
and  that  it  was  evident  he  was  the  mere  instrument  of 
Clarke  or  Bordon.  The  Court  would  not,  therefore,  allow 
lum  to  continue  his  appearance  and  defend  the  action. 

CoLERinaE,  J. — ^The  difficulty  I  feel  is,  as  to  the  service 
of  the  declaration  in  ejectment 

Cur.  ado.  vulL 

CoLEBinaE,  J. — ^This  was  a  rule  to  set  aside  the  appear- 
ance of  the  defendant,  with  costs,  unless  two  persons,  named 
Clarke  and  Burden,  would  come  in  and  defend  the  action. 
The  &cts  of  the  case  were,  that  Turner  had  demised  to 
Clarke,  by  an  agreement  under  seal,  some  premises,  which 
consisted  of  two  houses.  A  lease  was  to  be  granted  after 
certain  repairs  were  done;  and  it  was  to  contain  certain 
covenants ;  namely,  to  repau*,  to  insure,  and  not  to  underlet 
There  was  a  clause  of  re-entry  for  breach  of  covenants,  and 
Clarke  was  to  hold  the  premises,  on  the  terms  of  the  lease, 
until  it  was  executed.  The  repairs,  it  appears,  were  not 
done,  and  this  ejectment  was  brought  for  breach  of  cove- 
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1841. 


1I06  den. 

TumNKR 

9. 

Gbs. 


Dants  in  the  agreement  Gee  was  found  in  posseanon  of 
part  of  the  premises^  and  was  served  with  the  dedaration, 
as  tenant  in  possession ;  but  whether  as  tenant  of  the  wfaolei 
or  of  part  only,  does  not  deaily  appear,  but  it  would  rajdier 
seem,  of  the  whole.  However,  a  declaration  was  afterwards 
served  on  him,  as  for  Claike ;  but  then,  these  has  been  bo 
good  service  on  Ckudce.  Clarke  it  appeals,  had  undeilet 
one  of  the  houses  to  Haddon.  Haddon  had  underiet  it  to 
Burdon,  and  he  again  had  undeiiet  it  to  Gee ;  and  Gee 
swears,  that  he  now  holds  as  undertenant  Now,  as 
Turner  has  aerved  him  with  the  declaration  as  tenant  in 
possesakm^  and  he  swears  that  he  hdds  under  an  assign- 
ment, 1  cannot  try  the  merits  of  this  ejectment  on  affidavits, 
and,  therefore,  I  cannot  set  aside  his  appearance.  But  then, 
it  appears  on  Gree's  own  affidavit,  that  he  has  no  claim  as 
to  the  other  house;  therefore,  as  to  that  house,  the  rule 
may  be  made  dl)solute^  unless  Clarke  will  come  in  and 
defend.     No  costs  can  be  allowed  on  either  side. 


Rule  absolute  accordingly  (n). 

ia)  See  Doed,  Wru;ht  v.  Smith,      d.  Jtmei  v.  SkenUm,  10  Barn,  & 
ante,  vol.  S,  p.  517;   ThntstoMi     Cress.  110 ;  6  Man.  &  Rjr.  443. 


Ex  parte  Parkes. 

C^/ZrOiST moved  for  arule,  to  shew  cause  why  a  writ  of 
mandamus  should  not  issue,  directed  to  the  Birmimrham 
and  Gloucester  Railway  Company,  commanding' them  to 
summon  a  jury,  and  assess  compensation  to  the  applicant^ 

Mr.  Parkes,  for  the  value  of  his  land,  and  the  injuries  which 

not  be  panted,  were  sustained  by  his  property,  in  consequence  of  the 
^e^thJ^^e    ^orJ^  of  the   Company.      The  Company  had  given,  in 

works  calcu- 
lated to  damnify  the  claimant,  are  Btill  bona  fide  proceeding,  although  the  applicant   alio 
claims  for  land  taken  by  the  Company,  and  considerable  delay  baa  t«k7n  pkce  ance  the 
mcncement  of  the  works.  f--«s  •««?*«« 


A  mandamus 
to  a  Railway 
Company, 
commanding 
them  to  sum- 
mon a  jury  to 
assess  com- 
pensation to  a 
claimant  will 


EASTER  TERM,  4  VICT.  615 

Maich,  1839,  the  notice  required  by  their  private  act,  that  1841. 
they  Bhould  require  certain  property  belonging  to  Mr.  ^"^Tpwto 
Parkesy  for  the  purposes  of  the  railway.  On  the  4th  May, 
in  thesameyear,  the  first  claim  to  compensation  was  made. 
On  the  2nd  June,  Mr.  Parkes  was  informed  that  the  Com- 
pany's works  were  not  yet  completed,  and  therefore  his  comr 
pensation  could  not  be  completely  assessed.  A  variety  of 
applications  had  been  since  made  to  the  Company  for  com- 
pensation, and  a  similar  answer  given.  Hie  worics  of  the 
Company  were  fiom  time  to  time  discontinued.  At  length, 
on  the  11th  January,  1841,  the  usual  indemnity  bond 
against  costs,  was  given  by  Mr.  Parkes  to  the  Company ; 
and  on  the  16th  February,  a  notice  was  served  on  the 
Company,  to  summon  a  juiy,  to  assess  the  amount  of  the 
claimant's  oompensation.  On  the  17th  of  that  month,  the 
agent  of  the  Company  informed  Mr.  Parkes,  that  they  were 
about  to  dig  still  lower  in  the  street  wherein  the  property  in 
question  was  situated;  that  the  work  so  done  would 
aflect  his  property  still  more ;  and  that  then  one  jury  might 
assess  the  amount  of  the  value  of  the  land,  and  the  com- 
pensation to  be  made  for  the  injury  done.  Since  that  time, 
the  Company  had  dug  lower,  and  were  still  digging.  The 
question  was,  whether  this  conduct  did  not  in  fiict  amount 
to  a  virtual  refusal,  if  not  to  a  formal  one? 

CoLEREDOE,  J. — The  demand  here  made  is  for  compen- 
sation in  respect  of  the  land  which  is  taken,  and  the  damage 
done  to  that  which  is  left.  It  is  put  to  me  to  say,  whether 
this  conduct,  on  the  part  of  the  Company,  does  not  amount 
to  a  virtual  refusal  to  give  compensation.  I  confess,  that 
from  the  experience'  I  have  hsd  of  these  applications,  I 
have  no  doubt,  that  if  this  rule  was  granted^  it  would 
be  discharged.  An  application  has  been  made  to  the 
Company,  to  summon  a  juiy,  to  assess  the  value  of  the 
land  taken,  and  the  amount  of  the  injury  done  by  the  works 
of  the  Company ;  and  to  that  application,  a  refusal  has  been 
returned.    But  the  Court  would  never  award  a  mandamus 
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1841.       where  the  refusal  has  been  bona  fide,  and  the  Company 
^^^'^C^    were  justified  at  the  time  in  not  granting  the  prayer  of  the 
Pabus.      appHcation.     It  is  very  easy  to  say,  that  it  is  sometimes 
hard  on  chumants  not  to  be  able  quickly  to  compel  the 
Company  to  ^ve  compensation.     Extreme  cases  may  be 
hard  on  one  side  and  on  the  other;  as  it  would  be  hard  oa 
the  Company,  that  a  landholder  should  be  able  to  compel 
the  Company,  whenever  there  is  a  cessation  of  the  works, 
to  summon  a  jury  to  assess  the  amount  of  damages  to  which 
the  landholder  is  entitled.     But  the   Court  would  see, 
whether  the  proceedings  of  the  Company  were  bona  fide. 
Now,  I  find,  that  on  the  17th  February,  there  was  a  great 
deal  more  to  do,  and  the  Company  were  still  digging. 
Under  such  circumstances,  I  think  the  Coiut  would  say, 
that  you  ought  to  wait  till  the  Company  has  done  all  the 
damage  they  are  likely  to  do,  and  then  a  jury  would  assess 
the  compenoation  for  the  whole.    I  don't  mean  to  say  that, 
if  a  month  or  six  weeks  hence  it  appears  that  this  is  done 
mala  fide,  that  the  rule  would  not  be  made  absolute ;  but  I 
think,  that  if  I  granted  the  rule  now,  on  the  present  state  of 
fact^  it  would  be  discharged.     It  cannot  be  supposed,  that 
the  Company  could  be  proceeding  in  this  way  by  sinking 
their^works  merely  to  put  off  the  time  of  making  compensa- 
tion to  Mr.  Parkes.    I  think,  therefore,  that  I  ought  not  to 
grant  this  rule. 

Rule  refused  (a). 

(fl)  See  Regina  v.  Wilts  and  Berks  Canal  CampoMiy^  ante,  voL  8,  p.  623. 


£x  parte  Bousfield. 

under  ^al  '  ^.  HITE  applied  on  the  part  of  an  articled  clerk,  that  he 

S^TS:  ™8'^^  ^  examined  in  Trinity  Term,  prepanitoiy  to  his 

ded  clerk  to  bi  being  admitted  in  the  early  part  of  Michaelmas  Term 

fore  he  atiains  ^^xt,  mstead  of  the  end  of  the  Term.     He  had  served  the 

tweiJ^tone.  ^^^'^  P^*"^^  ^^  ^^  ^vc  years,  but  had  not  attained  Uie  age 
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of  twenty-one^  nor  would  he  attain  that  age  until  the  24th  1841. 

of  July,  which  was  after  the  end  of  Trinity  Term,     It  was,  e^PjCJ^ 

therefore^  necessaiy,  that  he  should  be  examined,  as  prayed,  Bousheld. 
while  he  was  an  in&nt 

CoLEBiDGEy  J. — At  present  no  notice  has  been  given, 
and  therefore,  if  he  is  allowed  to  be  examined  in  Trinity 
Teim,  the  persons  who  may  wish  to  oppose  his  examination, 
or  are  interested  in  the  matter,  will  not  expect  that  he 
should  be  examined  then,  and  consequently  will  not  be 
prepared  to  oppose  him.  Besides,  there  is  no  particular 
reason  assigned  for  making  the  application,  except  that  he 
may  be  admitted  some  three  weeks  sooner,  than  if  he  was 
examined  in  Michaelmas  Tenn.  I  think,  therefore,  that  I 
cannot  grant  the  application. 

White,  on  a  subsequent  day,  renewed  the  application, 
and  produced  an  affidavit,  in  which  it  was  sworn,  that  the 
applicant  had  a  promise,  from  two  country  attorneys,  to  be 
made  their  London  agent,  and  had  similar  expectations 
from  two  other  attorneys.  He  was,  therefore,  anxious  to  be 
admitted  as  eariy  as  possible  in  the  month  of  November,  so 
as  to  be  able  to  take  out  their  certificates  on  the  15th,  and 
then  his  name  would  appear  in  the  annual  law  lists  as  their 
^nt 

CoLERnMSE,  J. — I  think,  upon  the  whole,  the  apfdication 
may  be  granted. 

Application  granted  (a). 

(a)  In  Ex  parte  Cragg,  ante,  there  no  special  circumatancet 
vol.  6,  p.  256.  Patteson,  J,,  re-  were  stated  as  the  ground  of  the 
fused  a  similar  application,  but     motion. 
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tefMn  C4ym* 


IN  THE  FOURTH  YEAR  OF  THE  REIGN  OF  VKTTORIA. 


1841. 
1  '  J  Harper  and  Another  r.  Williams  and  Another. 

AbillofoMte  J.  HE  plaintifiBy  who  were  in  partneiBhip  as  attorneys, 

done  by  an  at-  declared  for  work  and  labour  done  by  diem  as  attorneys  for 

hiUf^f  the  uL  ^^  defendants^  on  their  retainers,  in  and  about  prosecuting 

SmSu^  ^v^e  ^^  divers  proceedings  in  bankruptcy,  and  for  certain  fees 

tate,  before  a  paid,  &c.,  and  for  Other  work  and  labour  in  drawing,  copy- 

missioner,  ap-  uQgy  &C.,  certain  petitions,  bonds,  &c.,  and  for  journeys,  &c; 

1T2  w^  4^  '^  *  second  count  they  claimed  2001.,  money  paid  to  the 

c.  ^6»  w  not  a  defendants'  use ;  and  there  was  a  third  count  on  an  account 

taxable  bill ; 

and,  therefore,  Stated.  The  defendants  pleaded,  first,  non  assumpsit; 
be  brought  to  Secondly,  that  the  plaintiff,  and  each  of  them,  were  attor- 
im^unt  o^Tsuch  "^^3^^  ^  *^®  Court  of  Qucen's  Bench,  and  that  the  money 
a  bill,  without  claimed  by  them  was  for  their  work  as  attorneys,  in  and 
a monthbefore  about  certain  proceedings  at  law,  and  in  equity,  to  wit,  in 
under  the  m-o-*  ^®  Court  of  bankruptcy,  prosecuted,  conducted^  &c.,  by 
j^nsofthe  them,  as  attorneys,  and  for  charges  and  fees  in  respect 
23.        '         thereof;  and  that  the  sum  in  the  second  count  of  the 

declaration  mentioned  is  claimed  by  the  plaind&  for  money 
paid  by  the  plaintiffii,  as  such  attorneys,  in  the  course 
of  such  proceedings,  &c. ;  and  that  no  bill  of  the  fees, 
chai]ges,  and  disbursements  of  the  plaintiffi,  so  being  fees^ 


wd  Another. 
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&&9  at  law,  and  in  equity,  for  and  in  respect  of  the  work,        1841. 
&a,  subscribed  with  the  proper  hand  of  the  said  plaintifis,       haefee 
was  delivered  by  them  to  the  defendants,  the  defendants    •■*  Another 
being  the  persons  to  be  charged  therewith,  or  left  for  them     Williahb 
at  their  respective  last  places  of  abode,  one  month  before 
the  commencement  of  this  suit,  according  to  liie  statute,  &c. 
Verificadon.     Replication ;  that  the  sums  daimed  by  the 
phintiflH,  in  respect  of  the  said  woil:  and  labour,  money 
paid,  &C.,  were  not  claimed  by  them,  nor  were  they  due, 
£ir  the  work  and  labour,  or  money  paid,  &c.,  by  them,  in 
and  about  any  proceedings  at  law,  or  in  equi^*    Issue* 

The  cause  was  tried  befere  Bosanquet,  J.,  on  the  10th 
June,  1840,  when  it  appeared,  that  the  amount  of  the  bill 
sought  to  be  recovered  was  for  busmess  done  by  the  plaintifis, 
on  behalf  of  the  defendants,  as  ass^ees  of  a  bankrupt 
The  bankrupt  was  resident  at  Whitchurch,  and  a  fiat  was 
issued  against  him  on  die  19di  November,  1838.  The 
business  of  the  bankruptcy  was  conducted  by  die  plaintifis 
on  behalf  of  the  defendants,  as  assignees,  before  a  commis- 
sicmer  in  the  country.  At  the  trial,  two  objections  were 
raised;  first,  that  the  business  done  was  ^^  at  law,  or  m 
eqaity,"  and  that  a  signed  bill  had  not  been  delivered  by 
the  plaintiffi  to  the  defendants  a  month  before  acdon 
brought;  and  seccmdly,  that  a  sum  of  13^  6s.  was  impro- 
perly charged  to  the  defendants,  that  amount  being  for 
charges  incurred  in  the  sale  of  an  equitable  mortgage 
belonging  to  the  bankrupts^  by  the  plaintifis ;  for  that  that 
sum  should  have  been  deducted  fix)m  the  amount  of  the 
mortgage  money.  It  was  arranged,  that  if  the  defendant 
succeeded  upon  the  first  point,  a  verdict  was  to  be  entered 
for  them ;  but  if  they  succeeded  only  on  the  second  point, 
the  amount  of  the  verdict  was  to  be  reduced  by  the  sum 
of  13^  &s.  A  rule  having  been  obtained,  in  Michaelmas 
Term,  to  that  efiect 

Talfourd,  Serjt  (with  whom  was  Whateley)^  now  shewed 
cause.     The  real  question  for  the  decision  of  the  Court 
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was,  whether  the  chaiges,  which  were  the  subject  of 
bill,  were  chaiges  at  law  or  in  equity,  within  the  proviaoos 
of  the  2  Geo.  2,  c.  23,  s.  23.  In  the  case  of  Crawder  ▼. 
JDavies  (a)  it  was  held,  that  a  bill  for  bumness  done  under 
a  commission  of  bankruptcy  was  not  taxable  under  that 
statute ;  and  that  case  had  been  recognized  by  the  decision 
of  the  Court  m  Hamilton  v.  PUt{b);  and  it  might  be  taken 
as  conceded  by  the  defendants,  that  unless  the  recent  statute^ 
1  &  2  W.  4,  c.  56,  had  made  any  alteration  in  the  rule,  the 
effect  of  which  would  be  to  render  a  bill  for  business  done 
before  a  country  commissioner  tenable,  they  must  fiedl  upon 
the  first  question  raised  by  this  rule.  It  was  material, 
therefore,  to  inquire,  whether  the  recent  statutes  had  varied 
the  pomtion  of  attorneys,  or  whether  the  jaoceedings  befine 
a  country  commisdoner  had  been  rendered  proceedings  at 
law  or  in  equity.  The  first  section  of  the  statute  authorized 
the  erection  of  a  Court  of  Bankruptcy,  which  was  to  be  a 
Court  of  law  and  equi^,  with  its  various  judges  and  officers; 
and  by  section  2,  the  Court  of  review  was  established  as  a 
Court  of  appeal,  having  superintendance  over  all  matters  in 
bankruptcy,  and  being  invested  with  those  powers  which 
had  before  been  held  by  the  Lord  Chancellor.  Sec- 
tion 5  related  to  the  question  of  costs,  and  it  provided,  that 
all  costs  of  suit,  between  party  and  party,  in  the  Court  of 
review,  should  be  in  the  discretion  of  the  Court,  and  should 
be  taxed  by  one  of  the  Masters  of  the  Court  of  Chancery ; 
but  by  the  provisions  of  the  8th  section  of  the  3  &  4  W.  4, 
c.  74,  the  regbtrar  of  the  Court  of  Bankruptcy  was  substi- 
tuted as  the  taxing  officer  finr  the  Master  in  Chancery, 
before  named ;  but  the  provisions  of  that  clause  still  con- 
fined the  taxing  powers,  as  being  applicable  only  to  costs 
between  par^  and  party,  and  gave  no  jurisdiction  in  a  case 
like  the  present,  when  the  costs,  which  were  the  subject 
matter  of  the  inquiry,  were  the  costs  between  attorney  and 


(a)  3  YoQDge  &  J.  433. 


(b)  7  Bing.  230 ;  4  Moo.  368,  S.  C. 
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client    The  12th  and  13th  sections  of  the  1  &  2  W.  4,  a  56, 
had  an  important  bearing  upon  this  case,  and  clearly  took 
the  bill  for  charges  out  of  the  statute  2  Geo.  2,  c  23.     The 
12th  clause  authorized  the  Lord  Chancellor,  in  every  case 
in  which,  by  virtue  of  any  former  act,  he  had  power  to  issue 
a  commission  of  bankrupt  to  issue  his  fiat,  in  lieu  of  such 
commission,  authorizing  the  petitioning  creditor  to  pro- 
secute his  complaint  in  the  Court  of  Bankruptcy,  or  '^  to 
|»osecute  the  same  elsewhere,  before  such  discreet  and  pro- 
per persons  as  the  Lord  Chancellor,  &c,  by  such  fiat,  may 
think  fit  to  appomt"    The  13th  clause  provided  that  every 
such  fiat,  so  prosecuted  in  the  Court  of  Bankruptcy,  should 
be  filed  and  entered  of  record  in  the  said  Court,  and  should 
thenceforth  be  a  record  of  the  said  Court     From  these 
enactments  it  would  appear  that  the  prosecution  of  the  fiat 
^  elsewhere,"  than  in  the  Court  of  Bankruptcy,  must  mean 
the  prosecution  of  it  before  the  countiy  commissioners,  and 
as  the  legislature  recognised  a  jurisdiction  beyond  that 
Court,  it  could  not  be  held  that  that  jurisdiction  was 
entirely  co-extensive ;  so,  therefore,  although  the  Court  of 
Bankruptcy  was  constituted  a  Court  of  law  and  equity,  by 
the  express  provisions  of  the  statute,  the  Court  of  a  country 
commissioner  would  by  no  means  be  looked  upon  in  the 
same  light,  and  not  being  specially  constituted  such,  was  no 
more  such  a  Court  than  it  was  before  that  statute  was 
passed.     But  the  act  2  &  3  W.  4,  c  114,  s.  5,  clearly  drew 
a  distintion  between  the  two  Courts.     That  clause  provided, 
that  all  fiats  issued  in  lieu  of  commissions  of  bankrupt  to  be 
prosecuted  elsewhere  than  in  the  Court  of  Bankruptcy,  and 
adjudications  by  country  commissioners,  &c.,  might  and 
should  be  entered  of  record  in  the  Court  of  Bankruptcy, 
upon  the  application  of  any  party  interested  therein,  on  the 
payment  of  certain  fees.     In  the  present  case,  undoubtedly 
the  proceedings  could  not  have  been  given  in  evidence 
until  they  were  enrolled,  but  the  enrolment  had  not  been 
made  until  after  plea  pleaded,  and  as  the  defence  was  set 
up  by  the  plea,  that  a  signed  bill  had  not  been  delivered 


1841. 


Harper 
and  Another 

Williams 
and  Another. 
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a  month  before  aodou  brought;  the  enrolmeat  would 
not  have  a  retrospective  effect  in  making  the  bill  taxable, 
as  being  for  business  done  at  law  or  in  equity,  when  it  was 
not  so  at  the  time  of  the  plea.  But  looking  to  the  powers 
of  the  act,  and  to  the  provisions  which  were  made  for  the 
purpose  of  the  ascertainment  of  the  amounts  to  be  paid  to 
solicitors,  it  appeared  that  there  was  no  person  whose  duty 
it  was  to  tax  bills.  l^Erskine^  J. — The  Lord  Chancelkr 
has  not  repudiated  the  general  power  of  taxing  bills  whidi 
he  possesses  under  the  6  Geo.  4,  c  16,  s.  14].  Then  an 
aigument  might  well  be  raised,  that  there  were  two  distinct 
jurisdictions  in  this  respect  which  might  well  be  said  to  have 
conflicting  authorities.  The  Lord  Chancellor  besides,  did 
not  exercise  that  power  under  all  circumstances,  and,  in 
point  of  &ct,  there  was  no  authority  which  rendered  the 
delivery  of  a  signed  bill  in  such  a  case  necessary,  and  the 
taxing  powers  su^ested  to  exist,  authorized  a  taxaticm  only 
when  a  bill  was  so  delivered.  It  was  admitted,  after  some 
discusuon,  that  upon  the  second  point,  the  rule  must  be  made 
absolute,  and  that  the  costs  of  the  sale  of  the  equitable 
mortgage  were  not  payable  by  the  assignees  out  of  the 
bankrupt's  estate. 


Bompas,  Serjt,  {TamUnton  was  with  him),  in  support  of 
the  rule.  Proceedings  in  the  Bankruptcy  Courts  are  pro- 
ceedings at  law  and  in  equity,  within  the  meaning  of  the 
statute  2  Geo.  2,  c.  23.  The  object  of  that  act  was  to  give 
a  general  right  to  parties  proceeding  in  the  various  Courts 
to  have  their  costs  taxed ;  and  in  many  instancesi,  althou^ 
there  was  no  officer  specifically  named  in  the  statutes  re- 
garding the  various  Courts  of  Judicature,  whether  criminal 
or  otherwise,  as  a  taxing  officer,  the  Courts  had  exercised  a 
discretionary  power,  in  ordering  bills  of  costs  to  be  taxed  by 
some  officer  appointed  nominally  for  some  other  purpose  (a). 


(a)  Vide,  Curling  v.  Sedger,  ante, 
vol.  6,  p.  769, 4  Bing.  N.  C.  743,  6 
Seott,  678,  8.C.;  E»  pmie  WU- 


Hams,  4  T.  R.  496;  Clark  v.  Do- 
nowm,  5  T.  R.  694;  Sghetter  v. 
9F«ftf<er,  9  Bing.  388 ;  2  Soot^  606. 
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III  Smith  V.   fFaitisworth  (a),  it  was  decided  that  an  at- 
torney of  a  superior  Court,  could  not  recover  his  bill  of 
costs  fer  proceedings  in  the  Insolvent  Court,  until  he  had 
compUed  with  the  requisites  of  the  stat  of  2  Geo.  2,  c.  23. 
In  the  present  case,  no  real  distinction  could  be  drawn  be* 
tween  proceedings  upon  a  fiat  before  a  country  commissioner, 
and  prooeedii^  before  a  commissioner  in  London*    The 
powen^  jurisdiction,  and   mode  of  proceeding   of  both 
were  identical ;   and  it  would  be  singular  indeed,  if  the 
Court  would  not  extend  to  the  parties  appearing  before 
both  those  officers,  that  privilege,  which  those  whose  posi- 
tion enabled  them  to  proceed  in  the  London  Courts  were 
clearly  entitled  to  enjoy.    The  only  real  distinction  between 
the  two  cases  was,  that  of  the  locality  of  the  proceedings ; 
and  where  the  legislature  had  taken  pains  to  provide  for  the 
taxation  of  bills  of  costs  incurred  in  the  London  Courts, 
sorely  the  same  principle  would  be  held  to  apply  to  the 
country  Courts  alsa      The  proceedings  in  both   Courts 
were  under  the  same  superintendance  and  control,  and 
were  subject  to  the  same  rules.     ^Tindal,  C.  J. — Surely 
the  12th  and  13th  sections  of  this  act  are  explicit  enough 
to  show  that  there  is  a  distinction  drawn  between  the  two 
cases.]    The  object  of  the  act  was  to  constitute  the  pro- 
ceedings to  be  at  law  or  in  equi^,  and  not  to  give  a  char 
racter  to  the  Court;  and  if  it  were  so,  the  proceeding  must 
be  held  to  come  within  the  stat  of  Geo.  2,  whether  they 
were  taken  before  a  country  or  a  London  commissioner. 
He  cited  BnrUm  v.  ChatterUm  (6).    It  was  dear  that  in 
the  Court  of  Bankruptcy  there  was'  a  taxing  officer,  and  if 
he  possessed  any  jurisdiction  at  all,  it  extended  as  well  to  a 
country  case,  as  to  one  which  arose  in  London. 


1841. 


Hajlper 
•nd  Another 

9. 

Williams 
and  Another. 


TonoAii,   C.  J. — The  question  is,  whether  the  items 
^riiich  form  the  subject  matter  of  this  bill  were  fees,  charges. 


(a)  4  B.  &  C.  364;  6  DowL  &  Ry.  510.        (6)  3  B.  &  Aid.  486. 
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or  disbursements  at  lav  or  in  equity,  within  the  meaning  of 
the  Stat  2  Geo.  2  c  23,  s.  23,  because,  unless  they  are 
brought,  either  by  the  necessary  meaning  of  the  words  of 
that  statute,  or  by  the  authority  of  decided  cases  within 
that  description,  the  bill  is  not  taxable ;  and,  therefore,  as  it 
has  been  decided  by  various  cases,  the  objection  that  it  was 
not  delivered  one  month  before  action  brought,  cannot  be 
successfolly  raised.    It  is  admitted,  that  before  the  late 
statute,  (1  &  2  W.  4,  c  56),  which  created  the  Court  of 
Bankruptcy,  the  costs  of  pioceedinge  he&xe  the  Commis- 
sioners of  Bankrupts,  unless  these  were  chaiges  for  pro- 
ceedings in  the  Court  of  Chancery,  such  as  proceedings  (x 
the  allowance  of  the  certificate  induded  in  the  same  billy 
were  not  the  subject  matter  of  taxation.    There  are  cases 
which  go  to  that  extent,  to  which  it  is  not  necessary  to  refer. 
The  only  question  is,  whether,  under  the  1  &  2  W.  4,  c  58, 
proceedings  under  a  country  fiat  are  properly  to  be  caQed 
proceedings  at  law  or  in  equity?    It  appears  to  me  that  die 
distinction  drawn,  in  the  12th  and  13th  sections  of  the  act,  is 
so  pointed  and  clear,  that  we  cannot  hold  proceedings  un- 
der a  country  fiat  to  come  within  that  description.    The  12th 
section  provides,  ''That  in  every  case  wherein  the  Lord 
Chancellor,  by  virtue  of  any  former  act,  hath  power  to  issue 
a  commission  of  bankrupt  under  the  great  seal,  it  shall  and 
may  be  lawfiil  for  him,  and  also  for  the  Master  of  the  Bolk, 
the  Vice  Chancellor,  and  each  of  the  Masters  of  the  Court 
of  Chancery,  acting  under  any  appointment  by  the  Lord 
Chancellor,  to  be  given  for  that  purpose,  on  petition  made 
to  the  Lord  Chancellor,  against  any  trader  having  com- 
mitted any  act  of  bankruptcy,  by  any  creditor  of  such  trader, 
and  upon  his  filing  such  affidavit,  and  giving  such  bcMid  as 
is  by  law  required,  to  issue  his  fiat,  under  his  hand,  in  lieu 
of  such  commission,  thereby  authorizing  such  creditor  to 
prosecute  his  said  complaint  in  the  said  Court  of  Bank- 
ruptcy, or  to  prosecute  the  same  ebetohere,  before  sodi 
discreet  and  proper  persons  as  the  Lord  Chancellor,  &c.. 
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may  think  fit  to  nominate  and  appoint;  and  that  the  per- 
sons so  appointed  shall  have  the  like  power  and  authori^ 
to  all  intents  and  purposes,  as  if  they  were  assigned  and 
appointed  special  commissioners^  by  virtue  of  a  commission 
under  the  Great  Seal."  Certainly,  therefore,  there  is  a 
distinction  taken  between  a  fiat  issued  at  once,  authorizing 
proceedings  to  be  taken  in  the  Court  of  Bankruptcy,  and  a 
fiat  which  authorizes  them  to  be  prosecuted  '^elsewhezei'^ 
Sec.  13  goes  on  to  define  what  that  distinction  is.  It 
enacts,  *'  That  every  such  fiat,  prosecuted  in  the  said  Court 
of  Bankruptcy,  diaQ  be  filed  and  entered  of  record  in  the 
said  Court,  and  shall  thenceforth  be  a  record  of  the  said 
Court ;  and  it  diaQ  thereupon  be  lawful  for  any  one  or 
more  of  the  commissionera  thereol^  to  proceed  thereon  in 
all  respects  as  commissionera  acting  in  the  execution  of  a 
commission  of  bankrupts,  save  and  except  as  such  proceed- 
ing may  be  altered  by  virtue  of  this  act"  Therefore,  there 
is  no  doubt  at  all,  that  proceedings  upon  a  fiat  issued  at 
once,  to  be  prosecuted  in  the  Court  of  Bankruptcy  are 
proceedings  in  a  Court  of  law  and  equity,  that  Court  being 
so  constituted  by  section  1  of  the  act;  but  then  there  being 
a  subsequent  section,  which  only  authorizes  the  enrolment 
of  the  country  fiat,  that  still  fiirther  points  out  the  distinction 
between  proceedings  authorized  by  the  town  fiat  and  by  the 
other.  I  cannot  bring  my  mind  to  assent  to  the  pnn 
position,  that  proceedings  upon  a  fiat  before  a  country 
commissioner  are  pn>ceedingp9  at  law  or  in  equity,  and  this 
objection,  therefore,  cannot  be  allowed.  As  to  the  reduction 
of  damages  by  the  sum  of  13^,  I  think  it  is  made  out  that 
this  13^  dhould  properiy  have  been  deducted  out  of  the 
mortgage  money,  and  that,  therefore,  it  cannot  be  recovered 
firom  the  assignees. 


1841. 


Harpse 

and  Ano^k/tt 

b. 

VFlLLlAMd 

•ad  AnoChfilr. 


BosiANQUET,  J. — ^It  is  dcsT  that  before  the  recent  statute^ 
proceedings  in  bankruptcy  were  not  considered  as  proceedr 
in^  at  law  or  in  equity  within  the  2  Geo.  2,  c.  23,  so  as  to 
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1841.  require  a  bill  of  costs  relating  to  such  pioceediiig  to  be 
^"]^[2J[J^  delivered  a  month  before  action  brought,  and  the  questioa 
■nd  Another  now  is,  whether  the  stat  1  &  2  Wm.  4,  c  66,  has  made 
WiLUAMs  any  difference  in  that  respect  ?  Undoubtedly  it  has  directed, 
in  the  very  first  section,  that  the  Court  of  Bankruptcy  shall 
be  a  Court  of  law  and  equity.  Does  it,  therefore,  follow, 
that  proceedings  which  are  proceedings  inbankrupt<79  earned 
on  before  a  commissioner  in  the  countiy,  and  not  before  the 
Court  of  Bankruptcy,  are,  therefiw^  to  be  considered  as  prt>- 
.  oeeedings  at  law  or  in  equity  ?  I  think  that  the  proyiffions 
of  sections  12  &  13  are  decisive.  There  are  two  distinct 
proceedings ;  those  in  the  Court  of  Bankruptcy,  and  dioee 
not  in  the  Court  of  Bankruptcy,  but  in  other  places  np- 
pointed  by  the  Lord  Chancellor  or  other  persoos,  which 
appear  to  me  to  be  analogous  to  proceedings  in  bankruptcy 
before  the  statute  passed,  and  if  they  were  not  proceed* 
Jngs  at  law  or  in  equity  before  this  statute  passed,  they  are 
not  made  so  by  the  statute.  The  14th  section  provides  far 
die  manner  in  which  the  country  commissioners  are  to  be  ap- 
pointed* We  know  that  formerly  the  commissionerB  were 
named  by  the  Great  Seal,  and  certain  persons  were  named 
for  the  purpose  of  transacting  business,  whether  in  London 
or  not,  and  it  is  now  provided^  that  the  judges  of  the  circoit 
shall  return  to  the  Lord  Chancellor  the  names  of  persons 
fit  to  go  the  circuit  as  commissioners,  firom  whom  the  com- 
missionerB shaU  be  selected,  he  proceedings  before  these 
commissionerB  are  not  proceedings  in  the  Court  of  Bank- 
ruptcy, and  I  cannot  say  that  there  is  anything  in  this 
act  ^K^iich  has  made  a  change  in  the  character  of  any  of  the 
proceedingB,  except  those  which  are  canied  on  in  the  Court 
of  Bankruptcy.  Whether  proceedings  in  that  Court  are 
proceedings  at  law  or  in  equity  is  another  question. 

CoLTMAN,  J.— It  appears  to  me  that  the  Court  of  Bank- 
ruptcy is  made,  by  the  first  section  of  this  act,  a  Court  (^  law 
and  equity,  and,  therefore,  the  argument  would  be  very 


and  Another. 
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fltioDg  if  a  qaestion  arose  as  to  a  Ixmdon  eommission,  but       184t. 

I  find  nothing  in  the  act  which  warrants  the  conclusion,      jj]^^ 

that  proceedings  before  a  country  commissioner^  are  pro-    "i^  Another 

oeedingsatlaworineqoity.  The  argument  on  the  second  sec-     Wiluaks 

tioDy  that  the  Court  of  Review  has  authority  to  superintend 

the  proceedings  on  all  commissions,  shews  nothing,  because 

the  Lord  Chancellor  had  the  same  power  before  the  passing 

of  this  act^  and  such  proceedings  were  held   to  be  not 

withm  the  act  of  Geoige  the  Secondr    But  then  it  is  said, 

that  these  proceedings  have  been  subsequently  recorded  in 

the  Court  of  Bankruptcy,  and  have  thereby  become  pro- 

oeedingB  in  a  Court  of  law*  To  that,  it  seems  to  me,  that  it 

is  enough  to  say,  that  the  meaning  of  the  words  of  2  Geo.  2, 

Ci  23,  i%  that  the  proceedings  most  be  for  fees,  ehaiges,  and 

disbusements  atlaw  or  in  equity  at  the  time  when  the  chaige 

ismade^  and  though  the  proceedings  should  be  subsequeiltly 

made  proceeding  at  law  or  in  equity,  it  will  not  entitle  the 

party  to  have  a  bill  of  costs  taxed,  which  was  incurred 

previously  to  the  proceedings  being  made  proceedings  at 

kw  or  in  equity.    Upon  the  other  point,  I  entirely  agree 

with  my  Lord. 

EBSUMBy  J. — ^I  am  of  the  same  ojmiion.  The  fees, 
charges^  and  did>ui8ement8  mentioned  in  the  2  Gea  2, 
e.  23,  have  been  always  interpreted  as  being  necessarily 
fees  in  a  Court  of  law  or  equity,  in  order  to  subject  the 
attorney  to  the  necessity  of  delivering  his  bill  a  mondi 
before  action  brought  The  question,  theref(»re,  is  reduced 
to  this,  whether  these  fees  are,  or  are  any  of  them  fees  in  any 
Court  of  law  or  equity?  No  one  item  has  been  pointed 
out  as  being  for  any  fee  or  disbursement  otherwise  than  as 
before  a  country  conunissioner.  Tlierefore,  the  only  ques- 
tion is,  whether  country  commissioners  of  bankrupt  are 
ntting  in  Court,  and  whether  proceedings  by  them  can  be 
said  tobe  proceedings  at  law  or  in  equity?  Before  the  passing 
of  the  1  &  2  Wm.  4,  c.  56,  it  was  never  supposed  that  com- 
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missioneiB,  whether  in  town  or  country,  were  sitting  in 
Court  so  as  to  bring  chaiges  for  business  done  within  the 
2  Geo.  2,  c.  23,  and  decisions  have  been  pronounced  where 
the  contraiy  was  held ;  and  in  order  to  bring  the  bill  of 
a  solicitor  within  the  act,  it  was  necessary  to  shew  dut 
some  act  had  been  done  before  the  Lord  Chancellor,  wluch 
constituted  a  charge  at  law  or  in  equi^.  Then  has  this 
statute  made  any  difference  ?  It  has  with  respect  to  town 
commissionerB,  because  it  has  created  a  Court  of  Bankruptcy, 
of  which  the  commissioners  form  a  part.  But  as  to  the 
country  commissioners,  it  has  created  no  other  difference 
than  that  instead  of  the  Lord  Chancellor  having  the  general 
selection  of  the  commissioners,  he  is  limited  in  hb  choice  to 
the  list  given  to  him  by  the  judges  of  the  drcuit.  Hie 
coimtry  commissioners  are  not  part  of  the  Tx>ndon  Court, 
and  the  legislature  does  draw  the  distinction  between  die 
proceedings  prosecuted  before  the  town  commissionerB  and 
the  proceedings  before  the  country  commissioners,  wliidi 
has  been  stated  by  my  Lord  Chief  Justice.  TberefiMv, 
there  is  nothing  in  this  act  which  appears  to  me  to  raise 
any  distinction  between  the  position  of  the  scdicitor  in  this 
case  and  that  which  he  occupied  before  this  act,  and  I  think 
that  the  non-deliveiy  of  the  bill  of  costs  is  no  bar  to  the 
plaintiff's  recovering.  He  is  not  entitled  to  recover  the 
ISL  6«.,  however,  because  the  law  in  this  case  is  clear,  that 
the  money  is  payable  out  of  the  mortgage  money,  and  not 
by  the  assignees,  out  the  estate. 


damages 
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1841. 

CoTTAM  and  Another  v.  Fabtbidoe. 
W^  H.  WATSON  moved  for  a  rule,  caUing  upon  the  At  the  triil  of 

a  cause,  a  Yer- 

plaintiffi  in  this  action  to  shew  cause  why,  in  defiiult  of  their  dlctwasor. 
settling  a  special  case,  ordered  to  be  submitted  for  the  ded-  entered  for  the 
son  of  this  Courts  the  verdict,  which  had  been  entered  for  the  ^  ^  Ae^ 
plaintifls  on  the  trial,  should  not  be  set  aside,  and  a  verdict  cision  of  the 
entered  for  the  defendant;  or  why  a  new  trial  should  not  gpeciai case  to 
be  had  It  appeared  thatthe  cause  was  tried  at  the  sittings  ^^^^J^- 
after  Trinity  Term,  1839,  when  a  verdict  was  entered  for  tiee.    The  de- 

"^  fendant  subse- 

the  plaintifis,  subject  to  a  special  case,  to  be  submitted  to  qaenUybecamo 

the  Court  for  its  consideration.     Some  di£ferences  took  place  court^^^ised, 

between  the  parties  as  to  the  terms  in  which  the  case  was  ^^"^os^^i^ 

to  be  stated,  and  it  had  remained  unsettled  up  to  the  pre-  the  verdict, 

and  enter  a 

Bent  time.    The  defendant  became  bankrupt  in  the  month  verdict  for  the 
of  April,  1840.  It  was  urged,  that  the  plaintifis  were  bound,  airbed  ihata 
notwithstanding  the  bankruptcy  of  the  defendant,  to  pro-  ^^,^[^^^^ 
ceed  with  the  cause,  for  that  the  attorney  of  the  defendant  the  parties. 
had  an  interest  in  the  suit,  which  might  be  materially 
affected  by  its  final  determination^ 

Hayes,  on  a  subsequent  day  shewed  cause.  He  was 
prepared  to  admit  the  authority  of  the  Court  to  set  aside 
the  verdict  entered  for  the  plaintifls,  and  to  grant  a  new 
trial,  but  he  contended  that  it  had  not  the  power  to  enter  a 
verdict  for  the  defendant  He  cited  Lord  Senley^s  Bank* 
rwpicy,  pp.  136  and  413,  and  Tidd^s  Practice,  899 :  the 
cases  of  Mediey  v.  SmUh  (a),  and  WaoUey  v.  Kelly  {b),  were 
also  in  point.  The  phdntifi  were  willing  to  consent  to  a 
atet  processus,  and  he  contended  that  the  case  was  in  a 
great  degree  analogous  to  that  of  judgment  as  in  case  of  a 
nonsuit 

W.  H.  fFatsan,  in  support  of  the  rule,  urged,  that  the 
(a)  6  Moo.  53.  (^)  1  B.  &  C.  68. 
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COTTAM 

and  Another 

9. 

Partridge. 


authority  of  the  Court  to  enter  a  verdict  for  the  defendant 
was  undoubted;  Jackson  v.  ffaU{a),  The  verdict  was 
entered  for  the  plaintiff  as  a  matter  of  form,  and  if  the 
plaintiffi  refused  to  perform  the  oondition  upon  which  that 
verdict  was  to  stand,  the  Court  would  set  it  aafde^  and 
resort  to  the  only  altematiye ;  namely,  a  yerdict  £ar  the  de» 
fendant.  He  also  dted  Taylor  v.  Gregory  {h),  and  WUkkmm 
V.  Time{cy 


TiNDALy  C.  J.— /Die  cases  which  have  been  dted,  some  of 
which  are  rather  strong  in  support  of  the  view  contended 
for  on  the  part  of  the  defendant,  are  cases  in  which  there 
has  been  a  very  unnecessary  refusal  to  go  on  by  the  partiea 
In  this  case  there  is  no  breach  of  fiiith — ^no  wanton  reoeding 
from  the  agreement  entered  into,  but  a  new  state  of  ficts 
has  arisen ;  namely,  the  insolvency  of  the  defendant.  Under 
these  circumstances,  we  ought  not  to  force  the  plaintifb  to 
go  on  to  incur  additional  expense;  but  at  the  same  time  we 
have  no  right  to  prevent  the  defendant  from  having  his  legal 
remedy ;  and  all  we  can  do  is  to  say,  that  there  may  be  a 
new  trial.  Probably  the  parties  may  come  to  a  good  under- 
standing, and  consent  to  a  stet  processus. 

CoLTBiAK,  J. — ^I  am  of  the  same  opinion.  I  regret  that 
Mr.  Waticn  has  been  able  to  produce  no  case  in  support  of 
the  proposition  on  which  his  rule  proceeds^  because  I  think 
that  it  is  a  pity  that  the  costs  which  have  been  incurred 
should  be  thrown  away ;  but  I  think  all  the  Court  can  do 
is  to  grant  a  new  triaL 

EIbskine,  J. — ^I  am  also  of  opinion  that  we  have  no 
authority  to  enter  a  verdict  for  the  defendant,  but  at  the 
same  time,  I  think  that  we  ought  not  to  prevent  him  fiom 
having  a  new  triaL 

Rule  absolute  according! j. 


(a)  2  Moo.  478. 

(6)  2  B.  &  Ad.  774. 


(c)  Ante,  Yolf  4,  p.  37. 
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184). 


BiGNALL  «•  GaLB. 

%^TCnERLETy  Seijt.,   Channett,  Seijt,  and  Humfrey,  The  MmduA 

shewed  cause  against  a  rule  which  had  been  obtained  on  Side  on  award 

behalf  of  the  defendant,  for  setting  aside  the  award  of  the  jjjaeb^^ 

aibitrators  made  in  this  suit^  upon  the  grounds ;  firsts  that  arbitrators 

the  arbitrators  had  been  guilty  of  improper  conduct,  in  upon  the 

hearing  evidence  in  the  absence  of,   and  without  notice  £^wtr^ 

to,  the  defendant  or  his  attorney ;  secondly,  that  the  ar-  **^  jmprop«T«y 

,  ^  .  .  received  evi- 

bitrators  had  been  guilty  of  improper  conduct  in  allowing  denoe  in  the 

the  attendance  of  the  plaintiff's  attorney,  at  certain  meet-  defendant,  and 

ings  held  by  them  upon  the  matters  of  the  reference,  in  the  ^u^f  ^" 

absence  o^   and  without  notice   to  the  defendant  or  his  popercondnct, 

m  holding 

attorney ;  thirdly,  that  one  of  the  arbitrators  had  been  meeting  and 
guilty  of  improper  conduct  in  requiring  payment  of  a  tibepUinS^^ 
certain  sum  of  money,  under  circumstances  stated  in  the  ^^^iJ'^ 
affidavits ;  and  lastly,  that  the  arbitrators  had  been  guilty  matters  in  dtf- 
of  improper  conduct  in  conferring  with  the  plaintiff's  at-  absence'.  It 
tomey  upon  the  matters  of  reference,  at  meetings  held  in  SedS^dan? 
the  absence  o£  and  without  notice  to,  the  defendant  or  his  ^  *?"®  ^^  , 

the  existence  of 
attorney.  these  grounds 

From  the  affidavits  of  the  defendant  and  one  Mr.  Skelton,  mi^  dayaMbe- 
on  which  the  rule  had  been  obtained,  it  appeared  that  an  ^]J  ^©'^ 
action  was  brought  by  the  plaintiff  against  the  defendant,  to  **^  •»«  ^^ 

no  objection 

recover  the  sum  of  5241.  Ss.  ScL,  the  amount  of  two  bills  of  before  the  ar- 
exchange,  and  also  the  sum  of  6,999£  18*.  5 A,  aHeged  to  ^IbluhT^ 
be  due  upon  a  general  account ;  and  that  the  cause  having  ^j^*^  "?**^ 
come  on  for  trial  on  the  9th  February,  1839,  an  order  of  at  which  the 
Court  was  made,  with  the  consent  of  all  parties,  referring  received,  and 
the  cause  and  all  matters  in  difference  to  the  arbitration  and  m^ed*to  proT 
award  of  two  lay  arbitrators,  named  John  Cochran  and  duce  books  at 
James  HowelL    Various  meetings  were  held,  at  which  wit-  he  had  omitted 

nesscs  were  examined  and  accounts  produced,  and  amongst  2r«u,  that  al- 
though it  would 
have  been  more  regular  for  the  arbitrators  to  send  notice  of  the  result  of  the  examinations  to 
the  defendant,  yet  that  the  Court  would  not,  under  the  drcmnstanccs,  set  aside  the  award 
for  such  irregounties  as  were  disdosed. 
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1841.  those  persons  who  were  called  on  behalf  of  the  plaintiff 
was  one  named  Christopher  WooUaoott,  who  had  fiarmerlj 
acted  as  accountant  for  the  defendant  The  case  for  the 
plainti£f  being  completed,  the  defendimt,  bj  his  coonsel, 
opened  his  defence;  and  on  the  31st  August,  1840,  the 
cases  of  both  parties  to  the  reference  were  declared  by  the 
^urbitrators,  and  bj  the  parties  on  both  sides,  to  be  finished 
and  closed  On  the  17  th  December,  the  defendant  and 
Skelton  had  an  interview  with  John  Codiran,  the  arbi- 
trator, and  were  informed  by  him,  that  unce  the  final 
closing  of  the  cases  as  above  stated,  the  arbitrators  had  re- 
examined Christopher  Woollacott  on  behalf  of  the  plaintiff 
in  the  presence  of  Mr.  Shuter,  the  attorney  for  the  phdntiff, 
but  in  the  absence  of  the  defendant,  his  attorney  or  counsel ; 
that  Mr.  Howell  had  also  personally  and  alone  applied  to 
Messrs.  Herries,  the  banker^  for  and  had  obtidned  evidence 
as  to  certain  payments  alleged  to  have  been  made  by  the 
defendant  to  the  plaintiff;  and  also  to  Messrs.  Cocks  and 
Co.,  of  Charing-cross,  but  that  their  evidence  had  not  then 
been  obtained.  The  defendant  thereupon  remonstrated 
with  Mr.  Cochran  on  the  injustice  towards  him,  of  the  arbi- 
trators eicamining  witnesses  aod  Obtaining  evidence  in  his 
absence,  and  in  the  absence  of  his  professional  adviseis, 
whereupon  Mr.  Cochran  answered,  that  he  and  Mr.  Howell 
had  determined  to  examine  vdtnesses  privately,  veith  or 
without  the  permission  of  the  defendant,  and  should  decide 
upon  such  evidence,  whether  it  pleased  him  or  not.  The 
affidavits  then  went  on  to  set  forth  the  facts,  upon  which 
the  third  ground  of  complaint  was  founded,  and  as  that  was 
deemed  to  be  sufficiently  answered  in  the  affidavits  now 
produced  on  shewing  cause,  it  is  unnecessary  to  detail 
them.  The  deponents  then  stated,  that  on  the  18th  Decem- 
ber they  agdn  saw  Mr.  Cochran,  who  informed  them  that 
he  had  applied  to  a  Mr.  Jarvis,  of  Long-acre,  for  evidence 
as  to  a  check  alleged  to  have  been  lent  by  the  plaintiff*  to 
the  defendant,  and  which  the  plaintiff's  attorney  had  pro- 
duced 9S  a  set-off  to  one  of  the  bilk  of  exchange,  put  in  by 
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thedefendant  asa port  of  hisdefeiioey  andsiBoe  the  dosiiig  of  1841. 
the  case,  and  that  he  had  found  that  the  check  could  not  be 
soocesBfbny  farought  against  the  defendant;  and  Mr.  Coch- 
nm  then  said,  that  the  evidence  which  had  been  originally 
taken  before  them  vent  for  nothing,  and  that  the  evidence 
which  they  were  then  procuring  should  decide  the  case. 
The  deponents  then  went  on  to  state,  that  they  had  been 
kformed  and  believed  that  Mr.  Shuter,  the  attorney  for  the 
plaintiff,  had  been  present  at  several  of  the  private  meet- 
ings of  the  axbitratoTB,  held  for  the  purpose  of  going  throu^ 
discussing,  and  determining  upon  the  evidence  put  in  by  the 
plamtiff  and  the  defendant,  and  gave  his  opinion  as  to  the 
8om  to  be  awarded^  and  that  he  also  took  minutes  of  the 
evidence  of  Christqdier  WooUaoott,  but  of  which  the  de- 
fendant had  been  unable  to  obtain  a  copy ;  and  the  de^ 
fendant  further  swore,  that  he  believed  that  Mr.  Siuterhad 
obtained  fiom  the  arbitrators,  or  one  of  them,  information 
of  the  times  when  they  intended  to  meet  to  consider  their 
award,  after  the  case  had  been  so  closed  on  the  Slst  of 
August,  and  that  he  was  permitted  to  attend  and  take  an 
active  part  at  several  of  such  meetings,  but  that  no  such  in- 
formation  was  ev^  given  to,  or  applied  for  by  this  deponent, 
or  to  the  best  of  his  knowledge  and  belief  to  or  by  any  per- 
son on  hb  behalf:  and  that  neither  deponent,  nor  any  per- 
son on  his  behalj^  ever  attended  at  any  meeting,  or  took 
any  part  with  the  said  arfaitnitorB  in  the  matter  of  the  said 
reference,  or  of  their  award  subsequent  to  the  final  dosing 
of  the  plaintiff's  and  defendant's  cases  on  the  31st  of 
August,  1840.  There  was  also  an  affidavit  of  Mr.  &  Wil- 
Uams,  the  defendant's  attorney,  who  deposed,  that  having 
obtained  information  of  the  reception  of  evidence  by  the  ar- 
bitratoTB  as  above  described,  he  had  applied  to  Mr.  J. 
Howell,  one  of  the  arbitrators,  for  a  copy  of  the  minutes  of 
Mr.  Woollacotfa  examination,  with  which  he  had  promised 
to  fomiah  him,  but  which  the  deponent  had  never  received. 
The  award,  it  i^peared,  was  made  on  the  8th  of  January, 
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1841.        1841,  and  directed  the  defendant  to  pay  to  the  plnintiff, 
^T~>^^~"~^    the  sum  of  2,736iL,  together  with  the  coats  of  the  cause,  and 
V.  of  the  reference.    The  present  nik  was  obtained  <m  the  14th 

of  January.  Affidavits  in  answer,  ewoni  by  Messrs.  Coduan 
and  Howell,  by  Charles  BignaU,  the  brother  of  the  plaintiff, 
by  Mr.  Woollacott,  Mr*  Shuter,  and  by  Mr.  Hook,  cleric  to 
IifessrB.  Herriee  and  Ca,  were  now  produced.  From  these,  it 
appeared,  that  after  the  doeing  of  the  respective  cases  of  the 
plaindff  and  defendant  on  the  31st  of  August,  I84O9  the 
arbitrators  determined  on  the  1 1th  of  September,  at  a  meet- 
ing which  they  held,  and  at  which  no  person  was  presaat 
besides  themselves,  that  they  would  call  fer  and  insist  upon 
the  production  of  all  books  of  account,  banker^  books» 
check  books^  and  other  books,  matters^  and  things  relatii^ 
to  all  transactions  and  dealings  between  the  plaintiff  and 
defendant;  diat  written  notices  were  sent  by  them  to  the 
attorneys  of  the  plaintiff  and  defendant  for  the  prodncdon 
of  the  same,  at  the  next  meetii^  of  the  arbrtrators,  which 
was  fixed  for  the  25th  of  September,  and  that  on  that  day 
the  arbitrators  having  met,  it  was  found  that  the  plaintiff's 
attorney  only  was  in  attendance.  A  new  meeting  was  di- 
rected to  take  place  at  the  same  house  at  which  they  were 
then  assembled,  (Fendall's  Coffee  House),  on  the  Friday, 
2nd  of  October,  and  a  notice  was  sent  to  the  defendant  pe- 
remptorily requiring  his  attendance,  and  the  production  of 
the  books,  the  particulars  of  which  had  been  specified  in  the 
former  notice ;  and  informing  him,  that  in  the  event  of  his 
non-appearance,  the  arbitrators  would  proceed  in  his  absence, 
but  the  defendant  still  absenting  himself  firom  their  meeting 
on  that  day,  a  Anther  adjournment  to  the  15th  of  October 
was  determined  on,  and  a  renewed  notice  for  that  day  was 
given  to  the  defendant,  with  an  intimation,  that  unless  he 
attended  then,  that  the  arbitrators  would  proceed  in  his  ab- 
sence. On  the  15th  of  October,  the  arbitratars  and  the 
plaintiff's  attorney  were  once  more  in  attendance,  and  then 
certain  books  were  produced  to  them,  as  coming  hfom  the 
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defendant,  which  it  appeared  had  been  left  by  mistake  at       1841* 

the  Eing^s  Anns,  Palace  Yard,  instead  of  at  the  Exchequer     b^^I^ 

Caflfee  House,  but  the  defendant  was  still  absent  and  no       ^  *'• 

Qalb. 

one  appeared  on  his  behalf  The  plaintiff's  attorney  then 
defiyered  up  all  the  books  and  papers  belonging  to  the 
plaintiff,  which  were  in  his  power  or  custody,  and  the  arbi- 
trators, thereupon,  proceeded  with  the  reference;  they  found 
great  diflSculty,  however,  in  the  examination  of  several  of 
the  bills  of  exchange,  put  in  by  the  defendant,  relating  to 
the  accounts  in  dispute  betwe^i  the  plaintiff  and  defendant^ 
by  reason  of  the  defendant  having  withheld  several  important 
books,  amongst  which  were  the  balance  books,  check  books, 
and  bill  books,  and  the  arbitratorB  were,  therefore^  desirous, 
and  mutually  agreed  that  Mr.  WooUacott  should  be  re- 
called, to  identify  the  books  which  had  been  produced  by 
the  defendant,  and  to  specify  what,  if  any  books  he  knew 
the  defendant  had  possessed  which  were  not  produced, 
and,  therefore,  they  requested  the  plaintiff's  attorney  to 
procure  his  attendance.  On  the  4th  of  December,  Mr. 
WooUacott  appeared,  and  the  arbitrators  put  some  questions 
to  him,  with  respect  to  the  books,  and  requested  Mr.  Shuter 
to  take  down  in  writing  the  statement  which  he  made,  while 
they  looked  over  the  books  which  were  identified,  and  Mr. 
WooUacott  having  spdcen  to  the  identity  of  some  of  the 
books,  declared  that  there  were  two  biU  books,  besides  check 
books  and  balance  books  which  were  not  produced,  and 
which  would  have  afibrded  important  information.  Imme- 
diately after  the  examination  of  this  witness,  he  quitted  the 
room  with  Mr.  Shuter,  no  comment  having  been  made  by 
the  arbitrators,  upon  what  had  occurred.  The  affidavits 
then  went  on  to  state  that  some  doubt  existing  as  to  the 
real  dates  of  some  bills  of  exchange,  which  had  been  pro- 
duced by  the  defendant,  by  reason  of  a  portion  of  their 
contents  being  cut  off  or  obliterated,  it  was  mutuaUy  agreed 
between  the  arbitrators  that  they  should  make  inquiries  of 
Messrs.  Cocks  and  Co.,  and  Messrs.  Henries  and  Co.,  with 
respect  to  these  bills,  and  also  that  they  should  make  in- 
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1841.  quiries  of  Mr.  Jarvis,  with  repaid  to  the  ched^  named  in 
""^^^^^  the  affidavit  in  support  of  the  rule,  in  order  that  they  voif^ 
9'  .  obtam  a  knowledge  of  bctB,  which  might  guide  them  in 
theur  decision.  Hie  affidavit  further  stated^  that  the  [Jain- 
tiff's  attcMmey  had  not,  at  any  time  interfered  with  the  pro- 
ceedings of  the  arbitrators,  except  so  fiur  as  lias  been  stated, 
that  he  never  attended  any  private  meetii^  <tf  the  arbi- 
trators, for  the  purpose  of  discussing  or  detemunix^  the 
evidence  put  in,  and  that  no  person  was  aware  <^  the 
amount  for  which  the  award  was  made^  before  the  same 
was  published^  except  the  solicitors  by  whom  the  same  was 
jHrepared*  It  was  now  contended,  that  the  whole  of  the 
allegations  contained  in  the  affidavits  which  had  been  pnn 
doced  in  support  of  the  role,  were  fiilly  answered,  and  that 
the  Court  would  not  re-open  the  whole  matters  which  had 
already  been  decided  upon.  The  defendant  had  been  made 
aware  of  what  was  going  on,  before  the  award  was  mad^ 
but  he  offered  no  objecdon  then  to  the  proceedinga,  but  aa 
soon  as  he  found  that  the  award  was  against  him,  tie  boi]^;^ 
to  set  it  aside.  He  had  had  abundance  of  nodce  to  qppear  at 
those  proceedings  of  which  he  complained,  and  it  mi^t  have 
been  areasonable  belief  on  the  part  of  the  arbitratOTB,  that  he 
had  abandoned  his  defence  altogether.  The  cases  of  jt^ 
Unsan  v.  Jlbraham{a)t  and  Hewlett  -v.LayeoekQf^  were  died. 

SheCf  Serjt,  in  support  of  the  rule,  contended  that  the 
arbitrators  had  been  guilty  of  such  gross  iirregulaiities  in 
proceeding  in  the  absence  of  the  defendant,'  that  the  Court 
would  notpermitthe  award  to  be  sustained.  The  re-examinar 
lion  of  a  witness  had  irregularly  taken  place  with  the  know* 
ledge  and  the  consent  of  the  plaintiff'sattomey,  and  the  Court 
would  not  allow  the  arbitrators  to  decide  what  effect  the  evi- 
dence thus  obtained  had  had  upon  their  minds,  FetherHone 
V.  Cooper  (c).  It  was  the  duty  of  the  aibitraton  to  send 
whatever  new  evidence  they  had  obtained,  to  the  defendant* 

(d)  1  Bos.  &  P.  175.  (c)  9  Ves.  67. 

(6)  2  Carr.  &  P.  574. 


.^ 
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Heabo  cited  Phipps  v.  Ingram  {a),  WaUon  on  Awards^       1841. 
^9SI^Re  Hick  and  Others  (6),  and  Walker  v.  Frobisher(c).    "^^^^^ 

Galb. 

TiNDAL,  C.  J. — ^In  coming  to  a  detenmnatioii  upon  this 
case,  I  cannot  lose  sight  of  that  which  makes  a  great  im- 
pression on  my  mind,  that  the  defendant,  for  three  weeks 
before  the  award  was  made,  knew  of  all  the  objections  which 
are  now  raised,  and  never  made  them  the  ground  of  com- 
plaint to  the  arbitrators  themselves.  He  was  informed  on 
the  17th  of  December,  that  a  witness  had  been  examined, 
and  he  was  told  by  Mr.  Cochran,  not  only  that  Christopher 
Woollacott  bad  been  recalled,  but  that  the  arbitrators  had 
also  been  to  oih&e  persons,  and  had  obtained  information 
fiom  them.  Now  what  right  had  the  defendant  to  lie  by 
with  these  grievances  dormant  in  his  bosom,  with  a  de- 
termination that  if  the  award  was  against  him,  he  should 
come  forward  and  raise  these  objections?  I  think  that 
if  he  intended  to  make  the  objections,  he  should  have 
raised  them  at  once,  and  should  not  have  deferred  making 
tfaem  until  after  the  award  had  been  published.  But 
I  think  that  there  is  another  ground  also  on  which  the 
objections  of  the  defendant  are  answered*  That  is,  that 
in  the  course  of  the  investigation,  after  the  examination  of 
witnesses  had  been  opened  afresh,  for  the  case  was  closed 
on  the  3l8t  of  August,  three  notices  were  given  to  the  de- 
fendant for  three  diflerent  days  to  appear  and  produce  cer- 
tain books  and  papers.  On  the  11th  of  September,  a  meet- 
ing was  fixed  to  take  place,  at  which  it  was  agreed  that 
certain  books  should  be  brought  together,  and  notice  was 
gi?en  both  to  the  plaintiff  and  the  defendant  to  be  there. 
The  plaintiff  attended,  but  the  defendant  neither  by  him- 
self nor  his  attorney  appeared,  and  there  was  in  conse- 
quence, an  adjournment  to  the  25th.  Notice  was  again 
gi^eii  both  to  the  plaintiff  and  defendant  for  that  day,  but 
the  defendant  did  not  appear.     There  was  a  new  adjoum- 

(a)  Ante,  vol.  3,  p.  669.  (c)  6  Ves.  Jun.  70* 

(b)  8  Taunt.  694. 
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1841.       ment  to  the  2nd  of  October,  fiesh  notices  being  given,  but 
^^p^]|~^    the    defendant  again  made  defiuilt,  and  then  there  \?as 
«•  a  final  notice,  that  unless  the  books  were  produced  by 

the  15th  of  October,  none  would  be  received.  What 
more  could  the  arbitiatOTB  do?  I  think  that  they  may 
well  have  supposed  that  the  defendant  meant  to  leave  the 
case  as  it  stood,  and  that  they  were  right  in  thua  proceed* 
ing  with  their  inquiry*  But  after  all,  if  it  had  appeared 
that  any  serious  injury  was  sustained  by  the  defendant 
by  what  took  place  in  the  course  of  this  examination^  al- 
though he  would  even  then  have  appeared  with  a  very  bad 
face  to  raise  the  objection,  the  case  mi^t  have  been  opened, 
but  it  a^[»earB  that  all  the  witnesses  who  were  examined 
did,  was  to  place  the  defendanti's  books  bef(»e  the  arbi- 
trators, so  that  they  might  consider  their  contents.  This 
case  then  comes  within  the  case  otAtkimon  v.  jibrakamst 
where  it  was  agreed,  that  after  the  examination  of  the  wit- 
nesses was  concluded,  the  arbitrators  should  be  at  liboty  to 
recal  them,  and  examine  them  for  themselves;  and  when 
we  take  into  consideration  the  knowledge  of  the  defendant 
of  what  had  been  done,  and  the  dreumstance  of  his  refusal 
to  attend  the  arbitrators  when  he  was  summoned,  I  think 
it  would  be  improper  to  re-open  the  case. 

BosANQinBT,  J. — I  am  of  the  same  oinnion.  If  any  ir- 
regularity was  committed  by  the  arbitrators  in  this  caae^  it 
was  an  irregularity  of  which  the  defendant  had  full  notice 
long  before  the  award  was  made,  and  not  only  had  he  fiiU 
notice  of  the  irregularity,  but  fiill  notice  also  of  the  inlentioa 
of  the  arbitrators  to  proceed  upon  the  infermatbn  which 
they  had  obtained  by  means  of  it  The  axbitxation,  as  fer 
as  parol  evidence  was  intended  to  be  taken,  closed  on  die 
31st  of  August^  but  it  was  competent  for  the  ariHtr^oiB 
to  require  further  evidence,  either  documentary  or  parol, 
if  they  thought  fit  They  came  to  the  resolution,  in  the 
month  of  September,  that  all  books  should  be  called  for. 
Three  notices  are  pven  to  both  the  plaintiff  and  de- 
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fendantto  attend*    The  defendant  has  notice  in  i^mting,        1841. 

but  he  does  not  think  fit  to  attend*    An  adjournment  is»     ^"bPCma! 

in  consequence,  necessary,  and  a  second  notice  is  given ;  «• 

bat  to  this  he  is  equally  inattentive;  and  again,  upon  a  third 

Dotioe  beii^  given,  he  still  absents  himself  fix>m  the  meet- 

log.    What  were  the  arbitrators  to  suppose,  but  that  he 

stood  upon  what  had  been  set  up  on  his  behalf  before,  and 

that  perceiving  that  the  case  was  going  against  him,  it  was 

useless  fiur  him  to  strive  any  further?    The  arbitrators  had 

desired  that  all  books  should  be  called  for,  and  notice  had 

been  given  to  both  parties  to  bring  them.    The  plaintiff 

brought  his  books,  and  the  defendant  sent  a  certain  number ; 

and  then  it  appears,  that  the  arbitratcws  having  already  ez-> 

amined  a  person  named  Christopher  Woollacott  on  the  part 

of  the  plaintiff,  who  had  been  employed  by  the  defendant 

as  an  accountant,  they  sent  for  him,  and  desired  to  know 

whether  the  books  produced  by  the  defendant  were  those 

which  came  in  question  in  the  investigation*     He  said  that 

he  did  not  think  tibat  all  the  books  were  produced,  but  that 

those  which  had  been  sent,  were  some  of  those  which  were 

leferred  ta     All  this  was  communicated  to  the  defendant 

on  the  17  th  of  December,  but  he  never  sent  to  know  what 

WoUacott  had  said,  or  to  oflfer  any  objection  to  the  further 

ppoceedings  of  the  arbitrators.     He  was  told  also,  that  there 

had  been  some  inquiry  at  certain  bankers  as  to  certain  bills 

which  had  been  sent  in,  but  he  lay  by  until  the  award  was 

madei  and  a  few  days  after  it  was  made,  he  moved  fer  this 

mle.     Whatever  irregularity  there  may  have  been  in  the 

conduct  of  the  axbitratorB  in  examining  Woollacott,  and  in 

endeavouring  to  discover  whether  there  really  was  any 

meaning  in  these  bills,  I  think,  that  after  the  continued 

refusal  of  the  defendant  to  attend  the  arbitrators,  and  his 

neglect  to  take  objecdons  to  the  proceedings,  after  he  had 

been  made  acquainted  with  them,  before  the  award  was 

made,  the  award  cannot  now  be  obgected  to,  and  this  rule 

must  be  discharged* 
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1B41.  CoLTBiANy  J. — ^I  am  of  opinion,  that  under  the  dicam- 

Bf ONALL  stances  of  this  case,  there  is  not  sufficient  gioond  fer  dk- 
qILe,  ^^buig  the  award.  The  circumstance  wei^iing  upon  my 
mind,  is  ttiat  of  the  repeated  notices  given  to  (he  defendant 
to  attend  the  arbitratorB,  the  kst  of  which  was  accompanied 
by  a  peremptory  intimation,  that  unless  the  defiuidant  at- 
tended, the  case  would  proceed  in  his  absence.  I  do 
not  see  what  conclusion  the  axbttrators  could  oome  to^ 
when  he  neglected  to  obey  those  repeated  summonses  but 
that  he  had  abandoned  the  business.  He  might  have  sop- 
posed  that  the  production  of  documents  would  have  led  to 
some  further  discusrion,  but  he  omitted  to  attend,  and  he 
appears  to  have  entirely  abandoned  his  defence,  beyond 
that  which  he  had  already  raised.  Under  these  dicum- 
stances  the  arbitrators  went  on,  and  thou^  peifaaps,  they 
would  have  done  better  if  they  had  given  notice  to  the  de- 
fendant of  what  took  place,  yet  I  cannot  say,  that  after  the 
original  de&ult  of  the  defendant,  they  were  bound  to  do  sOi 
The  defendant  was  aware  of  all  the  ciicnmstances,  however, 
before  the  award  was  made,  but  he  did  not  apply  fcr  a 
further  day  to  bring  forward  any  new  fects,  but  he  was  con* 
tent  to  lie  by  and  take  his  chance  of  the  award,  and  thai, 
when  he  found  that  it  was  against  him,  he  came  forward  to 
complain  of  this  grievance.  If,  therefore,  any  injury  was 
produced  to  the  defendant,  it  was  lus  own  fenlt,  and  the 
award  cannot  now  be  set  amde. 

Ebskine,  J. — ^I  cannot  say,  upon  looking  at  the  wfade  of 
the  fects  of  this  case,  that  the  arbitrators  have  proceeded 
with  perfect  regularity,  because,  although  they  gave  notice 
to  the  defendant,  that  unless  he  attended  their  meeting  they 
would  proceed  ex  parte,  that  seems  rather  to  import  that  they 
would  proceed  ex  parte  to  the  consideration  of  these  docu- 
ments, than  to  the  further  examination  of  witnesses ;  and  if 
it  had  appeared  that  the  defendant  had  incurred  any  injmy 
in  consequence  of  that  inquiry  subsequently  made,  I  sbould 
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have  thought,  notwithstanding  the  notices  given,  that  this  ^  1841. 
Court  would  have  interfered  to  set  the  matter  right  But, 
taking  the  whole  of  the  case,  as  it  appears  upon  the  afflda- 
TitB,  it  should  seem  that  the  defendant  produced  documents, 
some  of  them  mutilated,  and  some  not  dated,  upon  which  it 
was  impossible  for  the  arbitrators  to  come  to  any  conclusion 
without  further  inquiry;  and  as  the  defendant  had  been 
summoned  to  produce  all  these  documents  to  fix  dates,  the 
sibitnitorB  thought  it  ri^t  to  make  inquiries  of  Messrs. 
Cox  &  Co.,  and  of  other  persons,  as  to  dates,  which  they 
could  not  otherwise  ascertain.  Tlie  defendant  has  not 
shewn  that  the  result  of  this  inquiry  produced  any  injury 
to  him,  and  as  he  has  lain  by,  with  a  view  to  set  aside  the 
award,  afler  it  was  made,  although  he  had  notice  of  the  ex* 
ammation  of  the  witnesses  before  the  award  was  made,  and 
in  time  for  him  to  object  to  the  examination  or  re-examina- 
tioQ  of  those  persons,  the  award  cannot  be  set  aside.  There- 
f<»e,  although  there  might  have  been  something  which 
would  amount  to  iiregularity  on  the  part  of  the  arbitrators, 
the  defendant  has  waived  it  by  his  own  conduct,  and  cannot 
fucceed  in  the  present  attempt  to  take  advantage  of  it 

Rule  dischaxged. 


Newton  v.  Harland  and  Another. 

A  rule  had  been  obtained  by  the  plaintiff  in  person  in  this  Where  upon 
suit,  calling  upon  his  attorney  to  shew  cause  why  he  should  of  uu&ttoraey's 
not  nay  to  him  the  costs  of  the  taxation  of  his  bill  of  costs,  wUof  cotte, 

*   •^  between  at- 

as  between  attorney  and  client,  and  why,  upon  certain  torney  and 
terms  which  were  set  out,  proceedings  should  not  be  stayed,  peared  that 
in  an  action  nowpendingin  the  Court  of  Exchequer,  and  why  ^^ISfin  ^J^^ 

of  business 
done,  tnd  dubonements  made,  during  a  period  in  which  the  attorney,  although  an  attorney  of 
Ihe  Q.  B..  was  not  analiiied  to  practise  in  the  C.  P.,  (the  charffes.  haying  arisen  before  the 
statute  7  Wm.  4,  ana  I  Vict.  c.  56,)  and  those  charges  were  strudi  off;  the  Court  held,  that 
the  Master,  in  making  that  reduction  was  right,  and  that  the  total  amount  of  the  bill  being 
thus  reduced  by  more  than  one*sixth  by  such  taxation,  the  attorney  was  liable  to  pay  the  costs 
of  taxation. 

VOL.   DC*  T  T  D.    ?•  C> 
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Hbwtoii 

V. 

Hakijind 
and  Another. 


the  Miomej  should  not  pay  the  costs  of  this  applkatioa 
It  appeared,  from  the  a£BdavitB,  that  the  attorney  had  been 
retained  by  the  plaintiff  to  conduct  the  proceedingB  in  an 
action  of  trespass^  brought  by  him  against  the  defaidaata. 
The  cause  had  proceeded  to  issue,  vhen  it  was  discovered 
by  the  defendants  that  the  attorney,  although  an  attocney 
of  the  Court  of  Queen's  Bench,  was  not  qualified  to  act  as 
an  attorney  of  this  Court  during  a  consideraUe  poitioQ  of 
the  time  for  which  he  had  been  so  engaged.  On  the  15th 
July,  1837,  the  statute  (7  Wdl  4,  and  I  Vict.  c.  66, 8. 4,)  came 
into  operation,  entitling  an  attorney  of  one  Court  to  practiie 
in  other  Courts.  The  bill  of  costs  delivered  by  the  attorney 
to  the  plaintiff,  induded  charges  for  business  done^  and 
disbursements,  &c.,  made  both  before  and  since  the  IM 
July,  1837  (a>  So  mudi  of  the  bill  as  referred  to  the 
period  preceding  that  date  was  struck  off  by  the  Mastar, 
and  by  this  reduction  the  total  amount  of  the  bill  ma 
reduced  by  more  than  one-aiztiL  The  present  motion  had 
in  consequence  been  made,  under  the  proviaions  of  the 
S  Gea  2»  c.  23,  s.  23. 


AndretDSi  Serjt,  now  shewed  cause,  and  contended  that 
the  case  came  within  tiie  principle  of  the  dedaion  in  WUU 
V.  Milner{b).  Upon  the  second  point  raised  by  the  nde, 
he  uiged,  that  tiie  Court  could  have  no  jurisdiction  oter 
the  cause  in  the  Exchequer;  and  that  as  the  rule  asked  too 
much,  and  the  terms  proposed  were  different  from  those 
whidi  had  been  before  offered  by  the  jdaintiff,  as  it  afqpeared 
from  the  afBdavits,  the  Court  would  not,  even  if  the  rule 
were  made  ahsolute,  give  the  plaintiff  the  costs  of  the 
apfdication* 


Vx.Ne^HMi  the  plaintiff  in  person,  in  8n{q[Mnt  of  the  role, 
contended  that  the  chaiges,  which  had  beenstmck  out,  were 
inserted  in  the  bill  with  a  perfect  knowledge^  on  the  part  of 

(a)  Vide Newtonv,  Spencer,<mte^      5  Scott.  489,  S.  C. 
voL  6,  p.  401 ;  4  Bing.  N.  C.  174 ;         (6)  3  H.  Bl.  357. 
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the  attorney,  that  he  had  no  ri^t  to  them,  and  the  Court       1841. 
would  hold  him  responsible  §as  his  improper  endeavotir  to    ^][^J^^ 
obtain  them,  by  compelling  him  to  pay  the  costs  of  taicafion,  v- 

and  of  this  rule.  and  Another. 

Cur.  adv.  wU. 

TraoAi^  C.  J, — ^This  is  a  case  in  which  Mr.  Newton,  the 

plamtifl^  has  carried  his  attorney's  bill  before  the  officers  of 

the  Court,  to  be  taxed  as  between  attorney  and  client;  and 

upon  the  taxation  it  appeared,  that  during  a  considerable 

time  for  whidb  the  attorney  was  retained  by  Mr.  Newton, 

and  duriii^  which  he  performed  services  for  him,  he  had 

not  been  entered  as  an  attorney  of  this  Court:  be  was  an 

attorney  of  the  Court  of  King's  Bench,  but  not  of  this 

Court;  and  these  transactions  happened  before  the  time 

whm  an  attorney  of  (me  Court  was  enaUed  to  practise  in 

soother  Court    The  objection  of  Mr.  Newton  is,  that  all 

those  items  of  charges  down  to  the  13th  July,  1837,  and  all 

fees,  and  in  scHne  instances  disbursements  of  the  attorney 

in  the  progress  <^the  cause  being  made,  and  the  work  and 

Ubour  done  by  him  as  an  attorney  of  this  Court,  when  bis 

name  was  not  cm  the  rolls  of  die  Court,  they  coqld  not,  by 

fanr,  be  charges  which  he  was  entitied  to  recover,  and  that 

more  than  one-sixth  having  been  taxed  off  the  whole  bill, 

the  attorney  is  liable  to  the  costs  of  taxation.    We  think  that 

the  Master  was  right  in  tiie  view  which  he  has  taken,  namely, 

that  by  law  these  charges  were  not  allowaUe,  and  that, 

therefore,  they  should  be  struck  out  of  the  bilL    Then  the 

second  ground  upcm  which  this  application  rests  is,  that  in 

consequence  of  this  striking  off  the  charges  of  the  attorney, 

the  whole  of  the  amount  of  the  bill  has  been  reduced  by 

more  than  (m»«xth.    The  statute,  2  Geo.  2,  c.  23,  s.  23, 

provides^  that  where  an  attorney's  bill  is  reduced  by  more 

than  one<4ixth  on  tayat'^y^j  the  costs  of  taxation  shall  fall 

t^n  the  attorney.    It  was  upon  this  ground  that  we  wished 

to  consider  the  case,  as  we  wished  to  have  the  statement  of 

the  Master,  whether  this  case  could  be  considered  as  foiling 

T  T  2 
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1841.  within  the  principle  of  any  of  thoee  casefl  whidi  dedded, 
Newton  ^^^^  although  the  taxation  reduced  the  bill  by  more  dian  one- 
-,   ^'  sixth,  yet  where  such  reduction  has  not  been  by  the  actual 

Harland  .  .  . 

and  Another,    taxation  of  each  item,  but  by  leaving  out  of  the  bill  a  irhde 
class  of  charges,  which  were  introduced  either  by  misappre- 
hension or  mistake,  the  bill  is  not  within  the  strict  terms  of 
the  statute.     Then,  would  this  case  &11  within  those  cases? 
The  first  case  is  that  of  White  ▼.  Miher  (a),  where  an 
attorney,  in  making  out  his  biU  against  his  client,  pat  in 
various  items  which  were  not  properly  chargeable,  and  the 
Court  held,  that  as  the  costs  taxed  off  oonobted  cf  one 
whole  class  which  the  attorney  had  no  reason  to  chaige 
against  his  client,  but  which  were  chargeable  against  some 
one  else^  the  mere  striking  out  of  those  chai^ges  was  not,  in 
effect,  a  reduction  of  the  bill  by  the  taxation  of  paridcaiar 
items,  but  that  the  case  stood  as  if  the  original  bill  had  been 
in  the  same  form  as  it  was  after  the  striking  out  of  these 
items.     The  case  of  Morris  v.  Parkinwn  {b)  shews  that  this 
principle  ought  not  to  be  extended.    There  an  action  iiras 
brought  in  the  wrong  form,  and  was  discontinued  on  that 
ground,  and  then  a  new  suit  was  commenced*     The  bill  of 
costs  went  before  the  Master  for  taxation,  and  by  taking  off 
those  charges,  made  in  respect  of  the  original  action,  the 
amount  of  the  bill  was  reduced  by  more  than  one-sixth; 
and  the  Court  tiien  held,  and  I  think  properly,  that  these 
were  items  which  did  not  properly  fall  within  the  reach  of 
the  case  of  White  v.  Milner^  and  that  the  charges  being 
made  entirely  through  the  iault  of  the  attorney,  he  was 
liable  to  the  consequences  of  his  own  improper  conduct,  and 
must  pay  the  costs  of  taxation,  as  in  the  case  of  any  other 
overcharge.   We  tiiink  that  this  case  falls  within  the  principle 
of  that  decision.     It  is  with  some  regret  that  we  throw  upon 
the  attorney  the  costs  of  taxation,  and  we  trust  that  they 
are  not  lai^  in  amount,  but  as  the  items  are  struck  out,  on 
the  ground  that  they  are  not  aUowable  by  lanr,  I  am  afinaid 

(a)  2  H.  Bl.  357. 

ih)  2  C,  M.  &  R.  178 ;  Ofi/e,  vol.  3,  p.  744.  S.  C. 
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to  extend  the  principle  of  the  case  of  Morris  v.  Parkinsofh 
by  saying  that  they  constitute  a  class  of  charges  within  the 
case  of  fFkite  v.  MUner;  I^  therefore,  think,  and  my  brethren 
agree  with  me,  that  the  rule  for  allowing  the  plaintiff  the 
costs  of  taxation  should  be  made  absolute.  With  regard  to 
the  costs  of  this  ^plication,  a  greater  discretion  is  given  to 
the  Court,  and  as  on  this  occasion,  it  was  not  simply  a  rule 
to  give  the  plaintiff  the  costs  of  taxation,  but  also  a  rule 
which  embodies  in  it,  the  settlement  of  another  action  be- 
tween the  attorney  and  Mr.  Newton,  and  as  the  offers  made 
by  Mr.  Newton,  before  the  rule  was  obtained,  are  not  in  the 
same  terms  as  those  made  in  this  rule,  we  are  of  opinion 
that  the  costs  of  this  application  should  not  be  included  in 
the  rule. 

Rule  absolute,  without  costs. 


1841. 


Nbwton 
e. 

HARLA^rB 

and  Another. 


Davis  v.  Chapman. 

M.  HE  declaration  stated,  that  the  plaintiff  heretofore,  to  To  tn  action 
wit,  on  the  18th  of  August,  1836,  in  the  Court  of  ELing's  ^SxcaM  for 
Bench,  by  the  consideration  and  judgment  of  the  said  J^f^lj^nt*  ^^ 
Court,  recovered  acrainst  John  Noel  360£,  which  were  ad-  ple«le<i,  that 

.    ,      t  ^  .,     t  •     ./y».  ^,        ,  .,r^  n       ..       after  the  al- 

judged  to  the  said  plaintiff  m  and  by  the  said  Court,  &c.  for  leged  escape 
his  the  said  plaintiff's  damages,  by  him  sustained,  as  well  on  ^nerlEerbe- 
occasion  of  the  not  performing  by  the  said  J.  Noel  of  cer-  ^•°^*^«  <»"- 

*  o     •'  mencement 

tain  promises  before  then  made  by  him  to  the  said  plaintiff,  of  the  suit,  and 

as  for  his,  the  said  plaintiff's  costs  and  charges  by  him,  fendanthad 

about  his  suit  in  that  behalf  expended,  whereof,  &c.     And  og^TO^vohm- 

the  said  plaintiff  avers,  that  therefore  afterwards,  to  wit,  on  ^^y  "^  ®^ 

*  ^  ^  his  own  ac- 

the  2nd  day  of  November,  in  Michaelmas  Term,  1836,  the  cord  returned 
said  J.  Noel  being  then  personally  present  in  the  said  custody  of  the 
Court,  &c.,  was  then  and  there,  in  and  by  the  said  Court,  ^^^frhtrthe""** 

said  defendant, 
did  thereupon  then  keep  and  detain,  and  always  from  thence  hitherto  hath  kept  and  detained, 
and  before  and  at  the  commencement  of  this  suit,  kept  and  detained,  **  and  ami  doth  keep  and 
deftun  the  said  prisoner  in  his  custody  as  such  Marshal,  in  Gxecu^on,  at  the  suit  of  the  pUintiff  :** 
ffeld^  that  under  the  terms  of  the  plea,  evidence  of  an  escape  since  the  commencement  of  the  suit, 
inadmissible 


646  CAfiBS  ON  POIMTB  OT  PRACTICE,  C.   P. 

1841.       &c,  at  tbe  prayer  of  die  said  plaintid^  committed  to  the 

^"^^^^^    custody  of  the  defiHidaiity  then  being  the  Marshal  of  the 

V*  Marshakea,  Sec,  changed  in  execution  for  the  said  sum  of 

360L  the  damages  afiiresaid^  there  to  remain  until  the  said 


J.  Noel  should  satisfy  the  said  plainliff  the  sum  of  166Ll6t. 
parcel  of  the  said  damages,  &C.    By  virtue  of  which  snd 
commitment,  the  said  defisndantso  being  such  Marshal,  &&, 
kept  and  detained  the  said  J.  Noel^  &&,  until  he,  die  snd 
defendant,  &C.,  not  regarding  the  duty  of  his  said  office,  fcc:, 
afterwards  and  before  the  commencement  of  this  action,  lo 
wit,  on  the  16th  of  April  1838,  freely  and  vdiuntarily  sat 
fered  and  permitted  the  said  J.  Noel  to  escape  and  go  at 
laige  out  of  the  said  prison^  and  out  of  the  custody  of  the 
said  defendant,  wheresoever  the  said  J.  Noel  would,  without 
restraint,  and  without  the  license  and  against  the  will  of  the 
said  plaintiff,  then  and  still  being  wholly  unpaid  and  un- 
satisfied, the  said  sum  of  166L  15s.,  &c.,  and  the  judgment 
then  and  still  being  in  force  and  effect  wholly  unpaid  sod 
unsatisfied.    By  reason  whereol^  &a 

Plea ;  That  after  the  said  commitment  of  the  said  J. 
Noel  to  the  custody  of  the  defendant  in  execution  as  afine- 
said,  to  wit,  on  the  16th  of  April,  1838,  aforesaid,  he,  the 
said  J.  Noel,  wrongfiilly,  privily,  and  without  the  know^ 
ledge,  permission,  or  consent  of  the  defendant,  eaaifei 
firom  and  out  of  the  custody  of  the  defendant  as  such  Mar- 
shal as  aforesaid,  to  places  to  him,  the  said  defendant,  un- 
known, without  the  knowledge,  permission,  or  consent  of 
the  defendant;  and  the  defendant,  in  fiu:t,  finther  saitfa, 
that  the  said  J.  Noel  afterwards,  and  befere  the  commence- 
ment of  this  suit,  and  before  the  defendant  had  notice  or 
knowledge  of  such  escape,  or  of  the  said  J.  Noel  being  out 
of  the  custody  of  this  defendant,  as  in  the  declaration  men- 
tioned, to  wit,  on  the  day  and  year  last  aforesaid,  volun- 
tarily, and  of  his  own  accord,  and  without  the  knowledge  of 
the  defendant,  returned  back  again  into  the  custody  of  the 
defendant  as  such  Marshal ;  and  that  he,  the  siud  defendant, 
did  thereupon  then  keep  and  detain,  and  always  from  thence 


EASTER  TERM,  4  VICT.  647 

hitherto  hath  kept  and  detained,  and  before  and  at  the  time  1841. 
of  the  oommenoemeBt  of  this  suit  kept  and  detained,  and 
sdll  doth  keep  and  detain  the  said  J.  Noel  in  the  custody 
of  him,  the  defendant,  as  snch  Marahal,  in  ezecntion,  at  the 
suit  of  the  plaintifl^  &a  And  the  defendant  forther  saith, 
that  he,  the  defendant,  had  not  any  knowledge  or  notice  of 
the  said  escape,  or  of  the  said  J»  Noel  being  oat  of  the 
custody  <^  the  said  defendant  during  the  said  time  or  any 
part  thereof  whilst  the  said  J.  Noel  was  so  out  of  the  cue* 
tody  of  the  said  defendant,  and  had  escaped  as  above,  in  the 
said  decharation  in  that  behalf  complained,  (a) 
fieplication;  deitgmid. 

Hie  plaintiff  delivered  a  particular  of  the  time  and  place 
atidiich  the  allied  escape  took  place,  stating  that  the  time 
ivas  between  the  houra  of  eight  o'dock  in  the  evening  of 
Monday,  tlie  16th  of  April  1838,  and  three  o'clock  on  the 
feUowing  day,  and  that  the  place  was  in  or  about  Green* 
wich,  in  the  county  of  Kent 

The  cause  was  tried  before  Erskine,  J.,  in  London,  on 
the  7th  of  July,  1840,  when  evidence  was  given  by  the 
defendant  in  support  of  his  plea,  to  show  that  the  pri- 
soner, John  Noel,  had  returned  to  custody  after  his  escape 
on  the  16th  of  April,  and  before  the  2l8t  of  that  month,  on 
which  day  the  present  action  vms  commenced  The  plain- 
tiff then  sought  to  put  in  evidence  that  Noel  had  escaped 
Bffia  in  the  month  of  May,  after  action  brought,  to  the  re- 
ception of  which  the  defendant  objected.  The  leamul 
Judge  vras  of  opinion,  that  all  evidence  was  inadmissible, 
which  was  adduced  with  a  view  to  shew  any  escape  after 
the  suit  vras  commenced,  and  the  jury  eventually  found  a 
verdict  for  the  defendant 


Spankie^  Seijt,  in  Michaebnas  Term,  (in  the  absence  of 
Andrews,  Seijt),  moved  for  a  rule  calling  upon  the  defend- 
ant to  shew  cause  why  that  verdict  should  not  be  set  aside, 
and  a  new  trial  had,  on  the  ground  that  the  evidence  ten- 
Co)  Vide,  ante,  vol.  7,  p.  429 ;  7  Scott,  458 ;  5  Bing.  N.  C.  463,  S.  C, 
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1841 .       d^red  had  been  improperly  rejected ;  of  misdirection  oq  the 
^'^^^^    part  of  the  leai1:ied  judge,  in  telling  the  jury  that  the  oocur- 
V*  rences  subsequentlT  to  the  21dt  of  April  formed  no  part  d 

the  evidetiGe  for  their  consideration :  and  also  that  the  ver- 
dict was  against  evidence*  It  was  uiged  that  the  terms  of  the 
plea  rendered  admissible  the  evidence  which  had  been  re- 
jected The  words  which  were  employed  in  alleging  that  the 
defendant  had  detained  Noel  in  his  custody^  after  his  first 
escape^  and  "  from  thence  hitherto  hath  kept  and  detained 
him»  and  still  doth  keep  and  detain  him,"  must  be  taken  to 
refer,  not  to  the  date  of  the  commencement  of  the  suit,  but  to 
the  date  of  the  plea.  It  might  be,  that  the  defendant,  in 
making  that  all^ation,  had  stated  his  defence  too  laigely, 
but  having  selected  his  own  terms  he  must  abide  by  them ; 
and  the  plea  would  be  only  satisfied  by  proof  to  the  ex- 
tent suggested,  and  shewing  that  the  detention  had  been 
continuous  up  to  the  time  of  plea  pleaded ;  and  at  aU  events 
evidence  ofiered  by  the  plaintiff  to  contradict  the  statement 
made  ought  not  to  have  been  rejected. 

The  Court  having  granted  the  rule, 

Ta^ourd,  Serjt,  ChanneU,  Serjt,  and  Jloggins,  now 
shewed  cause.  It  was  sufficient,  under  the  terms  of  the 
plea,  to  shew  that  Noel  had  been  detained  in  custody  up  to 
the  time  of  the  commencement  of  the  suit,  Qr^ffitiu  v. 
Eyles.  (a)  The  all^ation  that  the  defendant  had  *'  hither- 
to" detained  him  in  custody  was  immaterial,  and  if  the  de- 
fendant proved  that  which  was  his  substantial  defence  it 
was  sufficient.  Chambers  v.  Jones  (6),  Spibbury  v.  Micik 
thwaite  (c),  Atkinson  v.  Wame  (d),  Jones  v.  Sir  IF.  Chg- 
ton  {eiy  It  was  not  because  some  unnecessary  feet  was 
alleged  in  the  plea  that  the  defendant  was  bound  to  prove 
it,  and  evidence  offered  to  contradict  such  a  feet  was  equally 
useless,  and  therefore  inadmissible.    The  real  ground  on 

(a)  1  B.  &  P.  413.  (d)  1  C,  M.  &  R.  827. 

(6)  1 1  East,  406.  (e)  4  M.  &  S.  349. 

(e)  I  Taunt.  146. 
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whldi  the  action  was  founded  was  shewn  by  the  terms  of  1841. 
the  paiticubr,  and  the  Court  would  not,  therefore5  allow 
this  objection  to  prevail  [^Tindak  C.  J. — Could  the  plain- 
tiff have  replied  to  this  pl^a,  that  since  the  action  was 
commenced,  there  had  been  a  new  escape  ?]  He  could  not. 
Jones  V.  Pope  (a)  was  also  referred  ta 

Andrews,  Serjt,  (with  whom  was  Wordsworth).  The 
terms  of  the  plea  distinctly  extended  the  time  within  which 
Noel's  absence  firom  custody  might  be  proved,  up  to  the 
period  of  plea  pleaded,  by  the  introduction  of  the  words 
alleging  that  the  defendant  had  detained  him  hitherto,  from 
the  time  of  his  returning  into  custody.  [Erskine,  J. — Does 
is  ifgurid  put  in  issue  anything  more  than  the  essential  alle« 
gations  of  the  plea  ?]  The  evidence  tendered  might  have 
been  advantageous  to  the  plaintiff,  as  shewing  that  some  con- 
versations had  arisen  with  req>ect  to  the  second  escape,  in 
which  the  defendant  had  admitted  his  knowledge  of  that 
which  had  first  occurred.  \^Erskine,  J. — That  was  not  sug- 
gested at  the  trial.]  The  defendant,  at  all  events,  had 
taken  upon  himself  to  allege  too  much  in  his  plea,  and  he 
most  be  bound  by  his  own  statement  of  what  his  case  was. 
(The  learned  counsel  on  both  sides  ai^ed  also  upon  the 
third  point,  on  which  the  rule  had  been  obtained,  that  the 
verdict  was  against  evidence ;  but  it  is  unnecessary  to  re- 
peat their  observations  here). 

TiNBAL,  C.  J. — As  to  the  first  ground  of  objection  in 
this  case,  it  appears  to  me,  that  the  plea  is  to  be  taken  as 
speakiog  as  to  what  had  occurred  only  up  to  the  time  of  the 
oonunencement  of  the  suit  The  plaintiff  brings  his  action 
for  an  injury  sustained  by  him,  and  the  plea  alleges  that 
the  plaintiff  ought  not  to  have  or  maintain  his  suit,  by  rea- 
son of  the  justification  which  it  sets  up.  It  is  clear  that  the 
defendant  could  not  make  his  case  better  by  what  has  taken 

(a)  I  Wms.  Saund.  34  &  37. 
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1841.       place  ance  action  brought ;  and  it  would  be  a  little  angular 

^""^^^^^    if  the  plaintiff,  on  the  other  hand,  by  reason  of  incautums 

»•  words,  which  have  crept  into  the  plea,  should  be  entitled  to 

Chapman* 

make  his  case  bett^,  hj  giving  somediing  in  evidoioe 
which  has  occurred  sinoe  he  began  his  action.  I  admit  that 
these  words  might  have  been  omitted,  but  the  repUcadon  of 
de  injurid  only  puts  in  issue  so  much  of  the  justification  as 
is  material,  and  what  has  occurred  smce  action  faroi^t  is 
certainly  not  materiaL  To  try  the  question  by  another 
test  ;---could  the  plaintiff  have  replied  this  subsequent  es- 
cape? No  one  will  say  that  he  could,  and  if  he  could  not 
do  that,  how  could  he  give  the  same  matter  in  evidence  ? 
How  unjust  it  would  be  that  he  should  do  so;  because,  if 
the  plaintiff  would  not  be  permitted  to  reply  to  it,  in  whidi 
case,  the  defendant  might  have  an  opportunity  of  ezcuring 
the  act  alleged,  how  should  he  be  entitled  to  give  it  in  evi* 
dence,  when  no  such  opportunity  would  be  affiyrded  ?  Se- 
condly, it  is  said  that  the  plaintiff  was  entitled  to  fpve  dus 
evidence,  in  order  to  show  the  knowledge  of  the  defendant 
of  the  former  escape  of  the  prisoner.  It  seems  to  me,  how- 
ever, that  it  would  be  wholly  iirelevant  to  that  queatian, 
and  I  cannot  see  that  it  throvm  any  light  upon  it.  As  to 
the  third  point,  the  application  for  a  new  trial,  on  the  ground 
that  the  verdict  is  against  evidence,  I  think  that  we  should 
not  be  justified  in  interfering.  The  whole  matter  was  fidly 
left  to  the  juiy,  who  have  disposed  of  it,  and  I  am  not  pre- 
pared to  say  that  they  have  come  to  a  wrong  conclusion. 

BosANauET,  J.—* I  am  of  the  same  opinion.  The  volun- 
tary return  of  the  party  in  this  case  to  the  custo^  of  the 
defendant,  before  the  action  brought,  is  a  suffident  defence 
to  the  suit  It  is  true  that  the  pleader  has  not  contented 
himself  with  stating  the  return  of  the  prisoner,  and  his  de- 
tention up  to  the  time  of  action  brought^  but  he  has  gone 
on  to  say  that  he  has  been  hitherto  and  still  is  detained  in 
custody.  But  these  additional  drcumstanoes  are  not  at  all 
necessary  to  the  defence ;  they  are  altogether  superfluous ; 
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aad  it  appears  to  me  that  die  replication  aide  infurid  being       1841. 
pat  <Hi  the  record^  it  only  putB  in  iarae  that  which  is  mar    ^"j^^^^^ 
terial  to  the  defence,  and  does  not  put  in  issue  the  super-  «• 

fluous  mattar,  which  is  unnecessarilj-  added.  I  do  not  think 
tliat  sufiBdent  has  been  shewn  to  warrant  the  admission  of 
this  evidence  on  the  sc^gesdon,  that  it  might  tend  to  prove 
the  knowledge  of  the  defendant  of  the  original  escape. 

CoLTifAN,  J. — I  apprehend  that  the  substantial  matter 
of  defence  in  this  cause  isy  that  the  partjr  returned  to  the  cus- 
tody of  the  defendant  after  his  escape,  and  that  the  latter  de- 
tained him  from  thence  until  the  time  when  the  action  was 
commenced.  That  was  all  that  it  was  necessary  for  the  de- 
fendant to  allege,  and  the  latter  pordon  of  this  plea  is  quite 
immaterial,  and  forms  no  part  of  the  substantial  defence. 
It  was  not  at  all  incumbent  on  the  defendant  to  make  out 
that  pordon  of  die  allegadons  of  his  plea,  and  that  being 
the  case,  the  complmnt  that  the  evidence  was  rejected  on 
the  ground  that  itwasinadmi8dble,as  tending  to  contradict  an 
immaterial  allegadon,  cannot  be  supported.  It  seems  to 
me,  therefore,  that  if  evidence  is  tendered  to  prove  an  im- 
material feet,  the  rejection  of  that  evidence  is  no  ground 
for  a  new  triaL 

Ebskine,  J. — It  appeared  to  me  at  the  trial,  that  the 
substance  of  this  plea,  with  respect  to  the  detention  of  Noel 
after  his  escape,  was  that  die  defendant  kept  him  in  custody 
up  to  the  time  of  the  commencement  of  the  suit  All  evi- 
dence to  show  that  he  was  not  continuously  in  the  custody 
of  the  Marshal  after  that  time,  therefore,  was  irrelevant, 
unless  for  the  purpose  of  showing  some  previous  knowledge 
on  the  part  of  the  defendant  If  my  attention  had  been 
called  to  any  BoggBBdon,  that  the  absence  of  Noel  on  the 
18th  of  May  had  led  to  a  conversation  with  the  defendant, 
tending  to  shew  a  previous  knowledge  of  the  Marshal,  I 
should  have  thought  it  admissible,  as  a  means  of  introducing 
such  a  fact,  but  I  do  not  recollect  that  such  was  the  case,  or 
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that  such  a  £act  was  attempted  to  be  shewn.  I  have  alwajfs 
understood  that  the  replication  de  injurid  only  puts  in  issue 
the  material  allegations  of  the  plea — those  fiicts  whidi  ars 
essential  to  the  validity  of  the  defence ;  but  undoubtedly 
the  fiu;t  here  sought  to  be  proved  could  not  come  in  ques- 
tion under  the  plea.  As  to  the  question  of  the  new  trial* 
upon  the  ground  that  the  verdict  is  against  evidence,  I  think 
that  the  evidence  was  for  the  jury  to  decide  upon,  and  that 
they  have  not  come  to  an  erroneous  decision. 


Buledi 


Lewis  r.  Holding. 

JuLALCOMBf  Seijt,  moved  for  a  rule,  calling  on  the 
plaintiff  to  shew  cause  why  he  should  not  pay  to  one 
Thompson,  the  plaintiff,  in  an  issue  directed  by  this  Court 
to  be  tried  under  the  Interpleader  Act  (1  &  2  Wm.  4,  c  5%\ 
the  costs  of  the  trial  of  that  issue,  and  also  the  costs  of  an 
application  to  the  Court  to  take  the  proceeds  of  the  sale 
of  certain  horses  which  had  been  seized  in  the  possession 
of  the  defendant  Holding,  and  to  which  Thompson  had 
substantiated  his  claim  out  of  Court,  and  also  the  costs  of 
this  application.  It  appeared,  that  the  pl^tiff  Lewis  had 
brought  an  action  against  the  defendant  Holding,  and  had 
recovered  judgment  against  him,  on  which  he  sued  out  a 
writ  of  execution,  and  five  horses  and  other  property  were 
seized  by  the  sheriff.  Thompson  thereupon  set  up  a  claim  to 
the  whole  of  the  horses,  and  the  sheriff  having  applied  to  a 
Judge  under  the  6th  section  of  the  Interpleader  Act,  an  issue 
also  of  taking     ^^  directed  by  Coltman,  J.,  pursuant  to  1  &  2  Vict*  c  45,  s.  2, 

10  much  of  3ie 

prodaoe  of  the  tale  of  the  hones  to  which  he  had  been  declared  to  be  enticed  out  of  Goat,  utd 
of  the  oriffinal  motion :  The  Court  directed  that  ^e  Master  should  inquire  into  the  amount  of  oosta 
incurred  by  each  party  with  regard  to  his  respectiTe  claim,  and  should  balance  one  against  die 
other,  and  that  the  party  in  whose  favour  the  balance  arose  should  be  entitled  to  the  amount  tbcfeof 
tnm  the  other :  they  also  directed  that  L. ,  the  defendant  in  the  issue,  should  pay  the  costs  of  the 
original  application  to  the  Court  for  the  issue;  but  as  the  claimant  hiid  asked  too  much  in  claim- 
ing the  general  costs  of  the  cause,  they  refused  to  order  the  costs  of  the  motion  to  be  paid 
to  nim. 


A  feiffned 
issue  having 
been  directed 
under  the  In- 
terpleader Act, 
to  De  tried  in 
respect  of  five 
horses,  seised 
under  a  fi.  fa., 
issued  at  the 
suit  of  L. 
aindnst  H.,  in 
which  L.  was 
defendant,  and 
T.,  the  claim- 
ant, was  plain- 
tiff, the  jury 
found  that  T. 
was  entitled  to 
two  of  the 
horses,  and  L. 
to  the  remain- 
ing three;  T. 
thereupon  ap- 
plied to  the 
Court  for  the 
general  costs 
of  the  trial,  and 
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to  be  tried  between  Thompson  and  Lewis,  the  former  being  1 841. 
ordered  to  stand  in  the  portion  of  pliuntiff,  and  the  question  Leww 
tobe  tried,  "  whether  the  said  five  horses,  each  and  every  of  ^^ 

them,  is  or  are  the  property  of  the  plaintiff."  Tliompson  and 
Lewis  each  asserting  his  right  to  all  of  them.  This  issue 
was  tried  before  Tindaly  C.  J.,  when  a  verdict  was  returned 
by  the  jury  for  Thompson  as  to  two  of  the  hordes,  and  for 
Lewis  as  to  the  other  three.  The  horses  had  been  sold 
under  an  order  <^a  learned  Judge,  and  the  sum  of  73/.  4s^ 
the  proceeds,  was  paid  into  Court ;  the  object  of  the  pre- 
sent rule  was  to  secure  to  Thompson  his  costs  of  the  trial 
of  the  issue  as  well  as  the  costs  of  the  application  to  the 
Coort,  to  take  out  his  share  of  the  money  produced  by  the 
sale.  The  case  of  Staley  v.  Bedwell  (a),  was  cited  in 
support  of  the  motion. 

Talfourdy  Serjt,  on  a  subsequent  day  shewed  cause.  The 
Court  had  already  given  their  decision  upon  the  question 
sought  to  be  raised  by  this  rule  in  the  case  of  Carr.  v  Ed- 
vfards(b\  and  they  would  not  alterthe  determination  at  which 
they  had  arrived.  There,  in  a  feigned  issue,  directed  under  the 
Interpleader  Act,  the  plaintiff  claimed  182/L,  and  recovered 
only  50iL,  and  a  Judge  at  Chambers,  in  the  exercise  of  the 
discretion  given  to  him  under  the  statute,  ordered  each 
party  to  pay  his  own  costs,  and  the  Court  refilsed  to  set  aside 
that  order.  And  Mauley  J.,  there  observed,  "  It  is  found 
in  this  case,  that  the  plaintiff  is  only  entitled  to  a  sum  less 
than  the  third  part  of  the  amount  claimed,  and  that  the 
defendant  is  entitled  to  a  great  deal  more,  and  it  seems 
to  me,  that  the  order  is  both  reasonable  and  just  Had 
it  been  what  it  is  contended,  it  should  have  been  (an 
order  upon  the  defendant  to  pay  the  plaintiff's  general 
costs),  I  think  it  would  have  been  neither  the  one  nor  the 
other."  In  the  case  of  Staley  v.  Bedwell^  an  inter- 
pleader rule  directed  the  sheriff  to  sell  the  goods  claimed, 

(a)  10  Ad.  if  EU.  145 ;  2  Per.  (fi)  Ante,  vol.  8,  p.  29  s  8  Scott, 

&  Day.  309,  S.  C.  337,  S.  C. 


Holding. 
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1841.  and  pay  the  proceeds  iato  Court  to  aUde  the  eyeDt  of 
^*"j[2J^^  an  isRie  between  the  claimant  and  the  ezecuti  on  cro- 
v-_^  ditor  to  tiy  the  right  to  them.  The  jury,  on  the  trial 
of  the  issue,  fomid  that  part  of  the  goods  were  the  sole  pro- 
perly of  the  claimant,  and  the  residue  the  jdnt  piopatj  of 
the  claimant  and  the  party  levied  upon;  and  it  was  held, 
that  the  claimant  was  entitled  to  be  paid  by  the  execution 
creditor  the  general  costs  of  the  feigned  issue,  dednrting 
the  costs  of  the  issues  found  for  the  latter,  and  ako  die 
costs  of  appearing  to  the  interpleader  rule,  and  of  hia  sab- 
sequent  application  for  the  money  paid  into  Cooit,  and 
for  his  costs.  That  case,  however,  diffsred  materially  fiKHa 
the  present,  and  the  decision  of  d&e  Court  directly  pro* 
ceeded  upon  the  peculiar  circumstances  which  were  there 
involved.  In  Carr  v.  Edwards,  therefore^  the  principle 
now  contended  for  was  set  up,  but  was  directly  discoun- 
tenanced by  the  Court,  while  in  Staley  v.  BedwM,  the 
Court  of  Queen's  Bench  had  not  assented  to  it  But 
besides  the  course  proposed  to  be  adopted,  of  giving  a 
partially  successful  party  the  general  costs  of  the  trial, 
another  principle  had  been  followed  by  the  Court  of  Ex- 
chequer, of  distributing  the  costs  in  proportion  to  the  find- 
ing of  the  jury  for  the  respective  parties.  In  a  case  of 
Soames  v*  jfndridge  (a),  which  occurred  in  Michaelmas 
Term  1839,  a  rule  had  been  made  absolute  in  accordance 
with  this  principle.  There,  it  appeared,  that  Mr.  Andridge 
had  Uved  with  a  person  who  passed  as  his  wife  at  Iinchley, 
and  having  contracted  some  debts  there,  one  of  which  was 
the  subject  of  the  action,  they  removed  to  Kenningtnn, 
Judgment  having  been  recovered  against  Mr.  Andridge,  a 
writ  of  fi*  fa.  was  issued,  and  the  sheriff  seized  some  goods 
in  a  house  occupied  by  the  female,  who»  however,  now  passed 
under  the  name  of  Davis.  Mrs.  Davis  stated  that  Andridge 
was  her  lodger,  and  set  up  a  daim  to  all  the  goods,  and  an 
issue  was  directed  to  be  tried.    Subsequently  Mrs.  Davis 

(a)  Not  reported. 


HOLDINO. 
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^thdrew  her  claim  to  a  portian  of  the  goods^  consisting  of 
wearing  apparel^  but  at  too  late  a  time  for  the  admission  to 
be  available,  and  the  issue  went  down  to  trial  in  respect  of  ^  v 
all  the  goods  seized.  Mrs.  Davis  substantiated  her  daim 
to  all  the  goods  except  those  to  which  she  had  admitted 
she  was  not  entitled^  and  the  juiy  returned  a  verdict  ac- 
cordin^y.  On  an  application  being  made  to  the  Court  of 
Exchequer,  they  granted  a  rule  directing  the  costs  to  be 
taxed  as  upon  two  issues,  each  party  to  be  allowed  the  costs 
in  respect  of  the  goods  on  which  he  had  succeeded,  the 
costs  of  the  interpleader  rule  being  also  ordered  to  be 
divided  between  the  parties  in  the  same  proportions  as  the 
counts  found  for  the  claimant  and  the  execution  creditor 
bore  to  each  other.  The  Court  would  now  adopt  this 
cooise  in  preference  to  taking  that  which  was  evidently 
unjust^  and  by  which  they  would  compel  the  party  who 
had  succeeded  to  the  greater  extent  to  pay  the  costs  of  the 
person  who  had  recovered  to  the  smaller  amount  The 
learned  serjeant,  however,  suggested  that  the  proper  course 
would  be  for  each  party  to  pay  his  own  costs. 

Hakomby  Seijt,  declined  to  accept  these  terms,  and 
hoped  that  the  Court  would  lay  down  some  rule  by  which 
fiiture  cases  might  be  governed.  He  contended,  that  the 
rule  deducible  from  die  decision  in  the  case  of  Staley  v. 
Beiwelli  was  that  the  person  in  the  situation  of  Thompson, 
who  had  succeeded  in  recovering  that  which  was  denied 
to  be  his  by  Lewis,  who  was,  in  fact,  a  wrong-doer,  as  fiur  as 
Thompson  was  concerned,  was  die  substantially  successftil 
par^,  and  was  entided  to  his  general  costs.  That  case  was 
aigued  and  decided  upon  die  principle  of  its  being  like  an 
action  of  trover,  and  the  Court  would  have  no  hesitation 
in  adopting  that  which  must  be  admitted  to  be  the  most 
convenient  rule.  The  case  of  Ca/rr  v.  Edwards  arose  under 
the  first  section  of  die  act,  while  diis  case  was  under 
section  6,  and  the  real  ground  of  that  decision  was,  diat  the 
Court  would  not  interfere  with  the  decision  of  the  Judge, 
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1841.        who  had  abeady  made  an  order.     Soamet  v.  Andridge  ap- 
^"^T^      '     peared  to  have  been  decided  upon  the  ground  that  Mrs. 


r. 
Holding. 


goods, 

in  respect  of  which  she  had  to  pay  the  costs,  was  not  her 
own,  although  she  set  out  by  defending  her  right  to  them. 
The  Court  possessing  a  discretion  upon  the  question  of 
costs  under  the  statute,  they  would  take  the  real  justice  of 
the  case  into  their  consideration.  It  was  to  be  obaenred, 
that  the  hardship  was  entirely  on  the  claimant,  who  was 
deprived  of  the  possession  of  his  own  goods,  and  by  a  ftxoed 
sale,  had  been  materially  injured  in  his  intere8t& 

TiNDAL,  C.  J. — The  costs,  which  are  the  subject  of  this 
application,  may  be  divided  into  three  heads: — first,  those 
incurred  before  the  feigned  issue  was  granted;  secondly, 
those  of  the  trial  of  the  issue ;  and,  thirdly,  those  of  the 
present  application.     I  will  consider  those  which  relate  to 
the  trial  of  the  feigned  issue  first,  because  they  are  the 
most  important  upon  this  occasion.      In  this  case,  the 
plaintiff  in  the  issue,  who  is  the  claimant,  sets  up  his  right 
to  five  horses,  and  the  defendant  denies  that  he  has  a  right 
to  any,  and  the  parties  go  down  to  trial,  and  the  plaintiff 
proves  his  right,  and  the  juiy  find  a  verdict  for  him  as  to 
two  of  the  horses,  but  find  for  the  defendant  as  to  the  other 
three ;  evidently  shewing  that  on  the  one  side  the  plaintiff 
claimed  too  much,  and  that  on  the  other  side,  the  defendant 
defended  too  much.      The  plaintiff  should  have  limited 
himself  to  that  which  the  jury  found  he  was  justly  entitled 
to,  and  the  defendant  should  also  have  limited  his  defence 
to  the  three  horses,  and  have  given  up  the  other  two  to  the 
plaintiff.     Each,  therefore,  has  claimed  too  much,  and  it 
seems  to  me,  that  under  these  circumstances,  neither  is 
entitled^  nor  can  be  entided  to  the  whole  of  the  costs  of  the 
triaL     I  cannot  consider  this  case  as  being  exactly  on  the 
footing  of  an  action  of  trover,  where,  by  the  strict  rule  of 
law,  if  the  plaintiff  recover  only  a  part  of  his  demand,  he 
is  entitled  to  the  whole  costs.     Costs  were  originally  given 
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by  the  statute  of  Gloucester,  and  the  provisions  of  that  act       1841. 

have  since  been  extended  by  a  legislative  enactment  virhich     ^[^^ 

have  been  held  to  establish  this  rule,  but  I  cannot  believe      ^  ^^ 

Holding. 
that  it  was  the  intention  of  the  Interpleader  Act,  that  costs 

attending  the  investigation  of  a  claim  between  adverse 
parties,  should  be  subjected  to  so  strict  and  rigid  a  rule. 
Tlie  first  section  provides,  that  upon  application  made 
by  or  on  behalf  of  a  defendant  in  any  action  of  assumpsit, 
debt,  detinue,  or  trover,  shewing  that  such  defendant  does 
not  claim  any  interest  in  the  subject  matter  of  the  suit,  but 
that  the  right  thereto  is  claimed  by  some  third  party  who  has 
sued,  or  is  expected  to  sue  for  the  same,  *^  it  shall  be  law- 
ful for  the  Court,  or  any  judge  thereof,  to  make  rules  and 
orders,  calling  upon  such  third  party  to  appear  and  state 
the  nature  and  particulars  of  his  claim,  and  maintain  or  re- 
Hnqoish  his  claim,  and  upon  such  rule  or  order,  to  hear 
the  all^ations  as  well  of  such  third  party  as  of  the  plain-* 
tiff,  and  in  the  meantime  to  stay  the  proceedings  in  such  * 
action,  and  finally  to  order  such  third  party  to  make  him- 
self defendant  in  the  same  or  some  other  action,  or  to  pro- 
ceed to  trial  on  one  or  more  feigned  issue  or  issues,  and 
also  to  direct  which  of  the  parties  shall  be  plaintifi^  or  de- 
fendant on  such  trial,  or  with  the  consent  of  the  plaintiff 
and  such  third  party,  &a,  to  dispose  of  the  merits  of  their 
claims,  &c.,  in  a  summary  manner,  and  to  make  such  other 
roles  and  orders  therein  as  to  costs  and  all  other  matters, 
as  may  appear  to  be  just  and  reasonable."  This  clause^ 
therefore,  evidently  gives  the  Court  a  much  wider  discre- 
tion than  it  could  have  in  an  action  of  trover.  Section  6 
provides  for  a  sheriff's  case,  and  after  reciting  that  difiiculties 
arise  in  the  execution  of  process  against  goods,  issued  under 
the  authority  of  the  Court,  by  reason  of  claims  made  to  the 
same  by  persons  not  being  the  parties  against  whom  such 
process  has  issued,  and  that  it  is  reasonable  to  afford 
relief  to  sherifis  and  other  officers  in  such  cases,  enacts  that 
when  any  such  claim  shall  be  made  to  any  goods  or  chattels 
VOL.  IX.  u  u  p.  p.  c. 
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1841.       taken  under  any  process^  it  shall  be  lawful  for  the  Court, 
Lewis        ^^P^'^  application  by  the  sheriff,  to  call  before  them  as  well  the 
^'  party  issuing  such  process  as  the  partfinaking  such  daim,  and 

thereupon  to  exercise  for  the  adjustment  of  such  claims,  &a, 
all  or  any  of  the  powers  hereinbefore  contained,  and  ^  to 
make  such  rules  and  decisions,  as  shall  appear  to  be  just 
according  to  the  circumstances  of  the  case :  and  the  costs 
of  all  such  proceedings  shall  be  in  the  discretion  of  the 
Court.^  Now  it  seems,  therefore,  that  the  Court  has  adi»- 
cretion  which  will  always  be  governed  by  the  ciicumstBDces 
of  each  case,  and  mainly  and  principally  by  the  finding  of 
the  jury,  upon  the  apportionment  of  the  costs ;  and  I  think 
it  will  be  a  &ir,  and  equitable,  and  reasonable  decision  in  a 
case  like  this,  where  the  plaintiff  claimed  five  and  recovered 
only  two,  and  the  defendant  defended  five,  and  proved  his 
defence  only  as  to  three,  that  the  Master  should  look  to  the 
costs  on  both  sides,  and  see  how  much  of  them  was  incurred 
by  the  plaintiff  in  respect  of  his  case  as  to  the  two,  and  how 
much  by  the  defendant  in  making  out  his  tide  to  the  three, 
and  balance  one  against  the  other,  and  that  the  party  in 
whose  &vour  the  balance  arose,  should  be  entitled  to  the 
amount  of  such  costs.  He  should  look  to  see  how  mudi 
was  incurred  as  to  the  two,  and  how  much  as  to  the  thiee^ 
and  then  he  will  come  to  a  just  and  fair  decifflon  between 
the  parties  upon  the  aggregate  of  the  amount,  and  see  how 
much  should  be  imposed  upon  the  plaintiff,  or  how  much 
should  be  borne  by  the  defendant  Upon  the  question  of 
the  costs  of  the  proceedings  before  the  feigned  issue  was 
granted,  it  seems  to  me  that  they  refer  to  an  application 
which  the  claimant  was  compelled  to  make  to  the  Court,  in 
order  to  raise  his  claim ;  and  those  expenses,  which  are  no 
greater  for  the  plaintiff  having  demanded  more  than  he  was 
entitled  to,  should  be  ^me  by  the  defendant,  the  claimant 
having  succeeded  as  to  a  part  of  his  demand.  As  to  the 
costs  incurred  subsequently  to  the  trial,  the  claimant,  it  is  to 
be  observed,  was  in  some  respects  compelled  to  come  to  the 
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Court,  beeanae  the  statute  leaves  the  questbn  of  costs  in  the       1S41. 
discretion  of  the  Court;  but  as  he  has  claimed  more  than 
he  is  entitled  to,  I  think  that  no  costs  should  be  allowed  on 
eidierside. 

BosAHQUBT,  J. — A  discretion  upon  the  question  of  costs 
under  this  statute  is  vested  in  the  Court,  which  is  authorized 
to  apportion  them  in  such  a  manner,  as  is  applicable  upon 
the  result  of  the  proceedings,  for  the  purpose  of  ascertaining 
the  amount  of  the  claim  of  the  respective  parties.  In  this 
case,  it  turns  out  that  each  party  is  partly  right  and  partly 
wroDg,  and  I  think  that  my  Lord  has  justly  stated  the 
rule  which  should  be  applied  to  this  case. 

CoLTicAN,  J«— concurred 

Ebskinb,  J. — I  am  of  the  same  opinion.  The  costs  in 
diis  case  oug^t  not  to  be  appropriated  between  the  parties 
by  any  arbitrary  rule,  but  according  to  the  circumstances 
which  have  appeared  in  the  course  of  its  investigation,  and 
I  think  that  the  rule  pronounced  by  my  Lord  in  this  case 
is  the  best. 

Rule  accordingly. 


Habdoto  v.  Holdeb. 

IdUDLOW^  Seijt,  moved  for  a  rule,  calling  upon  the  Thegenenl 
plaintiff  to  shew  cause,  why  a  rule  to  return  a  writ  of  tes-  where  a  plain- 
tatum  fi.  fiu  which  had  been  served  upon  the  sheriff  of  ^^eculbau!^ 
Gloucestershire,  should  not  be  set  aside.   The  aflBdavit  stated  he  cannot  rale 

'  ^  theshennto 

that  on  the  8th  of  April,  the  writ  was  brought  to  the  office  return  a  writ 
of  the  undersheriff  by  one  Anthony  Bretherton,  a  bound  where  such  a 
bailiff  of  the  late  sheriff,  who  produced  at  the  same  time  to  ^ti^S^^S 
the  undernsheriff  an  indemnity  fix)m  the  plaintiff's  attorney  *«  ^^^^  ^^ 

^  *  •'to  procure  a 

return  of  nulla 
bona,  yMk  a  Tiew  to  sue  cot  a  writ  of  ca.  sa.,  the  Court  dischai^ed  a  rule  obtained  on  the  part 
of  the  sheriif  to  set  that  rule  aside,  upon  payment  of  cotts  by  the  plaintiff,  the  plaintiff  also 
nndertaking  not  to  bring  an  action. 

u  u  2 
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1841.       to  him,  for  the  appointment  of  Bretherton  as  special  bai]i£ 
^^Yu^^^il^    ^^  ^^^  urged  that  this  was  a  sufficient  ground  to  induce  the 
f  •  Court  to  discharge  the  rule,  which  had  been  granted,  and 

De  Moranda  v.  Duniin  (a),  was  cited.  A  seizure  had  been 
made  by  the  sheriff  in  another  action,  upon  a  writ  previously 
lodged,  the  proceeds  of  which  he  had  paid  oTer  to  the 
plaintiff  in  that  suit 

Bompas^  Seijt,  on  a  subsequent  day,  shewed  cause.  The 
object  of  the  rule  to  return  the  writ,  was  to  procure  a  return 
of  nulla  bona,  in  order  that  the  defendant  in  the  action 
might  be  taken  upon  a  ca.  sa.  Jlchin  v.  Welb(b)f  Hedgei 
y.  Jordan  (c),  were  cases  of  comprmnise,  and  PaUisier  v. 
PaUuter  (i),  and  Porter  v.  Viner  (i?),  shewed  that  the  she- 
riff could  not  be  made  responsible.  [Tindal^  C.  J. — Codd 
you  not  bring  your  action  on  the  return  of  nulla  bona,  as 
being  a  false  return  7\  The  fact  of  the  appointment  of  a 
special  bailiff  by  the  plaintiff,  would  be  an  ample  answer  to 
such  a  suit  [Tindaly  C.  J. — It  is  a  general  rule,  that  where 
the  sheriff  does  not  act  by  his  own  bailiff,  but  a  special 
bailiff  is  appointed  by  the  plaintiff,  he  cannot  be  called  upon 
to  return  the  writ  ?]  De  Moranda  t.  Dunking  did  not  i^ 
ply  to  this  case.  There  was  no  doubt  that  in  the  case  of  aa 
escape,  where  that  escape  was  the  result  of  the  act  of  the 
plaintiff's  special  bailiff,  the  sheriff  could  not  be  ruled  to 
return  the  writ 

TDn>AL,  C.  J. — The  general  rule  which  I  have  refeired 
to,  is  laid  down  in  Hamilton  ▼•  DabAel  (f\  If  you  had 
written  to  the  sheriff,  and  told  him  what  you  wanted,  and 
the  object  you  had  in  desiring  the  writ  to  be  returned,  the 
case  would  have  been  different  On  your  undertaking  not 
to  bring  an  action,  and  on  payment  of  costs,  this  rule  may 
be  dischaiged. 

Rule  accordingly. 

(a)  4  T.  R.  119.  (d)  1  Chit  Rep.  614,  n. 

(b)  5  T.  R.  470.  (<)  lb.  $13,  n, 

(c)  Ante,  vol.  6,  p.  6.  (/)  2  W.  Bl.  952. 
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1841. 

Re  W.  TucKEB. 

JlkALCOMB^  Serjt,  moved  for  a  rule  that  Mr.  William  Upon  an  ^ 
Tacker  might  be  re-admitted  an  attorney  of  this  Court.  Sie  re-admis. 
He  had,  in  Hilary  Term,  obtained  the  necessary  rule  upon  ^^j^l^!^' 
what  he  had  deemed  the  usual  affidavits,  but  it  was  found,  Court  will  not 

,       _  dispense  witti 

by  the  Master,  that  there  was  no  affidavit  of  notice  of  the  the  notice  re- 
application  having  been  stuck  up  in  the  office  of  the  Chief  Sto^up  in  the 
Justice.     On  the  8th  of  April,  therefore,  (five  days  before  ^J^f  ^^^e. 
the  commencement  of  the  present  Term,  this  motion  beimr  So  where  the 

,  ,  ,  notice  hadbeen 

made  on  the  15th  of  April,)  notice  was  stuck  up  in  confer-  stock  np  fife 
mity  with  the  practice,  and  the  usual  affidavit  being  now  comnenoement 
produced,  it  was  submitted^that  the  Court  would  grant  this  ^J^^^^n 

application.  was  made  on 

theiirBtday 
of  Term,  the 

TiNDAL,  C.  J.— The  object  of  the  notice  was,  that  par-  ^^^^^ 
ties  might  have  an  opportunity  of  looking  into  the  pro-  ^^ 
ceedings  of  the  attorney,  with  a  view  to  oppose  his  re-ad- 
mission, in  case  of  necessity.    I  do  not  see  how  that  object 
can  be  said  to  be  attained  by  the  notice  which  has  been 
given  in  this  case.     You  had  better  apply  again. 

On  the  last  day  of  Term,  the  application  was  renewed, 
and  the  Court  granted  the  rule. 

Rule  accordingly. 


MoRBis  V.  Cox. 


Tms 


was  an  action  brought  by  Anthony  Morris,  an  in-  By  an  inden- 
fiint,  through  Elizabeth  Morris,  his  guardian,  against  the  de-  ^up*^''' 

apprentice  was 
bound  to  serve  his  Master  for  fn^  years  and  a  half;  a  deed  of  assignment  transferred  the  senrices 
of  the  apprentice  to  a  new  master  fat  the  remainder  of  the  term  <»  five  years  and  a  half,  and  the 
deed  recited  that  instead  of  providing  Uie  uyprentice  with  certain  wages,  stipulated  for  in  the 
oriffinal  indenture,  the  new  master  wovdd  find  him  in  food,  lodging,  and  washing,  for  the  remainder 
of  die  said  term,  and  one  year  more ;  the  deed  then  hound  me  apprentice  to  his  new  master  for 
tibst  additional  term :  Hdd,  that  under  Uie  provisions  of  the  Stamp  Act,  (55  Geo.  3,  c  184,) 
the  deed  of  transfer  was  liable^  only  to  U  assi^ment  stamp,  and  that  no  additional  duty  was 
payable  on  the  creation  of  the  new  term  of  service. 
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1841.  fendant,  for  a  breach  of  the  coyenants  of  an  indenture  of 
apprenticeship.  The  declaration  stated,  that  by  a  certain 
indenture,  (bearing  date  the  28th  of  April  1835),  sealed 
with  the  respective  seals  of  the  plaintiff,  the  said  Elizabedi 
Morris,  and  one  Jacob  Bond,  which  the  plaintiff  now  brings 
into  Court,  &c.,  it  was  witnessed  that  he,  the  plainti£^  did 
put  himself  apprentice  to  the  said  Jacob  Bond,  to  learn  his 
art,  and  with  him,  after  the  manner  of  an  apprentice,  to 
senre  from  the  20th  day  of  April  1835,  unto  the  full  end 
and  tenn  of  five  years  and  a  half  from  thence  next  following 
to  be  fully  complete  and  ended,  during  which  term  the  sud 
apprentice  his  master  should  &ithfully  serve,  &c.,  &c.  And 
the  said  Jacob  Bond  did  by  the  said  indenture  covenant  and 
agree,  that  he,  his  said  apprentice,  in  the  art  of  Tailoring, 
which  he  used,  by  the  best  means  that  he  could,  should 
teach  and  instruct,  &c. ;  and  the  plaintiff  in  fiict  says,  that 
he,  the  plaintiff,  forthwith  after  the  said  indenture,  to  wit, 
upon  the  day  and  year  first  aforesaid,  entered  into,  remained 
and  continued  in  such  service  for  a  long  space  of  time,  to 
wit,  fix)m  thence  until  the  making  of  the  indenture  herein- 
after mentioned,  to  wit,  dated  the  8th  of  November,  1838. 
And  the  plaintiff  further  says,  that  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  by  a  certain  other  indentme 
then  made,  and  sealed  with  the  respective  seals  of  the  de- 
fendant, the  plaintiff,  the  said  Jacob  Bond,  and  tiie  said 
Elizabeth  Morris,  which  indenture  so  sealed  the  plaintiff 
now  brings  here  into  Court,  after  reciting,  that  the  parties 
to  the  indenture  first  above  mentioned,  had  mutually  agreed 
that  the  said  apprentice  should  be  assigned  to  the  defendant 
It  was  witnessed,  that  the  said  Jacob  Bond,  at  the  lequest 
and  by  and  with  the  approbation  of  the  plaintiff,  and  the 
said  £.  Morris,  did  grant,  assign,  and  turn  over  the  plaintiff 
to  the  defendant,  to  serve  him  as  his  apprentice,  under  the 
conditions  and  according  to  the  terms  of  the  first  mentioned 
indentiure,  saving  and  except,  that  instead  of  the  defendant 
paying  plaintiff  part  of  his  earnings,  he,  the  defendant  should 
find  the  plaintiff  in  food,  lodging,»and  clothing,  fiom  the 
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day  of  the  date  of  the  said  indenture,  in  this  declaration       1841, 
secondly  mentioned,  for  the  remainder  of  the  said  term  of    ^"^[^^^ 
five  years  and  a  hal^  and  for  one  year  more,  and  the  de-  «• 

fendant  did  by  the  said  indenture,  &c.,  covenant  and  agree, 
&C.  Breach. — That  the  defendant,  &c.,  before  the  expira- 
tion of  the  said  term,  to  wit,  &a,  against  the  will  of  the 
plaintiff  dismissed  and  discharged  him  from  his  service,  and 
Delected  and  refused  to  teach  or  instruct,  or  cause  to  be 
taught  and  instructed,  the  plaintiff  in  the  said  art,  &c.  The 
defendant  pleaded  that  the  deed  was  not  his  deed,  where- 
upon issue  was  joined.  The  cause  was  tried  before  JSrt- 
kine,  J.,  at  Westminster,  at  the  sittings  after  Trinity  Term, 
1840,  when  the  indenture  of  apprenticeship  was  put  in* 
The  original  indenture  was  in  the  usual  form,  and  bore  a 
U  stamp,  and  at  the  back  of  it  was  written,  in  the  hand- 
writing of  the  defendant,  the  indenture  upon  which  the  pre- 
sent action  was  brought,  in  the  following  terms :  Whereas 
the  within-named  parties  have  mutually  agreed  that  the 
within-named  apprentice  shall  be  assigned  to  Thomas  Cox, 
of  Southampton  Street,  Strand,  in  die  county  of  Middlesex, 
Tailor;  now,  therefore,  it  is  hereby  witnessed,  that  the 
within-named  Jacob  Bond,  at  the  request,  and  by  and  with 
the  approbation  of  the  within-named  Anthony  Morris,  and 
Elizabeth  Morris,  (testified  by  their  being  parties  to  and 
executing  these  presents),  hath  granted,  assigned,  and 
turned  over,  and  by  these  presents  doth  grant,  assign,  and 
turn  over  the  said  A.  Moiris  to  the  said  T.  Cox,  to  serve 
hiia  as  his  apprentice,  under  the  conditions,  and  accon^Ung 
to  the  terms  within-mentioned,  saving  and  except,  that  in- 
stead of  the  said  T.  Cox  paying  the  said  A.  Morris  a  part 
of  his  earnings,  he,  the  said  T.  Cox,  shall  find  the  said  A* 
Morris  in  food,  lodging,  and  clothing,  from  the  day  of  the 
date  hereof  for  the  remainder  of  the  within  mentioned  term 
of  five  years  and  a  half,  and  one  year  more.  And  the  said 
T.  Cox  doth  hereby  covenant  and  agree,  in  consideration  of 
6L,  and  the  fiiture^services  of  the  said  apprentice,  to  accept, 
take,  and  receive  him,  the  within-named  A.  Morris,  to  be. 
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1841.  remaiiiy  and  continue  as  his  apprentice  duiing  the  remainder 
of  the  within-mentioned  term,  and  under  the  conditions  be- 
fore named,  and  shall  teach  and  instruct,  or  cause  to  be 
taught  and  instructed,  the  said  apprentice  in  the  art,  mys- 
teiy,  and  trade  of  a  Tailor,  which  he  now  useth,  according 
to  the  said  indentures :  In  witness  ndiereoi^  StcJ*  It  appeared 
that  this  indenture  was  not  stamped  at  the  time  of  its  exe- 
cution, but  a  1/L  stamp  had  since  been  placed  upon  it.  An 
objection  was  now  raised  on  behalf  of  the  defendant,  that 
this  stamp  was  insufficient  under  the  terms  of  the  Stamp 
act,  (55  Geo.  3,  c.  184,  sched,  part  1),  for  that  the  instrur 
ment  not  only  assigned  the  apprentice  to  a  new  master,  for 
the  remainder  of  the  already  existing  term  of  five  years  and 
a  half,  but  created  a  new  term  of  one  year  more,  in  respect 
of  which  new  covenant,  a  forther  duty  was  payable.  Hie 
learned  judge  overruled  the  objection,  but  gave  the  defond** 
ant  leave  to  move  to  enter  a  nonsuit,  and  the  jury  found  for 
the  plainti£P,  damages  102.  16«. 

BompaSf  Serjt,  in  Michaelmas  Term,  obtained  a  rule  for 
setting  aside  the  verdict,  and  entering  a  nonsuit,  against 
which 

Talfourd,  Serjt  now  shewed  cause.  The  instrument 
might  be  treated  either  as  a  new  indenture  of  apprentice- 
ship, or  as  an  assignment  of  the  remainder  of  the  already 
existing  term,  and  in  either  case  the  stamp  which  it  bore 
was  sufficient  It  was  erroneously  construed,  when  it  was 
said  that  it  created  any  new  term ;  for  the  efiect  of  it  in  this 
respect  was  only  that  the  new  master,  in  consideration  of 
the  services  of  the  apprentice,  should  provide  him  with  food, 
lodging,  and  clothing  beyond  the  term  of  the  original  sp- 
prenticeship.  The  case  of  The  King  v.  The  InhabUantt  of 
Louth  (a),  was  in  point 

(o)  8  B.  ft  C.  247 ;  2  M.  S'  Ry  273.  S.  C. 


V, 

Cox. 


EASTER  TERM,  4   VICT.  665 

Bompas,  Seijt,  in  support  of  the  rule.  The  instm-  *  1841. 
raent  required  two  stamps,  one  in  relation  to  the  assign-  Morris 
ment  of  the  apprentice,  the  other  upon  the  creation  of 
a  new  term  of  apprenticeship,  of  one  year  beyond  that 
which  existed  under  the  original  indenture.  All  the  mte- 
rest  of  the  old  master  was  conveyed  to  the  new  master,  but 
beyond  this  interest  there  was  a  new  interest  created.  A 
distinction  was  maintwied  throughout  the  Stamp  Act,  be- 
tween assignments,  and  new  indentures,  and  as  this  instru- 
ment was  in  effect  both  an  asaignment  and  a  new  indenture, 
it  ought  to  bear  a  stamp  in  respect  to  each  of  its  provisions, 
as  much  as  if  those  provisions  had  formed  the  subject  of  se- 
parate instruments.  [^CoUmani  J. — Might  not  the  parties, 
without  any  evasion  of  the  Stamp  Laws,  have  destroyed  the 
ori^nal  instrument,  and  then  have  executed  a  new  deed  of 
apprenticeship,  by  which  the  apprentice  might  have  been 
bound  for  the  additional  year ;  and  would  more  than  a  li 
stamp  have  been  required  in  that  case  ?]  The  parties  had 
not  adopted  that  course,  and  if  they  had  chosen  to  include 
the  double  object  in  one  instrument,  they  must  take  the 
consequences  of  their  own  act 

TiNDAi^  C.  J. — Unless  the  additional  stamp  is  clearly 
imposed  upon  the  instrument  by  the  Very  terms  of  the 
Stamp  Act,  I  think  that  we  should  not  yield  to  this  ob- 
jection, and  on  looking  at  the  words  of  the  Act,  it  appears 
to  me,  that  there  is  no  necessity  for  the  double  stamp. 
The  words  are,  ^  Indenture  or  other  instrument  in  writing, 
containing  the  covenants,  articles,  or  agreements,  for  or  re- 
lating to  the  service  of  any  apprentice,  clerk,  or  servant, 
who  shall  be  put  or  placed  to,  or  with  a  new  master  or  mis- 
tresef,  either  by  assignment,  transfer,  or  turn  over,  or  upon 
the  death,  absence,  or  incapacity  of  the  former  master  or 
mistress,  or  otherwise,  or  any  writing  whatsoever,  whereby 
any  such  assignment,  transfer,  or  turn  over  may  be  effectuated 
or  ascertained."  Now  I  cannot  help  thinking  that  no  other 
words  would  have  been  used,  beyond  the  mere  word  ^^  as- 
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1841.     *  signmenti''  unless  it  was  intended  by  the  Iq^tsktnre  that 
MoREiB       there  might  be  in  the  assignment  some  new  teims  cieafted 
«•  upon  the  taking  of  the  apprentice  by  the  new  master ;  and 

the  use  of  these  various  words  '^  assignment,  txansfer,  or 
turn  over,"  coupled  with  the  previous  description  of  the  ior 
strument  describing  it  as  containing  the  covenants,  articlei^ 
or  agreement  relating  to  such  assignment,  &c.,  seems  to 
imply  this.  The  word  ^<  assiimment"  alone  would  have 
confined  the  operation  of  the  Act  to  the  simple  relation  as 
it  existed  between  the  old  master  and  the  apprentice,  but 
where  you  find  all  these  words  employed,  I  think  that  we 
are  justified  in  drawing  the  conclusion  that  they  may  in* 
dude  the  introduction  of  some  new  terms  in  the  deed 
the  new  master,  and  that  it  is  sufficient,  that  in  this 
the  same  stamp  is  imposed  as  that  which  is  stated  to  be  re- 
quisite upon  an  assignment,  transfer,  or  turn  over,  under  the 
terms  of  the  statute. 

BoBANatTET,  J. — I  also  think  that  it  is  dear  that  the 
second  stamp  which  it  is  contended  ought  to  have  been 
placed  upon  this  deed,  is  not  necessaiy,  unless  it  obviously 
appears  firom  the  words  of  the  statute  that  it  is  imposed. 
The  substance  of  this  transaction  is  this ;  that  when  the  ap- 
prentice has  served  his  first  master,  during  a  certain  specified 
period,  a  new  agreement  is  entered  into,  by  one  instrament, 
the  effect  of  which  is  to  put  the  apprentice  to  serve  a  new 
master  for  the  remainder  of  the  period  for  which  he  was 
bound  to  serve  his  old  master,  and  one  year  more,  making 
the  deed  of  apprenticeship  for  five  years  and  a  hal(  plus 
one  year,  which  will  make  it  six  years  and  a  half  altogether. 
The  question  is,  whether,  by  the  terms  of  the  act  of  par- 
liament, a  second  stamp  is  expressly  required?  This  is  an 
indenture  in  writing,  containing  ^covenants,  artidesi,  <» 
agreements,"  concerning  an  apprentice  put  to  a  new  master, 
whereby  a  ''  transfer,  assignment,  or  turn  over,"  is  eflbcted, 
and  on  this  a  IL  stamp  is  imposed.  It  seems  to  me,  that  it 
is  not  required  by  this  act,  that  there  should  be,  firrt  df  all 


9, 

Cox. 
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a  Stamp  imposed  for  the  transfer  of  the  apprentice,  for  the  l^^l- 
residue  of  the  term  of  five  and  a  half  years,  and  then  an  Morris 
agreement  stamp  of  1/L  for  the  additional  term  of  one  year, 
contended  for,  but  that  the  one  stamp  is  suflSdent 

CoLTHAN,  J. — It  appears  to  me,  that  the  intention  of  this 
act  does  not  comprehend  only  what  may  be  called  a  bare 
and  mere  assignment,  because  it  authorizes  for  the  K  stamp 
the  introdudng  of  covenants,  articles,  and  agreements  re- 
lating to  the  service  of  the  apprentice,  which  may  vary 
from  the  original  covenant  If  so,  a  bare  assignment  only 
is  not  contemplated,  but  new  terms,  varying  the  original 
contract,  may  be  introduced  If,  indeed,  the  effect  of  the 
adoption  of  this  principle  was  to  produce  any  evasion  of 
the  act,  it  might  give  rise  to  some  doubts,  but  it  seems  to 
me,  that  it  is  clear,  that  if  the  parties  had  agreed  to  cancel 
the  original  agreement,  by  taking  off  the  seal,  they  would 
have  destroyed  its  effect,  and  a  new  indenture  might  have 
been  executed,  for  which  a  IL  stamp  only  would  have  been 
necessary,  and  which  would  have  been  unimpeachable. 

Ebskins,  J. — I  am  also  of  opinion,  that  the  legblature 
did  not  contemplate  a  mere  assignment  in  imposing  this 
duty,  but  intended  that  it  should  cover  all  such  new  terms, 
upon  which  the  apprentice  might  be  turned  over  from  the 
first  to  the  second  master,  and  I  think  that  this  deed  is  suf- 
ficiently protected  by  the  imposition  upon  it  of  the  same 
duty  as  would  have  been  required  upon  the  original  binding. 

Rule  discharged. 


Shibeb  v.  Walkeb. 
ISOMPAS,  Serjt.,  showed  cause  against  a  rule  which  had  it  ig  now  an 
been  obtained  in  this  suit,  for  rescinding  an  order  to  hold  to  JJjf  ^^^g. 

davits  sworn 
by  tbe  plaintiff  or  defendant  in  the  cause,  are  excepted  from  the  operation  of  Rule  5,  of  H.  T., 
2  Wm.  4,  and  that  the  addition  and  degree  of  such  persons  need  not  be  inserted  in  the  description 
of  the  deponent,  hut  thej  may  describe  themselves  as  such  plaintiff  or  defendant  respectively. 
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1841.        bail  made  by  Alderson,  B.  at  Chambers,  on  the  Ilthof 
Shirer       Maixjh,  1841.     He  took  a  preliminaiy  objection  to  the  affi- 
9'  davit  on  which  the  rule  had  been  obtained.    It  purported 

to  be  sworn  by  the  defendant  in  the  cause,  who,  however, 
was  not  described  by  any  other  title  or  addition.     He  con- 
tended that  this  was  insufficient     The  rule  of  H.  T.,  2 
Wm.  4  (a)  was  positive  in  its  provisions,  that  ^  The  addi- 
tion of  every  person  making  an  affidavit  shall  be  inserted 
therein."    There  appeared  to  have  been  much  diversity  of 
opinion  in  the  various  courts,  as  to  the  proper  construction 
to  be  put  upon  this  rule.     The  rule  in  the  King's  Bench,  of 
M.  15,  Car.  2  (6),  directed  that  the  names  of  the  deponent 
or  deponents  must,  in  every  instance,  be  stated  fiilly,  and 
not  by  initials,  or  any  contraction  of  the  first  or  other  names, 
or  if  the  true  place  of  abode  is  not  stated^  it  will  vitiate  the 
affidavit  From  an  Anonymous  case(c),  decided  under  the  old 
rule,  it  appeared  that  a  difference  existed  between  the  prac- 
tice of  dlis  Court,  and  the  Court  of  King's  Bench ;  for 
tiiere,  it  was  held  that  an  affidavit  in  support  of  a  motion 
made  in  die  course  of  a  cause,  which  stated  the  abode  of  the 
defendant,  and  styled  him  defendant,  was  sufficient,  thou^ 
it  did  not  contain  the  addition  of  his  degree ;  and  the  Court 
then  observed  that  there  was  no  rule  in  this  Court,  as  there 
was  in  the  King's  Bench,  specially  requiring  the  addition  ci 
deponents.     In  Lawson  v.  Case  (cQ,  the  Court  of  Exchequer 
held  that  the  rule  of  H.  T.,  2  Wm.  4,  required  the  addition 
of  all  persons,  whedier  parties  to  the  suit  or  not;  and  in 
Brooks  V,  Farlar  (e),  the  same  decision  was  arrived  at  by 
this  Court,  after  the  case  of  Poole  v.  Pembrey  (/)  had  been 
cited.     In  Sharp  v.  Johnston  {g\  the  deponent  to  an  affida- 
vit was  a  prisoner  in  the  Fleet,  and  the  Court  held  that  a 
description  of  him  in  the  affidavit  as  such  prisoner  was  sof- 

(a)  Ante,  vol.  1,  p.  184.  (e)  3  Scott»  654,  S.  C.  ^afo, 

(6)  Petersdorff's  New  Abr.  p.  vol.  5,  p.  361. 

120 ;  Jerv.  Rules,  58.  (/'i  1  Tyr.  38r»  S.  C.  JbOe^ 

(c)  6  Taant.  73.  vol.  1,  p.  693. 

(d)  Ante,  vol.  2,  p.  40,  S.  C.  1  (^)  2  Bing.  N.  G.  246. 
C.  &  M.  481. 
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fident     Tindah  C.  J.,  stating  his  opinion  that  the  spirit        1841. 
and  tenns  of  the  rule  should  be  strictly  complied  with.  Shtbeb 


Talfourd,  Serjt,  in  support  of  the  rule.  The  strict  and 
literal  compliance  with  the  terms  of  the  rule  of  Courts  had 
been  long  dnce  dispensed  with  in  cases  of  plaintiff  and  de- 
fendant deponents.  Any  reference  to  the  practice  before 
the  Rule  of  H.  T,,  2  Wm.  4  was  out  of  place  here ;  and 
since  that  rule  had  been  promulgated,  there  were  many  au- 
thorities which  clearly  established  the  proposition  contended 
for.  Jackson  v-  Chard  (a),  Angela.  Ilder  (b),  Poole  v.  Pern" 
brejft  Sharp  v.  Johnston. 

TiNDAi<,  C*  J. — It  is  extremely  important  that  the  prac- 
tice of  all  the  Courts  should  be  alike.  We  will  consult  the 
rest  of  the  judges  upon  this  point 

On  a  subsequent  day. 

Per  Curiam.  The  Judges  have  met,  and  they  all  de- 
clare that  affidavits  sworn  by  plaintiffs  or  defendants  are  ex- 
empted fit>m  the  operation  of  this  rule.  It  is,  therefore, 
enough  in  such  cases  to  say,  ^^  the  above-named  plaintiff  or 
defendant,"  as  the  case  may  be,  neither  the  place  of  abode 
nor  the  addition  being  necessary. 

Upon  other  grounds  the  rule  was  discharged, 
(a)  Ante,  vol.  2,  p.  469.  (&)  6  M.  &  W.  163. 


9. 

Walkeb. 


Wood  t;.  Morewood. 

t/l#  •  D.  HILL  moved  for  a  rule,  calling  on  the  defendant  At  the  trial  of 
to  shew  cause  why  a  rule  nisi,  which  had  been  obtained  on  trespass  in 

which  the  ques- 
tioQ  raised  was  opon  the  plaintiff's  title  to  an  estate,  upon  which  the  trespass  was  alleged  to  oaye 
been  committed,  a  deed  was  prodnced  by  the  plaintiff  which  came  by  surprise  upon  the  defendant, 
who  thereupon  submitted  to  a  verdict.  The  defendant  having  obtamed  a  rule  nisi  for  a  new  trial 
upon  the  ground  of  surprise,  the  plaintiff  sought  to  procure  a  copy  of  a  deed,  said  to  be  in  the 
possession  of  the  defendant,  and  which  it  was  supposed  might  vary  the  title  set  up  on  the  deed 
produced  by  the  plaintiff  at  the  trial ;  but  it  was  held  that  he  was  not  entitled  as  of  right  to  demand 
an  inspection  of  the  deed ;  and  it  appearing  that  the  deed  was  a  public  document,  the  content! 
of  which  were  set  forth  on  the  fisLce  of  an  inquisition,  jMwt  mortem^  filed  in  the  Bolls  Chap«l|  the 
Court  refused  to  compel  the  production  of  the  original. 
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1841.       his  behalf,  for  a  new  trial,  should  not  be  discharged,  nnlesa 
^''^^f^^    the  defendant  delivered  to  the  plainti£P  at  his  (the  plaintiff's) 
f'-  cost,  a  true  copy  of  a  certain  conveyance  executed  by  one 

Sir  John  Zouch  in  the  30th  year  of  the  reign  of  Q^een 
Elizabeth,  within  a  certain  time,  antecedent  to  the  day 
upon  which  that  rule  for  a  new  trial  would  come  on  for 
aigament  It  was  an  action  of  trespass ;  the  cause  was 
tried  at  Derby,  before  Tindal,  C.  J.,  when  a  verdict  passed 
for  the  plaintiff.  The  rule  for  a  new  trial  had  been  ob- 
tained by  the  defendant,  upon  the  ground  of  surprise,  which 
consisted  in  the  unexpected  production  of  a  certain  deed 
by  the  plaintiff  affecting  the  title  to  the  property  in  respect , 
of  the  trespass  on  which  the  action  was  brought,  and  upon 
the  legal  ownership  of  which,  the  rights  of  the  plaintiff  and 
defendant  depended.  The  deed,  a  copy  of  which  it  was 
the  object  of  this  rule  that  the  plaintiff  should  obtain, 
was  supposed  to  relate  materially  to  the  title  of  both 
plaintiff  and  defendant  in  reference  to  the  validity  of  the 
settlement  effected  by  the  prior  existing  instrument  pro- 
duced by  the  plaintiff,  and  the  plaintiff  having  no  means  of 
procuring  a  copy  of  it,  it  was  submitted  that  the  Court  would 
interfere  to  place  him  in  such  a  position  as  to  enable  him 
to  know  upon  what  precise  grounds  his  title  was  to  be  dis- 
puted. This  was,  in  fact,  but  a  renewal  of  the  application 
made  in  Michaelmas  Term,  (a),  when  the  rule  was  refused 
upon  an  understanding  tiiat  the  defendant's  deed  should  be 
placed  in  the  hands  of  counsel  for  inspection,  an  assurance 
to  that  effect  having  been  given  by  the  Solicitor  General, 
who  was  in  Court  AppEcations  had  since  been  made  to 
the  attorneys  for  the  defendant,  who  had  been  called  upon 
to  fulfil  this  undertaking  of  their  counsel,  but  they  had  re* 
fused  to  produce  the  document  in  question,  declaring  that 
the  promise  made  by  the  Solicitor  General^  was  un- 
authorized by  them.  Notice  had,  tiiereupon,  been  g^ven 
to  them  of  this  renewed  motion.  It  was  contended,  that 
the  Court  had  the  power  to  compel  die  production  of  the 
instrument,  and  would  not  hesitate  to  exercise  it    New  trials 

(a)  Ante,  p.  44. 
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were  not  granted  ex  debito  juatitise^  but  according  to  the  1841. 
discretion  of  the  Court  only,  and  that  which  was  now  wood 
demanded,  being  only  a  fidr  and  equitable  measure  to  the  «• 

plaintiff,  the  Court  would  not,  unless  that  was  granted 
which  was  sought  to  be  obtained,  permit  the  defendant  to 
have  his  rule  for  a  new  trial.  The  plaintiff  was  entitled  to 
have  an  opportunity  of  examining  and  answering  the  case 
sought  to  be  set  up  by  the  defendant,  upon  the  hearing  of 
the  nile,  he  could  not  be  fiiUy  prepared  without  having  an 
inspection  of  the  deed.  The  defendant,  it  was  to  be  ob- 
served, was  allying  surprise  as  the  ground  on  which  he 
sooght  a  new  trial,  but  he  was  bound,  in  order  to  make  out 
that  aQegation,  to  bring  all  the  facts  upon  which  that  sur* 
prise  could  be  proved  fully  before  the  Court.  The  plain- 
tiff might  produce  aflSdavits,  but  they  could  not  apply  to 
the  substantial  ground  of  the  motion.  [Tindak  C.  J. — The 
Court  is  looking  at  its  power  to  call  for  the  production  of 
this  deed.  When  the  case  comes  on  for  argument,  the 
deed  will  be  in  Court,  and  if  it  is  necessary  upon  its  pro- 
duction that  you  should  have  any  affidavits  upon  that  part 
of  the  subject,  you  will  have  time  ^ven  to  you  for  that 
purpose].  The  real  position  of  the  plaintiff  was  just  as  if 
the  defendant  pleaded  the  deed,  and  did  not  make  profert 
of  it.  The  Court  might  save  aU  that  delay  which  would  be 
the  consequence  of  the  production  of  the  instrument  only 
at  the  time  of  hearing  of  the  rule,  by  granting  the  present 
application.  In  Hewitt  v.  Pigott  (a),  where  a  deed  had 
been  produced  and  read  on  a  trial  by  one  party,  the  Court 
compelled  him  to  permit  the  other  party  to  inspect  that 
deed  in  case  of  a  new  trial 

The  Court  having  granted  a  rule  nisi. 

The  SoUeitor  General,  on  a  subsequent  day,  shewed 
cause.     He  urged  that  no  sufficient  ground  for  the  motion 

(a)  Ani€,  vol.  1,  p.  219,  S.  C.  7  Bing.  400;  5  Mo.  &  P.  252. 
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1841.       Iiad  been  shewn;  for  that  not  only  was  there  no  statement 

^""■">'^""'^     of  there  being  any  real  necessity  for  the  production  of  the 

9.  deedi  but  the  plaintiff  did  not  even  swear  that  he  was  ig- 

MoEEwooa    ^^^^^  ^f  .^  contents.     The  deed,  bMdeSr  it  waa  now 

sworn,  was  a  public  document,  and  it»  contents  wese  fully 

set  forth,  in  the  inquisition,  post  mortem,  taken  in  the  reiga 

of  James  the  First,  which  wasduly  filed  at  the  Rolls  CfaapeL 

The  plaintiff  had  access  to  that  inquisition  as  well  as  the 

defendant,  and  could  as  well  leain  its  contents  by  that 

means,  as  by  the  production  of  the  originaL 

M.  D.  HiU  contra,  contended,  that  he  was  still  entitled        , 
in  strictness  to  have  the  rule  made  absolute. 


I 


TiNDAL,  C.  J. — ^I  think  that  the  plaintiff  has  no  ri^  lo 
insist  upon  this  deed  being  produced.  It  is  a  public  docu- 
ment, and  as  much  open  to  the  plaintiff  as  to  the  defendant, 
and  the  plaintiff  cannot  call  for  the  production  of  the  CMoginal 
as  a  matter  of  right    This  rule  must  be  discharged. 

Rule  dischaiged. 


WooLNER  and  Another  v.  Devereuz. 

Where  a  judge  C/  HANNELy  Serjt,,  moved  for  a  rule,  calling  upon  the  de- 
had  made  an  fendant  to  shew  cause,  why  an  order  made  by  Aldenon^  B. 
""kStXto  ^*  ^^  Chambers,  on  the  6th  of  March,  should  not  be  rescmded. 
permit  the  de-  From  the  affidavits,  it  appeared,  that  a  summons  was  taken 

fendant  to  in-  ^ 

spect  and  take  out  before  the  learned  judge,  on  behalf  of  the  defendant, 

promMsory  Calling  upou  the  plaintiff  to  shew  cause  why  he  should  not 

"h^hS"  ^  permitted  to  inspect  and  take  a  copy  of  the  promissoiy 

action  was  note  on  which  the  action  was  brought  on  payment  of  the 

Court  refused  costs  occasioned  to  the  plaintiff  by  such  inspection.     When 

to  rwdnd  thaJ  *^^  parties  werc  before  the  learned  judge,  it  was  argued  by 

order,  although 

it  was  sworn  that  no  special  grounds  were  stated  at  Chambers  upon  which  th«  onkr  wis 

founded. 
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the  plaintiff  that  his  lordship  ought  not  to  make  such  an  order 
as  was  desired,  unless  grounds  were  stated,  upon  affidavit,  to 
shew  that  some  necessity  existed  for  the  defendant  to  have  a 
copy  of  the  instrument  But  the  learned  judge  stated  that 
that  practioe  was  obsolete^  that  he  had  made  several  orders 
without  any  sudi  affidavit,  and  he  thereupon  made  the  order 
in  question.  It  was  now  uxged,  that  the  judge  had  acted 
u|Mm  an  errcmeous  principle,  and  that  unless  some  reason 
had  been  stated  fer  the  application,  he  ought  not  to  make 
the  order.  He  cited  Thrdfali  v.  Webster  (a),  HUdyard  v. 
Smih{h\  LuMt  Practice,  vol.  2,  p.  747,  Chit.  Arch.  vol.  2, 
p.  1023. 
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1841. 


WOOLNKR 

and  Anotbcr 
Deverbux. 


T^MDALy  C.  J. — ^lliere  is  no  doubt  that  the  judge  has  ju- 
risdiction to  make  such  an  order,  if  the  circumstances  call 
fijr  it ;  as,  if  there  is  any  su^estion  of  forgery,  or  that  the 
instrument  has  been  dealt  with  since  it  was  executed,  or 
where  the  ^Muiy  swears  that  he  has  no  recollection  that  he 
has  made  such  a  note.  It  does  not  appear  to  me,  that  wc 
ought,  in  this  case,  to  interfere,  by  setting  aade  the  order. 
It  was  matter  which  was  very  much  in  the  discretion  of  the 
learned  judge  before  whom  the  application  was  made.  No 
doubt,  in  the  course  of  practice,  the  habits  of  learned  judges 
will  assimilate,  and  they  will  all  come  to  some  uniform 
mode  of  proceeding ;  but  we  cannot,  in  this  case,  set  aside 
the  order  whidi  has  been  made. 


The  rest  of  the  Court  concurred. 


Rule  refused. 


(a)  I  Bing.  I6l,  S.  C.  7  Moore, 
559. 


(6)  1  Bing.  451,  S.  C.  8  Moore, 
586. 


VOL  IX. 


X   X 


D.    P.   C 
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1841. 

Griffiths  v.  Roberts. 

To  an  action  ^IIEE,  Serjty  moved  for  a  rule,  calling  upon  the  jdaintiff 
ment  tode-'  ^^  shew  cause^  why  so  much  of  an  order  made  by  Mawkj  J^ 
of SrtdndJSl-  *^  Chambers,  as  directed  the  defendant  to  select  one  of 
'"gsto  be iup.  three  pleas,  which  he  sought  to  put  upon  the  record,  AoM 
plaintiff,  the  not  be  rescinded,  and  why  the  defendant  should  not  be  at 
sooght  to  plead,  lii>^^7  to  plead  those  three  pleas.  It  was  an  action  on  an 
in  addition  to     agreement,  by  which  the  defendant  undertook  to  ddiiver  to 

pleas  of  non  .     7        . 

anump8it.that    the  plaintiff,  within  twelve  weeks,  etdungs  of  certain  draw- 

the  plaintiff         •  ,  i«-ii'i         i««/«»i«i  •  jj 

delivered  unfit  ^^^^g^  ^  be  Supplied  by  the  plamtiff,  which  were  mteiKled 
"tiiSXt  ^  illustrations  of  a  work,  called,  «  West  Views  of  London." 
the  defendant     The  pleas  which  the  defendant  sooffht  to  put  upon  the 

was  prevented  -       a* 

by  the  act  of  record  were,  first,  non  assumpsit ;  secondly,  that  the  plaintiff 
completing  his  ^^  ^^^  Supply  the  said  drawings,  as  alleged  in  the  declara- 
feTvc^dliu  ^^^^ '  thirdly,  that  the  plaintiff,  for  an  unreasonable  time 
cense,  three  after  the  making  of  the  alleged  agreement,  neglected  to 
namely,  that  supply  the  defendimt  with  the  said  drawings,  and  thereby 
nottSfthi^  prevented  the  defendant  from  etching  the  same,  and  de- 
drawing;  that  livering   them  within   twelve  weeks;   fourthly,  that   the 

theplamtiff  ,  .     ri,  ,  ,.  ,  i        i   ^      ,  /.       ,  ^  i  • 

neglected  to  piamtiii  delivered  to  the  defendaot,  for  the  purpose  of  his 

drawing  for  preparing  the  said  etching  unfit  and  improper  outlinea ; 

ahie  "im'HSer  ^^^^7^  ^^  ^®  plaintiff  delivered  certain  drawings  to  the 

the  making  of  defendant,  but  that  they  were  unfit  and  improper  for  the 

and  £ereby^''  purpose  for  which  they  were  intended;  sixthly,  that  the 

Sefendl^  ^m  d^^ndant  was  prevented  by  the  act  of  God,  and  by  illness 

delivering  the  fix>m  delivering  the  sidd  etclmas ;  and  seventhly,  leave  and 

etchmgs  within     , 

the  specified  license.     The  learned  judge  at  Chambers  had  allowed  the 

thTpiaintiff  ^^^  fourth,  sixth,  and  seventh   pleas,  but   rejected   the 

dmwin***  *b  *t  ^^^'^^  third,  and  fifth,  fi-om  which,  however,  he  gave  the 

that  they  were  defendant  leave  to  select  one.     It  was  now  uiged  that  those 

proper  for  the  pleas  contained  matters  of  defence,  which  were  distinct  in 

CowTn^used'  ^^^^  nature  from  any  others,  and  all  of  which  were  perfectly 

to  allow  there  consistent      \  Tindol.  C.  J. — I  think   you  seem  to  have 

three  pleas  to  ^  •' 

be  pleaded,       pleas  upon  the  record  already,  which  will  let  in  all  your 

but  gave  the 

defendant  leave  to  select  one  from  among  them. 
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defences.    Some  of  those  which  you  propose  are  duectly  at       1841. 
variance  with  others,  and  although  this  does  not  make  them     GsvnrHs 
bad  pleas,  it  induces  the  Court  to  pause  before  they  exercise  v* 

the  discretion  with  which  they  are  invested.  IBosanquet,  J. 
— ^In  the  third  plea,  you  say  that  the  drawings  were  not 
delivered  in  a  reasonable  time:  i^  as  it  is  said  in  the 
second  plea,  they  were  not  delivered  at  all,  they  could  not 
have  been  delivered  within  a  reasonable  time.  The  allow- 
ance of  such  pleas  would  entirely  defeat  the  object  of  the 
roles  of  Court  of  H.  T.,  4  W.  4.,  (a)].  There  was  a  wide 
distinction  between  the  delivery  of  the  drawings  within  a 
reasonable  time,  and  the  omission  to  deliver  them  at  all. 
[Tindaly  C.  J. — By  one  of  the  pleas  which  is  allowed,  you 
say,  that  you  were  prevented  by  the  act  of  God  from  com- 
pleting your  contract  If  that  is  an  honest  defence,  it  is  a 
complete  answer.]  All  the  pleas  might  be  true,  and  they 
fhlly  met  the  requisites  of  the  rule  in  respect  of  the  distinct 
nature  of  their  allegations. 

Tnn>ALf  C.  J. — ^These  pleas  cannot  all  be  true.  The 
object  of  the  Statute  of  Anne,  (4  &  5  Anne,  c.  16,  ss.  4  &  5) 
was  to  give  a  great  advantage  to  defendants,  but  the  rules 
of  Court  of  H.  T.,  4  Wm.  4,  interpose  the  protection  of 
the  Court  on  behalf  of  plaintifik,  that  defendants  shall  not 
weave  nets,  whereby  to  catch  the  parties  who  are  suing  in 
respect  of  remedies  for  injuries  done  to  them.  You  may 
have  your  choice  of  one  of  these  three  pleas,  but  you  cannot 
be  allowed  to  plead  them  alL 

The  rest  of  the  Court  concurred. 

Rule  refused. 

(a)  Anie,  vol.  9,  p.  313. 
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CocKBUBN  and  Another  v.  Newton. 

dl  mSJTe^n     ^  RAM  WELL  flhewed  cause  against  a  nde,  which  had 
dispute  at  the    been  obtained  by  the  SoUciior  GeneraL  fiyr  an  attachment 

time  of  an  . 

order  of  refer  against  the  defendant  i(x  the  non-payment  of  the  sum  of 

submitTed^to  ^^^^  ^'«  ^<^->  Awarded  by  the  arbitrator  to  be  paid  by  him 

M  JwiSSS^r^  to  the  plaintiflk      He  objected  to  the  sufficiency  of  the 

*»y.^«  «^«jof  award  upon  two  grounds : — ^fiist,  that  it  was  not  final  in 

aiiitrator  its  adjudication,  and,  secondly,  that  the  arbitrator  had  ex- 

thede^dmnt  needed  his  authority  in  directing  the  costs  of  the  action 

^^Umtfir"  to  be  paid  to  the  defendant  on  a  particular  day,  althoi^ 

the  sum  of  by  the  order  of  reference,  those  costs  were  directed  to  abide 

lance'and  in-  the  event  of  the  suit     The  award  set  out  the  order  of  le- 

Kfriie*^  ference,  dated  the  13th  of  December,  1839,  by  which  it  was 

date  of  the  ordered,  that  all  matters  in  difference  between  the  parties  in 

order  of  refer-  /  .  r  l 

ence,  «*exc]a.  a  Certain  cause  depending  in  this  Court,  at  the  time  of  the 

an  acoooaC^  Order,  should  be  referred  to  the  arbitrament  of  a  learned 

MrtofThe**  Serjeant,  the  costs  of  the  cause^  including  the  costs  of  the 

Dlaintiffi,  for  a  application  for  a  special  jury  consequent  thereon,  to  abide  the 

have  been  sus-  event  of  the  award,  and  the  costs  of  the  reference  and  award 

to  the  aroounT  ^  be  in  the  discretion  of  the  arbitrator ;  it  then  proceeded  to 

of  32/.  I9«.  on  ^xa\a  various  enlarcrements  of  the  time  for  makini;  the  award 

certain  var-  °  ^ 

nished  hats  ;**  up  to  the  first  day  of  £k»ter  Term,  1841,  and  continnod  thus, 

said  claim,  in  *^  Now  know  all  men,  that  I,  the  said  arbitrator,  having  he«d 

a^iTvvnLhed  ^^'^  examined,  and  duly  considered  the  allegations  and  eri- 

hate.  he  found  dencc  which  the  said  parties  have  thought  proper  to  lay 

<-ient  evidence  before  me  concerning  the  premises,  do  make  and  publish 

before  him  by  ^"^  ™7  award  of  and  concerning  the  matters  to  me  referred 

lhew!*hlu^t*''  ^  aforesaid,  that  is  to  say,  I  find  that  at  the  date  of  the  said 

(he  date  of  the  order  of  reference,  there  was  a  balance  of  165iL  \2s.  1</.,  due 

said  order  of 

reference,  they 

had  sustained  any  loss  on  the  said  hats,  and  upon  that  ground,  and  for  want  of  sufficient  endenee 

of  such  loss,  he  awarded  diat  the  plaintifi  were  not  entitled  under  the  reference  to  reoofer  uy- 

thing  in  respect  thereof:*'  Hdd,  a  final  adjudication  of  the  matters  submitted  to  reference. 

By  an  oraer  of  reference,  the  costs  of  the  cause  were  ordered  to  abide  the  erent  of  the  award; 
the  arbitrator  decided  the  suit  in  favour  of  the  defendant,  and  ordered  the  plaintiff,  on  a  certaia 
day,  to  nay  him  those  costs :  Held^  no  objection  to  the  award,  for  that  the  defendant  was  oot 
deprived  of  any  right  which  he  poncssed  to  reooTtr  the  coats  at  an  earlier  date. 
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and  payable  irom  the  defendant  to  the  plaintiffs  on  the  ac- 
count between  them,  consisting  of  the  several  claims  and  de- 
mands in  the  particulars  of  demand,  and  set-off  in  the  said  ac- 
tion respectively  mentioned,  except  and  excluding  from  such 
account  a  claim  on  the  part  of  the  plaintifis  for  a  loss  alleged 
to  have  been  sustained  by  them  to  the  amount  of  32/L 19^., 
on  certain  varnished  hats,  and  that  the  plaintifis  are  now 
entitled  to  recover  from  the  defendant  for  the  said  balance, 
together  with  interest  thereon,  the  sum  of  1842.  2s.  Id.  and 
no  more ;  and  as  to  the  said  claim  in  respect  of  the  said 
loss  on  the  said  hats  I  ^^^  that  no  sufficient  evidence  has 
been  laid  before  me  by  the  plaintiflb  to  shew  that,  at  the 
date  of  the  said  order  of  reference,  diey  had,  in  fiust,  sus- 
tained any  loss  on  the  said  hats.     And  upon  that  ground, 
and  for  want  of  sufficient  evidence  of  such  loss,  I  find  that 
the  plaintifis  are  not  entitled  under  the  reference  to  recover 
anything  in  respect  thereof."    The  award  then  proceeded 
to  set  forth  the  grounds  upon  which  the  finding  of  the  ar- 
bitrator was  founded,  and  having  found  that  the  defendant 
was  entitled  to  succeed  in  the  cause,  he  ordered  the  amount 
of  the  award  upon  the  other  claims  to  be  paid  by  the  de- 
fendant to  die  plaintiffi  on  the  first  of  January,  1841,  and 
directed  that  at  the  same  time  and  place,  die  plaintiflfa 
should  pay  to  Messrs.  Frisch,  on  account  of  the  said  de- 
fendant, the  costs  which,  by  the  terms  of  the  said  order  of 
reference,  were  to  abide  the  event  of  die  award     It  was 
now  contended,  that  the  award  was  not  final  in  respect  of 
the  daim  for  a  loss  sustained  upon  the  varnished  hats,  and 
that  unless  that  claim,  which  was  an  existing  one,  on  the  part 
of  the  plaintifis  during  the  reference  was  disposed  of,  the 
award  could  not  be  deemed  to  be  good  or  sufficient    [7Vn- 
dal,  C.  J.— The  only  way  in  which  die  finding  is  intelligible 
is,  that  it  declares  this  was  not  a  matter  in  diffisrence  at  the 
time  of  the  order  of  reference,  and  that  the  arbitrator,  for 
the  sake  of  safety,  had  stated  this  fact  in  order  that  when 
the  claim  does  really  arise,  it  may  not  be  said,  that  it  has 
been  disposed  o£     The  award  will  not  be  bad  for  such  a 
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reason].  But  the  question  whether  a  loss  had  arisen,  vras 
one  upon  which  the  aibitrator  was  bound  to  decide,  and 
it  was  his  duty  to  saj  what  sum,  if  any,  was  payable  in 
respect  of  it  In  Fetch  v.  Conlan  (a),  to  an  action  bn>u|^t 
on  the  27th  of  June,  the  defendant  pleaded  by  way  of  set-, 
off,  a  claim  against  the  plaintifl^  which  was  not  payable  till 
August  1,  though  the  consideration  bad  been  received  by 
the  plaintiff  before  her  action  was  commenced.  Under  a 
judge's  order  of  July  27th,  by  the  oonsent  of  both  parties^ 
all  matters  in  difference,  includii^  the  daim  of  the  de- 
fendant in  her  setroff  in  the  action,  were  referred  to  arbi- 
tration ;  and  it  was  held,  that  the  claim  made  in  the  s^- 
off,  was  properly  entertained  by  the  arbitrator  as  a  mattor 
in  difference,  though  not  payable  till  after  the  date  of  the 
action  and  of  the  judge's  order.  The  meaning  of  the  words 
here  used  was,  that  a  loss  already  existed,  and  if  that  was 
so,  the  arbitrator  was  bound  to  acyudicate  upon  it.  It  was 
not  sufficient  to  say,  that  no  valid  claim  had  been  proved, 
but  a  daim  having  been  made,  it  ought  to  have  been  dis- 
posed o£  Re  Tribe  and  Uppertan  (6),  Romz  v.  Boards  (py 
Secondly,  the  arbitrator  had  exceeded  his  power  in  making 
any  order  at  all  as  to  the  day  of  payment  of  the  costs  of  the 
cause,  which,  by  the  order  of  reference,  were  directed  to  abide 
the  event  of  the  award.  The  suit  being  determined,  those 
costs  followed  as  a  matter  of  course,  and  the  arbitrator  was 
not  authorized  in  confining  the  defendant  to  any  particular 
day  on  which  he  might  demand  those  costs.  By  the  usual 
course,  he  might  be  entitled  at  an  earlier  period,  and  the 
Court  would  take  care  that  he  was  not  deprived  of  any  of 
his  rights  inddental  to  the  determination  of  the  cauae,  by 
an  excess  of  authority  on  the  part  of  the  arbitrator.  Seccambe 
v.  Babb  (rf).  \_Erskinef  J. — In  the  case  of  Harding  v.  For- 
shaw  {e\  a  cause  and  all  matters  in  difference  were 

(a)  5  Binff.  N.  C.  443  ;  7  Scott, 
441 ;  Anie^  voL  7,  p.  486»  S.  C. 

{b)  3  Ad.  &  £U.  295. 

(c)  8  Ad.  &  Ell.  290 ;  3  Nev.  & 
P.  382. 


(d)  6  M.  &  W.  129;  A»i€,  vol. 
8,  p.  167,  S.  C. 

ifi)  Ante,  ToL  4»  p.  761 ;  1  M. 
&  W.  415,  S.C. 
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ferred  to  ao  arbitrator,  the  costs  to  abide  the  event,  as  upon 
a  trial  at  law,  and  final  judgment  might  be  entered  up 
thereon  by  either  party.  The  arbitrator  awarded  that  the 
plaintiff  had  no  cause  of  action,  and  ordered  the  defendant 
to  pay  a  sum  of  money  to  the  plaintiff,  but  (he  added)  it 
was  not  intended  to  prevent  the  plaintiff  fiN>m  recovering 
upon  an  agreement  signed  by  the  defendant,  but  that  at 
present,  he  had  no  cause  of  action.  The  Court  there  held 
that  the  award  was  sufficient]* 


1841. 


COCKBURN 

and  Another 

V. 

Nbwton. 


Hie  Solicitor  Geiieral,  in  support  of  the  rule.  The 
award  shewed  that  the  arbitrator  had  been  over  cautious  in 
pointing  out  those  matters  upon  which  he  had,  and  those 
matters  upon  which  he  had  not  determined,  and  that  he 
had  excluded  nothing  from  his  consideration ;  and  the  fact 
of  one  part  of  the  plaintiff's  claim  being  left  undecided,  by 
reason  of  its  not  having  arisen  before  the  date  of  the  order 
of  reference,  did  not  shew  that  the  award  was  either  invalid 
or  uncertain.  The  finality  of  the  award,  however,  was 
clear,  because  it  found  that  the  plaintiff  was  entitied  to 
recover  a  certain  sum  and  *'  no  more,"  and  where  the  Court 
saw  no  uncertainty,  they  would  hesitate  before  they  gave  a 
party  the  benefit  of  such  an  objection.  He  was  then 
stopped  by  the  Court. 


TnnoAL,  C.  J. — I  am  of  opinion,  on  the  second  objection 
taken  in  this  case,  to  the  manner  in  which  the  arbitrator 
has  directed  that  the  defendant  shall  recover  his  costs,  that 
it  is  untenable,  because  the  decision  arrived  at  does  not 
take  away  from  the  defendant  the  right  which  he  has  to 
recover  his  costs  under  the  order  of  reference.  I  think  that 
if  he  is  entided  to  recover  them  under  that  order  at  an 
earlier  date  than  is  pointed  out,  his  right  in  this  respect  is 
not  affected  by  the  terms  of  the  award.  It  appears  to  me, 
that  the  effect  of  the  award  is,  that  if  the  costs  are  not  paid 
by  the  plaintiff  on  the  day  fixed  for  the  settlement  of  the 
matters  adjudicated  upon,  tlie  plaintiff  is  prevented  from 
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taking  out  execution  for  a  larger  balance  than  he  would  be 
entitled  to.  As  to  the  first  objecdon ;  if  there  is  any  fiuling 
in  the  awards  it  has  arisen  entirely  from  the  aribitratoi's  over 
caution,  and  from  his  desire  to  satisfy  each  party  that  his 
rights  have  been  frilly  investigated.  As  to  the  hats  spoken 
of,  the  arbitrator  says,  that  the  subject  was  not  a  matter  in 
difference  at  the  time  of  the  reference.  But  what  was  sub- 
mitted to  his  arbitration,  were  only  those  matters  whidi 
were  in  difference  at  the  time  of  the  order  of  reference, 
and,  therefore,  the  arbitrator  proceeds  to  investigate  what 
were  matters  in  difference  at  that  time.  He  says,  that  there 
was  no  evidence  before  him  to  shew  that  this  was  one  of 
the  subjects  referred  to  him,  and  when  he  makes  his  ad- 
judication, he  says,  that  this  was  not  a  question  referred  to 
him  at  all ;  and  then  he  goes  on  to  adjudicate  upon  other 
matters.  Looking,  therefore,  at  the  award,  with  an  inten- 
tion to  understand,  rather  tiian  to  misunderstand  its  terms, 
it  seems  to  me  that  there  can  be  no  doubt  upon  tiie  case ; 
and  it  certainly  foils  very  closely  within  the  decision  in 
Harding  v.  Forshatv. 


BosAKQUBT,  J. — I  am  of  the  same  opinion.  It  is  dear 
that  the  arbitrator,  in  this  case,  was  not  entitled  to  take  into 
consideration  any  claim  which  was  notamatterindiflerence 
at  the  time  of  this  order  of  refoi^nce;  In  the  award  whidi 
the  arbitrator  has  made,  it  is  expressly  pointed  out,  after  the 
statement  that  he  has  tbiken  all  matters  in  difierence  into 
consideration,  that  there  was  no  ground  of  claim  for  any 
loss  in  respect  of  these  hats  at  the  time  of  the  refeience, 
and  he,  therefore,  states  that  as  a  reason  why  the  claim  in 
that  respect  is  Excluded.  He  has  taken  the  whole  matters 
in  diffi^rence  into  considerati&n,  and  awatds  a  bdande  to  be 
paid  to  the  plaintiff  by  the  defendant;  acnd  tiien  he  says 
that  he  excludes  tiiis  particular  part  of  the  claim  fiiom  his 
allowance,  because,  at  the  time  of  the  submission,  there  was 
no  ground  for  it  I  think,  also,  that  the  other  objection 
with  regard  to  the  payment  of  costs,  is  without  foundatioiiy 
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because  the  costs  are  provided  for  by  the  order  of  reference 
itself  and  the  defendant  loses  nothing  by  the  arbitrator 
awarding  that  the  costs  shall  be  paid  before  a  certain  time. 

CoLTKANy  J. — It  appears  to  me^  also,  that  this  award 
can  be  supported.  Looking  at  it,  as  it  is  presented  to  us, 
for  it  is  to  be  observed  that  the  Court  can  only  form  an 
opinion  on  the  face  of  it,  I  think  that  the  reasonable  con- 
struction to  be  put  upon  it  is  abundantly  dear.  The  arbi- 
trator says,  that  the  claim  in  respect  of  these  hats  did  not 
exist  at  the  time  of  the  order  of  reference.  He  makes  that 
statement  by  way  of  setting  the  matter  in  dispute  further  at 
rest,  and  shewing  his  reasons  for  the  conclusion  at  which  he 
has  arrived.  As  to  the  question  with  regard  to  the  costcf,  I 
think  that  the  defendant  is  not  deprived  of  any  benefit  by 
the  restriction  made  as  to  the  time  of  the  payment,  because 
it  in  no  v?ise  takes  away  his  right  to  recover  the  costs  in  the 
usual  way. 

Ebskinb,  J. — As  far  as  the  facts  appear  to  the  Court  on 
the  fioe  of  this  award,  it  would  seem  that  the  plaintiff  made 
a  claim  against  the  defendant  toac  some  loss,  which  he  all^^ 
he  had  sustained  in  respect  of  some  varnished  hats.  How 
that  arises^  it  does  not  appear.  The  effect  of  the  award  is, 
that  in  point  of  fiict  the  plaintiff  had  sustained  no  loss  in 
respect  of  these  hats,  up  to  the  time  of  the  submission  to  re- 
ference, and  that  the  plaintifl^  therefore,  was  entided  to 
recover,  nothing,,  and  that  is  a  final  decision,  with  respect  to 
the  only  matter  in  difference  respecting  these  varnished  hats, 
which  was  brought  before  the  arbitrator.  It  is  said,  that  as 
the  aiitttxiitor  has  gone  on  to  state  facts  to  shew  the  ground 
of  his  diedsion ;  that^  as  he  says  that  no  loss  was  sustained 
at  the  time  of  the  reference,  the  award,  therefore,  ceases  to 
be  finaL  The  case  ot. Harding  v.  For$haw  shews,  that 
where  aA  arbitrator  decided  that  up  to  the  time  of  the  refe- 
rence, there  was  no  cause  of  action,  that  was  a  final  determi- 
nation of  all  matters  in  difference.    I  think,  therefore,  that 
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Q^^^^^  tion  npon  the  award  as  to  the  costs^  I  think  that  a  snflBcieat 

and  Another  answer  has  been  ahready  ^ven. 
Newton.  Rule  absolute  (a). 

(a)  See  Ward  v.  Hall,  ante^  p.  610. 


Fowler  and  Others  v.  Ricksrbt  and  Others. 

The  pUdntiff  I^CIRE  FACIAS.— The  Sherifis  of  London  were  com- 
judgmoiUii  an  ^^^[idedy  Whereas  Sarah  Fowler,  John  Gaunt,  and  BCatthew 
*ubUc^^*  Gaunt,  lately  in  the  Court  of  our  Lady  the  Queen  Victoria, 
under  the  pro-  of  the  Bench  at  Westminster,  before  Sr  AT.  C.  Tindaly  Knt., 
Geo.  4,  c.  46 ;  Chief  Justice,  and  his  companions,  the  Justices  of  our  said 
^enrtyraed  ^^^7  ^  Q»een  of the  said  Bench,  under,  and  by  virtue  of 
out  a  writ  of  ^^  statute  in  that  case  made  and  pnmded,  by  the  judgment 
fifteen  persons,  of  the  same  Court,  recovered  against  William  Marston^  one 
charged  as  of  the  public  registered  officeis,  for  the  time  being,  of  cer- 
TOiTpwation  d?  ^^  pcrsons,  united  in  co-partnership,  and  canying  on  the 
which  the  on-    trade  and  business  of  bankers  in  Emrland,  under  the  name 

ginal  defendant  ^ 

was  the  representative  public  offeer;  the  sheriff  returned  as  to  all  the  defendants  that  they  bad 
nothing,  and  were  not  to  be  found  in  his  bailiwick ;  tweWe  of  the  defendants  Toluntarily  appemd, 
and  the  plaintifis  declared  against  them :  Upon  demurrer,  assigmne  for  cause,  that  it  did  not 
appear  that  the  then  defendanto  who  had  not  come  forward^  were  ioclttded  in  the  proceediQg%  k 
was  held,  that  such  an  objection  could  only  be  an  irregularity,  and  to  be  taken  advantage  of«  oq 
motion  under  thestat.  4  Anne,  c  16,  and  not  upon  demurrer ;  that  the  objecdon  of  aoo-joiiider 
could  not  be  raised  upon  demurrer,  because  there  was  nothing,  on  the  face  of  the  reoord,  to  shew 
that  the  three  defendants,  in  question,  were  alive,  and  diat  the  writ  could  not,  therefore,  be  abated, 
on  the  ground  of  non-ioinder ;  and,  also,  that  as  by  the  terms  of  the  statute,  7  Qwk  4,  c  46,  s«dh 
persons  as  are  sued,  being  members  of  the  co-partnership,  have  their  remedy  for  eontribotioii 
aj^ainst  the  other  members  of  the  same  corporation,  Uiough  not  joined  with  them  in  the  declaim- 
tion  in  scire  facias,  a  plea  in  abatement  tor  non- joinder  of  those  other  members  would  be  bad, 
and  a  demurrer  to  the  declaration  for  the  same  cause,  therefore,  could  not  be  sustained. 

The  plaintifi  declared,  in  scire  facias,  reciting  a  judgment  recovered  against  one  W.  M.»  one 
of  the  public  registered  officers,  fbr  the  time  being,  of  tiae  Imperial  Bank  of  England,  under  the 
Stat.  7  Geo.  4,  c  46,  and  prayed  judgment  against  certain  members  of  the  co-pardierahip^  eanTiof 
on  the  business  of  the  ^ank :  Plea,  that  at  the  time  of  the  recovery  of  the  judgment  against 
W.M.,  the  said  W«  M.  was  not  one  of  the  public  oAoers  of  the  saideorporalion ;  oondunoa  to  te 
eountry :  Held,  on  demurrer,  that  the  plea  admitted  that  W.  M.  was  sued  as  a  public  officer,  and 
that  in  denying  that  he  was  such  public  officer  at  the  time  of  the  recovery,  it  introduced  new 
matter  upon  the  record,  in  respect  of  which,  the  plea  should  have  ooncluded  with  a  veriSeation* 
and  not  to  the  country :  Held  also,  that  such  a  plea  insufficiently  stated  a  defence  that  W.  M. 
had  ceased  to  be  the  public  officer  of  the  Compuy,  afWr  the  comnMnoement  of  the  original  suit, 
and  before  judgment  recovered. 

QtuBtyf  where  a  defendant  soucht  to  avail  himself*  in  anch  a  case,  of  a  defence,  that  the  Mo- 
ment was  obtained  by  fraud  and  collusion  between  the  plaintiff  and  the  public  officer^  how  he  sLoud 
take  advantage  of  that  defence. 
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of  the  Imperial  Bank  of  Eogland,  under,  and  by  virtue,  and 
according  to  the  form  and  effect  of  an  act  of  Parliament, 
passed  in  the  7th  year  of  the  reign  of  his  late  Majesty^  King 
Geoige  the  Fourth,  for,  amongst  other  things,  the  better 
regulating  copartnerships  of  certain  bankers  in  England,  and 
which  said  William  Marston  had  been  duly  nominated,  and 
appointed,  and  registered,  as  such  public  officer,  and  was 
then  sued  for  and  on  behalf  of  the  said  Company,  aocordii^ 
to  the  form  and  effect  of  the  said  act  of  Parliament, 
5S0L  14^.,  for  their  damages,  which  they  had  sustained,  as 
well  on  occasion  of  the  not  performing  certain  promises 
then  lately  made  by  the  said  Company  to  the  said  Sarah 
Fowler,  &c.,  as  for  their  costs  and  charges  by  them  about 
their  suit  in  that  behalf  expended,  whereof  the  said  William 
Marston  was  convicted,  as  by  the  records  and  proceedings 
thereof  then  still  remaining  in  the  same  Court  manifestly 
appeared ;  and  then,  on  behalf  of  the  said  Sarah  Fowler,  &e., 
in  the  same  Court,  our  said  Lady  the  Queen  was  informed, 
that  although  judgment  was  thereupon  given,  yet  execution 
of  the  damages  aforesaid  still  remained  to  be  made  to  them. 
And  our  said  Lady  the  Queen  was  also  infimned,  on  behalf 
of  the  said  Sarah  Fowler,  &c.,  that  Thomas  Bickerby,  John 
Johnson,  James  Wallworth,  James  WallwortE  the  younger, 
Geoige  Bradshaw,  Bobert  Field,  James  Little,  Joseph 
Allen,  Henry  Allen,  John  Bennett,  Joseph  Bennett,  Jolm 
Chettle,  Bobert  Gough,  Joseph  Marler,  and  J.  W.  Kirk- 
bride,  at  the  time  of  the  recovering  and  giving  of  the  said 
judgment,  weie,  and  from  thenoe  had  been,  and  still  were 
members  of  the  said  oo*partnenihip,  wherefore  the  said 
Sarah  Fowler,  &c.,  had  humbly  besought  oiir  said  Lady  the 
Queen  to  provide  them  a  proper  remedy  in  that  behalf; 
and  our  said  Lady  the  Queen,  being  willing  that  what  was 
just  in  that  behalf  should  be  done,  commanded  the  said 
sherifis,  that  by  honest  and  lawful  men  of  their  bailiwick, 
they  shoold  make  known  to  the  said  Thomas  Bickerby,  &c., 
that  they  should  be  before  the  said  justices  of  our  said  Lady 
the  Queen,  at  Westminster,  on  the  17th  of  June,  1840,  to 
shew  if  they  had  or  knew,  or  any  or  either  of  them  had  or 
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knew^  of  anything  io  say  for  themselves  or  himsd^  why  the 
said  Sarah  Fowler,  &c.,  ought  not  to  have  execution  against 
the  said  Thomas  Rickerby,  &c.,  of  the  damages  aforesaid, 
according  to  the  force^  form,  and  effect  of  the  said  recofvery, 
and  of  the  statute  in  such  case  made  and  provided^  if  it 
should  seem  expedient  for  diem  so  to  do,  and  fiuther  to  do 
and  xeoeive  what  our  said  justices  did  Chen  and  there  con- 
sid^  of  them  in  that  behalf ;  and  die  said  sheriff  should  have 
there  the  names  of  those  by  whom  they  should  make  known 
to  them,  and  that  writ,  at  which'  day  come  here  the  said 
Sarah  Fowler^  &a,  by  Thomas  Hornby,  their  attorney,  and 
offisr  themselves  on  the  4th  day  ligainst  tlie  said  ThomaB 
Rickerby,  &c.)  and  the  dieriffi,  (to  wit),  Wilham  Evans  and 
John  Wheelton,  sherifib  of  London  aforesaid,  at  that  day 
returned,  that  the  said  Thomas  lUckecby,  &c.,  had  not»  nor 
had  any  of  them  anything  in  their  bailiwick,  whereby  they 
could  make  known  to  them  or  any  of  them,  as  by  die  said 
writ  diey  were  commanded,  wxr  were  they,  die  said  Thomas 
Rickerby,  &&,  or  any  of  them  found  in  the  same.  And  the 
said  Thomas  Rickerby,  &c.,  at  diat  day  being  solemnly  de- 
manded, the  said  Hiomas  Rickerby,  J.  Johnson,  J.  Wall- 
worth,  J.  Wallwordi  the  younger,  R.  Field,  John  Bennett 
and  Joseph  Bennet,  by  Edward  Chester,  their  attorney, 
come ;  and  the  said  J.  Litde,  by  N.  C.  Milne,  his  attcHney, 
comes ;  and  the  said  J.  Allen,  and  H.  Allen,  by  J*  Lucas, 
their  attorney,  oome ;  and  the  said  J.  Chitde,  by  William 
Fisher,  his  attorney,  comes ;  and  the  said  Joseph  Marler,  by 
T.  H.  Bower,  his  attorney,  comes;  and,  thereupon,  the 
said  Sarah  Fowler,  &a,  pray  diat  ezecudon  against  the  said 
Thomas  Rickerby,  &c.,  (reciting  the  names  of  those  twdve 
out  of  the  fifteen  defendants  who  had  appeared),  may  be 
adjudged  to  them  of  the  damages  aforesaid,  according  to  the 
force,  form,  and  effect  of  the  said  recovery,  and  (^  the 
statute  in  such  case  made  and  provided. 

Plea,  by  Thomas  Rickerby,  J.  Johnson,  J.  Wallwortfa, 
J.  Wallworth  the  younger,  R.  field,  John  Bennett,  and 
Joseph  Beimett,  that  execution  ought  not  to  be  adjudged 
to  the  said  Sarah  Fowler,  &c.,  according  to  the  force,  form. 
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and  effect  of  the  said  leooveiy^  because  they  say^  that  at  the 
time  of  the  cocoveiy,  the  said  WiUiiun  Marston  was  not  one 
of  the  public  officers  of  the  said  pencHis  united  in  co-part- 
nezi^p»in  manner  and  form,  &c.5  and  of  this  they  put  them- 
selves npaa  the  country. 

Demuner :  And  the  said  Sarah  Fowler,  Sec,  as  to  the 
plea  of  the  said  defendants,  say  that  the  same  is  not  sufficient 
in  law,  for  the  following  causes :  Yor  that  the  pfesent  action 
in  which  the  said  plea  is  pleaded,  being  merely  for  the  puiv 
pose  of  enabling  the  parties  sued  her»n  to  shew  cause  why 
the  said  Sarah  Fowler,  &c.,  should  not  have  execution 
on  the  said  judgment  obtained  against  the  said  William 
Marstoa  as  such  public  officer  as  aforesaid,  the  said  Thomas 
Rickeiiby,  &c.,  are  preduded  from  pleading  any  matter  in 
this  action  whi<^  mi^t  have  been  pleaded  in  the  said  ac- 
tion iu  which  the  said  judgment  was  so  recovered  as  afore- 
said. And  that  it  is,  there£H»,  inadmiauble  for  them  to  say 
that  die  said  William  Marston  was  not  one  of  the  public 
officers  of  the  said  co-partnership  at  the  time  of  the  said  i^e- 
covery,  that  &ct  being  pleadable  in  the  said  original  action 
of  the  ssid  William  Marston,  as  such  public  officer  as  afcHre- 
said.  Also,  for  that  this  action,  in  which  the  said  plea  is 
pleaded,  being  merely  for  the  purpose  aforesaid,  the  said  de- 
fendants are  preduded  'frcxn  pleading  any  matter  which 
would  have  becsi  admissible  as  a  defence  in  the  said  action, 
in  which  the  said  judgment  was  so  recovered  as  aforesaid, 
without  showing  and  stating  in  the  said  j^some  gogd  and 
sufficient  reason  why,  and  on  account  of  which,  -the  said 
matter  was  not  or  could  not  be  so  pleaded  in  the  said 
original  action,  &c.  Aiso^  for  that  the  plea  tends  to  raise 
an  issue  immaterial  to  the  meniisi  of  lihe  present  action,  in 
this,  to  wit,  that  the.  .same  ^8nim^>  and  does  not  daay  that 
the  said  William  Marston  was  a  public  officer  of  the  said  co- 
partnership at  the  commencement  of  the  said  origmal  action, 
and  that  being  so^  it  is  immaterial  whether  he  conlinued 
to  be  such  public  officer  at  the  time  of  the  said  re- 
covery.   Also,  for  that  if  it  were  material  that  the  said 
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WiUism  Manrton  should  continue  to  be  sodi  public  oflScer 
at  the  time  of  the  said  leooveiy)  the  ftcts  why  and  by  reason 
of  which  it  was  so  material,  should  have  been  stated  and 
shewn  to  the  Court  in  the  said  plea.  Abo,  for  that  die 
said  plea  traverses,  and  attempts  to  put  in  issue  a  Act  not 
alleged  in  the  said  declaration,  to  wit,  whether  the  sud 
William  Maniton  was  a  public  officer  of  the  said  oo-pamer- 
dbiq>,  at  the  time  of  the  said  recovery,  it  being  in  no  part  of 
the  said  declaration  alleged  or  averred  that  the  said  WilHam 
Marston  was  such  public  officer,  &c.,  but  the  said  declara- 
tion merely  recites  the  writ  of  scire  &cias  in  this  action,  in 
which  that  fact  is  stated  and  alleged.  Also,  for  that  the 
said  plea  attempts  to  refer  the  question,  whether  the  said 
WilUam  Marston  was  such  public  officer,  &c.,  to  the  de- 
cision of  a  jury,  whereas  sucb  a  question  should  not  be  left 
to  ajury.  And  the  said  plea  should  not  have  concluded  to 
the  country,  but  to  the  record,  or  with  a  verification.  Also, 
for  that  the  said  plea  is  neither  in  denial,  nor  in  confesnon 
and  avoidance.  Also,  for  that  the  said  plea  affords  no  an- 
swer whatsoever  to  the  said  declaration,  and  is,  in  other  res- 
pects, uncertain,  insufficient  and  informal. 

Joinder  in  demurrer. 

The  'defendant  Little  pleaded  a  similar  plea,  to  which 
the  plaintiffii  demurred  in  like  manner.  The  defendant, 
Joseph  Marler,  demurred  to  the  plaintiff  declaration,  and 
stated  the  fellowing  causes : — That,  although  it  appears  by 
the  said  declaration,  that  the  said  writ  m  this  behalf  was 
issued  at  the  suit  of  the  said  plaintifls  against  the  said 
Geoige  Bradshaw,  Robert  Grough,  and  J.  W.  Kirkbride, 
together  with  the  said  defendants,  Joseph  Marler,  Thomas 
Rickflrby,  &c.,  yet  it  doth  not  appear  by  the  said  de- 
claration, that  the  said  Oeorge  Bradshaw,  Robert  Gougb, 
and  J.  W.  Eirkbride  are,  or  that  any  of  them  are  included 
therein,  or  that  any  further  proceedings  have  been  taken 
against  them  or  any  of  them ;  nor  doth  it  appear  by  the  said 
declaration,  that  the  said  G.  Bradshaw,  &c.,  or  any  of  them, 
were  or  was  liable  to  be  sued  in  this  behalf,  or  that  the 
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said  defendant,  Joseph  Marler,  was  or  is  liable  to  be  sued 
in  this  behalf  jointly  with  the  sud  G.  Bradshaw,  &&»  or  why 
the  said  last  menticmed  persons  were  inserted  in  the  said 
writ»  or  why  they  or  any  of  them  were  or  are  omitted  from 
the  said  declaration,  and  also  that  the  said  declaration  is  in 
other  respects  imfi)rmal  and  insufficient 
Joinder  in  demurrer. 
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CharmeUf  Serjt,  was  called  upon  by  the  Court,  first,  to 
support  the  demurrer  to  the  declaration.  The  question 
raised  upon  the  demurrer  was,  whether  the  plaintifib  having 
sued  out  a  writ  of  scire  fisicias  against  fifteen  defendants, 
twelve  of  whom  only  bad  a^eared,  ought  not  to  have  de* 
clared  against  those  three  defendauts  who  had  not  appeared^ 
as  well  as  those  who  had  appealed,  or  whether  they  ought 
not  to  have  signed  judgment  against  those  three  defendants. 
There  was  no  doubt  that  where  proceedings  were  taken  by 
scire  &cias  against  two,  and  one  only  appeared,  and  the 
subsequent  proceedings  w^ie  against  that  one  only  who  did 
appear,  the  proceedings  were  irr^ular»  and  would  be  set 
aside  on  that  ground,  SaineAury  v.  fritngle  (a),  the  only 
question  was,  whether  the  same  objection  would  arise  upon 
demurrer.  Such  an  oljjection  would  be  good  ground  for  a 
plea-in  abatement,  and^lhat  beii^  so,  the  Court  would  not 
drive  the  defendant  to  auch  a  plea,  where  the  objeetioii  uf^ 
peared  on  the  &ce  of  the  plainti£&'  proeeedingfi^  That  a 
sciie  fiieias  was  a  proceeding  in  which  a  plea  in  abatement 
m^t  be  pleaded,  appeared  dear  from  the  authorities,  (b) 
The  parties  sued,  besides  having  a  right  of  contribution 
from  the  other  defendants,  were  entitled  to  plead  their 
non-joinder«  [Tindah  C.  J.— In  Holland  v.  Lee  (c)  it  is 
laid  down  that  where  a  man  recovers  damages  agidnst  two, 
and  sues  out  a  scire  fiuaas  against  them,  and  it  is  returned 
that  the  sheriff  has  summoned  them,  and  one  of  them  has 
nothing  in  his  bailiwick,  the  plaintiff  may  have  execution 


(a)  10  B.  &  C.  761. 
Cfr)  2  Wms.  Saund;  72. 


(c)  1  Roll.  Rep.  57. 
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against  the  other  for  the  whole].  That  authority  was  di- 
rectly in  opposition  to  the  decision:  in  Saintimry  ▼•  Primgh. 
ITindal,  C.  J. — Saimbury  v.  Pringle  was  the  case  ci  a  mo- 
tion to  the  Court,  and  by  the  stat  4  Anne,  c.  16,  the  Comt 
is  empowered  to  give  relief  upon  motion].  Bat  the  ir- 
r^ilarity  must  have  been  made  out  to  entitle  the  par^ 
appl^ng  to  relie£  The  plaintifi  at  all  events  were  bound 
to  make  their  proceedings  regular,  and  they  should  have 
signed  judgment  against  those  defendants  who  did  not 
appear. 


Stephen,  Serjt,  in  support  of  the  dedaiation.  Theie 
was  no  irregularity  shewn  to  exist  upon  the  tsice  of  the  de- 
claration, but  if  there  was,  it  was  no  ground  of  d^nuner. 
This  case  differed  from  Sairubury  v.  Pringle^  because  the 
form  of  scire  fecias  was  dissimilar.  The  writ  here  called 
upon  the  sheriff,  not  merely  to  make  known  to  the  de- 
fendants that  they  should  be  before  the  justices  to  diew 
cause  against  the  judgment,  but  ^'to  shew  if  they  had  or 
knew,  or  any  or  either  of  them  had  or  knew  of  any  thing  to 
say  for  themselves  or  himself,"  why  the  plaintiffi  ehould 
not  have  execution  against  them.  In  Cabell  v.  Faughan,  (a) 
the  general  doctrine  was  entered  into,  and  it  was  laid  down 
that  the  mete  non-joinder  of  paAs,  as  a  general  role, 
afibrded  no  sufficient  ground  of  demurrer,  for  the  materiab 
of  a  demurrer  did  not  ftdly  appear  upon  such  a  state  of 
facts.  It  was  true  that  non-joinder  might  in  scire  fedas 
form  the  ground  of  objection,  but  that  objection  ehould  be 
raised  by  a  plea  in  abatement,  and  not  by  demuner.  Jef- 
fresM  V.  M&rtan.  (b)  [Tindaly  C.  J.  The  objection  is,  in 
feet,  an  objection  of  variance  between  the  writ  and  the  de- 
claration, which  is  an  objection  to  be  taken  on  motion, 
rather  than  by  demurrer.]  Thompson  v.  Dicut  (c)  was  to 
that  effect  Panton  v.  HaU  {d)  rather  went  to  prove  that 
the  omission  of  parties  would  be  no  ground  of  demurrer. 


(a)  1  Saand.  291,  a.  n.  2. 
ifi)  2  Saund.  8  d.  9  a.  n.  10. 


(c)  3  Tyr.  873. 
((6  2  Salk.  598. 
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Mere  irregularity  afforded  no  ground  of  demurrer^  but 
amounted  at  most  to  a  breach  of  the  rulea  of  the  practice  of 
the  Court.  Donnelly  v.  Dunn  (a),  Sandon  v.  Proctor  (6), 
KfiigU  y.  Parker  {c).  But  this  case,  after  all,  could  not  be 
coDsidered  as  standing  upon  ordinary  grounds,  but  the  de-* 
cision  to  be  arriyed  at  must  materially  depend  upon  the 
result  of  the  construction  to  be  put  upon  the  stat  7  Greo.  4, 
c.  46.  The  object  of  that  statute  was  to  give  the  public  a 
proper  security  against  joint  stock  companies,  by  rendering 
the  members  of  such  co-partnerships  personally  liable  for 
the  securities  given  under  the  general  authority  of  the  com- 
pany. The  Courts  omcurred  in  the  view,  that  the  proper 
mode  of  proceeding  in  a  case  like  this  was  by  scire  fecias. 
Whittenbury  v.  Law{d)^  Cross  v.  Law  (e),  Bosanquet  v. 
Romford  (/).  The  9th  section  (^  the  act,  directed  that  all 
actions  or  suits^  to  be  commenced  or  instituted  for  or  on 
behalf  of  any  co^partnerdiip  formed  under  the  provisions  of 
the  act,  against  any  person  or  persons,  for  recovering  any 
debts  or  enforcing  any  claims  or  demands  due  to  such  co' 
partnership^  &c.  shall  and  lawiidly  may  frcHu  and  after  the 
pasdng  of  this  act,  be  commenced  and  instituted  and  prose- 
cuted in  the  name  of  any  one  of  the  public  o£Scers,  nomi- 
nated as  aforesaid,  for  the  time  being  of  such  co-partnership 
as  th^  nominal  plaintiff;  and  that  all  actions  or  suits,  &c. 
to  be  commenced  or  instituted  by  any  person  or  persons 
against  such  co-partnership,  shall  and  may  be  lawfully  com- 
menoed^  instituted^  and  prosecuted  against  any  one  or  more 
of  the  public  officers  nominated  as  aforesaid  for  the  time 
being  of  such  oo-partnership,  as  the  nominal  defendant  for 
aod  on  behalf  of  such  oo-partnershipu  Section  12,  enacted 
*^  that  judgments  obtained  against  such  public  officers 
should  operate  against  the  co-partnership,"  and  section  13, 
provided^  **  that  execution  upon  any  judgment  in  any  action 
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obtained  against  any  public  o£Bcer  for  the  Ume  being  of  any 
such  corporation  or  co-partnership^  carrying  on  the  boaneflB 
of  banking  under  the  provisions  of  this  act,  whether  as 
pliuntiff  or  defendant,  may  be  issued  against  any  member  or 
members  for  the  lime  being  of  any  such  coiporation»  &a ; 
and  that  in  case  any  such  execution  against  any  membeir  or 
members  for  the  time  being  of  any  such  corporation^  &c 
shall  be  ineffectual  for  obtaining  payment  and  satisfiicCian 
of  the  amount  of  such  judgment,  it  shall  be  hswfal  for  the 
party  or  parties  so  having  obtained  judgment  against  such 
public  officer  for  the  time  being  to  issue  execution  against 
any  person  or  persons,  who  was  or  were  a  member  or  mem- 
bers of  such  corporation,  &a  at  the  time  when  the  contzaet 
or  contracts,  or  engagement  or  engagements,  on  which  soch 
judgment  may  have  been  obtained,  was  or  were  enteied 
into,  or  became  a  member  at  any  time  before  such  con- 
tracts or  engagements  were  executed,  or  was  a  member  Bt 
the  time  of  the  judgment  obtained"  Section  14,  enacted, 
**  that  every  such  public  officer,  in  whose  name  any  such 
suit  or  action  shall  have  been  commenced,  prosecuted,  or 
defended,  and  every  person  or  persons  against  whom  exe- 
cution upon  any  judgment  obtained  or  entered  up  as  afore- 
said in  any  such  action  shall  be  issued  as  aforesaidy  flhaQ 
always  be  reimbursed  and  fully  indenm^ed  for  all  losi^ 
damage,  costs,  and  charges,  without  deduction,  which  any 
such  public  officer  or  person  may  have  incurred  by  reason 
of  such  execution,  out  of  the  funds  of  such  co-partiiaahi|^ 
or  in  Mure  thereof,  by  contribution  fiom  the  other  mem- 
bers of  such  co-partnership,  as  in  the  ordinary  cases  of  oo- 
partnership."  It  was  obvious,  from  these  provisions,  paying 
a  due  regard  to  the  object  of  the  legislature,  diat  it  was  in- 
tended that  the  public  should  have  recourse  to  any  one  of 
the  members  of  such  a  co-partnership  as  this,  for  the  par- 
pose  of  securing  the  payment  of  any  demands  which  might 
be  had  upon  the  corporation  generally.  The  party  plaintiff 
need  not  proceed  against  all  the  members  of  the  co-partner- 
ship, nor  was  it  intended  that  he  should  be  confined  in  his 
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proeeedingB  against  only  one,  but  he  might  proceed  against 
such  membeiB  of  the  body  as  he  might  deem  competent  to 
answer  his  claims.  The  14th  section  put  all  doubt  upon 
this  point  entirely  at  rest,  by  its  pioyisions,  that  any  parQr 
who  was  sued  should  be  reimbuvBed  by  the  other  n>em- 
bers  of  the  co-partneishxp ;  and  where  the  Court  saw  the 
intentions  of  the  legislature  so  obviously  expressed,  it  would 
not  give  way  to  any  objection  of  non-joinder,  of  any  of  the 
parties  liable*  The  only  ground  upon  which  a  plea  in 
abatement  of  non-joinder  was  permitted  to  be  placed  upon 
the  lectxd,  was  that  in  a  case  where  there  were  several 
defimdants  equally  liable,  each  had  a  right  to  contribution 
from  the  rest ;  (a)  but  that  was  a  reason  which  did  not 
8[^ly  to  this  case,  because  the  daim  to  contribution  was  ex* 
pressly  provided  for  by  the  terms  of  the  act  of  Parliament  (&) 
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Chaf»nett,S&qt,mtefij.  If  there  was  an  irregularity  upon 
the  &ce  of  the  record,  it  was  going  a  long  way  to  say  that  it 
would  not  aSbrd  ground  of  demurrer.     The  cases  which  had 
been  cited,  did  not  apply  to  that  which  was  now  before  the 
Court     In  Jeffers&n  v.  Moretofh  the  objection  did  not  ap- 
pear on  the  &oe  of  the  record,  but  was  raised  by  a  plea  in 
id>atement    The  only  question  here  really  was,  whether  the 
defendant  was  absolved  from  the  necessi^  of  such  a  plea? 
The  object  of  a  scire  fitcias  was  to  give  an  opportunity  to  all 
persona  who  were  liable,  to  shew  why  they  should  not  pay 
the  amount  sought  to  be  recovered,  and  he  admitted  that 
he  must  contend,  that  whatever  number  there  might  be, 
the  omiscdon  o  f  any  one  would  entitle  the  remainder  to 
plead  that  omission  in  abatement     The  right  to  such  a 
plea  was  not  got  rid  of  by  the  provisions  of  this  act 

TxNDAL,  C.  J. — In  this  case,  the  pIainti£P  has  sued  out  a 
scire  facias  against  fifteen  persons,  whom  he  alleges  at  the 
time  of  his  recovering  and  the  giving  a  judgment  against  a 


(a)  2  Saundl  9»  a.  n.  10.      (b)  See  Palmer  v.  Bedle,  Ante,  p.  530. 
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public  officer,  were,  and  from  thence  hitherto  have  been, 
and  Still  are  members  of  a  corpoYaticm  represented  by  diat 
public  officer,  and  against  whom,  therefore,  he  prays  judg- 
ment The  sheriff  makes  a  similar  return  as  to  all  of  the 
defendants,  and  says  that  they  have  nothing  at  aU  in  his 
bailiwick,  nor  are  they  to  be  found  in  his  bailiwick.  Twebe 
of  the  persons  included  in  the  scire  facias  come  in  volun- 
tarily and  plead,  some  of  them  together,  and  some  separatdy, 
leaving  three  unaccounted  for.  The  answer  of  one  of  those 
who  voluntarily  appears,  is  a  demurrer  to  ihe  legality  of 
the  proceedings,  on  the  ground  that  the  original  scire  fidtf 
was  against  fifteen  persons,  and  &at  the  declaration  is 
against  twelve  only  of  them.  The  question  is,  vdiether 
that  is  a  cause  of  demurrer  ?  That  a  variance  between  the 
process  and  the  declaration  is  matter  of  irregularity,  and 
may  be  taken  advantage  of  by  applying  to  the  Coort,  is 
perfectly  clear  firom  the  case  of  Sainsbury  v.  Pringk.  That 
case  shews  that  whereasdre  fiicias  was  issued  against  two 
defendants,  and  the  proceedings  were  against  one  only,  they 
were  irregular  and  must  be  set  aside,  fust,  however,  the 
very  circumstance  of  this  being  an  irregularity,  stron^y  mi- 
litates against  the  proposition,  that  it  is  an  objection  to  the 
record  which  can  be  taken  by  demurrer ;  and  I  diink  that 
generally  in  such  cases,  if  you  mean  to  except  that  the 
par^  has  included  more  in  the  vmt  than  in  the  dedaration, 
you  must  apply  to  the  Court,  and  not  put  your  objection 
on  the  record  as  an  answer  to  it  By  putting  it  on  the 
record  as  an  answer  to.  it,  you  must  say  that  it  amounts  to 
an  abatement  of  the  vmt  But  it  appears  to  me,  that  that 
is  a  vnx)ng  conclusion.  In  order  to  constitute  a  good  plea 
in  abatement  in  such  a  case,  it  must  appear  that  the  party 
of  whose  non-joinder  you  complain,  is  alive  at  the  time  the 
defendants  plead,  because  the  plea  professes  to  give  the 
plaintiff  a  better  writ.  Now  looking  at  this  record,  all  that 
this  scire  fecias  says  is,  that  on  the  day  on  which  the  sdie 
fecias  issued,  the  plaintiff  undertook  to  shew  diat  the  several 
persons  included  in  the  wiit  were  members  of  the  catfonr 
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tton.  Non  constat,  however,  that  at  the  time  at  which  the 
sheriff  makes  his  return,  these  three  persons  as  to  whom 
the  record  is  silent,  were  still  living,  or  consequently  that 
the  plaintiff  haid  any  authority  or  power  to  proceed  against 
them.  I  think,  therefore,  that  on  the  £acts  stated  on  the  re- 
cord, there  is  not  a  sufficient  allegation  to  shew  that  the  writ 
diould  have  been  abated.  But  on  another  ground,  looking 
at  this  statute,  I  think  that  a  plea  in  abatement  was  never 
contemplated.  What  is  the  object  of  the  statute  ?  It  gives 
an  authority  to  those  who  hold  the  notes  of  these  banking 
firmsy  to  bring  an  action  against  the  public  officer  of  the 
company  alone,  and  having  recovered  judgment  to  issue 
execution  ''  against  any  member  for  the  time  being  of  such 
corporation  or  co-partnership  f  giving  a  much  wider  range, 
therefore,  than  that  which  is  ordinarily  given,  where  you 
issue  execution  against  those  parties  who  are  parties  at  the 
time  the  contract  is  entered  into,  no  authority  being  ge- 
nerally given  against  those  who  enter  into  the  partnership 
after  the  contract  is  made,  which  is  the  subject  matter  of  the 
action.  But  where  you  find  in  the  veiy  next  section^(8. 14), 
that  the  public  officer  in  whose  name  the  suit  was  prosecuted, 
and  every  person  against  whom  execution  upon  any  judg- 
ment obtained,  shall  be  issued,  '^  shall  always  be  reimbursed 
and  folly  indemnified  for  all  loss,  damages,  costs,  and  charges, 
without  any  deduction,  which  such  public  officer  or  person 
may  have  incurred  by  reason  of  such  execution,  out  of  the 
fonds  of  such  corporation,  or  in  fiiilure  thereof,  by  contri- 
bution firom  the  other  members  of  such  co-partnership,"  that 
shews  that  there  is  a  foil  remedy  given  to  these  persons  with- 
out the  others  being  brought  in  by  a  plea  in  abatement  The 
object  of  this  act  is  allow  the  judgment  creditor,  when  he 
has  obtained  judgment,  to  go  singly  against  any  one  who 
is  responrible,  and  who  is  a  member  of  the  corporation  at  the 
time,  and  he  cannot  he  compelled,  when  he  has  brought 
one  party  before  the  Court  by  scire  facias,  to  proceed  against 
all  the  others.     That  is,  in  effect,  the  plea  in  abatement 
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being  taken  away  in  the  original  action,  it  is  also  yirtuaDy 
taken  away  on  the  scire  Adas. 

BosANQUET,  J. — The  objection  raised  upon  this  demurrer 
is,  that  the  plaintiff  is  proceeding  upon  a  scire  fiMuas  in 
which  the  names  of  fifteen  persons  are  mentioned,  but  that 
his  declaration  is  against  twelve  only  of  those  fifteen  indi* 
vidoal&  I  think  that  that  which  is  the  ground  of  this  demor- 
rer  may  be  matter  of  irregularity,  but  that  which  is  matter 
of  irr^ularity  is  not  therefore  the  subject  of  demurrer,  but 
on  the  contrary,  the  presumption  is  that  it  is  not  so,  and 
the  Court  will  not  allow  that  which  is  matter  of  inegularitj 
only  to  be  pleaded.  But  then  it  is  said,  that  if  the  objection 
appears  on  the  record,  it  is  ground  of  demurrer.  But  it  does 
not  appear  that  the  three  persons  who  are  not  dedared 
against,  were  alive  when  the  plea  was  pleaded,  and  if  tbey 
were  not  alive,  the  defendant  cannot,  by  a  plea  in  abatement, 
give  a  new  writ  But  Iftirther  agree  wi&  my  Lord,  thatit 
were  never  contemplated,  that  persons  proceeded  against 
under  t^is  act  should  have  an  opportunity  of  pleading  in 
abatement ;  and  I  do  not  think  that  a  scire  ftciaa,  being 
issued  in  purauaiioe  of  its  terms,  it  was  the  intendon  of  the 
statute  that  a.plea  in  abatement  should  be  put  upon  the 
record.  The  object  of  the  act  was,  that  when  a  judgment 
was  obtained  against  a  public  officer,  the  plaintiff  dbodd 
have  an  opportuni^  of  proceeding  against  one  or  more  of 
the  persons  who  should  be  liable,  but  not  that  those  pexsooa 
who  were  proceeded  against  should  have  an  oppcMlunity  of 
saying  that  all  the  members  of  the  corporation  were  not 
joined,  which  my  brother  Channett  admits  must  be  the 
consequence  of  his  argument  The  14th  section  of  the 
act  is,  I  think,  decisive  upon  the  point,  fixr  it  provides  that 
the  parties  sued  shall  be  reimbursed  from  the  fbiids  of 
the  company,  or  by  contribution,  whatever  sums  they 
expend  in  consequence  of  the  proceedings  takten  against 
them. 
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CoLTMAN,  J. — It  is  clear  in  this  case,  by  the  admission  of 
m;  brother  ChanneU,  that  unless  he  could  support  a  plea  in 
abatement  to  the  dedaration,  he  cannot  succeed  in  this  de- 
murrer. But  it  must  be  stated  in  a  plea  in  abatement,  that 
the  contract  was  made  with  others,  who  are  sdll  alive  and  resi« 
dent  within  the  jurisdiction  of  the  C6urt,  and  there  is  nothing 
on  the  record  in  this  case,  to  shew  that  the  parties  were  alive 
at  the  time  of  the  return  of  the  sheriff,  and  of  the  declara- 
tioD.  Ab  to  the  other  point,  it  is  not  neccBsary  to  say  much ; 
but  I  would  observe,  that  the  defendants  stand  here  in  a 
veiy  diferent  situation  firom  parties  to  a  recognizance  of 
bail,  for  instance.  There  are  there  three  persons,  entering 
into  a  joint  and  several  contract,  for  the  performance  of  cer- 
tain stipulations ;  but  you  may  sue  them  either  on  a  joint 
contract  as  against  them  all,  or  you  may  proceed  against 
each  separately.  But  the  13th  section  of  this  act  authorises 
the  plaintiff  to  take  out  execution  against  one  or  more  mem- 
bers of  the  co-partnership,  which  shews  the  intention  of  the 
legislature  to  be,  that  you  should  not  be  bound  to  treat  it 
either  as  a  joint  contract,  as  against  all,  or  as  a  separate 
coDtract  against  each. 
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EiWMNB,J.~I  am  of  the  same  opinion.  The  aigument 
which  is  raised  on  the  part  of  the  defendant  in  this  case,  is 
answered  upon  two  grounds ;  first,  there  is  nothing  on  the 
record  to  shew  that  the  parties,  whose  non-joinder  in  the 
declaration  is  complained  o^  were  alive,  and  rendent  within 
the  jurisdiction  of  the  Court,  at  the  time  of  the  plea  being 
pleaded,  which  is  necessary :  and,  secondly,  that  it  was  not 
the  intention  of  the  legislature  that  parties,  in  the  position 
of  this  defendant,  should  plead  in  abatement  under  the  cir- 
cumstances of  this  case.  Upon  the  latter  point,  it  appears 
to  me,  that  an  action  is  given  against  the  public  officer  of 
the  company  to  relieve  the  plaintiff  from  the  necessity  of 
joining  all  the  members  of  the  co-partnership  on  the  record ; 
and,  although,  under  the  13th  section,  it  is  necessary  to 
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have  a  scire  fiusias,  to  bring  on  the  record  the  names  of  those 
members  of  the  company,  whom  the  plaintiff  may  select  as 
the  objects  of  his  execution,  yet  it  never  could  have  been 
intended  that  aU  those  evils  should  be  produced  in  this  stage 
of  the  proceedings,  which  it  was  the  object  and  intention  of 
the  l^islature  to  avoid.  The  act  of  Parliament  says, 
that  execution  may  be  issued  against  any  member  for  the 
time  being  of  such  company,  or  agiunst  any  person  who 
is,  or  has  been,  a  member  of  the  corporation.  The  object^ 
therefore,  was  to  give  the  plaintiff  the  opportunity  of  se* 
lecting  one,  two,  three,  or  any  number  of  the  members  of 
the  company  to  proceed  against 


Judgment  for  the  plaintiff. 

Stephen^  Serjt,  in  support  of  the  demurrers  to  the  plea, 
put  in  by  the  defendants,  Thomas  Fowler  and  others,  and 
James  Little.  First,  the  conclusion  to  the  country  was 
bad,  because  it  was  not  alleged  in  the  declaration  that  Wm. 
Masters  was  a  public  officer  at  the  time  of  the  recovery  of 
the  judgment,  the  fact  of  his  being  a  public  officer  being 
merely  recited  in  the  writ,  and  because,  therefore,  no  issue 
could  be  raised  upon  that  fact,  of  which  the  countiy  could  be 
be  called  upon  to  inquire.  Secondly,  the  defendant  could 
not  plead  any  matter  in  bar  of  a  scire  &cias,  on  a  judgment, 
which  might  have  been  pleaded  in  the  original  action, 
Underhill  v.  Devereux  (a),  AUem  v.  Andrews  (6) ;  and  this 
rule  applied  to  every  case  of  proceedings  on  a  judgmoi^ 
where  the  matter  sought  to  be  pleaded  to  invalidate  the 
judgment  might  have  been  pleaded  in  the  original  suits 
Com.  Dig.  tit  '' Pkader;'  {L  3)  13.  In  BayKi  v.  Bag- 
ward(c)f  to  scire  facias  upon  a  judgment  in  assumpsit,  by 
the  plaintiff,  the  defendant  pleaded  the  plaintiff's  bank- 
ruptcy,  assignment,  &c. ;  and  that  the  causes  of  action  in 


i^a)  2  Wma.  Saund.  72,  t.  (n.  4.)        (c)  4  Ad.  &  Ell.  256. 
(b)  Cro.  Eliz.  283. 


EASTER  TERM,  4  VICT. 


697 


the  original  suit,  accrued  before  the  plaintiff  became  bank- 
rupt On  special  demurrer,  for  that  the  plea  did  not  shew, 
whether  the  judgment  was  recovered  before  or  after  the 
b^uikruptcy ;  it  was  held,  that  the  plea  was  bad,  inasmuch 
as  it  did  not  appear  but  that  the  bankruptcy  might  have 
been  pleaded  in  bar  of  the  original  action.  In  the  present 
case,  the  plea  might  be  strictly  true,  and  the  defendant,  in 
the  original  action,  might  have  had  abundant  opportunity 
of  setting  up  the  same  defence. 
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Channett^  Serjt,  in  support  of  the  pleas.  He  admitted 
that  a  defendant,  who  was  a  party  to  the  original  action,  as 
well  as  to  the  scire  facias,  could  not,  in  pleading  to  the 
latter,  set  up  any  ismswer,  which  he  might  have  pleaded  to 
the  original  suit ;  but  in  order  that  that  rule  should  prevail,  it 
was  necessary  that  the  same  person  should  be  defendant  in 
both  proceedings.  He  admitted  also  that  where  a  defend- 
ant was  sued  upon  a  scire  facias  as  executor,  heir,  or  terre- 
tenant,  he  could  not  set  up  any  matter  which  would  go  to 
shew  that  the  individual,  of  whom  he  was  the  representative, 
was  not  liable  to  the  judgment  obtained.  But  a  broad  dis- 
tinction existed  between  these  cases,  and  that  which  was 
now  before  the  Court,  without  which,  the  most  mischievous 
consequences  ^ould  arise*  It  might  be  that  the  original 
judgment  had  been  obtained  by  collusion  between  the 
plaintiff  and  the  public  officer ;  or  the  public  oiBBcer  might 
have  been  dischaiged  by  the  company,  and  have  suffered 
judgment  by  default ;  and  surely,  in  either  of  these  cases, 
the  defendants,  sued  upon  such  judgments,  might  dispute 
the  feet  of  the  person  originally  sued  being  the  public 
officer  of  the  company.  \Tindalt  C.  J. — The  name  of  the 
public  officer  is  required  to  be  registered  by  the  act  of 
rarliament,  and  it  is  the  fault  of  the  company  if  that 
register  Is  not  properly  kept  If  it  were  a  collusive  judg- 
ment, is  not  that  ground  of  application  to  the  Court?] 
Then,  admitting  the  person  originally  sued  to  have  been 
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and  Others 

RiCKEEBY 

WMlOthen. 


once  the  public  officer  of  the  company,  that  did  not  prove 
him  to  have  been  the  public  c^cer  at  the  time  of  judgment 
recovered  The  recovery,  under  a  provision  of  the  statute, 
must  be  against  the  public  officer  ''for  the  time  beii^" 
(ss.  12  and  13)  Hartaood  v.  Law  (a).  The  plea  in  this  case 
denied,  that  he  was  the  public  officer  of  the  company  **  si 
the  time  of  the  recovery/  That  was  an  issue  properly 
taken  upon  the  dedaration;  the  affinnative  of  which,  if 
true,  might  be  easily  proved  by  the  plaintiff;  while  the 
hardship  upon  the  defendants,  of  such  a  defence  not  being 
permitted  to  be  set  up,  was  very  great.  Then  the  plea  was 
rightly  concluded  to  the  country.  The  declaration  most 
be  supposed  to  contain  an  implied  allegation,  that  Mastets 
was  the  public  officer  at  the  time  of  the  judgment  In  the 
case  of  the  Edinburgh  and  Leith  Railway  Company  v. 
Hehblewhiie  (i),  it  appeared,  that  by  the  act  6  &  7  W,  4, 
c.  ISl,  &  50,  it  is  provided,  that  in  actions  by  the  company 
for  callsi  it  shall  be  sufficient  to  allege,  that  the  defendant, 
being  a  proprietor  of  shares,  is  indebted  to  the  company  in 
a  certain  sum  of  money  upon  such  diaies  belon^ng  to  him, 
whereby  a  right  of  action  hath  accrued  to  the  said  company, 
without  setting  out  the  special  matter ;  and  in  such  actioD 
it  shall  only  be  necessaiy  to  prove  that  the  defendant  was  a 
proprietor  at  the  time  of  making  the  calls ;,  that  diey  were 
made;  and  that  notice  thereof  was  given  according  to  the 
act  To  a  declaration,  in  the  general  form  given  by  tiiis 
clause,  the  defendant  pleaded  pleas,  denying  notice  crf'die 
calls  pursuant  to  the  act,  and  concluding  with  a  verification. 
It  was  held,  that  the  allegation  of  notice,  tiiat  feet  being 
necessaiy  to  be  proved,  in  order  to  entide  the  plaintiff  to 
recover,  must  be  taken  to  be  impliedly  contained  in  the 
declaration,  by  reference  to  the  act;  and  that  the  pleas, 
therefore,  being  in  denial  of  a  matter,  necessarily  implied  in 
the  declaration,  ought  to  have  concluded  to  the  countiy, 

(a)  7  M.  &  W.  203. 

(ft)  Ante,  vol.  8,  p.  802,  S.  C,  6  M.  &  W.  707. 
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aod  not  with  a  verification^  and  were,  on  that  ground,  bad 
on  special  demurrer.  [Tindaly  C.  J. — ^I  am  fiur  from  saying, 
that  if  there  was  snch  a  collusion  or  fraud,  as  you  suggest,  a 
plea  might  not  have  been  framed,  alleging  that  the  judg^ 
ment  was  obtained  by  such  fraud.]  Such  a  plea  would 
only  amount  to  a  denial  that  the  person  originally  sued  was, 
at  the  time  of  the  judgment,  the  public  officer  of  the  com- 
pany, which  was  the  allegation  here.  [^Tittdal,  C.  J. — But 
by  such  a  plea  you  would  have  aflbrded  an  opportunity  to 
the  plaintifib  to  answer  your  allegation.] 


1841. 


Fowler 

and  Others 

o. 

RlCKEBBY 

tnd  Others. 


Stephen,  Serjt,  in  reply.  The  case  was  imlike  that  of 
the  Edinhurgh  and  Leith  Raikoay  Company  v.  Hebblewhiie, 
because  here,  there  was  no  all^^ation,  either  express  or  im- 
{died,  in  the  declaration,  upon  which  the  plea  took  issue. 
The  declaration  merely  recited  the  writ,  in  which  the  re- 
oovety  against  Masters  was  set  out,  and  then  prayed  execu- 
ti(m  against  the  defendants.  It  opened  no  question  of  fiict 
in  reference  to  the  position  of  Masters,  and  the  plea  denied 
diat  which  was  not  alleged,  and  was  bad  as  concluding  to 
die  countiy.  But  lookmg  at  the  plea  itself,  it  was  sub- 
stantiaDy  insufficient,  for  it  admitted  that  the  defendants 
were  members  of  the  company,  and  that,  at  the  time  of  the 
original  action  being  brought.  Masters  was  the  public  officer 
of  the  company.  That  he  had  been  a  puUic  officer  of  the 
eompany  since  the  commencement  of  the  suit  was,  there- 
fore, dear,  and  through  his  means,  the  company  must  have 
received  notice  of  the  proceedings.  It  would  be  doubly 
hard  upon  the  plaintiffi,  who  had  commenced  these  pro> 
ceedings  correctly,  if,  by  any  act  of  the  defendants,  they 
could  be  deprived  of  the  benefit  of  those  steps  which  they 
had  taken.  The  plea  was  otherwise  insufficient  to  raise  an 
issue  that  Masters  had  ceased  to  be  the  public  officer,  and 
if  it  did  raise  such  an  issue,  it  was  improperly  concluded  to 
country ;  for,  if  it  contained  any  new  matter,  the  right  con- 
clusion would  have  been  a  verification. 
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TiNDALy  C.  J. — It  appears  to  me  that  without  entoiog 
into  the  qaesdon  whether  this  might  or  mi^t  not  have  been 
made  a  good  plea,  it  is^  at  all  events^  clear  that  the  plea  upon 
this  record  is  bad.    Hie  declaration  bepns  by  redtiDg,  that 
a  judgment  was  recovered  against  William  Mastery  one  of 
the  public  officers  for  the  time  being,  of  this  corporatioD, 
vrithout  making  any  allegation  of  the  fiu^t,  that  he  was  one 
of  the  public  officers  at  the  time  the  judgment  was  re- 
overed.    The  plea  contiuns  an  allegation,  that  at  the  time 
of  the  recovery  of  the  judgment,  William  Masters  was  not 
one  of  the  public  officers  of  the  company,  and  concludes  to 
the  countiy.     That,  therefore,  is  a  direct  denial,  and  con- 
clusion to  the  country  of  that  which  is  not  stated  ezpready, 
or  by  implication,  in  the  declaration  itsel£    Then  there  is 
a  direct  and  distinct  all^adon,  that  WiHiam  Masters  was 
duly  appointed  and  registered  such  pubUc  officer,  and  was 
sued  for  and  on  behalf  of  the  company,  and  that  is  not 
denied.     So  the  plea  admits  that  William  Masters  was  duly 
appointed  the  public  officer  of  the  company,  and  was  sued 
in  that  capacity.    That  being  admitted  on  the  part  of  die 
defendant,  unless  he  can  shew  in  this  plea,  by  some  new 
allegation,  that  the  original  character  of  Masters  has  ceased, 
we  must  assume  that  it  has  continued ;  and  if  he  means  by 
this  plea  that  it  has  ceased,  he  is  setting  up  a  new  matter, 
not  contained  in  the  declaration  itseli^  and  if  he  does  so^  he 
should  conclude  vnth  a  yerification,  and  allow  the  other 
party  to  answer  it     Therefore,  as  in  this  plea,  the  defend- 
ant endeavours  to  avail  himself  of  a  ground  of  defence 
which  is  new  matter ;  the  plea  is  bad,  in  concluding  to  the 
country,  and  not  with  a  verification. 


BosANQUET,  J. — I  am  also  of  opinion  that  this  plea  is 
bad,  on  the  ground  that  it  sets  up  some  new  matter,  and 
concludes  improperiy  to  tiie  country,  instead  of  with  a  veii* 
fication. 
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CoLTHAV,  J. — ^I  also  think  this  is  a  bad  plea.  The  plea 
alleges,  merely,  that  at  the  time  of  the  judgment  recovered, 
William  Masters  was  not  a  public  o£Scer  of  the  company, 
which  is,  by  implication,  an  admission  that  he  was  a  public 
officer  at  a  previous  time.  If  the  defendant  meant  to  allege 
more  than  I  have  pointed  out,  he  should  have  stated  it 
Therefore,  it  seems  to  me,  that  he  has  not  alleged  sufficient 
to  prevent  his  being  responsible  fcnr  the  admission  by  the 
public  officer. 


1841. 


FoWT.Eft 

andOthen 

RiCKBRBY 

and  Otberi. 


Ebskime,  J. — Concurred. 
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for  breaking 
ftnd  entering 
the  pUintiflrs 
house  and 
seising  his 

Soods,  the 
efendant 
pleaded  that  an 
action  was 


Jones  v,  Williabis  and  Others. 

I  RESPASS,  for  breaking  and  entering  the  plaintijBr'8 
dwelling-houae,  and  seizing  his  goods  and  chattels.  Tie 
defendants  pleaded,  that  before  the  said  time,  when,  &a, 
the  plaintiff  conunenced  an  action  of  debt  against  die 
defendant,  John  Williams,  during  the  pendency  of  which 
action,  it  was,  by  a  certain  agreement  in  writing,  made 
amdMtN/e  "*  between  the  plaintiff  and  defendant^  J.  WiUiams,  after 
wiTwfc^^^to  ^c^ting,  &c.,  mutually  agreed  to  refer  the  said  action,  and  all 
arbitration,  and  matters  in  dispute  in  the  said  cause,  to  the  award,  aibitr»- 

that  the  arbi-  '^  , 

trator  awarded  ment,  and  final  determination  of  R.  6  .T.    (The  plea  fiilly 

tolbe  due  uT  ^^  ^^^  ^^®  agreement,  the  material  provisions  of  which  are 

^^d^^^S***  the  following)  :   And  it  was  further  agreed,  that  die  costs 

the  plaintiff  to  before  then  incurred  by  the  parties  to  the  said  agreement, 

tarn  day,  which  in  the  said  cause,  or  in  any  wise  respecting  the  said  dia- 

^merafuLed  P^^B  ^^'^  differences,  and  such  as  had  been  incurred  up  to 

to  do,  the  de- 
fendant issued  a  writ  of  fl.  ik.,  and  levied  on  the  plaintiff's  goods.  Replication,  that  by  a  nls 
of  Court,  the  said  writ  was  ordered  to  be  set  aside  &r  irregularity:  Rejoinder,  by  way  of  etlopM^ 
that  after  the  making  of  the  rule  of  Court,  the  plaintiff  r^ed  the  sherSST  to  return  the  writ :  AU; 
upon  special  demurrer  to  the  rejoinder,  that  the  replication  was  good,  and  that  it  was  mmr  uwai/ 
to  aver  that  the  rule  of  Court  was  acted  on.  * 

Secondly,  that  the  act  of  ruling  the  sheriff  to  return  the  writ,  did  not  estop  the  plnntiflr  fron 
shewing  that  the  writ  was  not  a  good  writ ;  neither  did  the  filing  of  record  affirm  the  eTittenns 
of  a  void  writ. 

Thirdly,  that  the  I  &  2  Vict  c.  110,  s.  18,  does  not  authorise  a  party  to  issue  execution  far 
money  oitlered  to  be  paid  by  an  award. 

JBdd  also,  that  though  the  statute  does  not  authorise  execution  unless  the  amount  appean  hj 
the  order,  yet  execution  may  issue  for  costs  when  ascertained  by  the  officer,  and  that  it  it  not 
necessary  there  should  be  an  order  after  tiie  officer  has  taxed. 
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and  inclusive  of  the  day  of  the  date  of  that  agreement^  in- 
cluding the  costs  and  chaiges  of  witnesses,  who  had  been 
subpoenaed  by  either  party,  to  attend  the  trial  of  the  said 
cause,  and  the  costs  of  their  travelling  home;  and  the  costs 
of  preparing  the  said  agreement  and  the  said  award,  and  of 
canying  the  same  respectively  into  effect;  and  the  costs 
and  chaiges  of  the  said  arbitrator;  and  the  costs  and 
charges  attendant  on  or  incurred  in  the  said  reference  by 
the  said  parties,  their  advocates,  and  witnesses,  should  abide 
the  event  of  the  said  reference,  and  of  the  said  award,  and 
to  be  taxed  as  between  attorney  and  client,  and  to  be  paid 
by  such  par^  against  whom  a  balance  of  the  accounts 
should  appear  to  be  due  by  the  awards  at  sodi  time, 
and  in  such  manner,  as  the  said  R.  6.  T.  by  his  awaid 
should  direct  And  it  was  agreed  that  the  arbitrator  should 
be  at  liberty  to  examine,  ascertain,  and  settle  the  accounts 
as  claimed  in  the  particulars  of  the  plaintiff's  demand,  and 
the  defendant's,  J.  Ws.,  set-off  in  the  said  action;  and  the 
arbitrator  was  to  be  at  liberty  to  direct  the  payment  of  any 
balance  which  he  might  find  to  be  due  upon  those  parti- 
culars, either  from  the  plaintiff  to  the  defendant,  J.  W.^  or 
from  the  defendant,  J.  W.,  to  the  pltuntiff,  at  sudi  time  and 
in  such  manner  as  the  said  arbitrator  should  think  fit,  as  by 
the  said  agreement,  reference  being  thereunto  had,  will 
iully  appear.  The  plea  then  stated,  that  the  arbitrator 
awarded  that  there  was  a  balauce  due  upon  the  accounts 
from  the  plaintiff  to  the  defendant,  J.  W.,  amounting  to 
69i!.  Ss.  lid.,  which  sum,  together  with  the  costs,  chaiges, 
and  expenses,  the  arbitrator  directed  to  be  paid  by  the 
plaintiff  to  the  defendant,  J.  W.,  on  the  1st  of  September 
then  next,  and  then  alleged  that  the  agreement  was  made  a 
rule  of  Court;  that  after  the  making  of  the  award,  and  be* 
fore  the  time  when,  &c,  the  costs,  chaiges,  and  expenses, 
so  made  by  the  said  agreement  to  abide  the  event  of  the 
said  award,  were  duly  taxed,  as  between  attorney  and  client, 
at  a  laige  sum  of  money,  to  wit,  the  sum  of  239/L,  whereof 
the  pluntiff  afterwards  had  notice,  and  was  then  requested 
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by  the  defendant,  J.  Williams^  to  pay  him  the  said  sum  of 
69L  6s.  lld.f  together  with  the  coBtB,  chaiges,  and  ezpenses 
so  taxed  as  aforesaid,  amounting  in  the  whole  to  the  som  of 
308, 8i.  lid.,  according  to  the  tenor  and  efiect  of  the  said 
role  of  Court,  and  of  the  said  award  and  submianon,  but  the 
plaintiff  wholly  n^lected  and  refused  to  pay  die  same,  or 
any  part  thereof;  that  afterwards,  and  before  the  said  times, 
when,  &C.,  the  said  rule  of  Court  being  in  full  force  and 
eflRsct,  and  the  said  last  mentioned  moneys  unpaid  and  un- 
satisfied, die  defendant,  J.  Williams,  for  the  obtaining  sa- 
tis&ction  of  the  said  monies  in  his  own  right,  and  the  other 
defendants,  as  the  attomies  of  the  defendant,  J.  W.,  and  by 
his  commands,  sued  and  prosecuted  out  of  the  Court  of 
Queen's  Bench  a  certain  writ  of  our  Lady  the  Queen  called 
a  writ  of  testatum  fieri  facias  (setting  out  the  writ)^  wfaidi 
said  writ  so  indorsed,  afterwards  and  before  the  execution 
thereof  was  delivered  by  the  defendants  to  one  D.  £L,  ^o, 
then  and  firom  thence  until  at  and  after  the  execution  of  tbe 
said  writ,  was  sheriff  of  the  said  county  of  Montgomery,  to 
be  executed  in  due  form  of  law,  by  virtue  of  which  said 
writ,  the  said  D.  EL  broke  and  entered  the  said  promises 
for  the  purpose  of  levying  the  said  moneys  so  directed  to 
be  made  by  the  said  writ  as  aforesaid,  which  are  the  same 
trespasses,  &a    Verificaticm. 

Replication.  That  after  the  suing  and  prosecuting  out 
of  the  said  Court  of  the  said  writ  of  fieri  fiudas,  by  a  rule 
of  the  said  Court,  then  duly  made  and  entitled  in  the  said 
cause,  and  also  entided,  &&,  it  was  ordered  by  the  said 
Court,  diat  the  said  writ  of  fieri  fecias  and  all  subsequent 
proceedings,  should  be  set  aside  for  irregularity,  with  ooalB, 
and  it  was  referred  to  one  of  the  Masters  to  tax  such  ooetB^ 
which  costs,  when  taxed,  should  be  paid  by  the  defendant 
to  the  plaintiff,  or  his  attorney,  as  by  the  said  last  mentioDed 
rule  of  the  Court  of  our  Lady,  the  Queen,  before  the 
Queen  herself,  reference  being  thereunto  had,  will  fully 
appear.    Verification. 

Rejoinder.    And  the  defendants  say,  that  the 
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ought  not  to  be  admitted  or  received  to  plead  the  said  re-  1841. 
plication,  because  they  say,  that  after  the  making  of  the 
said  supposed  role  of  Court,  in  the  said  repUcation  men- 
tioned, and  whilst  the  said  writ  of  fieri  faciaa  in  the  said 
last  plea  mentioned^  was  in  the  hands  of  the  said  sheriff  of 
Montgomeryshire,  and  before  any  return  to  the  said  writ 
had  been  made  by  the  said  sheriff,  to  wit,  on  &c.,  the  now 
plaintiff  a|^lied  for,  and  caused  to  be  is8ue<l,  a  certain  order 
of  the  Right  Honourable  Sir  J.  B.  Basanquefy  Knight,  one 
of  the  Justices  of  her  Majesty's  Court  of  the  Bench,  at 
Westminster,  duly  made  and  entitled  in  the  said  cause  in 
the  said  last  plea  mentioned,  and  bearing  date,  &c.,  whereby 
it  was  ordered  that  the  said  sheriff  within  eight  days  next 
after  service  of  that  order  upon  him  or  his  deputy,  should 
peremptorily  return  the  said  writ  of  fieri  fiunas  in  the  said 
last  plea  mentioned,  which  said  order  the  now  plaintiff,  after* 
wards,  to  wit,  on,  &c.,  caused  to  be  served  on  one  W.  D.,  then 
being  die  deputy  of  the  said  sheriff,  that  after  the  said  order 
had  been  so  served  as  aforesaid,  and  within  eight  days  then 
next  ensuing^  to  wit,  on,  &c.,  the  said  sheriff,  in  obedience 
to  the  said  order,  in  due  maimer,  returned  the  said  writ,  as 
by  the  said  writ  and  return  thereof  remaining  of  record  in 
the  said  Court  of  our  said  Lady  the  Queen,  before  the 
Queen  herself  fiiUy  appears.     Verification. 

Special  demurrer,  asaigning  for  causes,  that  the  rejoinder*^ 
oontaina  no  answer  to  the  replication,  inasmuch  as  it  does 
not  deny  that  the  writ  under  which  the  defendants  justify, 
had  been  set  aside  by  the  Court  firom  which  it  issued  for 
irregularity,  after  which  the  application  by  the  present 
plaintiff  for  the  judge's  order  to  the  sheriff  to  return  it  (in 
order  to  secure  its  safe  custody),  did  not  affirm  or  admit 
its  validity,  or  its  efficiency  as  a  protection  to  the  parties 
issuing  it 


Tomlinganf  in  support  of  the  demurrer.  The  rejoinder 
affords  no  answer  to  the  repUcation.  If  there  was  any  mo- 
tive to  justify  the  plaintiff  in  having  the  writ  secured,  the 
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act  of  ruling  the  sberifF  to  return  it  would  not  operate  as  an 
estoppel  Many  reasons  might  be  suggested  for  having  the 
writ  returned  as  if  the  sheriff  had  been  goihy  of  excess  in  the 
mode  of  executing  it,  it  would  be  necessary  fer  the  party  to 
have  it  returned,  in  order  to  found  on  it  an  appUcatton  to  the 
Court,  or  to  proceed  by  action  on  the  statute.  Ad  es- 
toppel is  when  a  man  is  concluded  by  his  own  act  w  ae- 
ceptance,  to  say  the  truth,  Com.  Dig.  tit  *^  EtioppeF  (A). 
Here,  all  that  the  pbiinliff  admits  is,  that  there  is,  in  truth, 
such  a  writ,  which,  unless  it  be  void  upon  the  face  of  it,  would 
protect  the  sheriff,  although  the  parties  who  issued  it  might 
be  trepassers.  In  justifying  under  a  fieri  furias;,  the  dieriff 
pleads  the  writ  only,  whilst  the  party  must  diew  the  judg- 
ment or  other  authority  for  issuing  it ;  an  estoppel  ought 
to  be  certain  to  every  intent  Then  the  pleaisbad,  as  it  shews 
no  authority  for  issuing  the  execution.  The  point  has 
abeady  been  decided  in  the  Court  of  Queen's  Boich,  in  the 
case  of  Jones  v.  WiUiamt  (a). 


The  Court  then  called  upon 

Creeswelli  contra.  The  replication  does  not  soffidentiy 
shew  that  the  writ  was  set  aside,  it  is  only  stated  that  an 
order  ibr  that  purpose  was  pronounced  by  the  Court;  bat 
it  is  not  averred  that  the  order  was  drawn  up  or  acted  upon, 
and  for  anything  that  appears,  the  party  may  have 
abandoned  it  Then  the  rejoinder  shews  that  after  the 
order  was  obtained,  the  plaintiff  ruled  the  sheriff  to  reumi 
the  writ  Kthe  rule  for  setting  aside  the  writ  had  been 
drawn  up  and  acted  upon,  there  would  have  been  an  end  of 
the  writ  altogether.  A  writ  setaside  is  the  same  as  if  it  never 
existed.  The  rejoinder  not  only  shews  that  the  writ  exists, 
but  avers  that  it  is  filed  of  recorcL  If  the  plaintiff  wished 
to  deny  that  fact,  he  might  have  issue  joined  nul  tid  re* 
cord.  The  filing  of  record  estops  him  fiom  denying  the 
existence  ci  the  writ     It  is  aigued,  that  the  plaintiff  might 
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We  ieveral  motives  fi>r  v^ishing  the  writ  retiimedy  but  in 
that  case,  he  should  have  ^plied  to  the  Court  to  impound 
it  With  respect  to  the  plea,  it  is  submitted,  that  the 
1  &  2  Vict  a  110,  justifies  an  execution  in  cases  like  the 
piesenty  and  that  the  case  of  Jones  v.  fViUiamt  was  not  well 
CQQsidaed  There,  the  Court  eaja,  ^'  It  is  undoubtedly 
BKHiey  payable  by  soBoething  ariaing  out  of  and  coimected 
wilh  the  rule,  but  then  can  the  award  be  engrafted  on  the 
rule  so  as  to  make  the  money  payable  by  the  rule?  The 
difficulty  that  presents  itself  is,  that  there  is  no  definite  sum 
of  money  expressed  to  be  payable  by  the  rule  itself."  But 
the  18th  section  does  not  use  the  words,  "  whereby  any  sum 
of  money  shall  be  ordered  to  be  paid,  but  whereby  any  sum 
rf  money  shaU  be  payaUe."  A  party  is  pronounced  in  con- 
tempt for  disobeying  the  rule  of  Court,  not  for  non-perform- 
ing the  awanL  The  enfi»cing  an  award  by  attachment,  is 
treating  the  money  as  p^jrable  by  the  rule.  \Rolfe,  B. — 
Hie  19th  section  uses  the  words  ^'moneys  diereby  recovered, 
or  ordered  to  be  paid*^.  One  difficulty  suggested  by  the 
Comt  in  Jones  v.  WUliams  is,  that  ^^  as  the  rules  are  to 
hare  the  ^Sact  of  ju^ments  which  are  to  charge  the  land, 
the  smn  to  be  so  charged,  ought  to  be  distinctly  stated  in 
the  document  which  thus  charges  the  land,  so  that  pur- 
chasers or  creditors  may  know  what  it  is;"  but  the  19th 
section  contemplates  the  existence  of  an  order  which  does 
not  ascertain  the  amount  cS  the  money  to  be  paid. 
\Parkey  B. — ^That  section  contemplates  that  every  thing 
shall  be  payable  by  the  rule.  Aldersonj  R-^In  the  case 
of  a  submission  to  arbitration,  there  is  no  sum  of  money  pay- 
aUe  by  the  rule  of  Court ;  the  sum  payable  cannot  be  ascer- 
tained, unless  by  reference  to  the  award,  and  the  award  is 
no  part  of  the  rule].  According  to  the  practice  of  Courts 
of  Equity,  the  amount  of  costs  never  appears  upon  the  de- 
cree of  the  Court 
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TomUneoHy  in  reply.    There  is  no  mode  by  which  the 
plaintiff  could  have  obtained  the  writ,  except  by  ruling  the 
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sheriff  to  return  it  The  fact  of  its  existing  on  the  files  of 
the  Court  does  not  make  it  a  record,  but  it  is  amply  pre- 
served there  to  afford  a  protection  to  the  sheriff.  The  same 
di£Bculty  would  have  arisen  if  the  defendant  Williams  had 
caused  the  return  of  the  writ  With  reqpect  to  the  leplicfr- 
tion,  it  must  be  presumed  that  the  rule  setting  aside  die 
writ  is  in  force,  unless  the  contraxy  be  shewn.  The  anap 
logies  referred  to  in  support  of  the  plea  were  against  the 
defendant  In  the  case  of  an  attachment,  the  contempt 
was  not  in  the  non-payment  of  money,  but  in  the  non- 
performance of  the  agreement  to  abide  by  the  award.  The 
legislature  never  intended  the  statute  to  apply  to  a  case  like 
the  present ;  and  if  it  were  so  held,  a  party  would  be  pn>- 
tected  from  a  tresspass  in  levying  on  the  goods  of  anolher, 
though  the  award  might  be  void  on  the  fece  of  it.  It  is 
clear  that  a  distinction  was  intended  to  be  made  between 
money  and  costs,  payable  by  the  order;  and  the  forms  of 
writs,  settled  by  the  judges,  adopt  that  distinction.  The 
writ  follows  the  form  No.  8,  but  misrecites  the  authority, 
for  there  is  no  money  payable  by  the  rule  of  Court  When 
the  statute  speaks  of  a  jui^ment,  it  means  final  jiK%ment% 
but  this  proceeding  is  in  the  nature  of  an  intetlocutocy 
judgment  To  put  the  constractioD  contended  £>r  on  the 
statute,  would  be  to  repeal  the  9  &  10  Wm.  a,  c  15,  a.  2, 
which  allows  a  party  a  whole  term  to  i^ply  to  set  aside  an 
award;  and  even  if  the  one  party  should  neglect  during 
that  time  to  take  any  step^  the  othn:  cannot  enfoice  die 
award  without  an  opportunity  being  afforded  of  abewing 
any  defect  in  it 


Pabke,  K — This  is  an  action  of  tresspass  for  breddng 
and  entering  the  plaintiff's  dwelling  houae^  and  aeiaing  his 
goods  and  chattels.  The  defendants  justify  under  a  writ  of 
fieri  fiicias.  It  appears,  by  the  plea,  that  an  action  was 
commenced  by  the  plaintiff  agdnst  the  defendant  Williams, 
and  that,  by  agreem^it  in  writing,  the  action,  and  all 
matters  in  difference  in  the  cause,  were  referred  to  a  g^tk- 
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man  at  the  bar^  who  was  to  take  an  account  between  the 
parties,  and  all  costs  were  to  be  paid  by  the  party  against 
whom  a  bahuace  of  account  should  appear  by  the  award  to 
be  due :  the  plea  then  alleges  that  the  arbitrator  proceeded 
with  the  reference^  and  finally  awarded  that  there  was  a 
balance  due  upon  the  accounts  referred  to  him  from  the 
plaintiff  to  the  defendant  Williams  of  69^  8s.  lid.,  which 
sum,  together  with  the  costs,  changes,  and  expenses  so  made 
to  abide  the  event  of  the  award,  the  arbitrator  directed  to 
be^  paid  by  the  plaintiff  to  the  defendant  Williams  on  a 
certain  day.  It  is  then  alleged,  that  the  agreement  was 
made  a  rule  of  Court,  and  that  the  costs  were  taxed  at  the 
sum  of  239/i  8««  lld>;  and  without  shewing  any  forther 
iqpplication  to  the  Court,  the  plea  states  that  the  defendant 
IV^^ams,  in  his  own  right,  and  the  other  defendants  as  his 
attorneys,  issued  a  testatum  fieri  facias,  commanding  the 
sheriff  to  levy  that  sum  upon  the  goods  and  chattels  of  the 
plaintiff.  To  this  plea,  the  plaintiff  replies,  that  by  a  rule  of 
Courts  it  was  ordered  that  the  writ  of  fieri  fecias,  and  all 
subsequent  proceedings  should  be  set  aside  for  irregularity, 
with  costs.  Then  the  defendants  rejoin,  that  after  the 
making  of  the  rule  of  Court,  the  plaintiff  ruled  the  sheriff 
to  return  the  writ,  which  he  aco(»rdingIy  did,  and  the  same 
ronains  of  record.  To  this  rejoinder,  the  plaintiff  has 
demurred,  and  the  first  question,  independently  of  the  plea, 
is,  whether  or  no  the  replication  is  good?  It  is  objected 
that  the  replication  merely  states  that  the  Court  ordered 
the  writ  to  be  set  aside,  but  that  nothing  appears  to  have 
been  done  under  that  order,  and  it  may,  in  feet,  have  been 
abandoned.  I  think,  however,  that  the  replication  shews, 
primft  fecie,  a  good  answer  to  the  plea.  The  allegation  is, 
^  that  by  a  rule  of  the  Court  it  was  ordered,  that  the  said 
writ  of  fieri  fecias,  and  all  subsequent  proceedings  should 
be  set  aside  for  irregularity,  with  costs,  to  be  taxed  by  the 
Master,  as  by  the  rule,  reference  being  thereunto  had  will 
fuUy  appear.**  It  seems  to  me,  that  that  is  a  sufficient  allega- 
tion  of  the  existence  of  the  rule  of  Court,  and,  consequently. 
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the  effect  of  it  was  to  set  aside  the  writ  of  fieri  boas,  and 
prevent  it  from  being  any  longer  a  justification  to  the  de- 
fendant (the  pUuntiff  in  that  action)  or  his  attorney,  though 
it  would,  by  law,  be,  nevertheless,  a  justification  to  the 
sheriff,  and  all  persons  acting  under  him.  It  appean  to 
me,  therefore,  that  the  replicadon  is  good.  Then  oomei 
the  rejoinder,  which  is  pleaded  by  way  of  estoppel,  and  the 
question  arises,  whether  or  no  this  is  a  good  rejoinder?  It 
is  contended  that  the  plaintiff  is,  by  his  own  act,  estopped 
firom  saying  that  this  is  not  a  good  writ ;  and  it  is  aigo^d, 
that  a  writ  cannot,  at  the  same  time,  be  both  good  and  bad. 
But  I  think  that  the  plaintiff  is  not  estopped  finom  shewing 
that  the  writ  was  set  aside ;  and  I  am  also  of  opinion,  that 
a  writ  may  be  at  once  both  agood  writ  and  a  bad  writ;  that 
is  to  say,  a  writ  set  aside  for  irregularity,  may  be  good  as  to 
the  sheriff,  and  ail  persons  acting  under  him,  and  bad  as  to 
the  persons  who  sued  it  out  What  then  does  the  act  of 
the  plaintiff,  in  ruling  the  sheriff  to  return  the  writ,  amount 
to  ?  It  amounts  simply  to  this,  that  though  the  writ  may 
be  void  for  some  purposes,  yet  the  plaintiff  may  desre  to 
make  use  of  it  for  others.  For  instance,  he  may  wish  to 
question  the  propriety  of  the  sheriff's  charges  for  execatiag 
it,  and  may  have  ruled  him  to  return  it,  in  order  to  feond 
an  application  to  the  Court,  or,  perhaps,  to  bring  an  actioo 
for  extortion :  it  is  enough  to  say,  that  he  may  make  some 
use  of  a  void  writ  The  last  question  is,  whether  it  makes 
any  difference  that  the  writ  is  filed  of  record?  I  think  not 
The  filing  of  record  is  not  the  act  of  the  party,  but  it  is  the 
mode  in  which  the  sheriff  makes  his  return ;  he  letnnis  the 
writ  into  the  proper  office,  where  it  is  filed  of  record  as  a 
matter  of  course.  The  filing  of  record  does  not  affiim  the 
existence  of  a  void  writ,  and,  consequently,  the  rejoinder  b 
bad.  With  req)ect  to  the  plea,  I  do  not  wish  to  be  under- 
stood as  intimating  any  doubt  as  to  the  propriety  of  the 
decision  of  the  Court  of  Queen's  Bench,  in  the  case  of 
Jones  V.  Williamsy  in  which  I  entirely  ccmcur.  Even  if  this 
replication  were  bad,  and  the  rejoinder  good,  the  utmost 
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effect  of  those  pleadings  would  be  to  admit  that  there  was  a 
good  writ;  but  allowing  that  to  be  the  case,  the  party 
iasuing  it  cannot  justify  under  it,  without  shewing  a  valid 
judgment  to  support  it  Then  upon  the  face  of  this  plea 
(supposing  the  decision  of  the  Court  of  Queen's  Bench  to 
be  correct,  which  I  think  it  is,)  it  appears  that  a  writ  of  fieri 
&idas  issued  without  any  authority  to  warrant  it  The 
18th  section  of  the  1  &  2  Vict,  c.  110,  enacts  ^  that  all 
decrees  and  orders  of  Courts  of  Equity,  and  all  rules  of 
Courts  of  Common  Law,  &c.,  whereby  any  sum  of  money, 
or  aay  costs,  chaiges  or  expenses  shall  be  payable  to  any 
person,  shall  have  the  effect  of  judgments  in  the  superior 
Courts  of  Common  Law."  Then  the  19th  section  provides, 
that  no  judgment  of  any  of  the  superior  law  Courts,  nor 
any  decree  or  order  of  any  Court  of  Equity,  nor  any  rule  of 
a  Court  of  Common  Law,  &c.,  shall  affect  any  lands,  tene* 
meats,  or  hereditaments,  as  to  purchasers,  mortgagees,  or 
creditors,  unless  a  memorandum  or  minute,  containing  the 
name  and  place  of  abode,  &c.,  of  the  person  whose  estate  is 
intended  to  be  affected  thereby,  and  the  Court  and  title  of 
the  cause  and  matter  in  which  such  judgment,  decree, 
order,  or  rule  diall  have  been  obtained  or  made,  and  the 
date  of  such  judgment,  decree,  order,  or  rule,  and  the 
account  of  the  debt,  damages,  and  costs,  or  moneys  thereby 
recovered  or  ordered  to  be  paid,  shall  be  lefl  with  the  senior 
Master  of  the  Court  of  Common  Pleas,  fiic."  It  seems  to 
me,  that  according  to  the  construction  of  the  act,  it  does  not 
apply  to  any  costs,  chaiges,  or  expenses,  except  those  which 
are  ordered  by  the  Court  to  be  paid,  and  that  it  does  not 
embrace  cases  in  which  something  is  necessary  to  be  done, 
in  order  to  give  the  party  a  tide  to  the  money,  but  includes 
those  only  in  which  the  obligation  to  pay  the  money  appearr' 
upon  the  face  of  the  judgment,  decree,  or  order.  But  then 
it  is  aigued,  that  where  the  Court  orders  the  payment  of 
costs,  something  must  be  done,  in  order  to  ascertain  their 
amount  before  execution  can  issue.  No  doubt  that  it  is  so ; 
but  we  must  hold  that  costs  are  not  liable  to  the  same 
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observation,  as  tbey  stand  upon  a  peculiar  footing.  Wbffi 
the  legislature  mentions  ^^  monej^  costs,  chaiges,  and  ex- 
penses," it  means  money  decreed  or  ordered  to  be  paid, 
together  with  the  costs,  chaiges,  and  expenses,  asoeitaiDed 
in  the  usual  way  by  the  officers  of  the  Court  That  point 
it  is  uimecessary  to  decide  ;  but  I  am  of  opinion,  that  with 
respect  to  costs,  it  is  enough  if  they  are  ascertained  by  the 
officer  of  the  Court,  and  that  it  is  not  necesBary  that  there 
should  be  any  order  to  pay  after  the  officer  has  taxed  them. 


Alberson,  B. — I  am  of  the  same  opinion,  but  shall  only 
say  a  few  words  as  to  the  validity  o(  the  plea,  which  I  think 
bad  for  the  reasons  given  by  my  brother  Parke.  The  tioe 
construction  has  been  put  upon  the  act  by  the  Court  of 
Queen's  Bench,  in  the  case  of  Jones  v.  WiUiamt*  With 
regard  to  the  costs,  charges,  and  expenses,  it  seems  to  me, 
that  they  may  be  ascertained  by  the  officer  of  the  Court, 
though  not  specifically  mentioned  in  the  rule  of  Court. 
All  that  is  required  is,  that  the  Court  orders  a  sum  of  mcmey 
to  be  paid,  and  if  it  also  order  costs,  that  means  the  costs 
ascertained  by  the  officer  of  the  Court  Independently  of 
the  words  of  the  act  which  especially  refers  to  costs,  chaiges^ 
and  expenses,  it  seems  to  me,  that  the  Court  may  very  well 
put  such  a  construction  upon  the  act  as  to  include  costs^ 
where  there  is  an  order  for  the  payment  of  a  ^cific  sum. 
But  in  the  case  of  an  award,  it  would  be  a  monstrous  pro- 
position to  say,  that  any  money  is  payable  by  the  order  of  the 
Court  The  order  of  the  Court  is,  that  the  paity  do  submit 
to  the  arbitration  of  A.  B.,  and  unless  you  incorporate  the 
award  (which  is  an  act  long  subsequent)  with  the  rule  of 
Court,  it  will  be  making  the  Court  order  the  payment  of  a  sum 
of  money,  the  propriety  of  which  depends  upon  the  judgment 
of  a  third  person,  and  of  which  the  Court  knows  nothing. 
The  Court  might  then  commit  the  greatest  injustice.  Sup* 
pose  a  submission  to  arbitration  and  an  award  in  Trinity 
Term,  in  the  vacation  a  ca.  sa.  might  issue,  and  is  the  party 
to  remain  in  custody  the  whole  of  Trinity  vacation  before 
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he  can  i^ly  to  set  aside  an  award  which  may  have  been 
most  bapropeAj  made  against  him?  The  sounder  rule  is 
this,  that  no  execution  should  issue,  until  the  Court  has  as- 
certained for  itself  the  propriety  of  the  award,  and  has  made 
an  order  for  the  payment  of  the  money. 
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GuBNBT,  B. — I  am  of  the 


opmion. 


R0I4FB,  B. — I  am  of  the  same  opinion.  The  forms  of 
writs  settled  by  the  Lord  Chancellor,  in  pursuance  of  the 
1  &  2  Vic.  c.  110,  afford  a  strong  analogy  to  guide  us  in 
coming  to  a  correct  conclusion  in  the  present  case.  That 
statute,  for  the  first  time,  gave  the  effect  of  a  judgment  to 
an  order  of  a  Court  of  Equity  for  the  payment  of  money. 
Let  us  then  see  what  was  done  by  the  Court  of  Chancery, 
for  the  purpose  of  enforcing  its  decrees  by  common  law  pro- 
cess. It  is  ordered  '^  that  eveiy  person  to  whom,  in  any 
cause  or  matter  pending  in  that  Court,  any  sum  of  money 
or  any  costs  have  been  ordered  to  be  paid,  shall,  after  the 
lapse  of  one  month  firom  the  time  when  such  order  for  pay- 
ment was  duly  passed  and  entered,  be  entitled,  by  his  clerk 
in  court,  to  sue  out  one  or  more  writs  of  fieri  facias,  or  writ 
or  writs  of  el^t,  of  the  form  thereinafter  stated,  or  as  near 
thereto  as  the  circumstances  of  the  case  may  require." 
There  are  then  given  the  forms  of  five  different  writs  of  fieri 
iadas,  and  four  of  elegit  (a)  The  first  is  a  writ  of  fieri 
facias  on  a  decree  or  order  of  the  Court  for  the  payment  of 
money.  The  second  is  on  a  decree  or  order  of  the  Court 
for  the  payment  of  money  and  interest.  The  third  is  on  a 
decree  or  order  of  the  Court  for  the  payment  of  money  and 
costs.  The  fourth  is  on  a  decree  or  order  of  the  Court  for 
the  payment  of  money,  interest,  and  costs.  The  fifth  is  on 
a  decree  or  order  of  the  Court  for  the  payment  of  costs 
(mly :  then  follow  similar  forms  of  writs  of  elegit  Accord- 
ing to  all  these  writs,  it  is  assumed  that  the  amount  payable 


(a)  See  the  forms  1  Baven,  xv. 
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is  previously  ascertained  by  the  decree  or  order  of  the  Court 
That  appears  to  me  to  mark  the  distinction  pointed  out  by 
my  brothers,  Parke  and  Alderton^  viz.,  that  the  statute 
having  provided  that  a  vmt  may  be  issued  upon  an  order 
for  the  payment  of  money  and  costB^  it  may  still  issue  ton 
costs  when  taxed  by  the  officer ;  but  that  the  right  to  such 
execution  cannot  possibly  extend  to  the  payment  of  anything 
which  has  not>  in  terms,  been  ascertained  by  the  decree 
or  order.  The  writs  to  which  I  have  referred,  were  framed 
upon  great  deliberation ;  andif  there  was  any  case,  in  wfaidi 
the  order  for  the  perfcMrmance  of  an  award  could  be  within 
the  statute,  it  is  most  probable  that  a  writ  for  that  purpose 
would  be  found  amongst  the  forms  given  by  the  Court  of 
Chanceiy. 

Judgment  for  the  plaintiS 


Where  a  no- 
tice at  the  foot 
of  a  declara- 
tion in  eject- 
ment required 
an  appearance 
in  Michael- 
mas Term,  but 
aervioe  could 
not  be  effected 
in  time  to  more 
in  that  Term, 
the  Court,  in 
Hilary  Term, 
granted  a  rule 
tor  judgment 
agamat  the 
casual  ejector, 
unless  cause 
was  shewn  be- 
fore the  last 
day  but  one  of 
that  Term. 


Doe  d.  The  Earl  of  Wabwicr  v.  Ros. 

W^HATELY  moved,  in  Hilary  Term,  for  judgment 
against  the  casual  ejector  in  a  country  cause.  The  notice 
at  the  bottom  of  the  declaration  required  an  appearance  in 
Michaelmas  Term,  but  from  the  numerous  parties  to  be 
served,  it  had  been  found  impossible  to  effect  service  upon 
all  of  them  in  time  to  move  in  that  Term.  He  referred  to 
Right  d.  Jeffery  v.  Wrong  (a),  in  this  Court,  in  which  the 
declaration  having  been  served  in  October,  with  a  notice  to 
appear  in  Michaelmas  Term,  Bayley^  B.,  in  Hilary  Term, 
granted  a  rule  for  judgment,  unless  cause  was  shewn  before 
the  last  day  but  one  of  the  Term. 

Parke,  B. — You  may  take  a  rule  of  the  same  kind. 


(a)  Antt,  voL  3,  p.  348. 
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Assumpsit  for  goods  sold  and  deliveied.     Plea,  non-  Tboa^^  aptrty 

asBumpsit  except  as  to  32.  ll^.,  and  as  to  that  sum  a  tender.  ^^^. 

At  the  trial,  before  the  under^eriff  of  Middlesex,  ai?itne8B  J^£™'P* 

proved  that  he  went  to  the  shop  of  the  plaintiff,  and  saw  t^dered,if  no 

his  sister  there,  wh^i  he  told  her  '^  that  he  had  come  to  made  on  that 

settle  the  defendant's  aocoont ;"  she  then  produced  a  bode,  ^^^^^  good. 

and  after  looking  at  it,  said,  ^  she  could  say  nothing  about 

it,  unless  her  brother  were  present;"  the  witness  then  offered 

her  3  JL 1  Is.    She  said,  that  ^'  her  brother  had  looked  over  the 

book,  and  that  there  was  one  or  two  pounds  more  owing." 

On  his  cross-examination,  the  witness- admitted  that  he  told 

the  plaintiff's  sister,  that  he  would  not  pay  the  money, 

unless  she  gave  him  a  receipt  for  ZL  1  Is.    The  under-sheriff 

left  it  to  the  jury  to  say,  whether  or  no,  the  tender  was 

proved,  and  they  found  a  verdict  for  the  defendant 

Ckadmoke  Jtmes  had  obtained  a  rule  to  set  aside  the  ver- 
dict, and  for  a  new  trial,  on  the  ground  that  the  tender  was 
not  good  in  law. 

Erie  shewed  cause,  and  contended,  that  as  no  objection 
was  made,  on  account  of  a  receipt  being  demanded,  but 
only  because  a  larger  sum  was  claimed,  the  tender  was  good. 
Cole  ▼•  Blake  (a). 

C  J&neSf  in  suj^rt  of  the  rule*  In  older  to  support  a 
plea  of  tender,  there  must  be  evidence  of  an  unqualified 
offer.  The  demand  of  a  receipt  was  a  condition  which  the 
defendant  had  no  right  to  impose,  Li  Laing  v.  Meader{b)f 
it  appeared  that  the  defendant  took  the  money  out  of  his 
pocket,  and  said  to  the  plaintiff,  *^  if  you  will  give  me  a 

(a)  Peake,  N.  P.  239.  ib)  1  C.  &  P.  257. 
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Richardson    ^^  ^^^^  there  was  no  proof  of  tender.     Ahbotty  C.  J., 

«.  there  says,  **  the  offer  of  the  money  must  be  unconditional. 

Jackson*  *i  '  •/ 

A  party  has  no  right  to  say, '  I  will  pay  you  the  money  if 
you.  will  giye  me  a  staoiped  receipt,'  but  he  ought,  aoooidiiig 
to  the  43  Geo.  3,  c  126,  to  bring  a  receipt  with  him,  and 
require  the  other  party  to  sign  it"  [iWifce,  B. — ^That  dic- 
tum will  not  apply  to  this  case,  because  no  stamp  was  ne* 
cessary.]-  Great  inconyenienoe  woidd  ensue,  if  the  debtor 
was  entitled  to  insist  upon  a  receipt;  in  the  case  of  a  con- 
tract between  two  persons,  neither  of  whom  could  read  or 
write,  noVeceipt  could  be  given. 

Pabke,  B. — ^The  case  of  Cole  v*  Blake  is  a  sufficient 
authority  to  warrant  the  Court  in  deciding  against  the  ap- 
plication. There,  Lord  Kenyan  indeed  says,  '*  that  it  had 
been  determined  that  a  party  tendering  money,  could  not^ 
in  general,  demand  a  receipt  for  the  money."  But  where 
no  objection  is  made  on  that  account,  but  the  creditor  insists 
on  receiving  a  laiger  sum,  he  cannot  afterwards  object  to 
the  tender,  because  the  debtor  required  a  receipt  Here,  it 
appeared,  that  the  sum  tendered  was  sufficient  to  satisfy  tbe 
plaintiff's  demand.    The  rule  must,  therefore,  be  discharged. 

Alderbon,  B. — ^I  do  not  wish  to  be  understood  as  de- 
ciding that  this  is  not  a  good  tender. 


Rolfs,  B. — ^I  should  be  sotry  to  hold  this  a  bad  tender. 
In  the  present  state  of  the  law,  I  should  wish  to  encourage 
every  prudent  person  to  hav«  some  evidence  of  his  pay- 
ments; 

Rule  dischaiged. 
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THoifPSON  V.  GiBsoM  and  Another. 
Case  for  a  nuisance  toanwiket    At  the  trial  before  The 3 ^4  Vict 

c.  24,  8.  2, 

CoUmarty  J.>  at  the  last  Appleby  aastzes^  a  verdict  was  found  (which  de- 
for  the  pluntiff  with  \s.  damages.  The  cause  stood  last  on  pua^iffof 
the  list,  and  after  the  verdict  was  returned,  the  learned  judge,  f08t»where, 

^  ,  .  *"  certain  ac- 

acoording  to  custom,  adjourned  the' Court  to  his  lodgings,  tionslessda- 
whither  the  counsel  for  the  plaintiff  shordy  afterwards  40^.  are  given, 
followed,  and  requested  a  certificate  under  the  3  &  4  Vict  Jjjge  rfidf 
c.  24, 8.  2.     The  learned  iudee  granted  the  certificate,  and  immediately 

J   *-©    B  , , .  afterwards  cer- 

desired  that  the  fact  of  his  haying  done  so  should  be  com-  tify  that  the 
municated  to  the  other  party.  brouchrto  try 

a  right,  &c." 
is  to  be  con- 

Ranuhay  obtained  a  role  nisi  to  rescind  the  certificate,  on  struedasmean- 

1  Till  1^1  •  ***&  *^*^*  *^® 

the  ground,  that  by  the  express  words  of  the  statute,  it  must  judge  is  to  cer. 

be  given  immediately  afl«r  the  trial  re^nlbie  *" 

time  upon  the 
^  facts  as  they 

Cresewell  and  Cowling  shewed  cause.  The  question  de-  appear  at  the 
pends  upon  the  construction  of  the  3  &  4  Vict  c.  24,  s.  2,  befn/hiflu-  * 
which  enacts,  "  that  if  the  plaintiff  in  an  action  of  trespass,  or  ®"*^®*^  ^^  *"y 

*  *^  extraneous 

trespass  on  the  case,&c,  shall  recover,  by  the  verdict  of  a  jury,  matter,  after- 
less  damages  than  40«.,  such  plaintiff  shall  not  be  entitled  to  sented  to  his 
recover  or  obtain  firom  the  defendant,  in  respect  of  such  fore^'where  at 
verdict,  any  costs  whatever,  unless  the  judge  or  presiding  ^^  assizes, 
officer,  before  whom  such  verdict  shall  be  obtained,  shall  turned  a  ver- 
immediately  afterwards  certify  on  the  back  of  the  record,  ^  cause  whi^ 
or  on  the  writ  of  trial,  or  writ  of  inquiry,  that  the  action  ^^jg|"^*^ 
was  reaUy  brought  to  try  a  right,  besides  the  mere  right  to  the  judge  ad- 

joumed  the 

recover  damages  for  the  trespass  or  grievance  for  which  the  Court  to  his 
action  shall  have  been  brought,  or  that  the  trespass  or  ^hi^oMhe 
grievance  in  repect  of  which  the  action  was  brought,  was  plaintiff's 
wilful  and  malicious."    The  word  immediately  must  not  be  lowed,  and 
read  as  referable  to  the  very  moment  after  the  verdict  is  certificate, 
returned,  but   must   be  construed    as  meaning  within  a  ^^n^" 

•  HelditJMt 

the  certifi<'ate  was  given  within  a  sufficient  time. 
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reasonable  time  before  other  buflinesB  is  entered  upon.  In 
the  late  case  of  Shuttleworth  v.  Cocker  (a),  Maule,  J., 
considered  that  the  word  *^  immediately*' was  introduced 
with  a  view  of  excluding  fiom  the  mind  of  the  par^  cer- 
tifying the  operation  of  any  matter  not  arising  direcdy 
out  of  what  might  have  passed  at  the  triaL  It  must,  however, 
be  admitted,  that  the  dicta  of  the  other  judges  were  opposed 
to  that  view  of  the  statute.  The  construction  put  upon 
similar  provisions  in  other  acts  of  Parliament,  would  affixd 
some  assistance  in  construing  this.  The  words  of  the 
22  &  23  Car.  2,  c.  9,  were,  <<  in  all  actions  of  assault  and  bat- 
tery, wherein  the  judge,  at  the  trial  of  the  causey  shall  not 
certify,  ftc,"  yet  where  the  certificate  was  given  four  days 
after  the  trial,  but  before  the  judge  had  left  the  assize  town, 
it  was  held  to  be  in  sufficient  time,  and  the  Court  said,  ^the 
words  *  the  judge  at  the  trial  of  the  cause,'  meant  the  judge 
who  tried  the  cause;  they  cannot  be  expounded  literalfy, 
because  the  certificate  cannot  be  granted  at  the  trial,  but 
only  after  the  trial  when  the  jury  have  Ibund  their  verdict,* 
Johnson  v.  Stanton  (b).  So  a  certificate  under  the  8  & 
9  WoL  3,  c.  11,  s.  4,  that  a  trespass  was  wiifiil,  might  be 
granted  within  a  convenient  time  after  the  trial  of  the 
cause,  WooUey  v.  IVhitby  (c).  The  juiy  act,  6  Geo.  4, 
c.  10,  s.  30,  enacted,  that  the  party  who  shaO  ^^ply  for  a 
special  juxy,  shall  pay  the  costs  occasioned  thereby,  unless 
the  judge,  before  whom  the  cause  is  tried,  shall  imsnediaiehf 
after  the  verdict  certify  under  his  hand  on  the  back  of  the 
record,  that  the  same  was  a  cause  proper  to  be  tried  by  a 
special  jury,"  and  it  has  been  always  considered  a  suflident 
compliance  with  the  statute,  if  the  certificate  was  given  at 
any  time  during  the  day.  The  previous  act,  24  Gea  2,  c  18, 
required  the  certificate  to  be  given  '*  in  open  Court,"  but 
those  woidswere  omitted  in  the  6  Gea  4,  which  shewed  it  was 


(a)  Ante,  p.  76. 

(b)  2  B.  &  C.  621.;  4  Dowl.  & 
Ry.  166. 


(c)  2B.&C.  580;  4  DowL  & 
Ry.  147. 


EASTER  TERM,    4   VICT.  719 

the  intention  of  the  l^blatuie  to  give  the  judge  timefor  consi-  1 84 1 . 

deration.  [jilderion,B. — K  the  6  Greo,  4,  was  to  be  construed  Thompson 

strictly^  the  judge,  in  many  cases,  oould  not  certify  at  all ;  for  «'• 

instance^itisaconunonpractice&rthecounselonboth  sidesto  and  Another. 
agree  that  a  verdict  shall  be  taken  in  the  absence  of  the  judge. 

Dundoi  and  Samtluaff  contra.  A  statute  should,  upon 
the  whole,  be  so  construed,  as  not  to  render  any  clause,  sen- 
tence, or  word  supearfluous,  void,  or  insignificant,  Dtoarris 
on  Statutes,  (a)  The  word  **  immediately  "  cannot  be  re- 
jected, and  if  retained,  must  mean  either  that  the  judge  is 
instantly  to  gmnt  the  certificate,  or,  if  he  desires  time  for 
consideration,  he  is  to  notify  his  wish  to  the  parties,  but,  at 
all  events,  the  certificate  is  to  be  given  before  the  adjourn- 
ment of  the  Court  The  l^slature  might  have  had  good 
reasons  fi>r  not  allowing  delay.  For  instacnce,  in  the  case  of 
trials  XNT  inquiries  before  inferior  judges,  it  would  be  incon- 
venient and  dangerous  to  allow  them  to  certify  after  they 
had  left  the  Court,  and  been  subjected  to  the  statements  or 
solicitations  of  the  parties  to  die  suit.  Besides^  if  the  strict 
rule  c^ccmstmction  was  departed  fix>m,  where  was  the  relaxa- 
tion to  stop  7  Would  the  Court  hold  it  sufficient  for  the 
judge  to  certify  the  next  mornings  or  three  days  after  the 
trial,  or  at  the  next  assize  town,  or  even  when  out  of  the 
kingdom  ?  The  practice  under  the  jury  act  cannot  be  con- 
sidered any  authority  in  the  present  case,  for  there  was  no 
express  decision  to  warrant  it,  and  the  decisions  upon  the 
22  &  23  Car.  2,  c  9,  and  8  &  9  Wm.  3,  c  11,  s.  14,  were 
inapplicable,  for  the  words  of  those  statutes  are  different 
from  the  present  The  dicta  of  the  judges,  in  Shuttleworth 
V.  Cocker,  were  in  favour  of  the  construction  contended  for, 
and  in  QiUett  v.  Oreen  (6),  Parke,  B.,  expressed  a  doubt 
whether  a  judge  had  power  to  grant  a  certificate  after 
another  cause  had  been  called  on. 

Lord  Abinoer,  C.  B. — With  respect  to  the  argument 

(a)  Vol  2,  p.  658.  (6)  Ante,  p.  220. 
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which  has  been  uiged,  as  to  the  danger  of  allowing  any  time 
to  elapse^  where  the  trial  takes  place  before  an  inferior 
judge,  there  is  this  answer,  that  the  judges  never  send  writs 
of  trial  to  an  inferior  tribunal,  except  in  cases  in  which  it 
appears  that  no  right  can  come  in  question,  as  in  actions  of 
debt  and  the  like.  Upon  the  whole  question,  I  cannot  say 
that  the  act  of  Parliament  is  fiee  fix>m  doubt  (for  we  know 
that  doubts  frequently  arise  on  acts  of  Parliament,  which  the 
judges  are  called  upon  to  decide);  but  if  we  proceed  to 
construe  this  act  according  to  common  sense,  justice,  and 
reason,  there  will  remain  no  doubt  upon  the  subject,  and  a 
liberal  interpretation  is  all  that  is  required  to  get  rid  of  emy 
difficulty  in  the  matter.  If,  indeed,  I  could  cleariy  see  on 
the  face  of  this  statute,  that  the  legislature  intended  the 
Judge  to  give  his  certificate,  without  allowing  the  interven- 
tion of  a  single  moment  of  time  from  the  conclusion  of  die 
trial,  I  should,  of  course,  defer  to  that  authority,  and  en- 
tertain no  further  question  on  the  subject  But  it  is  ad- 
mitted by  counsel  on  both  sides,  that  to  put  the  strict 
interpretation  is  impossible,  and  we  must,  accordingly,  pot 
such  a  one  as  shall  be  most  consistent  with  common  sense, 
the  general  practice  of  the  law,  and  the  fixed  principles  of 
justice.  Li  our  language,  the  word  <' immediately"  is,  by 
a  sort  of  metaphor,  used  with  reference  to  time*  Its  proper 
signification  is  equivalent  to  '^  in  medias  res,"  as  denoting 
something  to  be  done  before  the  matters  in  progress  are 
finished,  but  by  usage  it  is,  among  us,  referred  to  time. 
Now,  if  the  expressions  in  this  statute  do  not  mean  that  the 
certificate  is  in  all  cases  to  be  given  instantly,  the  next 
question  is,  within  how  soon  must  it  be  given  ? — within  a 
minute,  within  a  quarter  of  an  hour,  or  during  the  day,  &c  ? 
The  answer  is,  that  we  must  allow  such  a  reasonable  lapse 
of  time,  as  shall  exclude  the  danger  of  extraneous  matter 
finding  its  way  into  the  mind  of  the  judge,  so  as  to  influence 
his  judgment  on  the  facts  which  came  before  him  on  the 
trial ;  and  I  am,  on  the  whole,  rather  inclined  to  adopt  the 
notion  of  my  brother  Mauley  that  the  object  the  legistature 
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had  in  view,  was  to  prevent  the  interposition  of  extraneous        1841, 
matter,  and  to  compel  the  judge  to  decide  upon  the  fiwts     xh^J^^^ 
before  him  at  the  trial,  and  on  no  other  matter  or  considera-       _  *"• 

Gibson 

tion  whatever.     If  the  words  of  the  statute  had  been  that   and  Another. 
the  certificate  must  be  given  in  open  Court,  it  should  then, 
of  course,  be  signed  sedente  curia,  but  this  section  does  not 
contain  such  words.     So,  again,  if  it  was  necessary  that  this 
certificate  should  be  granted  upon  the  application  of  counsel, 
it  might  be  necessary  for  the  judge  to  give  it  before  the  Court 
rose.     But  none  of  the  statutes  referred  to  require  the  ap^ 
plication  to  be  made  by  counsel,  although  cases  may  occur 
in  which  a  judge  is  glad  to  hear  what  they  have  to  say  on 
the  subject  before  he  comes  to  any  decision.     I,  therefore, 
decide  this  case  as  if  the  facts  of  it  were,  that  the  judge 
retired  firom  Court  after  the  trial,  and  having  desired  the 
associate  to  bring  him  the  postea,  ordered  him  to  indorse  a 
certificate  upon  it,  which  was  accordingly  done  within  a 
quarter  of  an  hour  after  the  trial  had  concluded.     The  fact 
of  counsel  following  the  judge  firom  Court  to  some  other 
place,  has  nothing  to  do  with  the  question ;  the  judge  may, 
no  doubt,  by  that  means  be  reminded  of  the  propriety  of 
certifying,  but  I  decide  the  case  as  if  the  judge  had  of  him- 
self  directed  the  associate  to  indorse  the  certificate,  under 
the  drcumstances  I  have  mentioned,  and  which,  I  think, 
would  be  an  indorsing  immediately^  within  the  meaning  of 
die  act,  inasmuch  as  no  other  cause  or  matter  came  before 
the  mind  of  the  judge  before  he  gave  the  certificate ;  and  he 
must  have  given  it  under  the  impression  produced  on  his 
mind  by  the  evidence  in  the  cause,  and  nothing  else.     Se- 
veral cases  have  been  put  in  the  course  of  the  argument, 
such  as  that  of  a  judge  not  granting  his  certificate  for  three 
days  after  the  trial,  or  after  having  left  the  assize  county,  or 
even  the  kingdom.     Whenever  those  cases  present  them- 
selves, we  will  decide  them  as  well  as  we  are  able ;  but  the 
only  question  before  us,  at  present,  is,  does  the  use  of  the 
word  immediately y  in  this  statute,  deprive  the  judge  of  all 
power  of  certifying  a  quarter  of  an  hour  after  the  trial  is 
VOL.  IX.  AAA  D.  p.  a 
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Tkomfson 

V. 
OlB90K 

and  Another. 


over?  we  are  of  opinion  that  it  does  not,  and  this  rule  musk, 
therefore,  be  dischai^ged. 


Alderson,  B. — I  am  of  the  same  opinion.  I  find  there 
is  an  express  decision  upon  the  meaning  of  the  word  ^  im- 
mediately,'* which  is  to  be  found  in  the  case  of  The  King  v. 
Francis  {a),  where  Lord  Hardwicke  expresses  himself  aB 
follows :  « It  was  said  that  the  word  "  immediately"  exdoda 
all  intermediate  time  and  acdons ;  but  it  will  appear  that  it 
has  not  necessarily  so  strict  a  signification.  Stevem,  in  his 
ThesaurWf  expounds  the  word  "  immediately"  by  "  dto  et 
celeriter;"  So  Coopet^s  Dictionary  renders  in  English  ^  im- 
mediately" forthwith,  by  and  by ;  and  Minshew  g^ves  it  as 
having  various  meanings,  and  refers  it  to  the  word  ^'presently;* 
nor  is  its  signification  more  confined  in  l^al  preoeediqgB,  aa 
appears  even  firom  2  Lev.  77 1  in  the  case  of  Pibtis  v.  MUfarif 
which  was  cited  to  the  contnoy,  which  says^  that,  though 
the  word  ^'  immediately,"  in  strictness,  excludes  all  mesne 
time,  yet  to  make  good  the  deeds  and  intents  of  parties  it 
shall  be  construed  such  conyenient  time  as  is  reaacMoably 
requisite  for  doing  the  thing.  Also  the  statute  27  EUz* 
c.  13,  8.  11,  enacts,  that  no  person  robbed  shall  have  an 
action  against  the  hundred,  except  he  shall,  with  as  much 
convenient  speed  as  may  be,  give  notice  of  the  robbeiy  to 
some  of  the  inhabitants  of  some  town  near  the  place ;  and  in 
all  declarations  on  that  statute  the  averment  of  such  notice 
is  thus,  *'  quod  immediate  post  feloniam,"  the  plaintiff  gave 
notice,  &c.,  and  so  are  all  the  precedents;  and  in  CMi 
Entries^  tit.  ^*  Hue  Cry^  throu^iout  it  is  shewn  that 
the  word  *^  immediate  **  there  means  only  with  convenient 
I  speed,  and  convenient  speed  used  has  accordingly  been 
\  always  allowed  to  be  evidence  of  that  averment;  and 
I  likewise  writs  of  habeas  corpus  returnable  immediately, 
mean  only  with  as  much  convenient  speed  as  may  be. 
And  if  the  meaning  of  the  word  is  thus  unsettled*  the 
Court  cannot  say  that  it  absolutely  excludes  all  mesne 

(a)  Caa.temp.  Hard.  114. 
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acts.  The  9  Greo.  4,  c.  31,  s.  23,  enacts,  that  whenever 
justieeB  of  the  peace  ''shall  dismiss  any  charge  of  assault 
the  J  shall  forthwith  make  out  a  certificate  under  their  hands, 
stating  the  fiurt  of  disnussal,  and  shall  deliver  such  certificate 
to  the  party  against  whom  the  complaint  was  preferred." 
Now,  by  the  practice  under  this  statute,  the  certificate  is 
fiequently  not  delivered  for  a  long  time,  sometimes  not  for 
months  afterwards ;  and  if  the  word  ^  fortiiwith''  were  to  be 
construed  with  strictness,  the  justices,  by  refiising  to  give  a 
certificate  at  tiie  time,  might  oust  the  defendant  of  his  right 
to  one  altogether;  for  he  would  have  no  remedy  but  by 
Implying  for  a  mandamus,  and  even  tiie  power  of  a  manda- 
mus would  be  insufficient  to  destroy  the  existence  of  inter* 
mediate  time.  So  by  the  4th  section  of  the  same  act,  it  is 
provided,  that  in  cases  of  murder  ''  sentence  shall  be  pro- 
nounced immediately  after  the  conviction  of  every  murderer, 
unless  the  Court  shall  see  reasonable  cause  for  postponing 
the  same."  Now  suppose  a  trial  for  murder,  while  that  act 
was  in  operation,  and  that  the  jury  retired  to  consider  their 
verdict^  during  which  another  case  was  proceeded  with,  and 
before  it  was  over  the  jury  returned  with  a  verdict  of  guilty, 
would  it  be  contended  that  tiie  judge  had  no  power  to  finish 
the  second  trial,  but  tiiat  he  must  proceed  immediately  to 
pass  sentence  ?  Tet  it  must  be  so  held,  if  that  word  is  to  have 
the  strict  construction  contended  for  by  the  defendants. 
I^  on  the  other  hand,  the  view  taken  by  Lord  Hardwicke  of 
the  signification  of  this  word  is  correct,  tiie  whole  question 
comes  to  this ;  was  the  time  which  elapsed  before  signing 
the  certificate,  in  this  case,  such  as  might  reasonably  be 
accorded  to  the  judge  for  the  purpose?  Here,  the  judge,  by 
whom  the  case  has  just  been  tried,  adjourns  to  his  lodgings, 
whither  counsel  follows  without  delay,  and  asks  for  a  certifi- 
cate, which  is  granted,  now,  is  that  a  convenient  and  reason- 
able time  to  allow  the  judge  to  comply  with  the  provisions 
of  the  act  ?  I  am  of  opinion  that  it  is,  and,  consequently,  tiiat 
this  certificate  ought  to  be  supported. 

A  A  A  2 


1841. 


Thompson 

V, 

Gibbon 
and  Anotker. 
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1841.  RoLFE,  B,— I  quite  agree.    The  best  test  on  this  subject 

^X^^i!^^    ^^  ^*  furnished  by  my  brother  Mauley  which  has  been 

t'-  referred  to,  viz.,  that  the  certificate  must  be  given  solely  (m 

and  Another,    the  matter  itself,  as  it  appears  without  the  importation  of 

anything  extraneous,  coupled  with  this,  that  it  be  given 

with  all  convenient  speed.     The  act  does  not  require  it  to 

be  given  in  open  Court,  and,  therefore,  when,  as  was  the 

case  here,  a  judge  adjourns  the  Court  to  his  lodgings,  and 

soon  after  gives  a  certificate,  it  appears  to  me  that  the 

statute  has  been  sufficiently  comphed  with. 

Buledi 


Pearce  v.  Swain. 

A  writ  of  nam-  Ji EATON  moved  to  set  aside  a  distringas,  and  all  sab- 
ra^Se*6th'of  sequent  proceedings  for  irregularity.  The  first  writ  of 
October,  and     summons  issued  on  the  6th  of  July  last,  but  it  did  not 

on  the  6th  of  J         "» 

December,  an  appear  whether  or  not  any  attempt  had  been  made  to  8er?e 

Tl!^pUindfr  it.     This  vmt  having  expired  on  the  5th  of  October,an 

sevei^  befT  ^^^  ^^  ^^  summons  issued,  dated  the  5th  of  December. 

fectualat-  The  plaintiff  havinir   made  several    ineffectual   attempts 

tempts  to  serve  to  t 

this  latter  writ,  to  scrve  this  writ,  obtained  a  <]Ustringas,  which  stated 
trin^ras  which**  that  the  goods  were  distrained  in  consequence  of  the 
quired  the  ap-  defendant's  not  appearing  to  the  first  writ  of  summona  It 
entered  to  the  was  contended  that  the  distringas  was  irregular,  having 
that  the  pro.  *  been  obtained  upon  the  service  of  an  alias,  which  was  not  a 
^^  ^">  continuation  of  the  first  writ ;  and  that  the  defendant  ahoold 
have  been  required  to  appear  to  the  second,  and  not  to  the 
first  writ,  which  had  ceased  to  have  any  operation. 

Ijord  Abingeb,  C.  B. — ^The  first  writ  is  not  absolutely 
defimct,  but  only  inoperative,  for  the  purpose  of  preventing 
the  Statute  of  limitations  fiK>m  taking  effect  I  do  not  think 
the  distringas  irregular.  It  appears  that  four  months  were 
allowed  to  elapse  after  the  suing  out  of  the  fijBt  writ,  an 


BA8TBB  TBRM,  4  VICT. 


725 


Au>EiiaoN^  B.5  concurred. 


Rule  refused  (c). 


(a)  Ante,  vol.  7,  p*  304,  S.  C. ;  506;  Abbottsv. KeUy,i  Scott,  256; 
6  Biog.  N.  C.  279,  and  7  Scott,  25 1 .  3  Bing.  N.  C.  478,  S.  C. ;  Sewell 

(b)  The  point  has  been  so  de-  ▼.  Broum,  Hodges*  317. 

dded  by  the  Ck>urt  of  Common  (c)  See  Bromage  v.  Ray,  ante, 

Pleas,  in  Lenum  y.  Lemon,  2  Scott,  p.  559. 


alias  then  issues,  and  afterwards  adistringas,  and  the  de-    ^  1841. 
iendant  is  required  to  appear  to  the  first  writ     I  cannot 
discover  any  irregularity  in  this.     The  rule  must  be  refused. 

Parks,  B. — The  distringas  requires  the  appearance  to  be 
made  to  the  first  writ,  which  is  the  commencement  of  the 
suit,  the  writ  attempted  to  be  served  being  the  alias.  There 
is  no  irregularity  in  this:  a  party  may  appear  to  a  writ  after 
the  expiration  of  four  months  from  its  date.  Then  as  to 
the  second  point.  It  is  now  settled  by  the  case  of  Norman 
V.  Winter  {a\  that  a  distringas  may  issue,  and  bear  teste 
after  the  expiration  of  a  previous  writ  of  summons.  The 
Court  of  Common  Pleas  had  indeed  held,  in  a  former 
case  (A),  that  a  distringas  so  issued  was  irregular,  but  they 
were  afterwards  satisfied  that  they  were  wrong ;  and  in  the 
case  of  Norman  v.  Winter  they  overruled  their  former 
decision.  The  rule  is  undoubtedly  a  reasonable  one ;  for 
as  a  plaintiff  is  to  have  four  months  in  which  to  serve  his 
writ,  and  the  attempt  to  serve  it  may  take  place  on  the  last 
day,  and  be  unsuccessful,  it  would  be  unreasonable  to  hold 
that  he  would  not  be  entided  to  a  distringas  after  that  time. 


Henrt  v.  Earl. 
Debt.     The  declaration  stated  the  defendant  to  be  in-  To  debt  for 
debted  to  the  plaintiff  in  12/.  for  goods  sold  and  delivered ;  fh^efendan^^^ 

pleaded  nun- 
qiiam  indebitatiu,  except  as  to  57.  10<.  3d!.,  and  as  to  that  sum,  he  pleaded  against  the  further 
maintenance  of  die  action,  payment  of  52.  13«.  Id,  in  full  satisfaction  and  discharge  of  all  the 
causes  of  action,  relating  to  52,  10«.  3^/.,  taking  no  notice  of  the  damages  and  costs. 

Hdd,  on  special  demurrer,  that  the  p]«a  was  good,  and  that  the  plamtifr  might  sign  judgment 
for  any  damage  nnaiiswered. 


726  CASES  OK  POINTS  OF  PBACTICB,  EKCH. 

and  in   12JL  for  money  found  to  be  due  on  an  account 
stated. 

Plea.  That  except  as  to5iL  10«.  3d.,  paicel  of  the  sams  m 
the  declaration  mentioned^  nunquam  indebitatus.  And  for  a 
further  plea  as  to  the  said  sum  of  6L  10m.  SdL,  parcel,  &c  ; 
the  defendant  says,  that  the  plaintiff  ought  not  farther 
to  maintain  his  action  thereof  because  the  defendant  sajs, 
that  after  the  causes  of  action  in  the  declaration  mentioDed 
accrued  to  the  plaintiflh,  and  after  the  commencement  of 
this  suit,  to  ^t,  on,  &c,  he,  the  defendant,  paid  to  the 
plaintiff,  who  then  received  a  large  sum,  to  wit,  5^  13«.  1JL, 
in  fidl  satis&ction  and  dischaige  of  all  the  causes  of  action 
in  the  declaration  mentioned,  which  relate  to  the  said  som 
of  61,  lOs.  3dL,  parcel,  &c  Verification. 

Special  demurrer  to  tiie  second  plea,  assigning  for  canso, 
that  it  is  not  alleged  or  stated  in  the  said  last  mentioned 
plea,  that  the  payment  tiierein  mentioned  to  have  been 
made,  was  made  or  accepted  in  satisfiiction  and  dischaige 
of  the  damages  and  costs  sustained  or  incurred  by  the  piam- 
tiff  by  reason  of  the  causes  of  action  in  the  declaration 
mentioned,  which  relate  to  the  said  sum  of  5L  lOi.  3d^ 
parcel,  &c.,  or  by  reason  of  the  detention  of  that  suna. 

The  Court  called  on 

Peacock,  to  support  the  plea.  The  plea  only  professes  to 
be  an  answer  to  SL  lOs.  3d.,  the  amount  which  has  been 
paid.  Even  admitting  that  it  afibrds  no  answer  to  the 
damages,  still  it  is  a  good  bar  to  that  portion  of  the  debt 
to  which  it  is  pleaded,  and  if  any  part  of  the  plaintiff's 
claim  is  left  unanswered,  that  does  not  entide  him  to  demur, 
but  he  should  sign  judgment  for  such  part.  The  rule  of 
law  is  stated  in  Wms.  Saund.  (a),  viz.,  tiiat  if  a  plea  b^in 
with  an  answer  to  the  whole  declaration,  but  in  truth  the 
matter  pleaded  is  only  an  answer  to  part,  the  whole  plea  is 
bad,  and  the  pliuntiff  may  demur ;  but  if  a  plea  begin  only 
as  an  answer  to  part,  and  is,  in  truth,  but  an  answer  to 

(a)  Vol  1,  p.  27,  n.  2. 
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part,  or  though  in  law^  it  is  an  answer  to  the  whole,  it  is  a  1841. 
discontinuance,  and  the  plaindfF  must  not  demur,  but  take 
his  judgment  for  that  as  by  nil  dicit  In  the  present  case, 
the  plea  is  not  in  bar,  but  only  against  the  further  mmn- 
tenance  of  the  action.  Where  in  assumpsit,  a  similar  plea 
alleged  the  payment  of  a  sum  of  money  in  sadsfection  of 
the  defendant's  promise,  aud  of  all  damages,  without  the 
like  allegation  as  to  costs,  the  plea  was  held  good  after 
verdict,  Corbett  v.  Stvinbume  (a).  He  also  referred  to  Rowe 
y.  Young  (6),  Lyttletony.  Cross  (c),  fFollenv.  Smith  (rf). 

If.  HiU,  contra.     There  is  some  damage  arising  from 
the  detention  of  the  debt,  which  the  plea  leaves  altogether 
unanswered.     In  Francis  v.  Crywell  (e),  it  was  expressly 
decided,  that  a  plea  of  payment  must  allege  the  payment 
to  have  been  made  in  discharge  of  the  costs  and  damages  ac- 
crued by  reason  of  the  non-performance  of  the  promises. 
Corbett  v.  Swinburne  was  an  action  of  assumpsit,  and  the 
plea  alleged  the  payment  in  satis&ction  and  dischaige  of 
the  defendant's  promise,  and  of  aU  damages  sustained  by 
reason  of  the  non-performance  thereof;  but  this  is  an  ac- 
tion of  debt,  and  the  plea  answers  the  debt  only,  and  says 
nothing  as  to  the  damage.     In  contcmplaticm  of  law,  the 
word  '^  damages"  includes  costs,  which,  by  the  statute  of 
Gloucester,  are  a  consequence  of  detaining  the  debt,  and 
arc  part  of  the  damages,  Phillips  v.  Bacon  (/).    [Parke,  B. — 
Should  not  you  sign  judgment  for  the  damages  ?]     There  is 
no  instance  of  judgment  being  signed  for  damages  in  an 
action  of  debt 

Lord  Abinoer,  C.  B. — I  am  inclined  to  think  that  this 
is  a  good  plea  as  to  so  much  as  it  professes  to  answer.  It 
is    pleaded,  in  fiirther  maintenance  of  the   action,  as  to 

(a)  3  Nev.  Per.  551 ;  8  Adol.  &  165,  S.  C. 
£.  673,  S.  C.  {d)  9  Adol.  &  £.  505. 

(b)  2  B.  &  B.  235.  (e)  4  B.  &  C.  886. 

(c)  4  B.  &  C.  117 ;  6  D.  &  Ry.  (/)  9  East,  298. 


V. 

Eaal. 
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1841.        51  10«.  Sd.  only;  it  does  not  profess  to  be  pleaded  to  any 
Henry       damage  resulting  fix)m  the  detention  of  the  debt    It  may 
be  that  the  concluding  part  of  the  plea  is  larger  than  Deces^ 
sary,  but  that  is  not  the  ground  of  demurrer.     No  doubt 
costs  form  part  of  the  damages  resulting  from  the  detenticm 
of  the  debt,  and  if  there  is  no  answer  to  those  costs,  the 
plaintiff  may  sign  judgment  for  so  much.     Though  tbe 
damages  in  debt  are  in  general  considered  as  nominal  only, 
yet  the  jury  may  give  substantial  damages  if  they  diink  fit 
So  here,  if  the  plaintiff  can  shew  that  be  is  entitled  to  more 
than  the  plea  answers  in  respect  of  damages,  he  may  sign 
judgment  for  the  part  unanswered.     In  the  ordinary  case  of 
payment  of  money  into  Court,  after  action  brought,  the 
plaintiff  is  entitled  to  sign  judgment  for  his  damages,  other- 
wise a  party  who  paid  money  into  Court  would  pay  no  costs 
at  all.     Therefore,  it  is  the  general  practice,  upon  payment 
of  money  into  Court,  to  pay  costs  up  to  that  time.    I  am, 
therefore,  of  opinion,  that  in  the  present  case,  notwith- 
standing the  conclusion  of  the  plea,  the  plaintiff  might  haye 
signed  judgment  for  costs,  as  part  of  the  damages.     K  that 
is  done,  it  will  reconcile  all  the  difficulty.     The  plea  is  in- 
formal, as  being,  in  its  conclusion,  larger  than  necessary, 
but  it  is  not  pleaded  to  more  than  5k  10s.  Sd.,  and  as  to 
that  sum  it  is  good. 

Parke,  B. — The  plea  is  a  good  plea,  and  there  must  be 

Judgment  for  defendant 


Memorandum. 
On  a  writ  of  distringas  being  moved  for.  Lord  AbingeTf 
C.  B.,  stated  that  he  would  take  that  opportunity  of  men- 
tioning, that  in  future,  costs  would  not  be  allowed  for  more 
than  two  calls. 


^ 
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Wheeler  v.  Wright. 

The  declaration  stated,  that  the  plamtiff  put  up  to  sale  ^^^^^*^,, 
by  auction  certain  premises,  subject  to  the  conditions,  that  plaintiff  pat  up 
the  purchaser  should  complete  the  purchase  on  or  before  the  tion,  certain 
25th  of  March  then  next;   and  that  the  vendor  should  [^"^e^wn- 
deduce  a  ficood  title  to  the  premises,  commencincr  with  the  ditiona  that  the 

.  «     J  purchaser 

lease  under  which  they  were  held ;  that  the  defendant  was  should  com^ 
the  purchaser ;  and  that  although  the  plaintiff  did  deduce  a  ^|„^  ^  a!^. 
good  title  to  the  premises,  commencing  with  the  lease  under  ^^J^^^or 
which  they  were  held,  yet  the  defendant  did  not,  on  or  should  deduce 
before  the  said  25th  of  March,  or  at  any  other  time,  com-  the  premiaes 
piete  the  purchase.  ^^T^ 

Plea.     That  the  said  premises  were  demised  by  Thomas  ""^«^  ''^>?^, , 

*  ^     *^  they  were  held; 

Lowe  to  William  Bamett,  his  executors,  administrators,  and  it  then  alleged 
assigns,  for  a  term  of  years,  subject  to  a  covenant  by  Bar-  ^he  plainti^did 
nett,  his  heirs,  &c.,  to  keep  the  premises  in  repair,  and  ^tf"^*^^ 
in  the  event  of  their  not  being  in  repair,  that  Thomas  Lowe  t^e  defendant 

.  ,  t  1         t        .   1  1  .  did  not  com- 

might  enter  and  repossess  them ;  that  the  right  and  interest  piete  the  pur- 
of  Bamett  vested  by  assignment  in  the  plaintiff,  who  suf-  ^^Jf^e  pre-' 
fered  the  premises  to  be  out  of  repair,  and  that  they  were  "jfS  h*T**^" 
out  of  repair  at  the  time  of  the  sale  and  of  the  commence-  B.,  for  a  term 
ment  of  the  suit,  so  that  the  said  term  might  be  determined  ject  to  a  coye- 
at  the  option  of  Thomas  Lowe  ;  and  that  the  plaintiff,  by  ^^J^d  Z 
reason  of  the  premises,  had  not  any  valid  title  to  the  said  the  event  of  his 

.  .  oot  repairing, 

premises.     Verification.  that  L.  might 

Special  demurrer,  assigning  for  cause,  that  the  said  plea  interest  of  B. 
did  not  sufficiently  confess  and  avoid  or  traverse  the  cause  Ij^fiff*^^© 
of  action ;  that  it  was  but  an  argumentative  denial  of  the  suffered  the 
allegation  that  the  plaintiff  deduced  a  good  title,  and  ought  out  of  repair, 
to  have  concluded  to  the  country,  and  not  with  a  verification ;  ^^  gtie  "^o 


and  tliat  the  plea  was  a  mere  statement  of  evidence,  on  t^  *he  term 

f,  f    ^  might  be  de- 

y-^       which  no  certain  issue  could  be  taken.  termined  at 

<.4  the  option  of 

^^  L. 

Held  bud,  as  amounting  to  an  argumentative  traverse,  that  the  plaintiff  deduced  a  good  title. 
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1841.  Gale,  in  support  of  the  demurrer,  was  stopped  by  the 

Court 


Whbeleb 

V. 

Wright. 


Erle^  contra. — The  plea  sufficiently  confesses  and  avoids 
the  averments  in  the  declaration.     It  admits  a  good  prima 
&cie  case  on  the  part  of  the  pl^ntifF,  but  sets  up  as  an 
answer,  that  the  title  is  defeasible.     It  would,  then,  be  com- 
petent for  the  plaintiff  to  reply,  that  although  a  ferfeiture 
had  occurred,  it  had  been  waived  by  the  landlord.     lAlder- 
souy  6. — The  averment  in  the  declaration,  that  the  plauitiff 
deduced  a  good  title  to  the  premises,  may  mean,  not  that  he 
made  out  a  perfect  title,  but  one  which,  having  been  for- 
feited, was  set  up  again  by  the  landlord's  waiver,  or  by  the 
repairs  having  been  done.     He  has  not  stated  merely  a 
defeasible  title.     If  the  averment  in  the  declaration  meaDS 
that  the  plaintiff  made  out  a  good  title  against  all  the  world, 
then  it  is  not  answered  by  the  plea.]     The  present  is  a  case 
where  a  defendant  is  at  liberty  either  to  plead  specially  or  to 
traverse.     This  may  be  done  where  the  plea  confesses  and 
avoids  the  plaintiff's  right  of  action  by  matter  ex  post  iacto, 
or  where  the  plea  answers    the   declaration  by  matter  of 
law.     Hu8sey  v.  Jacob  (a),  Carr  v.  HinchUff{b\  Maggt  v. 
Araet  (c).     If  the  defendant  discovers  aliunde  that  the  lease 
is  invalid,  or  that  the  landlord  had  no  title,  he  may  shew 
those  facts  as  an  answer  to  the  plaintiff's  claim :  Shepherd 
V.  Keatley  {dy     He  also  cited  Criep  v.  Griffiths  (c),  SpraU 
V.  Jefferey  (/),  Jonez  v.  Senior  {g\  Muekett  v.  HiU  (A). 

Lord  AbinOer,  C.  B.— I  think  this  plea  is  bad  on  special 
demurrer,  for  it  amounts  to  an  argumentative  denial  of  the 
pltdntiff's  being  able  to  make  good  title,  instead  of  containing 

(a)  I  Ld.  Raym.  87.  (e)  3  C,  M.  &  R.  159. 

Of)  7  Dowl.  &  Ry.  42  ;  4  B.  &  (/)  10  B.  &  C.  249;  5  Mao. 

C.  647,  S.  C.  &  Ry.  188,  S.  C. 

(c)  4  Bing.  470;  1  Moore  &  P.  (^)  4  M.  &  W.  123. 

2«4,  S.  C.  (*)  5  Bing.  N.  C.  694 ;  7  Scott, 

{d)  1  C,  M.  &  R.  117.  855,  S.  C. 
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a  distinct  tiavene.  With  respect  to  the  objection  that  the 
landlord  might  not  have  had  a  good  title^  I  think,  if  the 
defendant  intended  to  stand  upon  that  objection^  he  ought  ^' 

to  have  confinsed  the  statements  in  the  declaration,  and 
have  avened  that  fBct  in  his  plea. 

Parke,  R — I  am  of  the  same  opinion.  The  plea  is  an 
aigumentative  traverse  of  the  averment  in  the  declaration, 
that  the  plaintiff  deduced  a  good  title  to  the  premises,  com* 
mendng  with  the  lease  under  which  thej  were  held.  J£ 
the  defendant  intended  to  relj  up<m  the  landlord's  defect  of 
titk,  the  plea  should  have  confessed  the  statements  in  the 
declaration,  and  then  have  pointed  expressly  at  the  defect. 
The  defendant  may  amend  on  payment  of  costs^  otherwise 
there  will  be  judgment  for  the  plaintiff 

Aldebson  and  Gubket,  Bs.,  concurred* 


GiBBS  V.  Pike  and  Another. 
Case.     The  declaration  stoted,  that  after  the  passing  lti«in«)rwct 

^    ,.  .  J  1    to  plead*  gto- 

of  a  certain  act  of  Paruament,  to  wit,  an  act  made  and  tute  as  pasted 
passed  in  the  1st  and  2nd  years  of  the  reign  of  her  Mafesty  second  yean  of 
Queen  Victoria^  intituled  « An  act  for  abolishing  arrest  on  ^  SJfSa^' 
mesne  process  in  civil  actions,  except  in  certain  cases,  and  "^7  be  stated 

,  ,  ,  to  D4ve  passed 

for  extending  the  remedies  of  creditors  against  the  property  in  a  session. 
of  debtors,  and  for  amending  the  laws  for  the  relief  of  in-  a^dsocrad  "* 
solvent  debtors  in  England,"  and  before  the  committing  of  y^Y**  th     e 
the  grievances,  &c«,  a  certain  suit  was,  and  still  is  depending  tbe  Court  of 
in  the  High  Court  of  Chancerjr,  before  the  Master  of  the  noinng  the  de- 
Rolls,  in  which  said  suit  Ehzabeth  Wells,  and  one  Fanny  Wells  Jsfs^yr 

Freeman,  Richard  Freeman,  Robert  J.  Freeman,  and  James  certain  sum 

.  1         r    •     intotheBank 

W.  Freeman,  infants,  by  the  said  Elizabeth  Wells,  their  with  the  priytty 
next  fiiend,  were  plaintifi^  ;  and  John  Gibbs,  and  one  conntant  Gene- 
Richard  Freeman  and  Fanny  Freeman  were  defendants,  ^t'rf  the  *^'^' 

cause,  is  not 
an  order ;  which  has  the  effect  of  a  judgment  within  the  provisions  of  the  1  5c  2  Vict.  c.  180, 
s.  18. 
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1 84 1 .        And  whereas,  also,  before,  and  at  the  time  of  the  committing 
of  the  grievances,  the  phdntiff  was,  and  still  is^  seised  in  his 
demesne,  as  of  fee  of  and  in  diyets  lands,  tenements^  and 
hereditament£f,  with  the  appurtenances  sitoate,  lyings  and 
being  in  the  county  of  Kent    And  the  plaintiff  fbrtfaer 
saith,  that  after  the  making  of  the  said  act  of  Parliament, 
and  before  the  committing  of  the  grievancesy  &c.,  and  wUle 
the  said  suit  was  so  depending,  by  a  certain  order  of  the 
Bight  Honourable  Henry  Lord  Langdale,  in  the  said  suit, 
-  bearing  date,  &c.,  after  reciting  that  Mr.  Pemberian,  and 
Mr.  HaMetti  of  counsel  for  the  plaintifib,  had  that  day  moved 
the  Court,  that  the  defendant  John  Gibbs,  or  the  said  de- 
fendants, John   Gibbs  and  Richard  Freeman  mi^t  be 
ordered,  on  or  before  the  26th  day  of  June  then  next,  to 
transfer  into  the  name  of  the  Accountant  Grenend  of  the  sud 
Court,  in  trust  in  the  said  cause,  the  sum  of  1637iL  &«•  6<L 
3/L   per  cent    Consolidated  Bank    Annuities,  being  the 
amount  of  the  ftind  admitted  by  the  answer  of  the  same 
defendants  in  the  said  suit,  to  have  been  invested  io  their 
names,  upon  the  trusts  of  the  indenture  or  marriage  settle- 
ment of  the  8th  day  of  December,  1819,  in  the  pleadings 
mentioned,  and  to  have  been  sold  out  by  them  on  the  17  th 
day  of  January  1829,  or  that  the  said  defendant  John  Gibbs, 
(meaning  thereby  the  said  plaintiff),  or  the  said  defendants, 
John  Gibbs,  (meaning  thereby   the  said  plaintiff),   and 
Bichard  Freeman,  might  be  ordered,  on  or  before  the  26th 
day  of  June  then  next,  to  pay  into  the  name  of  the  said 
Accountant  General,  in  trust  in  the  said  cause,  the  sum  of 
1404^  2f.,  admitted  by  the  answer  of  the  said  defendants^ 
the  said  John  Gibbs  and  Bichard  Freeman,  to  have  been 
the  amount  of  the  proceeds  of  the  sale  of  the  said  trust  fund 
of  1637^  8«.  6dL,  Zl  per  cent,  Consolidated  Bank  Annuities, 
received  by  the  said  defendant  John  Gibbs ;  and  that  such 
sum  of  1104^1  2«.  when  so  paid  in,  might  be  invested  by  the 
said  Accountant  General  in3/L  percent  Consolidated  Bank 
Annuities,  in  trust  in  the  said  cause,  &c.     Upon  hearing 
the  said  defendant's,  John  GibLs,  meaning  the  said  plaintiff. 
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answer  read,  and  what  was  alleged  by  the  coansel  on  both        1841. 
sides,  the  said  Right  Honourable  Heniy  Lord  Langdale        gibbs 
did  order  that  the  said  defendant  John  Gibbs,  meaning         J^- 
thereby  the  said  plaintiff,  should,  within  a  month  from  that    and  Another, 
time  pay  into  the  Bank,  with  the  privity  of  the  Accountant 
General  of  that  Court,  to  the  credit  of  the  said  cause,  the 
sum  of  14042.  2«.,  admitted  by  the  answer  of  the  said  de- 
fendants, the  said  John  Gibbs  and  Richard  Freeman,  to 
have  been  the  amount  of  the  proceeds  of  the  sale  of  the 
trust  fund  of  1637iL  8s,  Sd.,  3/L  per  cents.  Consolidated* 
Bank  Annuities,  received  by  the  said  defendant  the  said 
John  Gibbs,  and  it  was  ordered  that  such  sum  of  1404/%  2«. 
when  so  paid  into  the  Bank,  should  be  laid  out  in  the  pur- 
chase of  Bank  SL  per  cent  Annuitiee^  in  the  name  and  with 
the  priyitjr  of  the  said  Accountant  General,  in  trust  in  the 
said  cause,  and  he  was  to  declare  the  trust  thereof  accord- 
ingly, subject  to  the  further  order  of  the  sud  Court    And 
for  the  purposes  aforesaid^  the  said  Accountant  General  was 
to  draw  on  the  Bank,  according  to  the  form  prescribed  by 
the  act  of  Parliament,  and  the  general  rules  and  orders  of 
the  said  Court  in  that  case  made  and  provided     And  the 
said  John  Gibbs  in  fact  saith,  that  after  the  making  of  the 
said  order  of  the  said  Right  Honourable  Henry  Lord  Lang- 
dale,  they,  the  said  Charles  Andrews  Pike,  and  Elizabeth 
Wells,  well  knowing  the  premises,  and  well  knowing,  as  the 
&ct  was  and  is,  that  the  said  order  was  not  a  decree  or  order 
of  a  Court  of  Equity,  whereby  any  sum  of  money  or  any 
costs,  charges,  or  expenses,  were   payable  to  any  person 
within  the  said  act  of  Parliament,  or  the  intent  or  meaning 
thereof  but  contriving  and  intending  to  oppress,  harass,  and 
aggrieve  the  said  John  Gribbs,  and  to  prevent  him  from 
dispocdngof  any  part  of  the  said  lands,  tenements,  and  here- 
ditaments with  the  appurtenances  of  him  the  said  John 
Gibbs,  and  to  deprive  him  thereby  of  the  means  of  paying 
the  said  sum  of  1404/.  2i.,  in  the  said  order  specified,  and 
satisfying  the  said  order,  and  to  injure  and  prejudice  him 
in  his  credit  and  circumstances,  to  wit,  on,  &c.,  wrongfidly 
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1841.  maliciously,  oppressively,  and  unlawfully,  and  under  coloiir 
and  pretence  of  the  said  last  mentioned  act  of  Parliament, 
left,  and  caused,  and  procured  to  be  left  with  the  semor 
Master  of  the  Court  of  Common  Fleas,  at  Westmin^er,  a 
certain  memorandum  or  minute,  in  writing,  containing  the 
name,  and  the  usual,  or  last  known  place  of  abode,  and  die 
title,  trade,  or  profession  of  the  said  John  Gribbs  (the  said 
plaintiff),  whose  estate  was  intended  to  be  affected  thereby, 
and  the  Court,  and  the  title  of  the  cause  in  whidi  such 
*order  was  obtained  and  made,  and  the  date  of  such  <»der, 
and  the  amount  of  the  monies  thereby  ordered  to  be  paid, 
and  which  same  particulazs  contained  in  the  said  memonm- 
dum  or  minute,  so  left,  and  caused  and  procured  to  be  left, 
by  the  said  Charles  Andrews  Pike  and  Elixabetfa  Welk,  as 
aforesJEdd,  was,  by  such  leaving  as  aforesaid,  and  by,  and 
through  the  vrrongftil,  maHdous,  and  unlawftd  procurement 
of  the  said  Charles  Andrews  Pike  and  Elizabeth  Wdk, 
fiirthwith  entered  in  a  book  by  the  said  senior  Master  of  the 
Court  of  Common  Pleas,  according  to  the  provisions  of  the 
said  act  of  Parliament,  as  and  for  a  memorandum  or  minute, 
in  writing,  of  a  decree  or  order  of  a  Court  of  Equity, 
whereby  a  sum  of  money,  or  certain  costs,  changes,  and 
expenses  were  payaUe  to  a  person  within  the  said  act, 
whereby,  after  such  entry,  by  the  said  senior  Master  of  the 
Court  of  Common  Pleas,  as  afbresaid,  had  been  made,  as 
aforesaid,  it  then  and  there  appeared,  fiom  and  on  the  fiice 
of  such  entry  in  the  said  book,  as  aforesaid,  that  the  said 
order,  so  made  by  the  Right  Hon.  Henry  Lord  Laagdale, 
so  being  the  Master  of  the  Rolls,  as  aforesaid,  was  an  order 
within  the  intent  and  meaning  of  the  said  act  of  Parliament, 
that  is  to  say,  an  order  of  a  Court  of  Equity,  whereby  the 
said  sum  of  1404/L  2s.  vras  payable  to  the  said  Elixabeth 
Wells,  &C.,  and  had  the  efiisct  of  a  judgment  in  a  superior 
Court  of  Common  Law,  afiecting  the  said  landsi,  tenements, 
and  hereditaments  of  the  said  John  Gribbs,  and  that  the 
said  Elizabeth  Wells,  and  that  the  said  Fanny  Wells  Free- 
man, Richard  Freeman,  Robert  John  Freeman,  and  James 
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William  Freeman,  were  thereby  to  be  deemed  judgment        1841. 
creditors,  within  the  meaning  of  the  said  act,  by  means  of        qi^^^ 
which  said  several  premises,  and  by  reason  of  the  said  order,         p^*^^ 
from  such  entry  so  made,  as  aforesaid,  appearing,  and  pmv    «nd  Another. 
porting  to  have  the  effect  of  a  judgment  against  the  said 
John  Gibbs,  and  so  effecting  the  said  landsi,  tenements, 
and  hereditaments  of  the  said  John  Gibbs,  as  aforesaid, 
by  such  wrongful,  malicious,  and  unhiwiiil  procurement  of 
the  said  Charles  Andrews  Pike  and  the  said  Elizabeth  WeUs, 
as  aforesaid^  he,  the  said  John  Gibbs,  has  been  hindered 
and  prevented  from  selling  and  disporing  of  certain  lands, 
tenements,  and  hereditaments  of  him,  the  said  John  Gibbs, 
which  he  otherwise  ipight,  and  woukL  have  sold  and  dis* 
posed  of  for  divers  laige  prices  and  sums  of  money,  for  the 
purpose  of  paying  the  said  sum  of  1404/.  2$.,  in  the  said 
order  mentioned,  &c. 

Special  demurrer,  assigning  for  causes  that  the  order  in 
the  declaration  mendoned,  appears,  on  the  &ce  of  the 
dedaration,  to  be  an  oorder  within  the  said  act  of  Parliament, 
and  the  intent  and  meaning  thereof;  and  no  su£Scient 
cause  of  acti^A  is,  therefore,  shewn  iigainat  the  defi^dants. 
And  that  it  does  not  appear,  with  su£Bcient  certainty,  when 
the  said  act  of  Paiiiament,  in  the  said  declaration,  firstly 
mentioned,  was  made  or  passed ;  and  for  that  the  declara- 
tion should  have  averred  (if  such  were  the  Act),  that  the 
said  act  of  Pariiament  was  made  and  passed  in  a  session  of 
Parliament,  held  in  the  first  and  second  years  of  the  reign 
of  her  6sid  Majesty. 

Hayes,  in  support  of  the  demurrer.  The  case  of  Rex  v. 
Biers  (a)  is  an  authority  to  shew,  that  it  is  incorrect  to  state 
a  statute  as  passed  in  two  years  of  a  reign*  There,  the 
defendant  was  convicted  on  an  indictment  which  referred 
to  a  statute  as  made  and  passed  in  the  second  and  third 
years  of  the  reign  of  his  Majesty,  and  the  Court  arrested 

(a)  1  AdoL  &  E.  337;  3  Nav.  &  Man.  475»  S.  C 
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1841. 


O1BB8 

«• 

Pike 

and  Another. 


the  judgment,  although  the  statute  was  recited  in  a  snbse- 
quent  act,  as  passed  in  the  second  and  third  years. 

Parke,  B, — ^There  is  no  doubt  the  statute  is  incorrecdy 
described. 


The  Court  then  called  on 

Platti  in  support  of  the  declaration.  Where  a  statute 
has  passed  in  a  session  of  Parliament,  begun  in  one  year  of 
the  reign  and  continued  in  another,  it  is  usual  to  describe 
it  as  of  both  years.  The  mode  of  description  is  recognized 
ia  Mann  v.  Green (b),  where  Lord  Mansfield  says: — '^Li 
some  reigns,  as  in  Car.  2  and  Geo.  2,  it  happens  that  the 
Parliament  meets  in  one  year  of  the  reign,  and  continues 
during  part  of  the  next  year.  In  that  case  the  method  is 
to  entitle  the  statute  as  of  both  yean." 

Parke,  B. — That  means,  that  a  statute  may  be  stated  to 
have  been  made,  and  passed  in  a  session  of  Parliament  held 
in  both  years,  but  it  is  clearly  incorrect  to  state  the  statute 
itself  to  have  passed  in  two  years,  since  aU  acts  take  efiect 
from  the  time  of  receiving  the  royal  assent,  unless  otfaa:- 
wise  provided  for. 

Lord  Abinger,  C.  B. — With  respect  to  the  other  poiat 
there  can  be  no  doubt,  that  the  order  of  the  Court  of 
Chanceiy,  set  out  in  the  declaration,  is  not  an  order  within 
the  terms  of  the  18th  section  of  the  1  &2  Vict  c.  110(i> 
Both  parties  had  better  amend. 


(a)  Cowp.  474.  From  this  case, 
it  seems  that  the  statutes  passed 
in  the  joint  reign  of  Philip  and 
Mary  are  exceptions  to  the  ge- 
neral rule  laid  down  in  the  text, 
and  that  the  only  correct  descrip- 
tion of  an  act  passed  in  their 


Amendment  accordingly. 

reign,  is  the  second  and  third,  or 
the  third  and  fourth,  as  the  se- 
cond of  Philip  is  eontempora- 
neous  with  the  third  of  Mary,  and 
so  on  till  the  death  of  Mary. 

(6)  See  Jones  v.  WiUiaMi,  mite, 
p.  702. 
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1841. 

Roes  V.  Jacques. 

x^ROSS  {^plied  for  a  rule,  to  shew  cause  why  all  further  The  Court  will 

proceedings  in  this  cause  should  not  be  stayed,  or  why  the  cecdings  in  an 

plaintiff  should  not  give  security  for  costs.     It  appeared  Jhott?h  it "ia 

from  the  affidavits,  that  a  former  action  had  been  brought  diatincUyswom 

\  ^^        that  the  nun 

by  the  plaintiff  against  the  defendant  for  the  same  cause  of  claimed  has 
action,  which  had  been  settled  by  the  defendant  paying  the  -^  ^  former 
debt  and  costs.     \_Alder,on,  B.-That  may  be  pleaded  as  a  ^^^^^ 
defence  to  the  action,  it  is  no  floround  for  stayimr  the  pro-  ties,  and  that 

-,rr«  «.;.         t  ^   o  ;.t.i.     the  plaintiff  U 

ceeaingB.j     Ine  affidavits  also  stated  tacts,  from  which  it  inpoorcironm- 
might  be  inferred,  that  the  plaintiff  was  not  in  a  situation  to  ^^^^^'toVy 
pay  costs  in  the  event  of  his  failing  in  this  action,  and  a  ^*^'^^®^i?' 
belief  that  he  was  in  very  poor  circumstances.     Orders  had  of  a  plaintiff  is 
been  made,  requiring  the  plaintiff  to  give  particulars  of  his  requiring  se- 
place  of  abode.     Several  different  statements  of  the  plain-  «ttrity  for  costs, 
tiff's  residence  had  been  given  by  his  attorney,  but  at 
neither  of  those  places  was  the  plaintiff  to  be  found,  nor  had 
the  defendant  been  able  to  ascertain  where  he  resided.     It 
was  true,  that  the  Court  would  not,  in  general,  interfere  in  a 
summary  way,  but  it  appeared  from  the  books,  that  under 
particular  circumstances  they  would  do  so.     At  all  events, 
the  Court  would  call  on  the  plaintiff  to  give  security  for 
costs. 

Aldebson,  B. — We  cannot  determine  upon  affidavits, 
whether  or  not  this  action  is  brought  for  the  sum  recovered 
in  the  other,  but  defendant  must  plead  the  former  recoveiy 
in  bar ;  the  plaintiff  is  within  the  jurisdiction  of  the  Court, 
and  his  poverty  is  no  reason  why  he  should  give  security 
for  costs.  The  case  of  a  plaintiff  who  sues  in  form&  pauperis 
shews  that 

Rule  refused. 


VOL.    IZ.  B  B  B  D.    p.   C. 


738  CASES  ON   POINTS  OF   PRACTICE,  EXCH. 

1841. 

Phipps  v.  Field. 
The  directions    f\   WILLIAMS  shewed  cause  aininst  a  rule  obtained 

to  taxing  offi.  ^  ^ 

cenauthori.  by  JerviSy  calling  on  the  pUuntiff  to  show  cause  why  the 
allow  ]/.  ]8«.  Master  should  not  review  his  taxation.  Two  actions  had 
fi^.^^^Tbnr  ^^^  brought  on  a  bill  of  exchange,  and  the  Master,  in  the 
of  exchange  do  present  action,  had  allowed  the  plaintiff  li  18i.  finr  tbe 

not  apply  where  ,  ,  ^  ,        , 

more  than  one  declaration.     It  was  objected,  that  the  directions  to  tadng 

brought  on  the  offi<^eiv  authorizing  them  to  allow  that  amount,  did  not  apply 

in"uch*c'  ^"*  where  two  actions  were  brought  on  the  same  bill,  but  that 

the  dedara.  in  such  csse,  the  declarations  must  be  taxed  aocoidiiiff  to 

tionsmusthe        v    •    i         v 

taxed  accord,     their  length. 

ing  to  their 
length. 

Pabkb,  B. — ^In  ArchbobFs  Practice  (a),  it  is  said,  that  ^in 
actions  to  which  the  rule  of  T.  T.,  1  Wm.  4,  for  shorteningde- 
clarations,  applies,  if  the  debt  amounts  to  201,  and  upwards, 
and  the  declaration  is  under  twenty-four  folios,  theofficer  who 
taxes  the  costs  is  authorised  to  allow  for  dedaration,  indud* 
ing  instructions,  copy,  and  delivery,  1^  18#.,  and  for  dose 
copy,  in  country  causes,  according  to  length.  But  the  above 
regulations  are  not  to  extend  to  cases  in  which  several  actions 
are  brought  on  the  same  bill  or  note  agfunst  several  parties 
thereto,  and  the  taxing  officer  may  allow,  at  his  discretion, 
to  a  plaintiff  or  defendant  all  such  costs  as  shall  have  been 
reasonably  incurred  by  him  after  commencement  of  suit' 
The  Master  certifies  that  the  practice  is  correctly  stated,  and 
that  where  there  is  more  than  one  action  on  the  same  UUf 
the  declarations  must  be  taxed  according  to  their  lengtL 

Alderson,  B.,  concurred. 

Rule  absolute. 

(a)  P.  1 190. 


EASTER  TERM,   4   VICT. 


BkNNISOM  f7.  ToifiLWELtfc 

-A  SSUMPSIT  on  a  bill  of  exchange,  drawn  by  H.  and  R.  To  a^umpsit 

^  •'  by  indorsee  aJ. 

Daniel  upon  and  accepted  by  the  defendant  for  200i,  three  gainst  ac- 

months  after  date,  and  indorsed  by  H.  and  R.  Daniel  to  of  exchanfe, 

the  plaintiff.  ^^Sl 

Plea.     That  after  the  bill  became  due,  and  before  the  °J ^'*^ 

agent  duly  au^ 

commencement  of  the  suit,  the  defendant,  by  the  said  H.  thoriEed  in  that 

and  R.  Daniel,  his  agents,  duly  authorized  in  that  behalf,  the  plaintiff, 

paid  to  the  plaintiff,  and  the  plaintiff  then  accepted  and  ^ff  then^"* 

received  of  the  said  H.  and  R.  Daniel,  as  such  agents,  a  cepted  and  re- 

laige  sum  of  money,  amounting  to  210/.,  in  ftill  satisfaction  as  such  agent, 

and  discharge  of  all  the  causes  and  rights  of  action.  feSion  andT*^ 

Replication.    That  the  defendant,  by  the  said  H.  and  R.  discharge  of 

*  ^  **     ^  ^  the  cause  of 

Daniel,  his  agents^  did  not  pay  to  the  plaintiffs,  nor  did  the  action :  BeplU 
plaintiff  accept  or  receive  of  the  said  H.  and  R.  Daniel,  as  such  defendant,  by 
agents,  the  said  sum  of  money  in  the  said  plea  mentioned,  i^^^a^'^^ 
in  ftJl  satis&ction  and  dischattre  of  the  premises  in  the  said  npt.w  to  the 

®  ^  plaintifl^  nor 

plea  in  that  behalf  mentioned,  modo  et  form^  did  the  plaintiff 

Special  demurrer,  assigning  for  cause,  that  it  is  ambiguous  ^^i^of  ixtas 
and  uncertain,  from  the  said  replication,  whether  the  issue  '"PJ*  agent,  th^ 

'  r  '      ^  said  smn  m 

ndsed  by  the  same  is  whether  the  payment  in  the  plea  men-  satisfaction, 
tioned  v^as  made  at  all,  or  whether  the  said  H.  and  R«      keid,mA 
Daniel  were  the  authorized  agents  of  the  defendant  in  the  ^JjJ^/     ** 
making  of  the  same  ?   That  the  plaintiff  have  not  taken  or 
tendered  any  single  or  material  issue  out  of  or  upon  the 
said  plea  of  thci  defendant,  but  have  stated  and  put  in  issue 
both,  that  the  plaintifis  did  not  accept  and  receive  ft-om  the 
said  H.  and  R.  Daniel  the  said  sum  of  money.     And  also 
that  the  said  H.  and  H.  Daniel  were  not  the  agents  of  the 
defendant ;  and  also,  for  that  the  said  replication  is  bad  as 
containing  a  negative  pregnant  with  an  affirmative. 

CrofopUm,  in  support  of  the  demurrer.    The  replication 
is  double,  and  amounts  to  a  n^ative  pregnant   It  traverser 
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^^^^JJJJ^     in  satisfiMJtion.     [Parke,  B.— Since   the  case  of  Webb  ▼. 
»•  Weatherhy  {a)y  it  cannot  be  contended  that  the  plea  is 

double,]  The  authorities  shew  that  it  is  objectionable  on 
the  other  ground.  In  trespass  for  entering  the  plaintiff's 
house  the  defendant  pleaded,  that  the  plaintiff*s  daughter 
gave  him  license  to  do  so,  and  that  he  entered  by  that  license ; 
the  plaintiff  replied  that  he  did  not  enter  by  her  license ;  this 
was  considered  as  a  n^ative  pr^nant,  and  it  was  held  that 
the  plaintiff  should  have  traversed  the  entry  by  itself  or  the 
license  by  itself,  and  not  both  together(6).  So  where  in  tres- 
pass for  assault  and  battery,  the  defendant  justified^  for  that 
he,  being  master  of  a  ship,  commanded  the  plaintiff  to  do 
some  service  in  the  ship,  which  he  refusing  to  do,  the 
defendant  moderately  chastised  him ;  the  plaintiff  denied 
that  the  defendant  moderately  chastised  him,  and  this  travene 
was  held  to  be  a  negative  pregnant ;  for,  while  it  apparendy 
meant  to  put  in  issue  only  the  question  of  excess,  (admitting 
by  implication  the  chastisement,)  it  did  not  necessarily  and 
distinctly  make  that  admission,  and  was,  therefore,  ambigaons 
in  its  form  (c).  In  the  present  case,  the  replication  does 
not  expressly  admit  or  deny  either  of  the  propositioDS  con- 
tained  in  the  plea. 

BarstoWf  contra. — Under  the  old  form  of  pleading,  these 
matters  would  have  been  raised  by  the  general  issue,  and  it 
was  never  intended  that  the  new  rules  should  place  the 
parties  under  any  difficulty.  If  the  defendant  makes  the 
agency  a  part  of  his  defence,  the  plaintiff  has  a  right  to  tra- 
verse it  It  is  conceded  that  de  injuria  would  not  have  been  a 
good  replication,  but  where  several  facts  are  so  connected  as 
to  form  but  one  entire  defence,  the  whole  may  be  traversed. 

Parke,  B. — To  a  plea  of  payment  by  an  agent,  it  would 
be  a  good  replication  to  say,  that  the  defendant  did  not  by 

(a)  1  Scott,  477.  (c)  Aubery  v.  Jame$,  Vent  70; 

ib)  Myn  v.  CoU,  Cro.  Jac.  87*        Stephen  on  Plead.  425,  2nd  edit 
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his  agent  in  that  behalf  pay,  &c.     The  case  of  Webb  v.         1841. 
Weaikerby  shews,  that  where  two  matters  form  but  one     benotson 
defence  both  may  be  traversed.  _,    •• 

•^  Thelwell. 

Lord  Abdtger,  C.  B. — The  only  material  issue  raised 
by  the  replication  is  the  payment  and  acceptance  by  the 
plaintiff  in  satisfaction. 

Judgment  for  the  plaintiff. 


Watson  v.  Frazer. 

IN  this  case,  the  plaintiff,  who  was  an  infant,  sued  by  his  Where  in  in 
next  friend,  and  a  rule  had  been  obtained,  calling  on  him  jS^antl'a  p^ 
to  shew  cause  why  all  proceedings  should  not  be  stayed  ^j  ^^  *^® 
until  the  prochein  amy  should  give  security  for  costs,  or  appointed  pro- 
another  prochein  amy  be  appointed.  The  rule  was  obtained  who,  it  after- 
upon  affidavit  that  the  prochein  amy  was,  at  the  time  he  was  ^J^^^S^r- 
appointed,  and  still  was,  an  uncertificated  bankrupt.  tiflcat^  *o2^ 

stayed  the  pro- 

Platt  shewed  cause,  and  contended,  that  the  authorities  hei^ould give 

dearly  shewed,  that  an  infant  plaintiff  could  not  be  com-  J^J^^  mo- 

pelled  to  give  security  for  costs,  even  though  his  prochein  Aer  PJ*^||J^ 

amy  was  proved  to  be  insolvent.  He  referred  to  Anonymous^  appointed. 
1  Marshy  4,  Yarworth  v.  Mitchell  (a)^  Anonymous^  2  Chit, 
369,  Tidd'9  New  Prac.  62. 

Addison,  in  support  of  the  rule.  If  it  had  been  suggested 
at  the  time  of  the  appointment,  that  the  party  proposed  as 
prochein  amy  was  an  uncertificated  bankrupt,  the  Court 
would  not  have  appointed  him.  In  Doe  d.  Selby  v. 
Alston  (fi),  BuUer,  J.,  in  enumerating  the  instances  in  which 
the  Court  will  oblige  the  plaintiff  to  give  security  for  costs, 
states,  that  when  an  infant  sues,  the  Court  will  oblige  his 
prochein  amy,  or  guardian,  or  attorney,  to  give  such  security. 

(a)  2  D.  &  R.  423«  ib)  1  T.  R.  491. 
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who  was  sworn  to  be  in  insolvent  circumstances^  to  ghe 
security  for  costs.  [Parke,  B. —  Yartoorth  v.  Mitchell  is 
cited  in  that  case,  and  must  be  conadered  as  overruled  by 
it.]  The  case  in  2  ChU.,  359,  was  decided  solely  upon  tbe 
ground  that  the  application  was  too  late.  In  Heaford  t. 
Knight  (b),  where  the  plaintifp  was  dischaiged  under,  the 
Insolvent  Act,  after  issue  joined,  and  before  notice  of  tiial 
given,  the  Court  stayed  proceedings  until  the  assignee,  or 
some  creditor  of  the  plaintiff  should  give  security  for  costs. 
An  uncertificated  bankrupt  bringing  trover  will  be  required 
to  give  security  for  costs,  fFebb  v.  fFard  (c). 

Parke,  6. — It  is  entirely  in  the  discretion  of  the  Couit 
to  appoint  a  proper  person  to  be  prochein  amy.  Tbe 
object  is  to  protect  the  rights  of  the  in&nt ;  and  I  by  no 
means  wish  to  lay  down,  as  a  general  rule,  that  it  is  any 
objection  to  a  prochein  amy  that  he  is  poor,  but  in  thb  case 
there  has  been  a  sort  of  imposition  practised  on  the  Court 
in  procuring  the  appointment  of  an  improper  person.  Hie 
&ther  is  the  person  who  is  naturally  entitled  to  take  care  of 
the  infant,  but  instead  of  him,  a  person  is  brought  forward 
who  is  incapable  of  holding  any  property  whatever.  If  that 
fact  had  been  represented  to  the  Court  they  would  not  have 
made  the  appointment.  It  is  highly  improper  that  such  a 
person  should  be  appointed,  as  all  the  property  which  he 
may  obtain  would  belong  to  his  assignees.  The  rule  must 
be  absolute* 

Rule  absolute. 


(a)  4M.  &P.  216.  Ry.  81. 

ib)  2  B.  &  C.  579 : 4  Dowl.  &        (c)  7  T.  R.  296. 
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Benn  v.  Batebian. 

Jl  HIS  was  an  action  of  trespass  quare  clausum  fregit.  To  trespass 
Hie  defendant  pleaded,  first,  not  guilty ;  secondly,  that  the  (regit,  the  de- 
plaintiff  was  not  possessed  of  the  close ;  thirdly,  a  prescrip-  £j^nerd1fr? 
tive  right  of  common  of  pasture ;  fourthly,  a  similar  right  of  "«®» ^  ^ 
common  of  turbary.     The  plaintiff  joined  issue  on  the  first  prescriptive 
and  second  pleas,  traversed  the  rights  alleged  in  the  third  J^ntiffdet 
and  fourth  pleas,  and  new  assigned  excess.     The  defendant  "^^J^^ 
to  the  new  assignment  paid   lOj.  into  Court,  which  the  new  assigned 
plaintiff  accepted  in  satisfiiction,  and  entered  a  nolle  prose-  defendimt  paid 
qui  as  to  the  residue  of  the  causes  of  action.     The  Master,  ^^^^  ^^^ 
on  taxation,  allowed  the  plaintiff  the  costs  of  the  writ,  of  ^!*«  "®^  ■*: . . 

*^  signment  which 

part  of  the  declaration,  the  fees  to  counsel,  and  Term  fees,  the  plaintiff  ac 
together  with  the  costs  of  the  new  assignment  tisfaction,  and 

entered  a  DoUe 
proseauiasto 

Hoggins  had  obtained  a  rule  to  shew  cause  why  the  the  other 

.  .  ,  _       causes  of  ac- 

Master  should  not  review  his  taxation,  by  allowing  the  de-  tion. 
fendant  the  general  costs  of  the  cause,  and  the  plaintiff  the  ^^^  de^ndant 
costs  of  the  new  assignment  only.  T^th  ^*  enend^ 


)f  1 


Hugh  Hill  shewed  cause,  and  referred  to  the  note  to 
Greene  v.  Jones  (5). 

Hoggins,  in  support  of  the  rule,  cited  the  case  o{  Griffiths 
V.  Jones,  firom  1  Meeson  ^  Welsby^s  Reports  (a),  p.  731. 

Parke,  B. — The  mai^inal  note  to  that  case  is  incorrect ; 
there  is  nothing  in  the  case  itself  to  warrant  the  statement 
that  the  defendant  was  entitled  to  the  general  costs.  We 
think  the  Master  is  right  in  his  taxation,  and  the  rule  must 
be  discharged. 

Aldebson,  B. — In  the  case  of  Griffiths  v.  Jones,  there  is 
not  a  word  about  the  general  costs  of  the  cause,  and  the 

(a)  1  Wms.  Saund.  300  a.  (6)  S.  €.  Ante,  vol.  5,  p.  167. 


costs  of  the 
cause. 
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Benn 

V. 

Batkman. 


Court  never  meant  that  the  defendant  was  entitled  to  them. 
I  also  think  the  taxation  in  the  present  case  right 

Rule  discharged  with  coets. 


A  party  took 
a  bouse  and 
fixtures  which 
were  valued 
as  between 
outgoing  and 
incoming  te- 
nant, and  paid 
for  them  ac- 
cordingly. 
Subsequently, 
he  employea 
an  auctioneer 
to  sell  the  fix- 
tures, but 
before  the  sale 
took  place, 
they  were 
seised  by  the 
sheriff  under 
an  execution 
against  a  former 
owner.    The 
sheriff  era- 
ployed  the 
same  auc- 
tioneer to  sell 
the  fixtures, 
when  they 
realized  an 
amount  far 
below  the 
original  valua- 
tion. 

Heid,  that  in 
an  action  a- 
gainst  the  she- 
riff, the  jury 
might  give  da- 
mages to  the 
lull  amount  of 
the  original 
valuation. 


LocKLEY  V.  Pye,  Sheriff  of  Staffordshire. 

Trespass.  The  first  count  was  for  the  seizing  and  taking 
the  plaintiff's  goods:  the  second  for  breaking  and  entering  his 
house^  pulling  down  and  severing  his  fixtures,  and  turning 
himself  and  servant  out  of  possession.  Pleas.  First,  not 
guilty ;  second,  to  the  first  count,  that  the  goods  were  not 
the  goods  of  the  plaintiff;  and  thirdly,  to  the  second  count, 
that  the  house  and  fixtures  were  not  the  piaintifls. 

At  the  trial  before  Gurney^  6.,  at  the  last  Staffordshire 
Assizes,  it  appeared  that  the  plaintiff  had,  some  time  pre- 
viously, taken  possession  of  the  house,  fixtures,  and  furni- 
ture, under  an  assignment  from  one  Mason.  The  plaintiff 
paid  80/.  for  the  lease,  and  the  fixtures  and  goods  were 
purchased  at  a  valuation,  as  between  an  outgoing  and 
an  incoming  tenant,  of  109/.  15«.  10^.  The  plaintiff  after- 
wards commissioned  the  auctioneer,  who  had  valued  the 
goods,  to  sell  them;  but  before  he  could  do  so,  the  defendant, 
as  Sheriff  of  Staffordshire,  entered  and  seized  under  colour 
of  a  writ  of  execution  against  the  goods  of  Mason.  The 
same  auctioneer  was  employed  by  the  sheriff  to  seU  the 
goods,  and  when  sold  they  produced  only  73/L,  the  plaintiff 
himself  being  a  purchaser  to  the  extent  of  20^  The  learned 
judge  told  the  jury  that  as  to  the  amount  of  damages  he 
thought  the  least  they  could  give  the  plaintiff  was  the  sum 
he  had  paid  for  the  goods.  The  plaintiff  had  a  verdict  for 
109/.  \58,  \Qd.  on  the  first,  and  for  2d/L  on  the  second  cotmt 

Bayhy  now  moved  for  a  rule,  to  shew  cause  why  there 
should  not  be  a  new  trial,  or  why  the  amount  of  the  verdict 
on  the  first  coimt  should  not  be  reduced  by  the  sum  of  40L 
The  damages  were  assessed  on  a  wrong  principle,  the  plain- 
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tiff  had  no  just  cause  of  complaint,  inasmuch  as  he  had 
himself  directed  the  goods  to  be  sold,  and  the  sale  under  the 
execution  was  conducted  by  the  same  auctioneer  that  he 
had  employed.  The  fact  of  the  sale  being  directed  by  the 
defendant  could  not  damnify  him ;  the  jury  ought,  therefore, 
to  have  assessed  the  damages  at  the  amount  which  the 
goods  produced,  minus  the  expenses  of  the  sale.  The  ob* 
servations  of  the  judge,  though  not  a  misdirection,  was  too 
strong,  and  calculated  to  mislead  the  jury.  {^Alderson^  B. — 
A  trespasser  has  no  right  to  value  the  goods  on  which  he 
commits  a  trespass].  The  plaintiff  was  certainly  not  entitled 
to  make  a  profit  of  the  trespass. 
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«. 

Pye, 

Sheriff  of 

Stafford- 

SHUiE. 


Ai^DERflON,  B. — It  was  entirely  a  question  for  the  jury 
what  damages  they  would  allow.  Juries  have  not  generally 
much  compassion  for  trespassers,  and  I  don't  think  they  are 
bound  to  weigh  in  golden  scales  how  much  injury  a  party 
sustains  by  a  trespass. 


GuRNEY  and  Rolfe,  B.'s.,  concurred. 


Rule  refused. 


Spain  v.  Cabell.     Same  r.  Same. 

1  HESE  actions  (one  of  which  was  trespass  quare  clau-  An  action  of 
sum  fregit,  and  the  other  case  for  diverting  a  watercourse)  J^^IS7oar- 
came  on  for  trial  at  the  Kent  Summer  Assizes,  1840,  when  bitration  and 

by  the  order  of 

8  verdict  was  taken  by  consent  for  the  damages  laid  in  the  reference,  the 
declaration,  subject  to  the  award  of  an  arbitrator.     By  the  to  hare  the 
order  of  reference,  it  was  provided,  "  that  the  arbitrator  ^rtifyaTr ^ 
should  have  the  same  power  to  certifj',  as  a  judge  at  nisi  i^^e^  »* ««« 
prius."     The  arbitrator  by  his  award  directed  verdicts  to  be  bitrator  found 
entered  in  both  actions  on  certain  issues  for  the  plaintiff,  ^jj^j,  \^,d^  ' 

mages,  and 
certified  in  his  award,  under  the  3  &  4  Vict  c.  24,  that  the  action  was  broagbt  to  try  a  right 
besides  the  mere  right  to  recover  damage. 

Held,  that  the  certificate  was  valid,  and  that  it  need  not  be  indorsed  on  the  bock  of  the  record. 

Sdd,  also,  that  in  such  case,  the  certificate  must  be  given  at  the  time  of  making  the  award. 
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1841.  and  assessed  the  damages  on  those  issues  at  It.  and  certified 
in  his  award  under  the  3  &  4  Vict  c  24^  that  the  actions 
were  brought  to  tiy  a  right,  bendes  the  mere  right  to 
recover  damages  for  the  trespass  or  grievance.  On  taxation 
before  the  Master^  it  was  objected  that  the  certificate  was 
insufficient,  and  the  allocatur  was  staid  in  (ffder  to  give  the 
defendant  an  opportunity  of  taking  the  opinion  of  the  Court 
as  to  its  validity. 

TheHger  now  moved  accordingly.  The  certificate  is  of 
no  avail.  The  3  &  4  Vict.  c.  24,  enacts,  '<  that  if  the 
plaintifi*  in  any  action  of  trespass,  or  trespass  on  the  case, 
shall  recover  by  the  verdict  of  a  jury,  less  damages  than 
40t.,  such  plaintiff  shall  not  be  entitled  to  recover  <Nr  obtun 
firom  the  defendant  in  respect  of  such  verdict  any  costs 
whatever,  unless  the  judge  or  presiding  officer,  before  whom 
such  verdict  shall  be  obtained,  shall  immediately  u&i&rwBsdB 
certify  on  the  back  of  the  record,  or  on  the  writ  of  trial,  or 
writ  of  inquiry,  that  the  action  was  really  brought  to  try  a 
right,  besides  the  mere  right  to  recover  damages  for  that 
trespass  or  grievance  for  which  the  action  shall  have  been 
brought,  or  that  the  trespass  or  grievance  in  respect  of 
which  the  action  was  brought,  was  wilfiil  and  malicious." 
The  statute  expressly  limits  the  power  of  certifying  to 
the  judge  or  presiding  officer,  and  requires  the  certificate 
to  be  indorsed  on  the  back  of  the  record.  Where,  on  a 
writ  of  trial,  a  verdict  was  taken  for  the  plaintiff  with 
nominal  damages,  subject  to  a  reference,  both  parties  c(hi- 
senting  that  the  arbitrator  should  have  power  to  orders 
verdict  to  be  entered  for  either  party,  which  the  arbitrator 
did  accordingly,  the  Court  set  it  aside,  on  the  ground  that 
the  sheriff,  to  whom  the  writ  of  trial  was  directed,  had 
no  right  to  delegate  his  authority,  and  was  bound  to  tiy  the 
case  sent  to  him.  So  here,  the  power  which  the  l^islature 
has  vested  in  the  judge,  cannot  be  delegated  to  the  arbi- 
trator. At  all  events  the  certificate  should  have  been 
indorsed  on  the  back  of  the  record.     By  the  order  of  refer- 
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ence  the  arbitrator  is  to  have  the  same  power  to  certify  as  a  1S4 1, 
judge  at  nisi  prius.  That  power  is  confiDed  to  a  certificate 
on  the  back  of  the  record,  the  judge  could  not  certify  in 
any  other  mode.  A  mere  statement  in  the  award  of  the 
arbitrator's  opinion  is  not  a  compliance  with  the  statute. 
Besides,  if  judgment  be  entered  up  for  the  costs,  there  will  be 
error  on  the  record,  inasmuch  as  it  Mrill  appear  that  the 
Court  have  given  judgment  for  costs  in  a  case  in  which  the 
statute  expressly  enacts  that  the  plaintiff  shall  not  recover 
them.  The  proper  mode  would  have  been  for  the  arbi- 
trator to  have  entered  a  suggestion  on  the  record. 

Aldbbson,  B.— I  am  of  opinion  that  no  rule  ought  to 
be  granted  in  this  case.  It  seems  to  me  that  the  parties  are 
concluded  by  their  own  agreement,  upon  which  we  must 
put  a  reasonable  construction.  By  the  order  of  reference, 
the  parties  have  consented  that  the  arbitrator  shall  stand  in 
the  same  situation,  and  have  the  same  power  to  certify  as  a 
judge  at  nisi  prius.  They  have  then  given  die  arbitrator 
the  same  authority  as  a  judge  possesses^  to  determine 
whether  or  not  the  verdict  is  to  cany  costs ;  I  certainly  am 
of  opinion  that  the  arbitrator,  who  is  invested  with  such  a 
power,  by  consent  of  the  parties,  must,  in  all  substantial 
points,  follow  the  directions  of  the  statute ;  that  is  to  say, 
he  must  give  his  opinion  immediately  on  the  matter,  he 
cannot  make  his  award  at  one  time  and  certify  at  another. 
That  is,  in  substance,  the  power  possessed  by  the  judge  at 
nisi  prius,  and  as  the  latter  is  by  the  statute  required  to 
indorse  his  certificate  on  the  record  at  the  time  of  trial  (a), 
so  it  would  be  alt(^ther  a  nugatoiy  act,  and  not  fulfilling  the 
intention  of  the  parties,  if  the  arbitrator  was  to  give  a  cer- 
tificate on  any  subsequent  occasion.  He  is  bound  to  carry 
the  agreement  into  effect,  cy-pres,  the  mode  of  doing  which 
is  by  immediately  inserting  his  certificate  in  the  award.  By 
this  construction,  the  intention  of  the  parties  can  be  carried 

(a)  See  Thompson  v.  Gibson,  ante,  p.  7 17. 
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1841.  into  effect,  and  we  think  we  can  adopt  it  conastently  with 

^^^^JJ"^  the  provisions  of  the  act. 

V, 

Same  Guhnet  and  BoLFEy  B's.,  concurred. 

Same. 

Lord  AsiMQEii,  C.  B.,  and  Pabrb,  B.  were  absent. 


the  judge. 


Braine  V.  Makson  (a). 
{Before  Parke,  B.,  ntting  alone). 

A  content  to  a  jp  jsj£  had  obtained  a  rule  nisi,  to  set  aside  the  order  of 

judffe  8  order 

l^adgment  Gumey,  B.,  and  the  judgment  and  execution  founded  on  it 

if  not  within  ^'^  action  was  brought  against  the  defendant,  as  indoraer 

^^^\  T^^°  ^^  *  promissory  note,  and  after  notice  of  trial  had  been  given, 

Vict.  c.  no,  the  defendant  consented  to  a  judge's  order  for  payment  of 

the  order  is  '  debt  and  costs  on  a  certain  day,  with  liberty  to  sign  judg- 

neither  ^de-  ^^^^  ^  ^^^  P^^     -^  order  was  drawn  up  accordingly, 

fondant  nor  his  Amonflst  Other  objections,  it  was  unred  that  an  order  of  this 

attorney  at-  ^  •^  ^ 

tended  Wore     description  was,  in  effect,  a  cognovit,  and  should  be  made 

with  all  the  formalties  required  by  the  ninth  section  of  the 
1&2  Vict  c.  110. 

Byles  shewed  cause  upon  an  affidavit,  which  stated  that 
the  defendant  attended  before  the  learned  judge  at  the  time 
the  order  was  made  and  consented  to  it 

Par&e,  B. — The  objection  that  an  order  of  this  de- 
scription is  an  evasion  of  the  1  &  2  Vict  c.  110,  s.  9,  cannot 
apply  to  cases  in  which  the  party,  or  his  attorney  goes  be- 
fore a  judge  and  consents  to  the  order.  The  result  is;,  that 
the  rule  must  be  dischai^ged. 

Rule  dischaiged. 

(a)  This  case  was  decided  in  IVinity  Term,  but  is  inserted  earlj  on 
account  of  its  importance. 
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Subsequently  jffayfoy  moved  to  set  aside  the  judgment  1S41. 
and  execution  founded  on  a  judge's  order  in  another  case*  beainb 
The  defendant  had  consented  to  the  judge's  order  being  «• 

drawn  up,  but  neither  he  nor  any  person  on  his  behalf  at- 
tended before  the  judge  at  the  time  the  order  was  ^ade. 

Pabke,  B. — I  am  not  disposed  to  grant  a  rule,  because  I 
think  it  beneficial  for  defendants  that  orders  of  this  kind 
should  be  sanctioned*  There  can  be  no  doubt  whatever, 
that  the  order  is  valid  where  the  defendant,  or  his  attorney, 
attends  before  the  judge ;  but  my  only  doubt  is,whether,  in 
causes  like  this,  where  a  simple  consent  is  given,  it  may 
not  be  considered  as  an  evasion  of  the  1  &  2  Vict  c  110,  s.  9  ? 
I  will  take  time  to  consider. 

On  a  subsequent  day,  Parke^  B.,  stated  that  he  had  con- 
sulted with  the  other  judges,  and  that  they  all  agreed  that 
there  should  be  no  rule. 

Rule  refused. 


Foster  v.  Prtme. 

K/LEASBY  had  obtained  a  rule  nisi  for  setting  aside  Jadgmentof 
judgment  of  non  pros  for  irregularity.     The  writ  of  sum-.  JJSt^£Su^ 
mons  was  served  on  the  13th  Aprils  and  on  the  7th  May  ^'^^^^^ 
(the  last  day  but  one  of  Easter  Term)  an  appearance  was  the  end  of  the 
entered  for  the  19th  May ;  the  defendant  served  the  plain-  after  m  ap- 
dff  with  a  demand  of  declaration,  and  on  the  2nd  June  |^[|^^  ^ 
signed  judgment  of  non  pros. 

Petergd4yrff  shewed  cause.  The  plaintiff  was  bound  to 
declare  before  the  end  of  the  Term  next  after  the  service  of 
the  writ  Under  the  old  practice  in  actions  by  bill,  if  an 
appearance  was  entered  of  the  Term  in  which  the  process 
was  returnable,  the  plaintiff  had  the  whole  of  the  following 
Term  to  declare  in ;  but  inasmuch  as  an  appearance  may 
now  be  entered  by  defendant  in  Vacation  as  well  as  in 
Term,  the  plaintiff  ought  to  declare  within  the  Term  next 
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1841.        after  the  execution  of  the   writ,    1  Archb.  Prac.  283(a). 
^i^J^j^       Here  the  writ  was  served  before  Easter  Term,  and  the 
judgment  was  signed  in  IVinity  Term. 


9. 
PftYMB. 


Cleatbj^  in  support  of  the  rule.  Hie  plaintiff  has  the 
whole  of  the  Term,  after  the  defendant  has  entered  an 
appearance,  to  declare  in.  Tlie  correct  pracdce  is  stated  in 
Lush's  Prae.  336,  where  it  is  said,  that  '^  the  plaintiff  is  not 
compellable  to  declare  until  the  end  of  the  Term  next  after 
that  in,  or  of  which  the  appearance  was  entered,  it  being 
enacted,  by  13  Car.  2,  st.  2,  s.  3,  that  upon  appearance  to  be 
entered  in  the  Term  wherein  die  process  is  returnable,  with 
the  respective  officers  in  that  behalf  for  the  said  person  or 
persons,  by  attorney  or  attorneys,  in  the  said  respective 
Courts  from  whence  the  sud  process  issued,  unto  such  pro- 
cess, unless  the  plaintiff,  in  such  process  named,  shall  put  into 
the  Court  from  whence  such  process  did  issue,  hb  dedann 
tion  against  the  person  so  arrested,  in  some  personal  action 
or  ejectione  firmse  of  lands  or  tenements,  before  the  end  of 
the  Term  next  following  after  appearance ;  that  then  a  non- 
suit for  want  of  a  declaration  may  be  entered  against  the 
plaintiff  in  the  said  Courts  respectively.  The  judgment  of 
non  pros,  given  by  this  statute,  differs  fit>m  the  nonsuit 
upon  an  original  at  common  law,  though  in  terms  confined 
to  bailable  actions,  it  has  always  been  construed  as  appli* 
cable  also  to  serviceable  process.  The  defendant  must 
appear  by  attorney  at  such  a  time  that  his  appearance  may 
have  relation  back  to  the  return  of  the  writ  Accordingly, 
the  judgment  states  the  appearance  to  have  been  made  oo 
the  return  day.  As  the  appearance  must  now  be  dated  of 
the  day  on  which  it  is  entered,  and  the  doctrine  of  relatioQ 
is  abolished,  it  would  seem,  that  in  order  to  avail  himself  of 


(a)  In  Tidd'8  Sopp.  S24,  it  is  on  the  writ  of  capias  before  dM 

said  "  that  on  serviceable  process,  end  of  the  next  Term,  after  the 

when  the  appearance  is  entered  eighth  day  inclnsive»  from  the 

in  Vacation,  the  plaintiff  must  ezecntion  of  the  writ,  otherwise  a 

declars  before  the  end  of  the  next  judgment  of  non  pros  may  be 

Term,  after  tueh  appeanmoo^  or  signed.'' 
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the  statute^  the  defendant  must  cause  it  to  be  entered  on        1B41. 
the  eighth  day  inclusive  after  the  service.**  PoarBit 


Aldebson,  B. — Whether  the  appearance  be  entered  in 
Term  or  Vacation^  the  plaintiff  has  the  whole  of  the  Term 
next  after  such  appearance  is  entered  to  declare  in.  Here, 
the  appearance  was  entered  in  Easter  Term,  and  judgment 
was  signed  beforethe  ei^piration  of  Trinity  Term,  therefore 
die  rule  must  be  absolute. 

Rule  absolute. 


V, 


spe* 


Shield  v.  Twioo/ 

PETERSDORFFhad  obtained  a  rule  nisi  to  set  aside  y^^^ 
the  judirment  siimed  in  this  case  for  irregularity.     The  de-  «^p*^ 
claration  contained  a  count  for  work  and  labour,  and  also  a  seKs  signatore^ 
count  for  money  due  on  an  account  stated.     The  defendant  without  it,  th^ 
pleaded  nunquam  indebitatus  to  the  whole  declaration,  and  S'^°|j|dm^ 
also  a  special  plea,  concluding  with  a  verification.     The  notwitbstand- 

,  ,  ,  ing  there  are 

latter  plea,  according  to  the  practice,  required   counsel's  other  pleas  to 
signature,  and  that  not  having  been  obtained,  the  plaintiff  cWatic^f 
sumed  judinnent     By  the  present  rule  it  was  sowrht  to  set  '^^^^^  ^^^^ 

,         '^       ,  J  r  ^o  require  ooan- 

aside  that  judgment,  on  the  ground  that,  as  there  was  one  sel's  signature, 
plea  to  the  whole  declaration  which  did  not  require  coun- 
sel's signature,  the  judgment  was  irregular. 

Jervis  shewed  cause.  The  special  plea  not  having  been 
signed  by  counsel^  renders  the  whole  a  nullity,  and  by  B* 
Q.  B.  E.  T.  18  Car.  2,  the  plaintiff  is  entitled  to  sign 
judgment,  2  Tidd^s  Prac.  567.  Where  the  signature  of 
counsel  was  indorsed  on  the  plea,  instead  of  being  subscribed 
at  the  foot  of  it,  the  plea  was  held  a  nullity.  Grant  v. 
{a\  Macher  v.  Billing  (6),  is  expressly  in  point,  there 

(a)  3  Chit.  Rep.  319. 

(h)  1  C,  M.  &  R.  S77 ;  Ant€,  rol.  3,  p.  246. 
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1841.        the  general  iseue  was  pleaded  to  part  of  a  declaration,  and 

^^T^''      '     the  Statute  of  Limitations  to  the  residue,  and  the  latter 

Shield  ^  * 

V.  plea  not  having  been  signed  by  counsel,  the  whole  was  held 

TWIGG.  „. 

a  nullity. 

Petersdarff,  in  support  of  the  rule.  A  plea  valid,  and 
complete  of  itself  cannot  be  rendered  a  nullity  by  the  simple 
fact  oC  it  being  joined  with  another  plea  which  is  defective. 
The  nile  of  18  Car.  2,  does  not  apply,  for  that  rule  qdIj 
extends  to  pleas  which  were  filed  under  the  old  practice. 
In  Macher  v.  Billing  there  was  no  good  plea  that  went 
to  the  whole  cause  of  action,  which  distinguishes  that  case 
fix)m  the  present.  Spencer  v.  CartUck  (a)  is  in  &vour  of 
the  defendant;  there,  the  declaration  contained  a  count  on 
a  promissory  note,  and  on  an  account  stated:  to  the  fint 
count  the  defendant  pleaded  no  consideration ;  and  to  the 
latter  the  general  issue,  and  delivered  them  without  counsel's 
signature,  the  plaintiff  having  signed  judgment  on  the  whole 
declaration.  Patteson^  J.,  at  chambers,  set  it  aside.  [Lord 
Abinger,  C.  B.— There,  the  judgment  was  clearly  signed 
for  too  much,  because  the  bad  plea  was  confined  to  one 
count,  and  there  was  a  good  defence  to  the  other.]  In 
Pepperell  v.  Burrell  (&),  which  was  a  rule  to  set  afflde  an 
interlocutory  judgment,  on  the  ground  that  it  had  been 
signed  before  the  time  for  pleading  had  expired,  jtldersany 
B.,  in  the  course  of  the  argument,  observes,  that  *'  the  plea, 
concluding  with  a  verification,  not  being  signed  by  counsel, 
may  be  a  nullity,  but  what  becomes  of  the  general  issue  ?" 

Lord  Abikger,  C.  B. — This  rule  must  be  discharged. 
If  plaintiffs,  in  cases  like  the  present,  were  not  allowed  to 
treat  the  whole  as  a  nullity  and  sign  judgment,  they  would 
be  placed  under  great  difficulties.  What  is  a  plaintiff  in 
such  a  case  to  do?  If  he  makes  up  the  issue  and  deliveis 
the  pleas  as  he  has  received  them,  he  thereby  waives  the 

(a)  Ante,  vol.  3,  p.  247,  n.  {b)  \  C,  M.  &  R.  373. 


^  EASTER  TERM,  4  VICT.  753 

irregukiityy  If  he  takes  out  a  summons,  and  goes  before  a        1841. 
judge  to  8et  aside  the  bad  one,  he  loses  time,    and  his       gj^J]^ 
adversary  gains  a  delay  to  which  he  is  not  entitled.     Then  «• 

would  any  pleader  advise  his  client  to  make  up  the  issue, 
putting  in  only  the  pleas  which  are  in  form  ?  Under  these 
difficulties,  the  only  remedy  is  to  allow  the  party  to  sign 
judgment  at  once,  and  leave  it  to  the  other  side  to  come  in 
and  have  it  set  aside  on  terms,  if  the  Court  will  consent  to 
such  a  course.  We  have  here  a  certificate  firom  one  of  the 
Masters  of  this  Court,  for  some  of  the  present  Masters  were 
clerics  in  Court  under  the  old  system,  as  to  what  was  the 
ancient  practice  on  this  subject,  when  all  pleas  were  filed 
instead  of  being  delivered  between  the  parties,  and  he  cer- 
tifies to  us,  that  pleas  filed  without  counsel's  signature  were 
considered  as  no  pleas  at  alL  Now,  though  the  Court  has 
been  thrown  open,  and  the  practice  changed  into  a  delivery 
between  the  attomies  of  the  parties,  no  rule  has  been  made 
to  change,  nor  do  we  see  any  reason  to  change  the  ancient 
practice  on  the  subject;  and,  consequently,  if  a  party  de- 
livers, without  coimsel's  signature,  a  plea  which  requires  it, 
together  with  others  which  do  not  require  counsel's  signa- 
ture, the  whole  may  be  treated  as  a  nullity.  If  there  were 
any  decided  case  to  the  contrary,  I  should  have  deferred  to 
its  authority ;  but  none  of  those  which  have  been  referred  to 
are  in  point,  and  the  loose  dictum  thrown  out  in  one  of 
them  by  one  of  my  learned  brothers  now  present,  cannot  be 
taken  as  a  declaration  of  the  opinion  of  the  Court 

Aldebson,  B. — What  I  said  in  the  case  of  Pepperell  v. 
Burrell,  was  a  mere  suggestion  thrown  out  to  counsel  in 
the  coiurse  of  the  argument,  and  which  has  been  properly 
answered  in  the  judgment  just  given  by  my  Lord  Chief 
Baron*  Where  a  plea  which  requires  counsel's  signature 
is  delivered  without  it,  though  there  are  other  pleas  which 
do  not  require  signature,  the  plaintifi^  may  treat  the  whole 
as  a  nullity.  That  appears  to  have  been  the  practice  under 
the  old  system,  by  analogy  to  which,  the  parties  to  whom 

VOL.  IX.  c  c  c  D.   p.  c 
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Shield 

TWIGG. 


pleas  are  delivered  under  such  circumstances,  ought  to  have 
the  power  of  rejecting  the  whole.  That  gets  rid  of  the 
difficulty,  with  which  I  should  otherwise  have  been  much 
pressed,  in  deciding  on  this  question.  Is  the  party,  to  whom 
the  pleas  are  delivered,  to  be  obliged  to  make  a  selection 
between  the  good  and  bad  pleas,  and  determine  whether 
each  particular  plea  is  a  nullity  or  not?  If  he  accepts  the 
bad  plea,  and,  instead  of  signing  judgment,  proceeds  to 
reply  to  it,  he  cures  the  irregularity.  That  he^  certainly 
ought  not  to  be  called  on  to  do,  and  if  he  proceeds  to  set  it 
aside,  delay  and  expense  will  be  imposed  on  l^him.  I  also 
concur  in  the  opinion  of  my  Lord  Chief  Baron,  that  this 
application  is,  under  the  circumstances,  made  too  late. 


RoLFE,  B. — I  am  of  the  same  opinion.  I  felt  myself  at 
one  time  pressed  by  the  argument  of  Mr.  Petersdorffi  but 
when  we  come  to  compare  the  present  with  the  old  practice, 
all  doubt  on  the  subject  will  disappear.  When  a  defendant 
delivers  his  pleas  regularly  and  properly,  he  is  under  no 
difficulty ;  but  if  he  neglects  to  comply  with  this  addi- 
tion, he  is  not  entitled  to  call  on  the  plaintiff  to  pick  out  the 
part  which  is  a  nuIUty. 

Rule  discharged. 


Fraser  (Public  Officer,  &c.)  v.  Welsu  and  Others. 

To  an  action  ASSUMPSIT  on  a  bill  of  exchange,  drawn  by  deiendants 
against  drawer  upon,  and  accepted  by  the  directors  of  the  Pentwyn  and 
chMgel  the^de".   Golynos  Iron  and  Coal  Company,  and  indorsed  by  the 

fenda&t  pleaded 

that  after  the  indorsement  to  the  plaintiff,  and  before  the  commencement  of  the  soiC,  tlie  phintiff 
indorsed  the  bill  to  certain  persons,  whose  names  are  to  the  defendant  unknown,  and  who,  fron 
the  time  of  such  indorsement,  until,  and  at,  and  after  the  time  when  the  bill  became  doe,  and 
when  the  action  was  commenced,  were  the  holders  thereof:  Replication,  that  the  aaid  penooi 
in  the  plea  mentioned,  were  not,  when  the  action  was  commenced,  the  holders  of  the  bill,  iDodo 
ct  formd. 

Heldy  on  special  demurrer,  that  the  replication  was  good,  though  the  more  scientific  mode  of 
replying  to  such  a  plea  would  have  been  "  that  the  plaintiff,  at  the  time  of  action  brought,  wit 
the  holder  of  the  bill,  absque  hoc,  that  the  persons  mentioned  in  the  plea  were,  at  that  time,  the 
holders  thereof.** 

Simbky  that  the  plea  would  be  bad  on  special  demurrer,  as  being  an  argumentative 
that  the  plaintiff  was  the  holder  of  the  bill  at  the  time  of  action  brought. 
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defendants  to  the    Monmouthshire   and   Glamoi^anshire        1841. 
Banking  Company,  who  sued  by  their  registered  public       fraber 

officer.  PaWic  Officer, 

Plea.     That  after  the  bill  of  exchange  was  so  indorsed  to  v. 

the  Banking  Company,  and  before  the  same  became  due  to  ^^  Others, 
and  before  the  commencement  of  the  suit,  the  said  Banking 
Company  indorsed  and  delivered  the  said  bill  (the  same 
being  payable  to  order  and  transferrable  by  indorsement), 
upcm  a  good  and  sufficient  consideration  to  persons,  to  wit, 
certain  customers  of  the  said  Banking  Company,  whose 
names  are  to  the  defendants  and  ^tu^h  of  them  unknown, 
and  the  defendants  then  became,  and  were,  and  now  are 
liable  to  pay  the  said  sum  in  the  said  bill  specified  to  the 
said  persons,  to  whom  the  said  bill  was  so  delivered,  as  in 
this  plea  aforesaid,  and  who,  it  is  said,  are  about  to  take 
proceedings  on  the  same  bill,  and  who,  from  the  time  of 
such  indorsement  until,  and  at,  and  afler  the  time  when 
the  same  bill  became  due,  and  when  this  action  was  com- 
menced, have  been,  and  are  the  holders  of  the  same  bill. 
Verification. 

Replication.  That  the  said  persons  in  the  plea  mentioned 
were  not,  when  this  action  was  commenced,  the  holders  of 
the  said  bill  of  exchange  in  manner  and  form,  and  as  the 
defendants  have  above  alleged. 

Special  demurrer  assigning  for  causes,  that  either  the 
replication  amounts  to  an  argumentative  denial  of  the  in- 
dorsement over  of  the  bill  by  the  Banking  Company,  and 
is,  therefore,  bad  in  not  putting  the  fact  in  issue  by  a 
direct  traverse,  or  it  admits  the  indorsement,  and  is,  there- 
fore, bad,  in  not  shewing  a  re-transfer  to  the  Banking  Com- 
pany of  the  bill  before  the  commencement  of  the  suit ;  and 
the  replication  is  bad  in  form  for  not,  distinctly  and  clearly, 
shewing,  whether  it  is  meant  to  operate  by  way  of  con- 
fession and  avoidance  of  the  alleged  indorsement,  or  by  way 
of  denial  thereof:  that  it  is  perfectly  consistent  with  the 
replication  that  some  person,  other  than  the  said  Banking 
Company,  was,  at  the  time  of  the  commencement  of  the 

V  c  c  2 


756  CASES  ON  POINTS  OF   PRACTICBy  EXCH. 

1841.        suit,  the  holder  of  the  biO,  as  indorsee  or  transferree  of  the 

Faabeb       sanie,  either  from  the  plaintiff  or  from  the  persons  in  the 

Public  Oilicer,  plea  mentioned,  as  indorsees  of  the  plaintiff:   that  the 

«.  plaintiff  ought  either  to  have  traversed  the  indorsement  ova: 

and  Othen.     ^^  ^^^  ^^  ^J  ^^  ^^  Banking  Company,  or  admitting  the 

same  to  have  shewn  a  transfer  to  the  Banking  Company 

before  the  commencement  of  the  action. 

W.  H.  WaUonf  in  support  of  the  demurrer.     The  repli- 
cation involves  an  immaterial  issue :  it  raises  the  question, 
whether  the  persons  mentioned  in  the  plea  were  known  or 
unknown  to  the  defendants.     If  it  should  turn  out,  at  the 
trial,  that  pereons  known  to  the  defendants  were  the  holders 
of  the  bill  at  the  time  of  the  commencement  of  the  suit,  the 
plaintiiis  would  be  entitled  to  a  verdict  upon  the  issue  raised, 
though  they  could  have  no  right  to  sue  upon  the  bill,    hi 
Basan  v.  Arnold  {a),  which  was  an  action  by  indorsee  against 
acceptor  of  a  bill  of  exchange,  the  defendant  pleaded,  that 
after  the  bill  was  indorsed  to  the  plaintiff,  and  before  the 
commencement  of  the  suit,  the  plaintiff  indorsed  the  bill  to 
a  person  unknown,  and  the  defendant  then  became,  and 
still  is  liable  to  pay  the  amount  of  the  bill  to  the  said  person 
to  whom  it  was  indorsed,  and  who,  from  the  time  of  the 
indorsement,  hitherto  hath  been,  and  still  is,  the  owner 
thereof:  the  plaintiff  replied,  that  at  the  time  of  the  com- 
mencement of  the  suit,  the  plaintiff  was,  and  still  is,  the 
holder  of  the  bill,  without  this,  that  any  other  person  is  the 
holder  thereof  modo  et  forma;  and  it  was  held,  that  the 
replication  was  bad,  on  the  ground  that  the  only  material 
question  was,  whether  the  plaintiff  was  the  holder  of  the 
bill  at  the  time  of  action  brought     That  question  is  not 
raised  by  tliis  replication.     It  is  true,  that  it  puts  in  issue 
the  fact  of  the  indorsement,  but  it  also  raises  the  question, 
whether  persons  known  to  the  defendants  were  the  holdere 
of  the  bill.     In  an  action  upon  an  award,  if  the  defendant 

(a)  Antti  vol.  S,  p.  356  ;  6  M.  &  W.  559. 
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should  plead  that  no  award  was  made  on  a  particular  day,        184 1. 
and  the  plaintiff  should  reply  in  the  terms  of  the  plea  that       feaskh, 
theawardwas  made onthatday, the issuewouldbeinmiateriaL  Public  Officer, 


Erlcy  contra.  The  declaration  is  founded  upon  the 
assumption  that  the  plaintifis  were  the  holders  of  the  bill  at 
the  time  of  the  commencement  of  the  suit:  the  allegation 
of  the  indorsement  to  them  is  sufficient  to  shew  a  right  of 
action  in  them.  The  plea  seeks  to  defeat  that  right  by 
ailing  that  the  plaintifis  indorsed  the  bill  to  persons  un- 
known, who  were  the  holders  of  it  when  it  became  due, 
and  when  the  action  was  commenced.  If,  then,  the  plea  is 
good,  the  replication  is  good  also.  The  material  fact  upon 
which  the  defendants  choose  to  rely  is,  whether  or  not  the 
bill  was  in  the  hands  of  a  person  unknown,  and  if  they  have 
selected  that  question  as  the  one  by  which  the  event  of  the 
cause  is  to  be  determined,  they  ought  not  to  complain  of 
the  plaintiffs  if  they  accept  the  issue  tendered.  In  the  case 
of  PhilUps  V.  May  (a)  this  Court  expressly  decided,  that 
this  form  of  replication  was  good.     [Alderson,  B. — The  plea 


V. 

Welsh 
and  Others. 


(a)  That  case,  which  was  cited 
from  the  Monthly  Law  Maga^ 
tine,  vol  8,  Notes  qf  Cases,  p.  27, 
is  there  reported  as  follows :  '*  To 
a  declaration  by  the  drawer  of  a 
bill  of  exchange  against  the  ac- 
ceptor thereof,  the  defendant 
pleaded  that  the  bill  was  indorsed 
by  the  plaintiff  before  the  com- 
mencement of  the  suit,  to  a  per- 
son to  the  defendant  unknown, 
who,  at  the  time  of  the  com- 
mencement of  the  suit  was  the 
holder  of  the  sud  bill :  Replica- 
tion, that  the  bill  was  indorsed 
to  one  R.  H.,  who  presented  it  to 
the  defendant,  who  refused  to  pay 
it,  whereupon  R.  H.,  then  re- 
turned it  to  the  plaintiff,  as  the 


drawer  thereof,  who  paid  it,  and 
hecame  the  holder  of  it,  and  en- 
titled to  the  money  specified 
therein.  Absque  hoc,  that  a 
person  unknown  to  the  defend- 
ant, at  the  time  of  the  commence- 
ment of  the  suit,  was  the  holder 
of  the  bill.  Modo  et  form&,  as 
in  the  plea  alleged.  Held,  on  de- 
murrer to  this  replication,  that  the 
special  traverse  was  immaterial 
therein;  the  proper  replication 
to  such  a  plea  would  have  been 
'  that  the  said  person,  in  the  said 
plea  mentioned,  was  not  the 
holder  of  the  bill  at  the  time  of 
the  commencement  of  the  suit.' 
Hvmfrey  for  the  plaintiff;  Bayley 
for  the  defendant." 
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1841.        would  be  bad  on  special  demurrer;  it  puts  in  issue  the 
Y^^^sK         knowledge  of  the  person,  and  that  he  was  the  holder  of  the 
Public  Officer,  biQ:  the  substance  of  the  plea  is,  that  the  plidnti£Pwas  not 
9. '  the  holder  of  the  bill  at  the  time  of  action  brought     Sup- 

•nd  O^bm.  P^^^  ^^  should  turn  out  that  the  bill  was  outstanding  in  the 
hands  of  a  third  person,  who  was  known  to  the  defendant, 
which  way  would  the  verdict  be  ?]  In  that  case  it  must  be 
found  against  the  defendant  if  the  plea  had  alleged  that 
the  bill  was- in  the  hands  of  A.^  and  it  turned  out  to  be  in 
the  hands  of  B.,  the  defendant  must  suffer  the  penalty  of 
having  rested  his  defence  upon  an  immaterial  &cL  Assum- 
ing such  a  plea  to  be  good,  a  replication,  which  takes  issue  in 
the  language  of  the  plea  must  be  good  also,  for  it  is  impos- 
sible to  separate  the  material  from  the  immaterial  part 
[Alderson,  B. — There  is  this  difficulty  in  the  case:  die 
declaration  states  the  drawing  and  acceptance  of  the  bill,  and 
the  indorsement  to  the  plaintiffs,  they  are  the  last  persoDS 
who  are  stated  on  the  face  of  the  declaration  to  be  indorsees, 
and  thence  it  is  inferred,  that  they  were  the  holders  of 
the  bill  at  the  time  of  the  commencement  of  the  suit ;  bat 
it  appears  by  the  plea  that  there  are  subsequent  indorsees, 
which  fact  is  not  denied  by  the  replication.  Now,  sup- 
posing the  issue  found  for  the  plaintifis,  how  could  they, 
upon  the  whole  record,  be  entitled  to  judgment,  when  it  is 
admitted  by  the  pleadings,  that  a  subsequent  indorsee  was 
the  holder  of  the  bill  at  the  time  of  action  brought  ?]  The 
material  fact  upon  which  the  defendants  have  chosen  to 
rest  their  defence  is,  whether  or  no  Ignotus  was  the  holder 
the  bill,  that  being  found  against  them,  the  whole  plea  £u]& 
When  a  plea  consists  of  several  facts,  if  any  one  of  them  be 
traversed  and  found  against  the  defendant,  the  others  are 
rendered  immaterial  If  the  plea  had  merely  stated  that  the 
plaintiff  indorsed  away  the  bill,  that  would  have  been  no 
bar,  because  it  might  have  been  returned  to  the  plaintiff 
after  it  was  dishonoured ;  it  was  necessary  then  to  go  and 
allege,  that  the  bill  was  outstanding  in  the  hands  of  a  third 
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person  at  the  time  of  action  brought     The  material  tra-  1811. 

versable  feet  alleged  in  the  plea  is,  that  Ignotus  was  the  fraskr, 

holder  of  the  bill ;    that  is  denied  by  the  replication  in  the  PuW^c  Officer, 

only  form  which   it  could  be,  since  it  would  have  been  v. 

improper  to  reply  that  the  plaintiff  was  the  holder  of  the  md  others. 
biU. 


WaUorij  in  reply.  The  real  question  in  the  case  is, 
whether  or  not  the  plaintifls  were  the  holders  of  the  bill  at 
the  time  of  action  brought?  The  plea  alleges  that  the  bill 
was  indorsed  away  by  the  plaintifis ;  the  replication  should 
either  have  denied  that  fact,  or  have  confessed  and  avoided 
it,  by  shewing  that  tlie  bill  was  returned  to  the  plaintifis  be- 
fore action  brought,  [Aldersoriy  B. — The  proper  mode  of 
replying  to  this  plea,  would  have  been  by  a  special  induce- 
ment, that  the  plaintifis  were  the  holders  of  the  bill  at  the 
time  of  the  commencement  of  the  suit,  and  concluding  with 
a  special  traverse,  that  the  unknown  persons  were,  at  that 
time,  the  holders  thereofj.  Burroughs  v.  Hodgson  (a),  shews 
that  a  traverse  must  be  so  taken,  that  the  question  raised 
will  be  material  and  conclusive,  whether  found  for  plaintiff 
or  defendant 

Lord  Abinoer,  C.  B. — When  the  ingenuity  of  special 
pleaders  is  exercised  in  creating  difficulties  in  the  adminis- 
tration of  justice,  we  must  dispose  of  the  case  in  such  a  way 
as  seems  to  us  right,  though,  at  the  same  time,  consistently 
with  the  established  rules  of  pleading.  No  person,  who  un- 
derstands the  object  of  pleading,  will  ever  undervalue  it  as 
a  mode  of  administering  justice;  but  when  the  invention 
and  ingenuity  of  man  are  exerted  to  their  utmost  in  making 
difficulties,  it  give  to  persons  unacquainted  with  the  science, 
but  a  mean  opinion  of  its  value.  I  am  inclined  to  think  that 
this  replication  is  good.  I  consider  the  declaration  as  sub- 
stantially stating  the  plaintiff  to  be  the  holder  of  the  bill,  at 

(a)  Q  Adol.  &  £.  499. 
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1841.        the  time  of  the  commencement  of  the  suit    Thedeclan- 

Fraskr,       ^^^^  alleges  the  drawing  and  acceptance  of  the  bill,  that  it 

Publk  Officer,  came  to  the  hands  of  the  plaintiff  by  indorsement,  and  diat 

V.  it  was  afterwards  dishonoured.     That  is  a  prima  &£ie  state- 

Welsr 
and  Others,     ment,  that  the  plaintiff  was  the  holder  of  the  bill,  when  the 

action  was  commenced,  and  that  the  promise  of  the  defend- 
ant was  to  pay  him  the  amount     That  being  the  case,  die 
plaintiff  has  a  clear  title  to  recover,  imless  it  appears  that,  at 
the  time  of  action  brought,  some  other  person  was  the 
holder  of  the  bilL     After  the  bill  was  dishonoured,  it  may, 
perhaps,  have  changed  hands  two  or  three  times  ;  but  it  is 
perfectly  immaterial  who  was  the  holder,  except  at  the  time 
of  action  brought    Possibly  the  person  who  was  the  hdder 
of  the  bill  at  the  time  it  was  dishonoured,  may  have  returned 
it  to  the  person  fix)m  whom  he  received  it,  and  so  it  may 
have  come  back  to  the  hands  of  the  plaintiff.     Now,  the  de- 
fendant has  chosen  to  plead  a  plea,  alleging  that  an  unknown 
person  was  the  holder  of  the  bill.     He  might  have  stated, 
that  at  the  dme  of  the  commencement  of  the  suit,  the  phun- 
tiff  was  not  the  holder  of  the  bill ;  however,  he  does  not 
think  fit  to  do  that,  but  allies  that  the  plaintiff  indorsed 
the  bill  to  a  person  unknown.     The  fiu:t  of  the  name  being 
unknown  is  immaterial,  provided  it  appears  that  the  bill 
was  indorsed  to  some  other  person,  who  was  the  holder  at 
the  time  the  action  was  commenced*     The  plea  allies  that 
the  person  described  as  ui^own,  was  the  holder  of  the  Ullat 
the  time  of  action  brought,  that  then  is  the  material  avetmeat 
The  plaintifl^  in  his  replication,  lays  hold  of  that  single  fiKt, 
that  the  person  in  the  plea  mentioned,  as  a  customer  of  the 
plaintj^  was  not  the  holder  of  the  bill  at  the  time  of  the 
oommencement  of  the  suit    Mr.  WtUsan  oootends^  that  if 
at  the  trial  it  appeared  that  the  bill  was  in  the  hands  of 
another  person  whose  name  was  known  to  the  defendantp 
still  the  phuntiff  would  be  entitled  to  a  verdict,  thou^  he 
had  no  right  to  recover  on  the  bilL     In  the  first  place,  I  am 
not  at  all  clear  about  the  truth  of  that  proposition,  for  I  do 
not  think  that  the  substance  <^  the  issue  is,  whether  or  do 
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the  peiBon  was  known  to  the  defendant,  but  it  is  that  some        1841. 
other  person  not  being  the  plaintiff,  was  the  holder  of  the       Fbaser, 
bill  at  the  time  of  action  brought     If  it  be  shewn  that  any  PabUc  OiBcer, 
other  person  was  tBe  holder  of  the  bill,  that  proves  the  sub-  v. 

stance  of  the  issue,  inasmuch  as  knowledge  by  the  defendant  ud  othen. 
of  the  name  of  that  person  must  be  an  unimportant  fact 
I  do  not,  therefore,  think  that  the  plaintiff  would  be  entitled 
to  a  verdict,  if  the  defendant  succeeded  in  proving  the  bill 
to  be  in  the  hands  of  a  person  whose  name  was  known  to 
the  defendant  But  even  supposing  it  to  be  otherwise,  if 
the  defendant  chooses,  by  his  mode  of  stating  his  defence, 
to  give  the  plaintiff  an  opportunity  of  traversing  an  imma* 
terial  &ct  upon  which  the  issue  may  turn,  it  is  his  own 
&ult  If  a  defendant  sets  forth  many  facts  in  his  plea,  any 
material  one  of  which  is  found  against  him,  the  whole 
plea  is  disposed  of.  Mr.  Erie  has  properly  stated,  that 
if  a  plaintiff,  in  his  replication,  selects  one  of  many  &cts 
in  a  plea,  for  the  purpose  of  trying  the  issue,  and  that 
particular  iact  is  found  for  him,  it  is  the  same  as  if  the 
other  &cts  were  struck  out  of  the  record.  The  question 
then  is,  whether  this  is  a  particular  fact  upon  which  the 
plaintiff  had  a  right  to  take  issue.  The  defendant  says, 
that  the  bill  was  in  the  hands  of  a  customer  of  the 
plaintiff,  but  that  the  customer's  name  was  unknown  to 
him :  the  plaintiff,  in  substance,  replies,  **  the  bill  was  not 
in  the  hands  of  any  customer  of  mine."  If  the  defendant 
chooses  to  put  his  defence  upon  that  issue,  what  right  has 
he  to  take  advantage  of  his  own  mode  of  tendering  it  ? 
This  is  not  the  case  which  has  been  referred  to  of  issue 
joined,  as  to  whether  an  award  was  made  on  the  particular 
day  alleged :  there,  the  time  of  making  the  award  was  im- 
material ;  but  here,  there  is  a  material  allegation,  viz.,  that 
the  bill  was  in  the  hands  of  another  person  at  the  time  of 
action  brought  I  am  disposed  to  think,  that  according  to 
the  strict  rules  of  pleading,  if  the  plaintiff  had  replied  that 
'<  he  was  the  holder  of  the  bill  at  the  time  of  action  brought, 
without  this,  that  the  person  mentioned  in  the  plea  as  un- 

YOL.    UL  D  D  D  D.   P.   C. 
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1841.        known  to  the  defendant,  or  any  other  person,  was  at  that 

^^^^i^^jj^^     time  the  holder  thereof,"  the  replication  would  have  been 

Public  Officer,  good*     But,  however  that  may  be,  the  defendant  has  no 

V.  right  to  object  to  the  plaintiff  taking  iss&e  in  the  very  terms 

and  ^hm.     ^^  which  he  has  tendered  it 

Alderson,  B. — I  am  of  the  same  opinion,  and  think  the 
replication  good.  In  tnith  this  case  is  governed  by  PUUipt 
V.  May:  there  the  Court  gave  judgment  against  the  plaintiff 
because  the  inducement  to  the  traverse  was  bad,  not  on  the 
groimd  that  the  traverse  itself  was  defective.  K  the  de- 
fendant chooses  to  state  in  his  plea  the  &ct  that  there  has 
been  an  indorsement  of  the  bill  to  a  person  unknown,  who 
is  the  holder  thereof,  the  plaintiff  may  reasonably  traverse 
the  fact  in  the  terms  in  which  the  defendant  has  alleged  it 
It  seems  to  me  to  make  no  difference  whether  the  persoo 
was  known  or  not,  the  material  averment  is,  that  the  person 
stated  to  be  unknown  was  the  holder  of  the  bill  at  the  time 
of  action  brought.  If  there  be  any  inconvenience  arising 
to  the  defendant  from  raising  an  issue  as  to  the  knowledge 
of  the  person  holding  the  bill,  it  is  his  own  fault  Bat  it 
seems  to  me  to  make  no  difference  whether  the  person  was^ 
or  was  not  known  to  the  defendant  If  he  had  named,  in 
his  plea,  A.  B.,  and  the  plaintiff  had  denied  that  A.  B.  was 
the  holder  of  the  bill,  and  it  had  turned  out  that  C.  D.,  or 
some  one  else  was,  then  the  defendant  would  have  altogether 
failed.  Certainly  the  more  scientific  mode  of  re{dication 
would  have  been  that  suggested  by  the  Chief  Baron, 
namely,  by  stating,  by  way  of  inducement,  that  the  plaintifl^ 
at  the  time  of  action  brought,  was  the  holder  of  the  bill,  and 
concluding  with  a  special  traverse,  that  the  person  men- 
tioned in  the  plea  was  the  holder  thereof.  If  the  replica- 
tion had  simply  alleged  that  the  plaintiff  was  the  holder  of 
the  bill,  that  would  have  been  an  argumentative  denial  that 
the  unknown  person  was  the  holder.  To  meet  a  diflScolty 
of  this  description  the  ancient  pleaders  adopted  the  form  of 
a  special  traverse,  in  which  they  stated  the  affirmative 
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matter  by  way  of  inducement^  and  added  the  negative  in  1841. 

the  words  of  the  plea.     This  replication  is,  in  substance,  ykas^k 

the  same,  and  the  objection  as  to  its  form  cannot  be  taken  Public  Officer, 

advantage  of  on  this  demurrer.  v. 

Walsh 


Gurnet,  B. — ^I  am  of  the  same  opinion. 

RoLFE,  B. — The  substance  of  the  plea  is  that  the  plaintiff 
indorsed  away  the  bill,  and  that  it  is  outstanding  in  the 
hands  of  a  third  person.  The  question  then  is,  whether 
or  not  the  biU  was  outstanding  at  the  time  the  plaintiff  com- 
menced his  suit  ?  The  plaintiff  takes  issue  upqn  that  which 
is  a  substantial  part  of  the  defence.  I  agree  with  the 
ailment  of  Mr.  Erk,  that  if  one  material  fact  is  found 
against  the  defendant,  the  defence  altogether  fails. 

Judgment  for  the  Plaintiff. 


and  Othen. 


Cotton  v.  Gtodwin. 

Assumpsit  by  payee  against  maker  of  a  promissory  To  an  action 
note  for  15/.  9^.  4d  payable  on  demand.     The  declaration  afainst  maker 

J       J  5  of  a  promissory 

averred  a  demand.  note  for  ISL 

Plea.     As  to  3/.  parcel,  &c.,  a  set-off  for  money  paid  by  ^'-  ^^'  P*J*^^® 

the  defendant  for  the  plaintiff,  and  due  at  the  time  payment  the  defendant 

of  the  note  was  demanded,   and  ever  since.     Verification.  3/.,  parcel,  &c. 

And  as  to  12i  9*.  4d.  residue,  &c.,  that  at  the  time  of  the  Sme*"oMt*^* 

said  demand,  the  defendant  tendered  to  the  plaintiff  the  ™*J^  ^^aJ* 

TO   1  Mm  *?Sm   4u. 

sum  of  12t  9 8,  4c2.,  and  that  he  hath  always  from  the  time  residue*  &c.,a 

of  the  making  of  his  said  promise  as  to  12/.  9«.  Aid.  residue,  ^^^  ^t  the 

&c.,  been  ready  and  willing  to  pay  that  sum,  and  now  m'SnA ^ *Repli- 

brinfi^s  the  same  into  Court,  &c.     Verification.  cation  to  the 

°  first  plea  de- 

nied the  set- 
ofl^  at  the  time  of  the  commencement  of  the  suit ;  as  to  the  second  plea,  that  before  the  making 
of  the  tender,  the  sum  of  152.  9«.  4dL,  including  the  said  sum  of  \*U.  9s,  Ad,  was  due  upon  the 
note^  which  sum  the  plaintiff  demanded,  but  the  defendant  refused  to  pay  the  same,  and  that  no 
set-off  or  other  just  cause  existed  for  Uie  non-payment. 
Mdd,  that  the  replication  was  good* 

D  D  D  2 
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Replication.     Firsts  a  denial  of  set-off^  at  the  time  of  the 
commencement  of  the  suit,  upon  which  issue  was  joined 
9-  Secondly,  that  before  the  making  of  the  alleged  tender,  and 

before  and  at  the  time  of  the  making  of  the  demand  and 
refusal  hereinafter  mentioned,  a  larger  sum  than  12/.  9a.  4<t, 
to  wit,  16L  9a.  4d,  including  the  said  sum  of  12L  9a.  4iL, 
was  due,  upon  and  by  virtue  of  the  said  promissoiy  note, 
and  that  before  the  said  tender,  to  wit,  on,  &c.,  the  plaintiff 
demanded  payment  of  the  said  sum  of  152.  9a.  4d.  which  so 
then  included  the  said  sum  of  122.  9a.  4i.  yet  the  defendant 
did  not  then  pay  the  said  sum  of  16L  9a.  AdL,  or  any  pait 
thereof  but  then  wholly  n^lected  and  refused  to  pay  the 
said  sum  of  15L  9a.  4c/.  and  eveiy  part  thereof  and  that  no 
set-off  or  other  just  cause  existed  for  the  non-payment  of 
the  said  sum  of  15L  9a.  4^2.,  or  any  part  thereo£ 

Special  demurrer,  assigning  for  causes,  that  the  plea  is 
informal,  inasmuch  as  it  sets  up  a  demand  of  a  greater 
sum  than  the  tender:  and  also  that  the  plea  is  bad  for 
duplicity. 

Wightman,  in  support  of  the  demurrer.  The  replicadoD 
is  bad  as  an  answer  to  the  plea  of  tender,  for  it  neither  de- 
nies, nor  confesses  or  avoids  it,  but  sets  up  a  prior  demand 
of  a  laiger  sum  than  that  tendered.  It  should  have  shewn 
a  prior  demand  of  the  precise  sum  tendered.  Rivers  v.  Grif' 
JUh{a).  A  replication  to  a  plea  of  tender  of  a  subsequent 
demand  and  refusal,  would  not  be  supported  by  proof  of  a 
demand  of  a  larger  sum  than  that  tendered,  SpybeyY.  Hide{b\ 
Secondly,  the  replication  is  double.  The  pleas  taken 
together  constitute  but  one  answer  to  the  whole  declaration, 
but  the  plaintiff  first  denies  the  set-off,  and  then  alleges 
that  the  amount  sought  to  be  set-off,  was  due,  and  de- 
manded by  him,  together  with  the  sum  tendered,  and  by 
that  means  has  the  benefit  of  two  answers  to  the  plea,  either 
of  which  would  have  been  sufficient 

(a)  5  B.  &  Ad.  630;  1  D.  &  R.  215.  (6)  1  Camb.  181. 
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Cole,  contra.     Rivers  y.  Griffiths  only  decides  that  are-       1841. 

plication  of  a  prior  demand  of  the  sum  tendered  is  not      cotton 

supported  by  proof  of  a  demand  of  a  different  sum.     Here,     _   ». 
1  i       '  1,1  11.  1.     Godwin. 

the  cause  of  action  accrued  on  the  demand  of  payment  of 

the  note.     If  no  demand  was  in  fact  made,  the  defendant 

might  have  traversed  that  allegation ;  but  the  plea  admits  a 

demand,  consequently  a  tender^  after  the  time  for  payment, 

could  not  be  a  good  plea,  though  of  the  whole  money  due 

upon  the  note,  Hume  v.  Pephe  (a).     Secondly ;    though 

the  pleas  constitute  but  one  answer  to  the  whole  demand, 

yet  they  are  distinct  pleas  as  to  the  portion  to  which  they 

are  pleaded. 

Wightman  repUed,  and  contended  that  the  replication  to 
the  first  plea  should  have  denied  a  set-off  at  the  time  of 
demand. 

On  the  suggestion  of  the  Court  that  both  parties  should 
amend,  the  case  stood  over.  The  plaintiff  not  consenting 
to  amend,  the  judgment  of  the  Court  was,  in  a  subsequent 
term,  delivered  by 

Pabke,  B. — ^This  case  stood  over  for  counsel  on  both 
sides  to  consider  whether  the  pleadings  should  be  amended. 
It  has  since  been  intimated  to  us  that  the  plaintiff  wished 
the  opinion  of  the  Court  upon  the  pleadings  as  they  stand* 
We  have  considered  the  case,  and  are  of  opinion  that  the 
plaintiff  is  entitled  to  judgment.  (His  Lordship  stated  the 
pleadings.)  The  replication  to  the  plea  of  set-off  is  correct, 
though  it  takes  no  notice  of  the  averment  that  the  sum 
claimed  by  the  defendant  was  due  at  the  time  of  the  demand 
mentioned  in  the  declaration,  that  fact  was  wholly  inuna- 
terial  on  a  simple  plea  of  set-off,  where  the  defence  is  merely 
the  existence  of  a  cross  demand.  It  is,  however,  unne- 
cessary to  advert  to  that  point  as  the  replication  to  the  first 
plea  is  not  demurred  to.     With  respect  to  the  second  plea, 

(a)  8  East,  168. 
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1841.        it  is  unnecessaiy  to  decide  whether  or  no  a  plea  of  tender 
^^^|J^~^     of  part  of  an  entire  sum  due  on  a  promissoiy  note  is  good, 
9'  without  shewinir,  in  some  way,  that  nothing  more  was,  at 

that  time  due,  as  we  are  clearly  of  opinion  that  the  repli- 
cation to  that  plea  is  good.  The  principle  upon  which  a 
plea  of  tender  proceeds  is,  that  the  defendant  has  peifonned 
so  &r  as  he  could  perform  his  part  of  the  contract,  by  being 
always  ready  to  pay  the  debt,  and  actually  offering  to  do 
it ;  but  this  replication  shews  that  there  was  a  time  when 
the  defendant  was  not  ready  to  perform  his  part,  viz.  when 
the  demand  was  made  of  the  whole  amount  of  the  note,  at 
which  time  he  ought  to  have  been  ready  to  pay  the  whole, 
as  the  whole  was  then  due,  according  to  the  averments  in 
the  replication  which  must  be  taken  to  be  true  on  this  de- 
murrer. That  being  so,  a  subsequent  tender  of  part  was 
unavailing.  Our  judgment  must,  therefore,  be  for  the 
plaintiff. 

Judgment  for  the  Plaintiff. 

PicKFORD  V,  The  Grand  Junction  Railway  Company. 
In  a  doclara-      X  HE  declaration  stated  that  the  defendants  were  common 

tion  agauuBt  a  , 

common  car-  carriers  of  goods  and  chattels  for  hire  from  Liverpool  to 
tcTcarry^goodf  Birmingham,  and  that  the  plaintiff  caused  to  be  tendered  to 
it  18  not  necos-  ^g  defendants,  being  such  carriers,  a  certain  package  con- 

•ary  to  aver  a  ^    ^  '  ^  ^^  ^  *^        ^ 

tender  of  taining  goods  not  exceeding  a  certain  weight  to  be  carried 

carriage,  but  and  convcyed  by  the  defendants  from  Liverpool  to  Birming- 

to  allegeT"*  ^*°^  ^^^  certain  reasonable  hire  and  reward  to  them  in  that 

readiness  and  behalf:  that  althouffh  the  plaintiff  was  then  ready  and  wil- 

willin^ess,  ,  or  V 

and  offer  to  ling  and  offered  to  pay  the  defendants  a  reasonable  sum  ibr 
^^'  the  carriage  of  the  said  package,  whereof  the  defendants 

had  notice ;  yet  the  defendants,  not  regarding  their  du^ 

as  such  carriers,  refused  to  carry  or  convey  the  same. 

Special  demurrer,  on  the  ^  ground  that  the  declaraticxi 

should  have  alleged  an  actual  tender  of  the  charges  for  the 

carriage  of  the  goods. 
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CotpUfiff,  in  support  of  the  demurrer.     The  declaration        1841. 
should  have  averred  a  tender.     By  the  common  law,  trades-      p,c^ed 
men  in  general  may  choose  with  whom  they  will  deal,  but     mt.  ^     j 
it  18  different  with  respect  to  carriers  and  innkeepers,  the       Junction 
former  must  cany,  and  the  latter  receive  their  guests.    It  is     ^^^  ^ 
then  only  reasonable  that  a  party  seeking  to  make  them 
liable  for  a  breach  of  du^  in  that  respect  should  show  that 
he  has  paid  or  tendered  the  reasonable  charges.     In  Pin^ 
chon^s  case  (a)  it  is  said,  ''if  a  victualler  or  common  hostler 
biingeth  an  action  of  debt  for  the  victuals  delivered  to  his 
guest  the  guest  may  wage  his  law ;  for  a  victualler  or  hostler 
is  not  compellable  to  deliver  victuals  till  he  be  paid  for  them 
in  hand,  and  therewith  agrees  10  Hen.  7-8  a."     So  in  ITatv- 
kint'  Pkas  of  the  Crowns  Book  1,  c.  32,  s.  2,  it  is  said, ''  if  one 
who  keeps  a  common  inn  refuse  either  to  receive  a  traveller 
as  a  guest  into  his  house,  or  to  find  him  victuals  or  lodging, 
upon  his  tendering  him  a  reasonable  price  for  the  same,  he  is 
not  only  liable  to  render  damages  for  the  injury  in  an  action 
on  the  case,  at  the  suit  of  the  party  grieved,  but  may  also  be 
indicted  and  fined  at  the  suit  of  the  king."     In  Jackson  v. 
JRogers,  (b)  which  was  an  action  against  a  common  carrier 
for  refusing  to  carry  goods,  the  Court  say,''  that  the  action  is 
maintunable  as  well  as  it  is  against  an  innkeeper  for  refusing 
guests,  or  a  smith  on  the  road  who  refuses  to  shoe  my  horse, 
being  tendered  satisfaction  for  the  same.     In  Story  on  Bail- 
mentsy  c.  6,  s.  508,  it  is  stated  to  be  "  one  of  the  duties  of  a  com- 
mon carrier  to  receive  and  carry  all  goods  offered  for  transpor- 
tation upon  receiving  a  suitable  hire.  This  is  the  result  of  his 
puUic  employment  as  a  carrier;  and  by  the  custom  of  the 
realm,  if  he  will  not  carry  goods  for  a  reasonable  compensa- 
tion, upon  a  tender  of  it,  and  a  refusal  of  the  goods,  he  will 
be  liable  to  an  action,  unless  there  is  a  reasonable  ground  for 
the  refusal"     A  ferryman  is  not  obliged  to  carry  unless  the 
money  is  tendered  him.    [Parkey  B. — Is  there  not  a  distinc- 
tion between  the  case  of  a  ferryman  and  a  carrier,  the  former 

(fl)  9  Co.  87  h, 

C6)  I  Show.  327  ;  1  Wms.  Saund.  312,  N.  t,  c. 
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1841.        cannot  have  a  lien  upon  the  man  carried.]    In  Rtuhfwtk  v. 
^P^i^^    Hadfield,  (a)  it  was  decided  that  a  carrier  had  no  general 
»;  lien,  but  only  for  the  carriage  of  the  particular  goods. 

Jimctioii 

Bailway  CJo.  j^fa^i^^  in  support  of  the  declaration.  The  averment  that 
the  plaintiff  was«eady  and  willing,  and  offered  to  pay,  is 
sufficient  without  alleging  an  actual  tender.  It  does  not 
appear,  from  the  report  of  Jackson  v.  Rogers^  that  there  was 
an  actual  tender  of  the  money,  it  is  only  said  that  the  carrier 
was  offered  his  hire.  The  authority  quoted  for  the  podtion 
in  Story  on  Bailments^  b  BacofCs  Abridgment^  Carriers,  (B), 
where  the  word  ^'  offered  ^  is  made  use  of,  and  it  is  evideat 
that  the  word  '^  tender  "  is  not  used  in  its  strict  sense,  either 
in  JFilUams^s  Saunders,  or  in  the  passage  cited  from  Haw- 
kins^ Pleas  of  the  Crown,  but  as  synonymous  with  *' offer." 
Where  by  the  terms  of  a  contract,  the  one  party  is  to  pay 
money  upon  the  performance  of  some  act  by  the  other,  the 
former  may  maintain  an  action  for  the  breach  of  contract 
without  making  an  actual  tender.  Thus,  in  an  action  for 
the  non-delivery  of  malt,  which  the  defendant  had  1mde^ 
taken  to  deliver  on  request  at  a  certain  price,  it  is  snffident 
for  the  plaintiff  in  his  declaration  to  aver  such  request,  and 
that  he  was  ready  and  willing  to  receive  the  malt,  and  to 
pay  for  it  according  to  the  terms  of  the  sale,  without  aver- 
ring an  actual  tender  of  the  price,  Rawson  v.  Johnson,  (i) 
fFilks  V.  Atkinson,  (c)  Levg  v.  Herbert,  (d)  fFaterhouse  v. 
Skinner,  (e)  are  authorities  to  the  same  effect.  The  law 
casts  upon  a  carrier  the  duty  of  carrying  the  goods,  and  he 
must  rely  upon  his  lien  as  a  security  for  the  payment  of  the 
carriage. 

Cowling  replied. 

Cur,  adv.  vuU. 

(a)  7  East,  224.  (d)  t  Moore,  56;  7  Taunt  314. 

(b)  1  East,  203.  (e)  2  B.  &  P.  447- 

(c)  1  Marth.  413. 


Railway  Ga 
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Parke,  B.  delivered  the  judgment  of  the  Court. — This 
was  an  action  against  the  Grand  Junction  Railway  Com- 
jpany  for  refusing  to  carry  certain  goods.     The  declaration  »• 

allied  that  the  defendants  were  common  carriers  for  hire,  _  Juncdon 
&c.  (BQs  Lordship  read  the  declaration.)  To  this  there 
was  a  demurrer,  on  the  ground  that  there  was  no  averment 
of  a  tender  of  any  money  for  the  carriage  of  the  goods* 
Both  parties  admit  that  the  defendants  are  bound  in  their 
character  of  common  carriers  to  carry  goods ;  but  it  is  con- 
tended, on  one  side,  that  they  are  not  bound  to  carry,  ex- 
cept for  ready  money.  There  is  no  doubt  a  person  may 
miuntain  an  action  against  a  carrier  for  refusing  to  carry ; 
hot  then  the  question  is,  whether  it  is  necessary  to  allege 
in  the  declaration  a  strict  tender,  or  whether  it  is  not  enough 
to  aver  a  readiness  and  willingness,  and  offer  to  pay  ?  The 
Court  have  considered  the  question,  and  are  of  opinion 
that  this  is  not  like  a  tender  which  is  applicable  only  to  the 
case  of  a  previous  duty  imposed  upon  the  party  tendering 
the  money.  A  tender  is,  in  truth,  a  payment  so  far  as  the 
debtor  is  concerned,  for  he  can  do  no  more,  unless  the  cre- 
ditor will  receive  the  money.  In  that  sense,  no  tender  is  re- 
quired in  the  present  case.  Here,  are  contemporaneous  acts : 
and,  according  to  the  authority  of  Rawion  v.  Johnson,  it  is 
sufficient  in  that  case  to  be  ready  and  willing  to  pay  the 
money  when  the  other  party  is  ready  and  willing  to  do  the 
contemporaneous  act  We,  therefore,  think  this  averment  in 
the  declaration  sufficient,  and  that  the  plaintiff  is  entided 
to  judgment,  but  the  defendants  may  have  liberty  to  amend 
on  payment  of  costs. 

Judgment  for  the  Plaintiff* 
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The  defendant 
having  pleaded 
not  guilty, 
"  by  itatuto," 
the  Court, 
upon  affidavit 
that  the  Dlain- 
tiff  cottla  not 
discover  the 
sutttte,  ordered 
the  defendant 
to  point  it  out, 
or  that  the 
words  "  by 
statute."  be 
struck  out  of 
the  margin  of 
the  plea. 


Cot  v.  Lord  Forbestbr. 

J.  HIS  was  an  action  of  trespass  for  hunting  over  the  {Jain- 
tiff's  land  The  defendant  having  pleaded  not  guilty  ^'by 
statutei'' 

Whitehurst  had  obtained  a  rule,  calling  on  the  defendant 
to  shew  cause  why  he  should  not  state  to  the  plaintiff  the 
particular  statute  under  which  the  plea  was  pleaded,  or  else 
why  the  words  '^  by  statute**  should  not  be  struck  out  of  the 
margin  of  the  plea.  lie  moved,  on  an  affidavit,  that  the 
plaintiff  was  unable  to  discover  the  particular  statute  under 
which  the  defendant  intended  to  justify. 


BoviU  shewed  cause. 

Per  Cxtriam. — The  defendant  must  point  out  the  statute 
upon  which  he  relies,  within  three  days,  or  the  words  ^'  by 
statute*'  will  be  struck  out  of  the  margin  of  the  plea. 

Rule  absolute  accordingly. 


An  execution 
creditor  under 
an  elegit,  is 
not  entitled  to 
rent  which  be- 
came  due  be- 
tween the  time 
of  the  delivery 
of  the  writ  to 
the  sheriff,  and 
the  taking  of 
the  inquisition. 


Shabp  V,  Ejbt. 

(covenant  on  an  indenture  of  lease  by  lessor  against 
assignee  of  lessee  for  one  quarter's  rent,  due  29th  Septem- 
ber, 1840. 

The  plea,  in  substance,  stated  that  before  the  rent  became 
due,  one  W.  Sage,  in  the  Court  of  Exchequer,  recovered  a 
judgment  against  the  plaintiff  for  a  certain  debt  and  da- 
mages ;  that  the  debt  and  damages  remaining  unsatisfied, 
W.  Sage,  before  the  rent  became  in  arrear  for  obtaining 
satisfaction,  sued  out  a  writ  of  elegit,  and  delivered  it  to  the 
sheriff  of  Middlesex,  indorsed  to  levy  27 L  I6s. ;  that  W. 
Sage  then  gave  notice  to  defendant  to  pay  all  future  sums 
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of  the  rent  to  accrue  and  become  due  to  him,  W.  Sage.  By  1841. 
virtue  of  which  writ  of  elegit  afterwards,  a  certain  inquisi- 
tion was  had  and  taken  at  the  sheriff's  office,  to  wit,  on  the 
16th  October,  1840,  and  by  adjournment  on  the  23d  day 
of  October,  1840,  by  which  inquisition  it  was  found  that 
the  plaintiff,  on  the  3rd  July,  1838,  was  seised  in  his  de- 
mesne as  of  foe  of  and  in  certain  premises,  &c. ;  that  these 
premises,  with  their  appurtenances,  the  sheriff  caused  to  be 
delivered  to  W.  Sage,  to  hold  until  the  debt  and  interest 
should  be  levied ;  that  the  premises  are  the  same  as  in  the 
indenture  in  the  declaration  mentioned,  and  the  judgment 
was  in  full  force,  and  the  debt  and  damages  unpaid  at  the 
time  when  the  rent  aforesaid  became  due,  and  at  the  time 
of  the  commencement  of  the  suit;  and  W,  Sage^  by 
means  of  the  premises,  thereby  then  became  and  was  en- 
titled to  demand  of  and  from  the  defendant  the  said  rent, 
and,  therefore,  before  the  commenceipent  of  the  suit  de- 
manded and  claimed  the  same.     Verification. 

Special  demurrer,  assigning  for  causes  that  the  delivery 
of  the  premises  under  the  writ  and  inquisition  are  a  symbo- 
lical and  not  an  actual  delivery ;  and  it  does  not  appear  in 
the  plea  that  W.  Sage  evicted  or  ejected  the  defendant, 
without  which  he  was  not  of  right  entitled  to  receive  the 
rents ;  nor  is  it  stated  that  defendant,  before  the  rent  ac- 
crued due,  attorned  to  W.  Sage ;  that  it  does  not  appear 
that  the  rent  was  due  after  the  taking  of  the  inquisition, 
or  after  the  delivery  of  the  premises  to  W.  Sage ;  that  it 
does  not  appear  what  the  nature  of  the  plaintiff's  estate 
was,  or  whether  the  sum  was  capable  of  being  extended 
under  an  elegit ;  that  it  is  not  averred  that  the  defendant 
paid  the  rent  to  W.  Sage. 

CressweUy  in  support  of  the  demurrer,  was  stopped  by  the 
Court 

JBramtoeUy  in  support  of  the  plea.  It  appears  upon  the 
pleadings,  that  the  writ  of  elegit  was  delivered  to  the  sheriff 
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before  the  rent  became  due ;  but  the  inquisition  was  not 
taken  until  after.  The  question  then  is,  whether  the  in- 
quisition had  relation  back  to  the  time  of  the  delivery  cS 
the  writ  to  the  sheriff,  so  as  to  entitle  the  execution  cre- 
ditor to  the  rent? 


Pabk^  B. — The  rent  in  arrear  is  no  part  of  the  reversioD ; 
it  is  a  mere  chose  in  action.  Have  you  found  any  authority 
to  shew  that  the  execution  creditor  is  entitled  to  it  ? 

BramweU  admitted  that  there  was  no  authority  in  point, 
whereupon  the  Court  gave 

Judgment  for  the  Plaintiff. 


The  Crown 
hu  no  j^rero- 
gative  right  in 
an  information 
of  intrusion,  to 
lay  the  renue 
in  any  county, 
or  to  inue  a 
Tonire  facias 
juratores  into  a 
differentoounty 
from  that  in 
which  the 
Tenue  is  laid. 


The  Attorney  Generax.  v.  Lord  Churchill. 

J.  HIS  was  an  information  of  intrusion  for  encroachments 
on  certain  crown  lands  in  the  Forest  of  Wychwood,  in  the 
county  of  Oxford.     The  venue  was  laid  in  Oxfordshire. 


The  Attorney  General  moved  that  the  venire  fiuuas  jura* 
tores  might  issue  into  the  county  of  Hertford  instead  of  the 
county  of  Oxford.  He  referred  to  the  Attorney  General  v. 
Partem  (a)  as  an  authority  to  shew  that  the  Crown,  by  its 
prerogative,  might  lay  the  venue  in  any  county,  and  if  laid  in 
a  particular  county  might  have  an  inquisition  in  another 
county.  The  Court,  upon  referring  to  that  case,  made  an 
order  absolute  accordingly. 

Sir  JV.  Folletty  on  a  subsequent  day,  obtained  a  rule  nisi 
to  rescind  that  order,  and  to  try  the  cause  by  a  jury  from 
the  county  of  Oxford,  where  the  venue  was  laid,  against 
which 


(a)  Ante,  vol.  5,  p.  166 ;  2  M.  &  W.  23. 
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The  Mtomey  Oeneral,  the  Solicitor  Oeneral,  R.  V. 
Richardiy  and  W,  /.  Alexander ^  shewed  cause.  The  Crown 
has  a  right  to  lay  the  venue  in  any  -county,  or  when  laid  in  a 
particular  county  it  may  have  the  inquisition  in  another 
county.  It  is  true  that  as  between  subject  and  subject  the 
action  would  be  in  its  nature  local,  but  the  Crown  possesses 
many  privil^^  both  in  the  commencement  and  progress  of 
a  suit,  which  do  not  belong  to  the  subject  The  Crown  may 
choose  its  Court ;  the  subject  can  bring  a  real  action  only 
in  the  Court  of  Common  Pleas ;  a  writ  of  right  or  a  quare 
impedit  may  be  brought  by  the  Crown  either  in  the  Court 
of  Queen's  Bench  or  Exchequer.  At  common  law,  a  sub- 
ject could  plead  but  one  defence,  while  the  Crown  was 
always  at  liberty  to  plead  several  matters.  Even  at  present, 
the  subject  is  limited  to  a  single  replication  to  each  plea, 
but  the  Crown  may  reply  several  matters.  The  subject 
cannot  amend  without  leave  of  the  Court ;  the  Crown  may 
amend  at  any  time.  In  a  suit  between  subject  and  subject, 
if  one  party  demurs,  the  other  must  join  in  demurrer;  but  in 
such  a  case,  the  Crown  may  renounce  the  demurrer  and  join 
issue  between  subject  and  subject:  there  can  only  be  a 
trial  at  bar  by  leave  of  the  Court ;  but  the  Crown  may 
claim  it  de  jure.  During  the  trial,  also,  the  Crown  pos- 
sesses privileges  which  do  not  belong  to  the  subject  The 
Attorney  General  is  entitled  to  reply,  both  in  civil  and 
criminal  proceedings,  although  no  evidence  be  offered  on 
the  part  of  the  defendant  (a).  So,  also,  the  Attorney  Gene- 
ral may  withdraw  the  record  after  the  jury  are  sworn  and 
the  trial  has  proceeded  (A).     Such  privileges  are  more  im- 


1841. 


The 

Attoenby 

Oenb&al 

Lord 

CH17BCUn.L. 


(a)  The  Attorney  Qtneral  stated 
that  it  had  been  decided  by  the 
judges  upon  the  prisoners'  coun- 
sel bill,  that  even  in  cases  of  ca- 
pital felony,  the  Attorney  General 
bad  a  right  to  reply,  though  no 
evidence  was  called  for  the  pri- 
soner. 

(6)  The  Attorney  General  men- 
tioned instances  of  this  privilege 


having  been  exercised  by  Sir 
Samuel  Shepherd^  and  the  present 
Lord  Chief  Justice  of  the  Queen's 
Bench,  when  Attorney  General ; 
whereupon  Mr.  Baron  Parke,  ob* 
served,  that  he  never  heard  that 
the  power  of  the  Attorney  Gene- 
ral to  withdraw  the  record  was 
disputed. 
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portant  and  more  liable  to  abuse  than  the  one  now  con- 
tended for.     It  is  unnecessary  to  inquire  whether  dus  priTi- 
lege  belongs  to  the  Crown  in  real  actions :  but  it  is  coq- 
tended  that  it  exists  in  all  p^sonal.  actions,  and  that  an 
information  of  intrusion  is  a  personal  action.     In  Manmn^t 
Exchequer  Practice  (a),  it  is  said,  *^  An  information  of  intnn 
sion  is  a  proceeding  which,  though  answering  the  porpose 
of  a  real  action,  is  said  to  be  in  the  nature  of  an  actioD  of 
trespass  quare  clausum  fregit  for  the  King,  in  respect  of  a 
trespass  committed  against  his  lands  and  possession^  as  by 
entering  them  without  title,  holding  over  after  a  Crown 
lease  is  determined,  taking  the  profits,  cutting  down  tim- 
ber, and  the  like."    And  in  section  2,  it  is  said,  ^*  the  King 
may  lay  his  venue  in  any  county  without  regard  to  the 
local  situation  of  the  premises."    Again,  in  ComyrCs  Digeit 
tit.  Prerogative  (D  85),  it  is  said  the  King  by  his  prero- 
gative may  lay  his  action  in  what  county  he  pleases ;"  and 
in  the  same  book,  Debt  (G  12),  '*  In  all  personal  actions,  the 
King  may  lay  the  venue  in  what  county  he  pleases.**     The 
King  v.  fFebb  (b)  is  an  authority  to  shew,  that  having  laid 
it  in  a  particular  county,  he  may  of  right  change  it  to 
another  county.     There,  in  an  action  for  embezzling  the 
King's  goods,  which  was  laid  in  the  declaration  to  be  in 
London,  it  was  moved  for  the  Eling  that  the  county  might 
be  changed ;  and  the  Court  held  that  the  King  might  choose 
his  Courts,  and  might  waive  that  which  he  seemed  to  have 
elected  before,  as  he  may  waive  his  demurrer  and  join 
issue,  and  contra.     In  the   report  of  the   same  case,  in 
1  Siderfifij  412,  the  Court  is  made  to  say,  ^  the  King  has 
the  prerogative  to  try  his  personal  actions  where  he  pleases;* 
and  it  will,  perhaps,  be  contended  on  the  other  side,  that 
the  term  "personal  actions"  means  ** transitory  actions;* 
but  if  that  were  so,  the  point  would  uever  have  arisen,  fiir 
in  the  latter  species  of  action  the  subject  has  a  ri^t  to  lay 
the  venue  where  he  pleases,  and  of  course  the  Crown  might 
do  the  same.     The  decision  must  apply  to  something 


(a)  Chap.  2,  8.  1. 


(*)  Vent.  ir. 
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which  the  Crown  might  do^  and  which  could  not  be  done 
bj  the  sabject  Personal  actions  are  opposed  to  real  ac* 
tions;  locals  to  transitory  actions.  Upon  reference  to  the 
records  of  this  Court,  it  will  be  found  that  whenever  the  At* 
tomej  General  has  moved  for  leave  to  issue  a  venire  into 
a  different  coun^  fiK>m  that  in  which  the  venue  was  laid»  it 
has  been  invariably  inserted  upon  the  record^  that  it  belongs 
to  the  Crown  to  try  the  cause  where  it  pleases  in  personal 
actions.  Thus  in  the  Order  Book  of  this  Court,  Easter 
Term,  53  Geo.  3,  there  is  the  following  entry :  ^^  Rex  v. 
Penny,  scL  fit,  under  an  extent,  venue  Suffolk,  changed  to 
Middlesex;"  and  the  form  in  which  that  is  done  is  thus,  **  His 
Majesty's  Attorney  General  prays  may  be  inquired  of  by 
the  Court,  and  the  said  John  Penny  doth  the  like.  Issue  is 
joined,  and  his  Majesty's  Attorney  General  being  present 
here  in  Court  in  his  proper  person,  states  to  the  Court  here 
that  it  is  the  prerogative  of  his  said  Majesty  that  all  inqui- 
sitions in  personal  suits  instituted  in  this  Court  for  and  <m 
behalf  of  his  said  Majesty  be  taken  in  any  county  within 
that  part  of  the  United  Eangdom  of  Great  Britain  and  Ire- 
land called  England,  and  prays  that  an  inquisition  in  the 
premises  may  be  taken  in  the  county  of  Middlesex,  which  is 
ordered  by  the  Court  accordingly."  There  is  a  similar 
entry  of  Suffolk  changed  to  Middlesex  in  Trinity  Term, 
4  Geo.  3,  The  King  v.  Tyers,  that  was  also  scire  facias 
under  an  extent,  and  there  was  the  like  suggestion  by  the 
Attorney  General.  Then  in  Michaelmas  Term,  55  Geo.  3, 
Essex  changed  to  Middlesex,  in  The  King  v.  Stake.  Again, 
in  Michaelmas  Term,  25  Geo.  3,  Essex  changed  to  Middle- 
sex, The  King  v.  LeiceeieTy  and  the  King  v.  Grimwood,  In 
The  King  v.  Ogle,  Michaelmas  Term,  48  Geo«  3,  Lancashire 
was  changed  to  Middlesex :  that  case  is  important,  because 
it  .was  an  extent,  under  which  real  property  in  Lancashire 
was  seized.  It  is  laid  down  in  Phwden,  321  (The  case  of 
Mines)  that  the  precedents  and  records  of  the  Exchequer 
are  to  be  taken  as  the  most  substantial  proofi  of  the  law  of 
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the  land.  The  same  question  has  arisen  with  respect  to 
penal  actions,  but  though  such  actions  between  subject  and 
subject  are  local  by  statute,  yet  the  crown  suing  for  penalties 
may  lay  the  venue  or  try  where  it  pleases,  4  Inst.,  1721, 
I  Saund.Sl2^h.n.y2  Sty.  479.  Secondly.  An  information  of 
intrusion  is  a  personal  action :  it  is  an  action  of  trespass  qoare 
clausum  fregit,  at  the  suit  of  the  Crown.  No  writ  issues  to 
the  sheriff  to  give  the  Crown  possession,  but  the  Court  im- 
pose a  fine  upon  the  wrong  doer.  In  Blackstone*s  Commoh 
tariesy  after  describing  the  different  forms  of  actions,  (a)  it  is 
said,  (&)  that  ^'  an  information  on  behalf  of  the  Crown  filed 
in  the  Exchequer  by  the  King's  Attorney  General  is  a  me- 
thod of  suit  for  recovering  money  or  other  chattels,  or  for 
obtaining  satis&ction  in  damages  for  any  personal  wrong  com- 
mitted in  the  lands  or  other  possessions  of  the  Crown."  In 
Fiftef^s  Abridgment,  tit  Prerogative,  F  e.  3,  pL  2,  it  is  thus 
laid  down,  *^  Information  of  intrusion  was  for  intruding  into 
a  certain  portion  of  tithes  of  the  rectoiy  of  D.,  in  the  county 
of  Lancast^ :  the  defendant  pleaded  non-intrusit,  where- 
upon a  commission  was  prayed  to  examine  witnesses  who 
are  not  able  to  come  to  the  Court,  but  Manwood  denied  it, 
for  this  information  is  to  prove  a  title  to  the  Queen,  and  it  is 
in  the  nature  of  an  inquisition,  and  is  not  to  try  the  right ; 
but  had  it  been  to  try  the  title  of  the  defendant  upon  a  bill 
whereto  the  defendant  had  answered,  and  that  they  had 
proceeded  to  issue,  then  he  might  either  join  in  commiiwon 
or  have  commission  alone.**  Also  at  pL  10,  it  is  said,  ^  In- 
formation of  intrusion  is  not  real,  but  personal,  and  to  be 
resembled  in  all  points  to  trespass,  for  it  supposed  the  King 
in  possession,  as  action  of  trespass  supposes  a  subject,  and 
the  land  is  not  demanded  nor  recoverable,  but  damages  only, 
as  in  trespass,  and  the  defendant  is  to  be  fined  si  convinca- 
tur  de  intrusione,  as  in  trespass,  if  he  be  found  guilty  of  entiy 
vi  et  armis.     In  Perrons  case,  (c)  and  in  Friend  v.  JDuke  of 


(a)  Vol.  3,  p.  117. 
(ft)  p.  261. 


(c)  Moore,  375. 
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Bichmondy  (a)  the  same  doctrine  is  laid  down.  In  SaviUe^s 
Beports  (b)  upon  a  conference  of  the  Barons  on  errors  as- 
ngned  iii  a  case  of  intrusion,  Manwood,  Chief  Baron,  is 
reported  to  have  said,  ^'  that  the  general  informations  for  in- 
trufflon  in  certain  lands  and  tenements  are  as  good  as  trespass 
quare  dausum  fir^t,  which  is  used  in  trespass  at  common 
law,  which  do  not  express  any  certain  quality  of  lands."  In 
the  case  of  MineSf  (c)  which  occurred  in  the  10  Eliz.,  and 
which  was  an  information  exhibited  by  the  Queen's  At- 
torney Greneral  against  the  Earl  of  Northumberland,  touch- 
ing a  mine  of  copper  containing  gold  or  silver  claimed  by 
the  Queen,  an  exception  was  taken  to  the  information, 
^because  it  was  not  shewn  in  what  town  or  hamlet  New- 
lands  lay,  so  that  if  the  defendant  had  pleaded  not  guilty,  it 
was  uncertain  from  whence  the  venue  should  come.  But  all 
the  justices  and  barons  agreed  that  the  information  was 
good,  because  it  is  but  in  effect  for  a  trespass  for  which  the 
Queen  shall  recover  only  damages :  but  if  it  had  been  an 
action  real,  then  it  ought  to  have  been  shewn  in  what  town 
or  place  the  land  was,  for  otherwise  the  sheriff  could  not 
know  where  to  put  the  p«ty  in  seisin  if  he  lecovered." 
Again,  in  Walshingham^s  case  (d)  it  is  said,  '^  It  appears  to 
be  the  practice  of  the  Exchequer,  that  when  a  man  is  con- 
victed in  the  Exchequer  of  an  intrusion  into  any  lands  of 
the  Crown  upon  a  bill  of  intrusion  there  exhibited,  where 
the  title  of  the  Crown  appears  to  be  good,  and  the  title  of 
the  party  to  be  insufficient,  although  such  suit  is  but  a  per- 
sonal suit,  and  in  effect  nothing  more  than  a  trespass,  yet 
the  party  shall  be  removed  and  put  out  of  possession  by  a 
writ  framed  in  the  case."  [Parke,  B.  That  is,  to  turn  the 
party  out  of  possession,  not  to  put  the  Crown  in.]  The 
Crown  cannot  be  disseised,  and  in  contemplation  of  law  is 
always  in  possession.  If  the  decision  in  the  present  case 
should  be  in  &vour  of  the  Crown,  and  the  defendant  still 
continued  in  possession,  there  would  be  no  difficulty  in 


(a)  HardrMt,  460. 
(6)  P.  46. 

VOL.  IX. 


(c)  Plow.  337. 
id)  Plow.  667. 
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framing  a  writ  to  meet  the  case,  reciting  the  infonnatioD, 
the  trial  in  the  county  of  Hertford,  the  verdict  and  judg- 
ment, and  that  the  defendant  still  trespassed  on  the  pooKS 
sion  of  the  Crown ;  and  the  writ  would  go  as  a  matter  of 
course  to  the  sheriff  of  the  county  of  Oxford.    The  privilege 
contended  for  is  not  confined  to  personal  actions ;  there  are 
instances  in  which  it  has  been  adjudged  to  belong  to  the 
Crown    in    criminal     proceedings.      In    an    informatioii 
against  the  county  of  Wilts  for  not  repairing  a  bridge,  die 
Court  held  that  the  Attorney  General  might  take  a  venire 
facias  to  any  adjoining  county,  and  that  it  might  be  de 
corpore  of  the  whole,  or  de  vicineto  of  some  particular  pait 
therein  next  adjoining."  Rex  v.  The  Inhahitants  of  WiUs{ay 
That  was  an  information  against  the  county,  and  equally 
local  in  its  nature  as  an  information  of  intrusion,     lliere  is 
also  authority  that  this  privilege  belongs  to  the  down  in 
real  actions.     In  JBuhoar^s  case  (6)  it  is  thus  laid  down : — 
'^  Writs  of  quare  impedit  and  quare  incumbravit  shall  be 
always  brought  where  the  church  is"  (that  is,  between  sulv 
ject  and  subject),  ^'  for  by  the  one  the  plaintiff  shall  recover 
his  presentment,  and  by  the  other  the  bishop's  derk  diaD 
be  removed  and  the  plaintiff's  clerk  admitted ;  and  so  it  is 
said  to  have  been  decided  in  4  Ed.  3,  ibl.  9,  otherwise  it 
is  in  the  King's  case."     Also  in  Bacon^s  Abridffmeni,  tit 
"  Prerogative^**  (E  7),  it  is  said  to  be  "a  rule  of  common 
law  that  the  King,  by  his  prerogative,  may  sue  in  what 
court  he  pleases,  and  therefore  may  bring  a  writ  of  right, 
or  a  quare  impedit  in  the  King's  Bench.     In   ComfWs 
Digest^  tit  *'  Actior!*  (N  4),  3,  this  is  recognised  as  law, 
and  it  is  said  that  ^*  a  quare  impedit  shall  always  be  brought 
where   the  church  is,  except  in  the  case  of  the  King." 
Letter  v.  Edwards  (c),  though  cited  on  the  other  side,  has 
been  interpreted  by  all  the  writers  on  the  subject  as  an 
authority,  to  shew  that  the  Crown  may  not  only  choose  its 
court,  but  also  its  county.    That  was  an  ejectment  for  lands 


(a)  3  Salk.  381. 
(i)  7  Co.  3. 


(c)  Savfle,  9»  10. 
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in  Wales,  and  the  question  was,  whether  an  officer  of  the 
Court  of  Exchequer  had  the  privilege  of  bringing  an  action 
in  the  county  of  Salop  ?    Mantvood,  J.,  says,  '^  He  cannot 
have  privilege  for  lands  in  Wales,  because  they  are  to  be 
tried  in  the  county  where  the  land  lies,  by  statute  34 
Hen.  8 ;"  and  Shute,  J.,  says,  ^*  if  the  Queen  were  a  party 
'  sert  try  id,'  which  shews  that  the  Queen  had  a  di£Perent 
privilege  from  that  claimed  by  the  officer  of  the  Court     It 
is  contended,  on  the  other  dde,  that  the  word  '^  id^  means, 
^  here,  in  this  Court ;"  but  the  question  was  not  as  to  the 
Court,  but  in  what  county  the  trial  should  take  place,  and 
it  would  be  useless  to  say  that  the  Queen  might  sue  in  her 
Court  of  Exchequer.    The  w(»d  ^*  id*'  means  England,  that 
is^  in  an  English  coun^,  in  contradistinction  to  a  Welsh 
county.     [Alderitm,  B. — Can  you  find  the  clause  in  the 
34  Hen.  8,  which  binds  parties  to  try  their  cases  in  Wales  ?] 
It  does  not  appear  to  be  on  the  statute-book,  and  the  origin 
of  the  custom  rests  in  great  obscurity.     Lord  EUenborotyh, 
in  Ooodright  v.  WilUams  (a),  says,  '^  Whether  the  practice 
originated  in  the  common  law,  or  from  some  Act  of  Parliar 
ment,  which  is  not  now  extant,  according  to  the  opinion  of 
Lord  Chief  Justice  Vaughan  (ft),  it  is  so  uniform  that  it  may 
well  be  referred  to  one  or  the  other."    [AlderiOfh  B.^^Very 
likely  the  difficult  may  be  solved  by  the  27  Hen.  8,  c.  26^ 
by  which  there  was  a  power  given  to  commissioners  to  fix 
places  to  which  causes  were  to  be  taken :  it  is  probable  the 
places  fixed  were  Salop  and  Hereford.     One  clause  in  that 
Act  gave  to  the  Cong's  commissioners  power  to  issue  a  com- 
mission to  try  real  actions  in  the  county  of  Monmouth, 
which,  possibly,  may  have  induced  the  Courts  to  think 
that  they  could  not  tiy  ior  the  rest  of  Wales,  that  not  being 
in  the  Act  of  Parliament]     However  that  may  be,  the  case 
of  Lester  v.  Edwards  shews,  that  though  the  subject  could 
not  at  that  time  bring  ejectment  for  lands  in  Wales  to  be 
tried  in  the  next  adjoining  county,  yet  the  Queen  might. 


1841. 
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Chubchill. 


(a)  2  M.  &  Sel.  274. 


(6)  Vaughi^»  Rep.  217. 
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Another  case  relied  opon  by  the  other  side  is,  I%e  Queen 
V.  Lord  Faux  (a)»  which  was  an  information  of  introsioD 
for  entering  into  the  rectory  of  Ethelborough,  in  the  coim^ 
of  Northampton,  and  for  taking  lands  and  sheep  at  West* 
minster,  in  the  county  of  Middlesex,  and  the  question  waa^ 
whether  a  sufficient  title  had  been  made  out?  And  the  Court 
say  that  **  the  bill  of  intrusion  is  but  in  the  nature  of  a 
possessory  action,  as  an  action  of  trespass,  in  which  case  it 
is  sufficient  to  make  tide  to  the  possession  only,  without 
relying  upon  the  right,"  and  they  gave  judgment  fixr  the 
Crown.     Upon  that,  a  writ  of  error  was  brought  (6),  and 
the  error  assigned  was,  that  the  bill  was  exhibited  for  taking 
goods  of  the  Queen  at  Westminster,  in  the  coun^  of  Mid- 
dlesex, and  for  intruding  into  the  rectory  of  Ethelboroog^ 
in  the  county  of  Northampton,  whereas  the  Queen  ought 
to  have  brought  several  bills,  being  but  several  causes  of 
action  arising  within  several  counties,  but  it  was  resolved 
by  the  whole  Court  that  the  bill  of  the  Queen  was  good 
enough ;  and  they  say  that  if  the  defendant  will  plead  not 
guilty,  then  several  writs  o£  venire  facias  shall  be  awarded^ 
one  into  Middlesex  and  the  other  into  Northampton.     Mow$ 
V.  BrefUon  (c),  has  been  also  referred  to,  but  the  report  of 
that  case  contains  no  statement  as   to  the  ground  upon 
which  the  venire  was  awarded  into  the  county  of  Hertfixd; 
but  it  appears,  upon  inquiry,  that  it  was  done  by  agreemait 
between  the  parties.     There  is  a  record  of  a  case  whidi  oe* 
curredinthe?  Eliz.  which  may,  at  first  sights  appear  to  be  an 
authority  against  the  pre8entapplication,the^^<oni^  Generel 
V.  Oerrard :  it  was  an  information  of  intrusion,  by  the  Attor- 
ney General,  for  lands  in  the  county  of  Durham ;  the  de- 
fendants made  title  under  the  Bishop  of  Duiham;  issue 
was  joined  upon  a  traverse  of  that,  and  then  comes  the  fol- 
lowing entry : — "  And   because  it  is  witnessed   here  in 
Court,  by  the  relation  of  the  aforesaid  Attorney  Genend 
of  the  now  Lady  the   Queen,  that  all  the  fiee  tenants 


(a)  I  Leon.  37. 
(6)  4  Leon.  26. 


(c)  3  M.  &  R.  133;  a  B.  &  C.  737 
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within  the  bishoprick  of  Durham  aforesaid,  held  of  the 
aforesaid  bishop  in  capite,  either  immediately  or  mediately, 
80  that  the  issue  aforesaid  to  the  county  there  cannot  be 
indifferently  tried,  therefore  it  is  agreed,  by  the  consent  and 
assent  of  the  said  defendants,  that  it  be  commanded  of  the 
sheriff  of  York  that  he  cause  to  come  here,"  &c  The  words 
in  the  original  were,  ''  ideo  concordatum  est  assensu  et 
consensu,''  which  amounts  to  no  more  than  this,  that  the 
parties  agreed  upon  the  county,  (a)  There  is  an  entry  of 
Michaelmas  Term,  3  Wm,  3  (i),  which  is  strong  evidence 


1841. 


(a)  Aldbr8on»  B.,  observed 
tliat  it  might  be  a  qneation  whe- 
ther the  Qaeen'e  prerogative  ex- 
tended to  a  place  where  there 
were  jura  regalia. 

Attomeif  Oeturai.  I  know  that 
when  I  go  upon  a  special  retainer, 
my  learned  friend,  Seijt.  Atckerly 
says,  that  the  Queen's  Attorney 
General  has  no  precedence  of  the 
Attorney  General  of  the  Duchy, 
and  to  obviate  all  difficulty,  I 
now  take  care  to  have  a  special 
command  from  her  Majesty, 
for  the  Assisea,  that  her  Ma- 
jesty's Attorney  General  should 
have  precedence  over  that  officer 
of  the  Duchy. 

Aldbbson,  B. — The  Attorney 
General  of  Lancaster  used  to 
claim  precedence  over  the  King's 
Attorney  General. 

Atiamey  Gener&l. — ^Yes!  and, 
whatever  precedence  the  Attorney 
General  of  any  county  palatine 
would  have,  would  belong  to 
the  Attorney  General  of  the 
county  palatine  of  Durham,  be- 
cause, immemorially,  the  bishop 
of  Durham  was  a  prince,  and  had 


jura   regalia  within  die  bishop- 
rick. 

(6)  The  entry  is  thus  z  — ''  Mi- 
chaelmas, 18  Nov.  8  Wm.  3." 
In  the  margin,  there  is  ''  Michael- 
mas— Montgomery."  The  title 
of  the  cause  is,  ''Between  the 
Attorney  General  of  our  lord,  the 
King,  informant,  the  most  noble, 
Henry,  Duke  of  Beaufort,  and 
others,  defendants,  about  the 
seizure  of  lands  in  the  county  of 
Montgomery,  late  the  lands  of 
"William,  Marquis  of  Powis.  Upon 
the  motion  of  Mr.  Browne,  of 
counsel,  with  the  defendant's  in- 
forming the  Court  that  the  cause 
is  appointed  to  be  tried  at  the  bar 
of  this  Court,  upon  Friday  next, 
come  sen'night,  and  praying  that 
a  special  jury  may  be  returned  by 
the  deputy  remembrancer,  for  the 
trial  of  this  cause,  and  hearing 
Sir  Thomas  Trevor,  Knight,  his 
Majesty's  Attorney  General,  on 
behalf  of  his  Majesty,  it  is  or- 
dered by  the  Court  that  the  un- 
der-sheriff of  the  county  of  Mid- 
dlesex, do  attend.  Mr.  Baron 
PoHTis,  with  his  book  of  free- 
holders' names,  who  is  desired  to 
take  out  forty-dghtnames,  where- 
of each  side  are   to  strike  out 
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The 


cannot  be  found.     That  case  was  either  a  real  action  or  an 


▲tto&nbt    information,  and  thoueh  the  venue  was  laid  in  the  county 

Okneeal  '  o  «* 

«.  of  Montgomery,  a  venire  was  awarded  into  the  county  of 

Chubchill.  Middlesex,  which  must  have  been  done  upon  the  prayer  of 
the  Attorney  General.  The  Attorney  General  v.  Par«03iw(a), 
which  was  decided  upon  consideration  and  after  consulting 
the  authorities,  is  conclusive  in  support  of  the  right  claimed. 
[Parkef  B. — The  Court  proceeded  upon  the  authority  of 
the  extract  from  brother  Manning^ 9  Exchequer  Practice] 

Sir  W.  FoUett,  Manning,  Seijt.,  Whately,  and  Robimonj 
in  support  of  the  rule.     The  Attorney  General  has  no  right, 
*  by  virtue  of  the  prerogative  of  the  Crown,  to  direct  the 

venire  to  be  issued  into  the  county  of  Hertford.  The  state- 
ments in  books  of  practice  are  not  sufficient  to  establish  such 
a  prerogative ;  but  it  ought  to  be  clearly  proved  by  usage. 
Rex  V.  Mann  (6).  The  only  authority  which  can  be  found 
in  support  of  it  is,  the  Attorney  General  v.  Parsons,  but 
that  case  was  decided  upon  the  passage  cited  firom  Math 
ning^s  Exchequer  Practice^  and  it  does  not  appear  that  the 
case  of  Lester  v.  EdtoardSf  which  is  there  referred  to,  was 
brought  under  the  consideration  of  the  Court.  In  The 
Attorney  General  v.  Ferrard,  the  venue  was  changed,  upon 
the  special  grounds,  that  the  freeholders  held  in  capite  of 
the  Bishop  of  Durham,  and  that  a  fair  trial  could  not  be 
had  in  the  county.  That  case  is  referred  to  in  a  manuscript 
book  of  practice  of  this  Court,  by  Mr.  Jocelyn,  one  of 
the  clerks  of  the  Court  in  1758  (c),  where  it  is  said,  ''In 
some  special  cases  a  venire  fecias  may  be  of  another  county, 
by  consent ;  as,  where  an  information  of  intrusion  was  ex- 
hibited against  the  Bishop  of  Durham  for  lands  in  that 


twelve,  and  the  remaining  twenty- 
four  are  to  be  returned  by  the 
sheriff  for  the  trial  of  the  said 
cauBO.  B&thtrst  for  defendanto." 
(a)  a  M.  &  W.  23 ;  Ande,  vol.  5, 


p.  165. 

(6)  2  Stra.  7S6. 

(c)  This  book  was  stated  to  be 
in  the  custody  of  Mr.  Wood,  one 
of  the  officers  of  the  Court. 
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county,  after  issue  joined,  for  that  it  was  suggested  that  all 
the  freeholders  of  that  county  did  hold  immediately  or 
mediately  of  the  bishop ;  it  was  ordered,  by  consent,  that 
the  venire  &cias  should  be  made  to  the  sheriff  of  the  county 
of  York,  from  the  body  of  that  county."  There  is  no  au- 
thority or  dicta  that  this  prerogative  exists  in  actions  for 
injury  to  real  property ;  and  in  all  the  cases  in  which  it  is 
stated  to  exist  with  reference  to  ^*  personal  actions,"  it  will 
be  found  that  the  dicta  refer  to  "  transitory  actions"  for 
injury  to  personal  chattels  or  to  debt.  It  is  very  improbable 
that  such  a  prerogative  should  exist,  for  formerly  the  jury 
were  summoned  from  the  neighbourhood,  not  as  judges 
cmly,  but  as  witnesses.  Not  a  trace  of  such  a  prerogative  is 
to  be  found  either  in  Chief  Baron  Gilberts  Treatise,  or  in 
BurUnCs  Practice  of  the  Exchequer,  Mannings  Practice 
is  the  first  book  in  which  any  mention  is  made  of  it,  and 
the  proposition  there  laid  down  rests  entirely  upon  a  mis- 
understanding of  the  case  of  Lester  v.  Edwards  (a).  The 
passage  cited  from  CumyrCs  Digest,  tit.  ^^  Prerogative,^  (D  85,) 
only  shews  the  Crown  may  sue  in  what  Court  it  pleases, 
and  in  personal  actions,  may  have  a  venire  in  any  county, 
but  in  actions  for  injury  to  real  property  it  can  only 
have  a  venire  in  the  county  in  which  the  land  lies.  It  is 
argued,  that  if  the  term  ^^  personal  actions"  meant  only 
transitory  actions,  there  would  be  no  difference  in  this 
respect  between  the  subject  and  the  Crown ;  but  that  is  not 
sa  Before  the  statute  of  Richard  2,  all  actions,  whether 
for  injuries  to  real  property  or  otherwise,  were  transitory, 
that  statute  required  them  to  be  brought  in  the  county  in 
which  the  cause  of  action  arose.  In  Tidd's  Prac,  650,  it  is 
said,  "  The  law  having  settled  the  difference  between  local 
and  transitory  actions,  it  seems,  that  towards  the  reign  of 
Richard  the  Second,  it  was  greatly  abused,  for  a  litigous 
pliuntiff  would  frequently  lay  his  action  in  a  foreign  county, 
at  a  great  distance  from  where  the  cause  of  it  arose,  and 
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by  that  means  oblige  the  defendant  to  come  with  his  wit- 
nesses into  that  count;.  To  remedy  which,  it  was  ordained 
by  statute,  to  the  intent  that  writs  of  debt  and  account,  and 
all  other  such  actions,  be  from  henceforth  taken  in  their 
counties,  and  directed  to  the  sheriff  of  the  counties  where 
the  contracts  of  the  same  actions  did  arise ;  that  H  fiom 
henceforth,  in  pleas  upon  the  same  writs,  it  shall  be  dedared 
that  the  contract  thereof  was  made  in  another  counQr  than 
is  contained  in  the  original  writ,  that  then  the  same  writ 
shall  be  utteriy  abated.  Soon  after  the  statute  of  Heniy  4, 
a  practice  began  of  pleading  in  abatement  of  the  writ,  the 
impropriety  of  its  venue,  even  before  the  plaintiff  had  de- 
clared. At  first,  in  the  reign  of  Henry  5,  they  examined 
the  plaintiff  upon  oath  as  to  the  truth  of  his  venire.  But 
soon  after,  they  began  to  allow  the  defendant  to  travene 
the  venue,  and  tzy  the  traverse  by  the  country.  This  practice 
being  subject  to  much  delay,  the  judges  introduced  the 
present  method  of  changing  the  venue,  upon  moti<xi,  on 
the  equity  of  the  above  statute,  which,  Lord  HoU  says, 
began  in  the  time  of  James  1."  The  statute  of  Richard  2 
not  binding  the  Crown,  it  may,  in  transitory  or  personal 
actions,  lay  the  venue  in  any  county,  and  the  defendant 
cannot  remove  it  on  the  ground  chat  the  cause  of  action 
arose  in  another  county.  That  such  is  the  prerogative  set 
up  in  the  case  of  The  King  v.  fFebb^  and  referred  to  in 
Com.  Dig.  tit.  "  Prerogative,''  (D  85),  Dett  (G  12),  is 
evident  from  the  report  of  the  same  case  in  Siderfin.  That 
report  uses  the  words  '^  personal  action,"  which  are  not 
found  in  the  report  in  Fentris,  which  differs  in  other  re- 
spects, and  it  would  seem  that  the  former  is  the  more 
correct  Then  it  is  said,  that  an  information  of  intrusion, 
being  in  the  nature  of  a  personal  action,  the  same  rale 
applies.  But  that  case  turned  upon  the  question,  whether 
the  Crown  was  bound  by  the  statute  of  Richard  2,  which 
makes  a  distinction  between  **  transitoiy"  and  **  local"  acticfns^ 
not  between  "  personal"  and  **  real."  The  cases  referred  to 
as  authorities  that  the  Crown  has  this  prerogative  in  penal 
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actions^  merely  shew  that  the  Crown  is  not  bound  by  the 
statute  which  makes  penal  actions  local  In  The  Attorney 
General  ▼.  Hinee  {a)y  it  was  decided  that  any  offence  against 
a  statute  was  transitory  in  its  own  natiue,  and  that  the 
King's  prerogative  or  right  to  lay  his  information  in  any 
ooun^f  would  not  be  taken  away  without  express  negative 
words.  The  Attorney  Oeneral  v*  Brown  (i)  is  an  authori^ 
to  the  same  effect  It  is  denied  that  the  prerogative  exists 
with  respect  to  writs  of  quare  impedit  and  quare  incum- 
bravit.  Fitzherberfs  Natura  Breviwn  (c)  mentions  the 
prerogative  which  exists  with  respect  to  both  those  writSi 
but  there  is  no  statement  of  the  prerogative  clauned :  under 
the  head  of  quare  impedit  it  is  there  said,  **  the  King  may 
sue  this  writ  in  what  Court  he  wilL"  And  again  (c2),  quare 
incumbravit  ought  to  be  sued  in  the  county  where  the 
church  isy  because  the  wrong  is  done  there;  and  quare 
incumbravit  doth  not  lie  but  where  the  plaintiff  recovereth 
by  judgment  of  Court ;  and  the  King  may  sue  a  quare 
incumbravit  in  the  King's  Bench,  although  the  record  of 
the  recovery  be  in  the  Common  Pleas;  but  a  common 
person  cannot  do  so."  In  the  Year-book,  21  Edw.  3, 5,  pL  Id, 
there  is  a  case  of  quare  impedit  brought  by  the  Crown 
for  disturbing  the  King's  presentment :  the  venue  was 
laid  in  Wiltshire,  where  the  cathedral  church  was,  and  it 
was  objected  that  it  ought  to  have  been  laid  in  Hampshire, 
where  the  manor  was.  The  Crown  did  not  set  up,  as  an 
answer,  that  it  had  the  prerogative  of  laying  the  venue  in 
any  county;  but  the  answer  that  the  Crown  gave  was, 
^*  that  the  action  was  properly  brought  in  Wilts,  where  the 
cathedral  church  of  the  said  prebend  was;  and  for  that 
reason  it  was  agreed,  by  all  the  justices,  that  the  writ  was 
properly  brought"  That  case  is  cited  in  MerricVs  case  {e) 
as  an  authority  that  the  venue  in  quare  impedit  ought  to 
be  in  the  coun^  where  the  church  is.     There  is  another 
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(a)  Parker,  189. 
(ft)  Bunbary,  236. 
(c)  32  £. 


(rf)  P.  48. 

(e)  2  Dyer,  194  a. 
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case  of  quare  impedit  by  the  Crown,  in  43  £dw.  3,  foL  1 ; 
there,  on  one  side,  it  was  prayed  that  the  venue  might  be 
where  the  deed  was  made ;  the  other  aide  contended  that 
the  venue  should  be  where  the  advowaon  lay.  In  neither 
of  these  cases  does  the  Crown  set  up  the  prerogative  now 
contended  for.  The  dictum  of  Lord  Coke  in  Bulwarks  case 
cannot  be  law.  Brooke,  in  his  Abridgment,  tit  **  Lien^'  (a), 
after  stating  the  case,  adds,  '^  quod  quaere  car  mirum,"  and 
the  doctrine  is  not  found  either  in  Comyn^s  Digest,  BacoJi 
Abridgment,  Cft  Fitzherberi*8  Natwra  Brevium,  The  autho- 
ri^  referred  to  in  support  of  it  in  the  Yeaivbook,  4  £dw.  3, 
was  not  a  question  as  to  whether  the  King  could  lay  the 
venue  in  any  Court,  but  whether  he  could  issue  the  writ 
into  the  county  in  which  the  defendant  lived.  That  such 
is  the  case  is  evident  fit>m  another  case  of  quare  impedit  in 
the  Year-book,  13  Edw.  3,  (6>  The  King  v.  The  Inhabitants 
of  Nottingham  (c)  explains  the  case  of  Rex  v.  The  Inhabit- 
ants of  Wilts,  and  shews  that  the  ground  upon  which  the 
venue  was  removed  to  an  adjoining  county  was,  that  all  the 
inhabitants  of  the  former  county  were  liable  to  repair  the 
bridge.  If  this  prercjgative  had  existed  it  would^  undoubt- 
edly, have  been  set  up  in  Bex  v.  Burdett  (d),  where  the 
question  was  as  to  trying  a  criminal  information  in  the 
county  of  Leicester.  [Alderson,  B. — In  the  King  v.  Hunt  {e), 
where  the  offence  was  committed  in  Lancashire  and  tried  in 
Yorkshire,  there  was  an  application  to  the  Court  by  the 
defendant,  and  the  Attorney  and  Solicitor  Generab  shewed 
cause.]  In  the  Order-book  of  this  Court,  which  had  been 
referred  to,  there  are  several  instances  of  applications  by  the 
Attorney  General  to  change  the  venue,  but  whether  or  no 
they  were  writs  of  intrusion  does  not  appear  (/).     [Parke, 


(a)  P.  78. 

(6)  The  interval  in  the  Year- 
books, between  the  10  &  1 7  Ed. 
3,  not  being  published,  the  case 
was  quoted  from  the  IVanslation 
by  Seijt.  Manning,  in  the  Inner 
Temple  Library. 


(c)  2  Lev.  112. 

((2)  3  B.  &  Aid.  717 ;  4  B.  & 
Aid.  96. 

(e)  3  B.  &  Aid.  444. 

(/)  The  following  were  refer- 
red to:  21  January,  1707.  T%e 
Attorney  General v.  Wisher.     Mr. 
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B. — They  must  have  been  either  writs  of  intrusion  or  quore 
impedit  In  transitoiy  actions,  ex  conoesso,  the  Crown  has 
the  power  of  changing  the  venue  without  applying  to  the 
Court.]  The  entries  referred  to  by  the  other  side  are  in 
cases  of  scire  facias,  upon  extents  for  debts  due  to  the 
Crown,  in  which  it  is  admitted  that  the  Crown  may  have 
an  inquisition  in  any  county.  The  case  of  Newar  v. 
Moyle  (a)  is  a  strong  authority  to  show  that  this  preroga- 
tive does  not  exist:  there,  a  commission  issued  out  of  Chan« 
eery,  in  Michaelmas,  7  Jac.,  to  inquire  what  lands  and 
tenements  the  late  prior  of  Bister,  in  the  county  of  Oxford, 
had  in  Caversfield,  in  the  county  of  Bucks,  and  to  inquire 
of  a  rent  reserved  upon  a  grant  made  to  Banbury,  the  last 
prior  of  the  lands  of  the  priory ;  and  the  question  was, 
whether  a  jury  of  Oxfordshire  could  inquire  into  lands 
which  the  Oxfordshire  church  held  in  the  county  of  Bucks, 
and  the  Court  held  they  could  not.  That  discussion  would 
have  been  entirely  unnecessary  if  the  Crown,  by  its  prero- 
gative, could  inquire  by  a  juiy  of  one  county  into  facts 
respecting  land  in  another.  The  form  of  the  venire  fiu^ias 
shows  that  it  ought  to  issue  into  the  county  in  which  the 
lands  lie.    **  Per  quos  rei  Veritas  melius  sciri  poterit"    If 
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Shepkeard  to  move  the  venue 
from  London  into  Devon.  No 
order. 

1766.  TkeQueeny.Read,  Upon 
the  motion  of  Mr.  Attorney  Qene- 
ral,  to  change  the  venue.  No 
order. 

4  June,  1703.  The  Qtieea  v. 
Barker.  Upon  the  motion  of 
Mr.  Attorney  Generdt,  to  have  the 
defendants  alter  their  several 
pleas,  and  lay  the  several  venues 
in  London,  and  upon  reading 
the  affidavit  of  Mr.  James  Hod- 
den, it  is  ordered  by  the  Ck)urt 
that  the  venue  be  laid  in  London, 
unless  cause  be  shewn  to  the  con- 


trary, to-morrow. 

Upon  the  motion  of  Mr.  Bt- 
teriek,  of  counsel  for  the  defend- 
ant, shewing  cause  against  an 
order  of  this  Ck)urt,  made  in  this 
cause,  4  June,  instant,  and,  upon 
hearing  Mr.  Dodd  and  Mr.  Pkipps 
on  the  same  side,  and  Mr.  Attor- 
ney  General  for  her  Majesty,  it 
is  ordered,  by  the  Court,  that  the 
venues  in  the  defendant's  pleas 
be  altered,  and  laid  in  London, 
and  that  the  defendants  are  to 
take  notice  of  trial  this  Term,  if, 
by  the  course  of  this  Court,  they 
are  obliged  to  do  so. 

(a)  Lane's  Rep.  83. 
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this  prerogatiye  had  existed,  it  would  haye  been  unneoes- 
saiy  to  pass  those  statutes  which  enable  persons  charged 
with  criminal  offences  to  be  tried  in  difierent  counties  finom 
those  in  which  the  ofienoes  were  committed.  Secondlji 
a  writ  of  intrusion  is  not  a  personal  action;  it  is  the  mode 
adopted  by  the  Crown  in  lieu  of  real  actions  to  recover 
proper^  of  which  it  has  been  disseised.  It  is  said  that  no 
writ  of  habere  fiiciaa  follows  the  judgment,  and  that  the 
action  is  for  damages,  and  in  that  respect  resembles  tn 
action  of  trespass  quare  dausum  fre§^t ;  but  that  form  of 
action  is  local,  and  though  there  is  no  writ  of  habere  bcaaa, 
the  Crown  may  have  a  writ  of  amoveas  manus,  and  a  writ 
of  injunction,  to  prevent  the  defendant  fix>m  again  intrud- 
ing (a)  The  form  of  the  writ  of  amoveas  manus  shews 
that  a  writ  of  intrusion  is  something  more  than  an  action  of 
trespass,  because  it  chaiges  the  defendant  with  intending 
to  disinherit  the  Crown.  In  Itex  v.  Ridsfarth  (6)  windi 
was  a  writ  of  intrusion,  it  is  said  by  the  Court  that  **  the 
suit  is  in  the  nature  of  an  ejectio  firmsB,  and  the  party 
shall  have  execution  by  injunction  each  time,  or  otherwise 
the  judgment  is  that  the  defendant  be  amoved  from  the 
possession."  Several  entries  of  writs  of  injunction,  directed 
to  the  sheriff,  are  to  be  found  in  SurUm's  Exchequer  Prac- 
tice (c).  The  officers  of  the  Court  state  that  the  practical 
mode  of  proceeding  at  the  present  day  upon  writs  of  intrur 
sion  is  this:  *' judgment  is  entered,  stating  the  verdict 
against  the  defendant  Then  it  states,  that  it  appearing  to 
the  barons  that  the  verdict  is  against  the  defendant,  they 
order  that  thereupon  he  be  convicted,  and  that  the  defen- 
dant be  forthwith  removed  from  the  possession  of  the  pre- 
mises mentioned  in  the  information.  Then  a  writ  of  in- 
junction issues,  directed  to  the  sheriff,  ordering  him  to 
remove  the  defendant  from  the  possession  of  the  premises, 
and  that  all  persons  claiming  through  him  also  remove 
themselves.     Then  a  writ  of  amoveas  issues,  directed  to 


(a)  2  Plow.  561. 
{h)  SaviUa,  35. 


(c)  Vol.  2,  p.  390. 
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the  sheriff  of  the  county  where  the  lands  lie,  directing 
the  sheriff  to  remove  the  defendant  from  the  possession 
and  take  the  defendant,  that  he  be  fined  for  his  contempt, 
and  that  writ  is  enforced  by  the  Attorney  General,  direct- 
ing the  person  to  whom  the  sheriff  is  to  deliver  possession.'' 
At  common  law,  upon  an  information  of  intrusion,  the  King, 
by  his  prerogative,  might  put  the  defendant  upon  shewing 
his  title,  and  if  he  pleaded  not  guilty  he  should  be  imme- 
diately put  out  of  possession.  But  by  21  Jac  1,  c.  14,  if 
the  King  or  those  claiming  under  him,  or  those  under 
whose  title  the  King  claims,  have  not  been  in  possession, 
or  received  the  profits  within  twen^  years,  the  defendant 
plead  the  general  issue,  and  shall  not  be  ousted  of  his  pos- 
session tiU  the  title  be  found  or  adjudged  for  the  King.  Bac. 
Abr.  tit  **  Prerogative^  470.  The  practice  in  proceedings 
in  writs  of  intrusion  is  also  stated  in  ComynU  Digest,  tit 
** Prerogative^  (C  77.)  The  passage  which  has  been  referred 
to  in  Perrofe  case,  and  copied  into  Viner,  for  the  purpose  of 
shewing  that  this  is  a  personal  action,  is  the  mere  aigument 
of  counsel,  and  in  no  way  adopted  by  the  Court.  \Alderson, 
K  The  books  of  practice  use  the  term  '^personal  actions" 
incorrectly.  I  find  it  laid  down  that  '^  any  attorney  plain- 
tiff has  the  privilege  in  all  personal  actions,  except  in  actions 
against  attomies  of  his  own  Court,  of  suing  in  his  own  Court, 
ami  laying  and  retaining  the  venue  in  Middlesex."  The  form 
of  the  writ  of  privilege  shews  that  it  does  not  extend  to 
actions  respecting  real  property.  The  definition  of  per- 
scHial  action  in  Comyrle  Digest  dted  firom  Bracton  is  this;, 
''  a  personal  action  is  such  as  concerns  the  person  only  by 
which  nothing  but  damages  can  be  recovered."  Parte, 
B.  In  WiUis  131,  it  is  said,  <'  Whether  an  action  be  real  or 
personal  depends  on  the  thing  to  be  recovered  by  it,  and 
not  on  the  nature  of  the  defence,  therefore  replevin  is  a  per- 
sonal action."]  The  case  of  Lester  v.  Edwards,  upon  which 
the  dictum  in  Manning^ s  Practice  is  founded,  has  been  mis- 
understood; it  was  a  question  of  privilege,  not  of  prerogative. 
Theie,  an  usher  of  this  Court  brought  an  ejectment  in  the 
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Court  of  Exchequer  for  lands  in  Wales,  with  intent  to  tiy  it 
in  the  next  adjoining  English  county.    Manwoodj  B*,  says, 
**  That  he  could  not  have  the  privilege  for  lands  in  Wakfl^ 
for  the  34  Hen.  8  requires  the  trial  to  take  place  in  the 
county  in  which  the  lands  lie.     Shutet  B.,  says,  *'  If  the 
Queen  were  a  part^,  it  may  be  tried  here."    In  oiderto 
understand  that  case,  it  is  necessary  to  consider  what  wai 
the  state  of  the  law  previously  to  the  34  Hen.  8.     Befixre 
that  statute,  actions  respecting  lands  in  Wales  were  tried  in 
the  next  adjoining  English  county;  the  origin  of  the  prMS 
tice  is  involved  in  obscurity,  but  it  would  seem  that  the 
reason  was  that  there  was  no  officer  by  whom  a  jury  oould 
be  summoned  in  Wales.    The  34  Hen.  8  obviated  the  diffi- 
culty, and  it  is  clear,  fiom  the  dictum  oiManwaodf  B«,  that 
the  judges  then  thought  that  actions  respecting  lands  in 
Wales  must  be  tried  in  Wales.    Shute^  B.,  says,  <«  If  the 
Queen  were  the  par^  it  may  be  tried  Aare,"  that  is,  that  the 
Queen  might  have  tried  it  in  the  Court  of  Exchequer,  aod 
have  a  jury  from  an  adjoining  English  coun^.    lliat  which 
£:>UowB  applies  to  the  usher,  and  means  that  the  usher  may 
sue  in  this  Court  for  lands  in  England    That  such  is  the 
meaning  of  the  case  is  evident  from  a  subsequent  report  of 
it  in  the  same  book,  (a)    The  case  in  the  Year-book,  IS 
Edw.  3,  in  which  it  was  held  that  a  praecipe  quod  reddat 
would  lie  here  for  a  large  seignory  in  Wales,  shews  that  at 
that  time  the  Courts  here  exercised  dominion  in  Wales.  The 
term  **  personal  action,"  is  used  with  extreme  vagueness  by 
diffierent  writers :  Blackstone^s  definition  is  this,  ^*  Whereby 
a  man  claims  a  debt  or  personal  duty  or  damages  in  Ueu 
thereof,  and  likewise  whereby  a  man  claims  satis&ction  m 
damages  for  some  injury  done  to  his  person  or  property." 
That  definition  would  include  an  action  of  trespsaa  quare 
claiiiwim  fivgit  and  nuisance.     In  Com,  Dig.  tit  "  AetUn^ 
(N  12)  the  term  ^<  personal  action  "  is  several  times  used  in 
a  very  indefinite  sense.    In  Bac.  Abr.  tit  '^  ActiMu^{A.  a) 


f«)  No.  32. 
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trespass  quare  clausum  fi^git  is  described  as  a  mixed        1841. 
action^  and  so  is  an  action  of  waste.     The  more  correct  de-         >^ 
finition  is  in  Terms  de  la  Lej/y  where  personal  actions  are     Attoenb* 
said  to  be  ''such  actions  whereby  a  man  claims  debt  or  other  v. 

goods  and  chattels^  or  damage  for  them,  or  damages  for  wrong  chubchill. 
done  to  his  person."  In  the  description  in  Cohe  ttpon  Lit^ 
tleton  (a)  of  the  different  forms  of  actions,  the  meaning  of 
^'personal  action  ^  is  equally  undefined.  The  text  writem 
evidently  use  the  term  ''  personal  actions  **  in  the  sense  of 
transitory  actions,  and  contradistinguished  fix>m  actions 
local  in  their  nature.  The  form  of  judgment  upon  a  writ 
of  intrusion  is  given  in  Cohere  Report^  22  a,  30,  by  which  it 
will  be  evident  that  the  land  itself  is  recovered.  It  may 
then  more  properly  be  called  a  mixed  action,  but  at  all 
events  the  term  ''personal  action,"  in  its  strict  sense  is  in- 
applicable. The  division  of  actions  into  personal,  real,  and 
mixed,  is  comparatively  of  modem  date.  No  mention  is 
made  of  it  in  CoweVs  Interpreter,  which  was  written  in  the 
reign  of  James  1.  Before  the  late  alteration  of  the  law, 
real  and  mixed  actions  could  only  be  brought  in  the  Court 
of  Common  Pleas,  but  an  action  of  ejectment  might  have 
been  brought  either  in  this  Court  or  in  the  Queen's  Bench, 
first  by  privilege  and  afterwards  by  right  It  was  never  ob- 
jected that  ejectment  was  a  mixed  action,  and,  therefore, 
oug^t  to  be  confined  to  the  Common  Pleas,  because  there 
18  nothing  recovered  by  it  but  a  term  in  the  realty.  [Parke, 
B. — A  term  in  the  realty  is  of  some  value,  and  there  is 
something  to  be  done  on  the  land,  which  must  be  done  by 
the  sheriff  of  the  county  in  which  the  land  lies.]  So  it 
would  be  in  a  writ  of  intrusion.  The  distinction  is  pcnnted 
out  in  the  case  of  Winkworth  v.  Man{h)  which  was  a  declara- 
tion in  trespass  upon  a  close  containing  an  acre,  abutting,  &c., 
and  the  jury  found  a  verdict  for  half  an  acre,  part  of  the  close ; 
and  the  Court  held  that  as  damages  were  to  be  recovered, 
and  nothing  else,  the  verdict  was  good  in  the  Exchequer.  The 
text  writers  refer  to  Bracton  as  the  authority  for  the  division 

(a)  P.  285.  {h)  Yclv.  114. 
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of  actions  into  real,  personal,  and  mixed,  but  his  definition 
has  not  the  slightest  application  to  those  species  of  actions 
as  understood  in  the  present  day.  Speaking  of  tranatoiy 
and  personal  actions^  he  says,  *^  Si  aliqua  vero  sunt  actiones 
quae  ex  quacunque  causa  detur  in  haeredes  vel  contra,  did 
poterunt  transitoria,  eo  quod  transeunt  ad  hasredes  vel 
contra.  Omnes  fere  personales  actiones  sunt  ex  contractu, 
sicut  mutui,  commodati,  depositi,  mandati,  ex  empto,  vera- 
dito,  locatOy  et  conducto.  Personales  vero  actiones  quae 
nascuntur  ex  maleficio,  ali»  persequuntur  poenam  tantum 
sit  actio  fiirti,  alias  vero  persequuntur  ipsam  rem  et  poeoam 
sicut  actio  vi  bonorum  raptorum  (a)."  {Jlderstm,  B. — ^Loid 
Coke  says,  '^  that  an  action  personal  is  an  action  where  dar 
mages  only  occur  (&)."  He  says,  **  that  a  release  of  all  actiooB 
would  not  bar  an  appeal  of  death,  because  there  is  judgment 
of  death  against  the  party;  but  it  would  an  appeal  of  may- 
hem]. A  release  under  the  great  seal  of  all  *^  personiJ  ac- 
tions, would  not  include  the  writ  of  intrusion,  which  is,  in 
substance,  a  real  action,  and  it  is  only  by  reason  of  the  fiction 
of  law,  that  the  King  cannot  be  disseised,  that  it  at  all  re- 
sembles a  personal  action. 


The  Attorney  General,  in  reply.  The  argument  as  to 
the  improbability  of  the  prerogative  existing,  in  consequence 
of  the  ancient  practice  of  summoning  juries^  would  equally 
i^ply  against  allowing  this  right  to  the  Crown  in  transitory 
actions^  which  has  never  been  disputed.  It  is  omtended, 
that  this  prerogative  cannot  be  allowed,  unless  instancfs  are 
shewn  of  its  exercise  in  this  particular  species  of  action ; 
but  in  the  case  of  an  information  by  the  Attorney  General 
in  the  nature  of  an  action  of  detinue  or  of  covenant,  it  is 
probable  that  the  records  of  the  Court  would  aflbrd  no 
instance  of  its  exercise,  though  the  right  is  admitted  to 
exist  A  distinction  is  attempted  to  be  drawn  between 
transitory  and  local  actions;  but  covenant  on  a  lease  is 


(a)  Title  de  Actionibus,  cap.  3,  p.  102. 
ib)  Co.  Litt.  288  a. 
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sometimes  tiansitorj  and  sometimes  local,  and  could  it  be 
said  that  the  right  exists  in  the  former  case  but  not  in  the 
latter  ?    It  is  not  to  be  expected  that  an  adjudication  can 
be  found  with  reference  to  all  the  species  of  actions  to 
which  the  claim  appliesi  it  is  sufficient  that  there  are  par- 
ticular cases  in  which  the  right  has  been  acknowledged^ 
and  the  general  doctrine  laid  down,  as  in  the  Year-book, 
4  Edw.  3.     Tie  Queen  v.  Webb  and  Lester  v.  Edmunds, 
The  Queen  v.  May  (a)>  which  occurred  in  the  24  Eliz., 
shews  that  the  term  ^^  transitory  action"  was  well  known  in 
former  times,  and  that  a  writ  of  intrusion  is  not  a  transitory 
action.    That  was  an  information  of  intrusion  into  lands  in 
Sussex,  against  two  defendants,  one  of  whom  pleaded  title 
to  lands  in  another  ville,  absque  hoc,  that  he  was  guilty  as 
to  the  lands  in  the  information  specified.     Manwood  says, 
this  is  not  a  good  matter  in  bar  to  conclude  against  the 
traverse,  for  the  plea  is  not  of  the  same  thing  contained  in 
the  information,  but  of  lands  in  another  ville :  that  in  tres- 
pass for  a  horse,  the  defendant  could  not  justify  the  taking 
a  cow,  absque  hoc,  that  he  is  guilty  of  a  horse.     Shute  con- 
curs, **  mes  autxement  est  de  transitory  actions."    The  term 
''personal  actions,"  has  not  been  used  upon  any  solemn 
occasion  in  such  sense  as  to  exclude  local  actions,  but  it  is 
used  in  contradistinction  to  real  actions.     [Parke,  B.—  In 
the  case  of  the  Crown  it  is  difficult  to  see  what  real  actions 
there  are,  except  quare  impedit]    The  Crown  may  maintain 
ejectment ;  Doe  d.  Hayne,  and  Rex  v.  Redfem  (b) :  which 
being  a  mixed  action,  is  sufficient  to  satisfy  the  distinction. 
A  correct  definition  of  the  different  kinds  of  actions  will  be 
found  in  Tidd^s  Practice  (c),  where  it  is  said,  "  Actions  are 
commonly  divided  into  criminal,  or  such  as  concern  pleas  of 
the  Crown ;  and  civil,  or  such  as  concern  common  pleas : 
and  these  latter  are  again  divided  into  real  and  personal 
and  mixed  actions.    In  a  real  action  the  proceedings  are 
in  rem,  for  the  recovery  of  real  property.    In  a  personal 
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action  they  are  in  personam^  for  the  recovery  of  specific 
chattels,  or  of  some  pecuniary  satisfaction  or  recompence ; 
and  in  a  mixed  action  they  are  in  rem  et  personam,  for 
the  recoveiy  of  real  property,  and  damages  for  withholding 
it."  According  to  that  definition,  a  writ  of  intrufflon  is  a 
personal  action,  it  is  not  for  the  recoveiy  of  the  poasesnoo, 
but  of  damages  only,  and  though  the  title  to  the  land  may 
come  in  question,  it  may  also  in  trespass  quaie  clausum 
fi!egit,  or  in  replevin.  With  respect  to  quare  impedit,  it  is 
expressly  laid  down  in  MaUortf,  p.  160,  that  the  Crown 
may  bring  that  action  in  what  county  it  please&  I%e 
Queen  v.  Barker,  which  has  been  cited  from  the  Order-book, 
was  a  case  of  scire  facias ;  and  if  that  were  any  authority,  it 
would  go  to  this  extent,  that  the  prerogative  claimed  did 
not  exist  even  in  scire  facias.  The  Queen  v.  Reed  was  a 
claim  to  goods,  seized  in  the  port  of  London.  The  au- 
thorities referred  to,  clearly  shew  that  a  writ  of  intrusion  is 
a  personal  action,  and  if  so,  the  Crown  is  entitled  to  the 
prerogative. 

Cur,  adv.  vuU. 


Parke,  B.,  now  delivered  the  judgment  of  the  Court — 
In  this  case,  of  a  writ  of  intrusion  against  Lord  ChurchiH, 
for  lands  in  Oxfordshire,  the  Attorney  General  obtained, 
in  January  last,  an  order  upon  his  simple  suggestion,  with- 
out affidavit,  to  have  the  venire  awarded  into  Hertfordshire^ 
on  the  authority  of  Rex  v.  Parsons  (a).  On  the  22nd 
January,  Sir  William  FoUett  moved  to  dischaige  that  orda*, 
and  a  rule  nisi  having  been  obtained,  the  Attorney  and 
Solicitor  General  shewed  cause,  and  the  case  was  argued  in 
the  absence  of  the  Lord  Chief  Baron  very  elaborately,  and 
with  great  ability  on  both  sides.  The  case,  however,  not- 
withstanding the  great  learning  and  research  which  was 
brought  to  bear  upon  it,  really  lies  in  a  very  narrow  com- 
pass.    A  subject  would  have  no  right  to  pursue  such  a 
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course,  but  the  Crown  has  most  undoubtedly  many  pre- 
rogatives  in   the  conduct  of  suits,  and   the   question   is, 
whether  this  be  one?    This  question  must  be  determined, 
as  such  always  are,  by  authority,  viz.,  by  precedents  and 
the  decisions  and  dicta  of  judges  and  text-writers.     As  to 
precedent,  there  is  none  in  the  case  of  a  writ  of  intrusion, 
except  that  of  The  King  v.  Parsonsy  which  we  know  was 
decided  ex  parte,  and  under  a  mistake,  occasioned  by  an 
inapplicable  quotation  of  a  case  in  SavUle^  in  my  Brother 
Manning^s   Treatise  on   Exchequer  Practice,  and   many 
other  precedents,  which  were  cited  for  the  reciovery  of  debts 
due  to  the  Crown  on  inquisitions  under  extents  and  out- 
lawries do  not  apply.     As  to  the  dicta  and  decisions,  first 
of  judges,  and  secondly,  of  text-writers ;  the  former  are  to 
be  found  in  the  case  of  Rex  v«  Webb  only,  and  the  latter 
appear  to  be  all  derived  from  that  case ;    Comyn,  in  his 
Digestj  (D  85),  says,  ^*  The  King  may  lay  his  action  in  what 
county  he  pleases  in  any  personal  action,*^  and  the  same 
author,  title  ^  Debt^  (ft  12),  refers  to  The  King  v.  Webb{a)^ 
in  which  case  the  Court  held,  in  an  action  for  embezzling  the 
King's  goods,  that  the  King  might  choose  his  county ;  and 
in  the  report  in  Siderfin,  it  is  said,  ^  'the  King  has  his 
prerogative  to  try  his  personal  acdcnis  where  he  pleases.*^ 
In  truth,  this  latter  expression  is  the  foundation  of  aU  thai 
has  been  said  on  the  subject,  and  admitting  that  it  is  law^ 
the  only  point  is  in  what  sense  the  word  "  personal"  is  there 
used.     It  is  capable  of  two  different  senses.     Actions  may 
be  personal,  as  contradistinguished  from  real  and  mixed ; 
the  first  being  actions  against  the  person  only  for  damages^ 
the  second  for  recovery  of  real  estate,  and  the  third  for  both. 
In  this  sense  of  the  word  '^  personal,**  there  appears  to  be 
no  question  but  that  an  information  of  intrusion  is  a  personal 
action,  for  its  object  is  the  recovery  of  damages,  not  the  re- 
covery of  the  estate,  for  the  Crown  has  never,  in  contem- 
plation of  law,  lost  it     But  the  word  "  pcrsonar  may  mean 
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such  actions  as  are  for  the  recovery  of  debts  or  damages  to 
the  person  or  personal  effects,  and  in  this  sense  of  the  word 
a  writ  of  intrusion  is  not  a  personal  action.    It  pyes  some 
colour  to  this  construction  of  the  word,  that  the  dictum  of 
the  Court  in  the  case,  both  as  it  is  reported  in  Siderfin  and 
Fentris,  is,  in  reference  to  an  action  of  this  nature,  an  in- 
formation in  the  nature  of  trover.     But  it  is  said,  that  this 
construction  of  the  word  ^*  personal"  would  ^ve  the  Crown 
no  prerogative  at  all,  because  every  subject  has  the  same 
right     That,  however,  is  not  correct,  for  there  are  statutes 
to  oblige  the  subject  to  lay  the  venue  where  the  cause  of 
action  arose,  in  transitory  actions,  and  a  long  established 
practice  founded  thereon,  to  change  the  venue.     There  is  a 
very  old  statute  referred  to  by  Mr.  Tidd,  as  contained  in 
the  laws  of  Henry  1,  (which,  however,  is  not  found  in  the 
edition  of  Statutes  published  by  the  commissioners  of  Public 
Records,  nor  in  the  Appendix  to  Muff  head).    This  provides 
that  every  one  is  to  be  judged  by  his  peers,  and  of  the  same 
'*  county."     **  Unusquisque  per  pares  suos  judicandus  est 
et  ejusdem  provinciae,  peregrina  vero  judicia  modis  om- 
nibus submoveant**    This  may  possibly  apply  to  trials  in 
criminal  cases,  and  to  judgments  of  tribunals  abroad.     But 
the  6th  Rich.  2  was  passed  to  confine  actions  of  debt,  ac- 
count, and   other  such  actions  to  their  proper  counties. 
This  enactment,  fix>m  the  nature  of  its  provisions;,  was 
evaded,  and  to  remedy  the  evil,  the  statute  4  Hen.  5,  c.  IS, 
was  passed,  which  directs  attorneys  to  be  sworn  not  to  sue 
in  a  foreign  county.     After  that  statute,  a  practice  appean 
to  have  prevailed,  to  plead  the  impropriety  of  the  venue  in 
abatement  of  the  writ,  even  before  the  plaintiff  had  declared, 
and  afterwards  the  defendant  was  allowed  to  traverse  the 
venue,  and  try  the  traverse  by  the  countiy.    This  is  the 
statement  of  Mr.  J.  Blackstone,  in  die  1st  vol  of  his  Re- 
ports, page  1032,  in  the  case  of  Santler  v.  Head.     The 
practice  of  changing  the  venue  on  motion  was  introduced 
upon  die  equity  of  the  stats.  Rich.  2  and  Hen.  4,  and  this 
practice.  Lord  HoU  says,  began  in  the  reign  of  James  1. 


EASTER  TERMf  4  VICT. 


797 


That  is  stated  in  Salkeld,  670.    But  neither  these  statutes, 
nor  the  practice  of  the  Courts,  bound  the  Crown,  and,  con- 
sequendj,  with  respect  to  all  personal  actions,  in  the  sense 
of  transitory  actions,  the  Crown  had  a  privilege  which  the 
subject  had  not,  and  it  seems  highly  probable  that  this  was 
all  that  the  Court  intended  in  the  case  of  the  King  v.  Webb, 
for  as  it  is  reported  in  Siderfin,  it  was  a  motion  by  the  de- 
fendant to  change  the  venue  from  Middlesex  to  London, 
because,  if  there  was  any  conversion,  it  was  in  London,  but 
the  Court  refused  it,  and  said,  the  Eling  had  a  prerogative 
to  try  his  personal  actions  any  where.     According  to  the 
report  in  Ventruy  the  motion  was  by  the  Crown.     But  with 
this  uncertainty  attending  the  principal  case,  on  which  the 
authorities  in  the  text-writers  wholly  depend,  and  in  the 
abeence  of  any  precedent  whatever  in  an  information  of 
intrusion  or  other  action  usually  termed  local,  (for  the  pre- 
cedents in  cases  of  recovering  debts  due  to  the  crown  upon 
inquisitions  in  outlawry  and  extent,  as  has  been  before  said, 
do  not  apply),  we  think  that  the  Crown  officers  have  failed  to 
establish  the  right  to  the  prerc^tive  claimed.     It  may  be 
added,  that  in  the  only  precedent  of  an  award  of  venire  to  a 
different  county  in  an  information  of  intrusion,  which  was 
cited  from  the  Record  in  7th  Eliz.,  the  suggestion  by  the 
Attorney  General  is  on  the  special  ground,  that  the  issue 
could  not  be  indifferently  tried  in  the  county  where  the  lands 
lie,  namely,  Durham,  which  afibrds  a  strong  ground  for 
believing  that  he  had  no  right  to  such  a  venire,  as  a  matter 
of  course,  by  virtue  of  prerogative.     The  rule  in  this  case 
must,  therefore,  be  made  absolute.     But  the  Attorney  Ge- 
neral may,  if  he  think  fit,  as  was  done  in  the  last  case  cited, 
apply  to  the  Court  for  a  writ  in  a  different  county  on  a 
similar  suggestion. 

Rule  absolute  (a). 
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A  local  Court 
act  provided 
that  no  plaint, 
order,  judg- 
ment or  pro- 
feeding  toere- 
m,  should  be 
removed  into  a 
superior  Court, 
except  by  leave 
pf  ajudffe,  and 
then  on^  when 
the  debt  ex- 
ceeded 5L,  and 
that  in  all  such 
cases,  it  should 
be  lawful  for  a 
judge  to  stay 
(irooeedings, 
&c„  and  ooo- 
pluded  vrith  a 
proviso  tiiat 
the  enactments 
of  the  1  &  2 
Vict.,  c.  110, 
respecting  the 
removal  of 
judgments 
from  inferior 
Courts  to  Uie 
Courts  at 
Westminster, 
for  the  pur- 
poses 01  exe- 
cution, should 
be  i^licable 
to  the  local 
Court. 

ir«U;thata 
judge  had  no 
power  to  re- 
move the  pro- 
ceedings, after 
judgment,  ex- 
cept for  the 
purpose  of 
naving  execup 
tion  issued  on 
them. 


Fox  «.  Veal. 

Jl  his  was  an  application  to  set  aside  two  judges*  orders 
under  the  following  circumstances : — The  plaintiff  bad  com- 
menced a  suit  by  plaint  against  the  defendant  in  a  local  court 
established  under  the  2  &  3  Vict  c.  103,  (a)  for  the  recoveiy 


Ca)  Intituled  an  act  for  the 
more  easy  and  speedy  recovery 
of  sniBll  debts  in  the  piiiah  of 
fickington  and  other  places  in 
the  county  of  Derby,  and  ob- 
tained the  royal  assent,  August 
17th,  1839.  After  establishing 
a  Court  for  the  recovery  of  small 
debts  in  that  district,  it  enacts,  by 
the  20th  section,  that  all  actiqns 
for  the  recovery  of  debts,  where 
the  sum  sought  to  be  recovered, 
does  not  exceed  the  sum  of  15/., 
and  is  claimed  from  any  person 
liable  to  be  summoned  as  a  de- 
fendant under  the  provisions  of 
this  act,  mi^y  be  tried  and  decided 
by  ^e  judge  of  the  said  Court, 
wherever  the  cause  of  action  may 
have  arisen,  or  the  plaintiff  may 
reside:  Provided  always,  that  the 
said  judge  shall  not  decide  or 
determine  any  such  action  in 
which  the  title  to  any  lands  or 
hereditaments  or  to  any  tithe, 
toll,  fair,  market,  or  franchise, 
shall  be  in  question,  or  poising 
out  of  or  relating  to  any  will  qr 
settlement. 

By  sect.  23.  The  form  of  action 
is  to  be  by  plaint  in  vmting, 
whereupon  a  summons  is  to  be 
issued  under  the  seal  of  the  Court. 

By  sect  28.  The  judge  of  the 
said  Court  to  be  the  sole  judge, 
to  determine  all  actions  brought 


in  the  said  Court,  and  all  ques- 
tions of  law  and  fact  relating 
thereto,  except  where  theamoimt 
claimed  shall  exceed  the  sum  of 
5/.,  and  either  of  the  parties  shall 
require  a  jury  to  be  summoned; 
and  by  sect.  29>  in  all  actioBS 
when  the  sum  sought  to  be  re- 
covered shall  exceed  SL,  it  shall 
be  lawful  for  the  plaintiff  or  de- 
fendant to  require  a  jury  to  be 
summoned. 

By  sect.  33.  All  causes  brosigbi 
before  a  jury  under  the  provi- 
sions of  this  act  shall  be  decided 
by  the  verdict  of  the  jury,  and 
judgment  shall  be  given  acooni- 
ingly,  except  it  shall  appear  to 
the  judge,  that  a  wrong  verdict 
shall  have  been  returned  in  con- 
sequence of  some  error  or  mis- 
take on  the  part  of  the  said  jury ; 
in  which  pase,  it  shall  be  lawful 
for  the  judge,  on  the  application 
of  either  party  to  the  action,  to 
order  a  new  trial,  and,  in  the 
meantime,   to  stay   proceedings 
thereon :  Provided  that  no  new 
trial  shall  be  granted  unless  the 
party  applying  for  the  same  abaD, 
prior  to  the  same  being  granted, 
pay  the  costs  of  the  first  trial,  and 
give  such  security  as  shall  be  ap- 
proved of  by  tlie  Court,  for  the 
costs  of  such  new  trial,  &c. 
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of  small  debts  in  the  parish  of  Eckington  in  the  County  of 
Derby  to  recover  the  sum  of  15^,  the  balance  of  an  account 
The  cause  was  heard  before  the  judge  of  the  Court,  who, 
without  the  assistance  of  a  jury,  decided  in  fistvour  of  the 
plaintiff.  An  application  was  afterwards  made  by  the  de- 
fendant for  a  new  trial,  which  was  refused,  and  the  plaintiff 
sued  out  execution,  and  levied  the  sum  of  ISL  Whilst  the 
money  was  in  the  hands  of  the  bailiff,  application  was  made 
ioRolfsy  B«^for  leave  to  remove  the  plaintintothe  Court  of  £x-> 
chequer,  under  the  46  th  section  of  thie  ^  &  3  Vict  c.  103,  (a) 


1841. 


(a)  No  plaint  entered  in  this 
Court,  nor  any  order,  judgment, 
or  proceeding  therein,  Bhall  be 
removed  into  any  superior  Court, 
by  any  writ  or  process  whatso- 
ever, except  by  leave  of  a  judge 
of  one  of  the  superior  Courts  at 
Westminster,  and  then  only  in 
cases  where  the  debt  claimed  shall 
exceed  6/.;  and,  in  all  such  cases, 
it  shall  be  lawful  for  every  such 
judge,  by  an  order  in  writing, 
under  his  hand,  to  stay  all  pro* 
ceedings  in  the  Court  hereby  cre- 
ated, upon  such  terms  as  to  giving 
security  for  the  costs  incurred  in 
the  said  Court  hereby  created, 
and  for  the  costs  which  may  be 
incurred    in   any  action  to   be 
brought  in  the  superior  Courts 
for  the  same  matter,  or  otherwise, 
as  such  judge  shall  direct :  Pro- 
vided always,  that  the  provisions 
contained  in  an  act  of  parliament 
passed  in  the  2  Vict.,  intituled, 
"  An  Act  for  abolishing  Arrest  on 
Mesne  Process  in  Civil  Actions, 
&c.,*'  relating  to  any  writ  of  fieri 
facias,  to  be  sued  out  of  any  in- 
ferior Court,  and  to  the  removal 
into  any  of  her  Majesty's  superior 
Courts  of  Record  at  Westminster, 
of  any  judgment,  rule,  or  order, 


of  any  inferior  Court  of  Record, 
in  which,  at  the  time  of  the  passing 
of  that  act,  a  barrister,  of  not  less 
than  seven  years'  standing  should 
act  as  judge,  assessor,  or  assistant, 
on  the  trial  of  causes ;  and  the 
force  and  effect  of  any  such  judg- 
ment, rule,  or  order,  when  so  re- 
moved,   shall,    notwithstanding 
anything  hereincontained,  be  ap- 
plicable and  applied  to  executions 
against  goods,  chattels,  and  per- 
sonal estate,  issued  by  the  Court, 
by  this  act  established,  in  pur- 
suance of  the  prorisions  herein 
contained,  and  to   the  removal 
into  any  one  of  the  said  superior 
Courts  of  Record,  of  judgments, 
rules,  and  orders  for  the  payment 
of  money,  exceeding  the  sum  of 
5/.,  made  or  given  by  the  said 
Court  hereby  established,  and  to 
the  force  and  effect  of  such  judg- 
ments, rules,  and  orders,  when 
so  removed,  in  as  full  and  ample 
a  manner  as  if  the  said  Court, 
hereby  established,  had  been  an 
inferior  Court  of  Record,  in  which, 
at  the  time  of  the  passing  of  the 
said  recited  act,  a  barrister,  of  not 
less  than  seven  years'  standing, 
had  acted  as  judge,  assessor,  or 
assistant  in  the  trial  of  causes." 
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^^    p"*^      '    into  Court  the  sum  of  15i,  and  giving  security  for  the  costs 
^'  below  and  above  the  plaint  entered  in  the  Court  below  be 

removed  into  the  Court  of  Exchequer,  and  in  the  mean  time 
all  proceedings  be  stayed.  A  subsequent  order  was  made 
by  Gumeifi  B.,  varying  the  previous  order  so  &r  as  it  re* 
quired  the  defendant  to  bring  the  money  into  Court,  and 
ordering  it  to  remain  impounded  in  the  hands  of  the  bailiff 

W.  H.  WaUon  had  obtained  a  rule  nisi,  to  rescind  these 
orders,  on  the  groimd  that  the  section  referred  to  did  not 
authorise  a  judge  to  remove  the  plaint  after  judgment  had 
been  given  m  the  Court  below. 

Hoggins  shewed  cause,  and  contended,  that  the  power  to 
remove  the  plaint  after  judgment,  was  given  by  the  ex- 
press words  of  the  46th  section.  That  section  enacted,  that 
no  plaint,  order,  judgment,  or  proceeding  therein,  should 
be  removed  into  a  superior  Court,  except  by  leave  of  a  judge, 
and  then  only  where  the  debt  claimed  exceeded  5iL,  **  and 
in  all  such  cases  it  shall  be  lawftil  &&,"  for  a  judge,  by  order 
in  writing,  to  stay  proceedings,  &c. 

W.  H.  Watsouj  in  support  of  the  rule.  The  words  of  the 
statute  are  merely  negative,  and  the  meaning  of  it  is,  that  in 
all  cases  in  which  a  plaint  might  then  be  removed  to  a 
superior  Court,  the  order  of  a  judge  shall  be  requisite  fiv 
that  purpose.  A  power  to  remove  the  cause  aft;er  judgment 
would  be  nugatory,  inasmuch  as  the  statute  contains  no  pro- 
visions to  compel  parties  to  declare  anew,  or  to  send  the  case 
down  for  anew  trial  He  referred  to  Simons  v.  De  fFiUs.{a) 

Parke,  6. — It  seems  to  me  impossible  to  say,  on  the 
construction  of  the  46th  section,  that  the  l^^atuie  meant 
that  a  judge  of  the  superior  Courts  should  sit  as  a  Court  of 

(a)  Not  yet  reported.    (Bail  Court.) 
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appeal  to  review  all  that  is  done  in  the  Court  below.    If  it        1B41. 
were  not  for  the  word  "judgment"  in  that  section^  there         yox 
could  have  been  no  difficulty  whatever  on  the  subject,  and  '• 

the  obvious  constraction  would  have  been,  that  though  the 
amount  claimed  exceeded  5L,  the  proceedings  could  not  be 
removed  by  the  usual  process  of  law,  without  the  previous 
sanction  of  a  judge  of  the  superior  Courts.  But  then  the 
use  of  that  word  is  explained  by  the  subsequent  part  of  the 
section,  which  provides,  that  the  proceedings  in  any  stage 
may  be  removed  under  the  act  for  the  abolition  of  arrest  on 
mesne  process ;  and  shews  that  the  true  construction  of  the 
clause  is,  that  the  judge  of  the  Court  above  is  to  have  a  dis- 
cretionary power  to  remove  the  proceedings  at  any  stage  for 
the  purpose  of  issuing  process  under  that  statute.  The  ge- 
neral rule  is,  that  proceedings  in  inferior  Courts  cannot  be 
removed  by  certiorari  after  judgment,  and  I  cannot  go  so  far 
as  to  hold  that  by  the  negative  words  of  this  section  a  power 
is  invested  in  a  judge  of  the  Court  of  Westminster  to  decide 
on  the  merits  of  all  cases  determined  in  tiie  local  Court 
whenever  the  sum  in  dispute  shall  exceed  5L  If  the  legis- 
lature intended  to  confer  such  a  power,  they  should  have 
used  clearer  words  than  are  found  in  this  section ;  for  sup- 
pose the  record  removed,  what  is  the  Court  above  to  do 
with  it,  further  than  for  the  purpose  of  execution  ?  The  act 
gives  them  no  power  to  alter  the  judgment 

Rule  absolute. 


Thomas,  Administrator,  &c.,  of  W.  Thoscas,  v.  Hawkes, 

and  Another. 

Assumpsit  by  administrator  of  payee  against  the  joint  Under  th« 

_  ,  —^       J     1         •  1  pieti  of  non 

makers  of  a  promissory  note.     Ine  declaration  also  con-  assumpsit  to  a 
tained  a  count  for  money  due  to  the  intestate  on  an  account  ^^,5n^"^ted, 

tho  defendant 
may  shew  that  there  were  errors  in  the  account. 
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1841.        Stated,  to  which  the  defendants  pleaded  that  they  did  not 

"iwiil^    promise. 

^**"^'^'^'       At  the  trial  befiwe  Lord  Abinger^  C.  B.,  at  the  London 

w.  Thomas,  Sittings,  after  last  Michaelmas  Term,  the  plainti£P  gsve  in 
Hawkks,      evidence,  certain  accounts  between  the  defendants  and  the  in- 

«nd  Another,  testate,  and  proved  an  admisnon,  by  the  defendants,  of  their 
correctness.  In  answer  to  this,  the  defendants'  counsel 
proposed  to  shew  that  there  were  mistakes  in  the  accounts. 
The  learned  judge  rejected  the  evidence,  on  the  ground 
that  the  only  question  under  the  issue  was,  whether  or  no, 
an  account  had,  in  fiict,  been  stated,  and  that  the  circum- 
stance of  an  error  in  the  account  should  have  been  specially 
pleaded.  A  verdict  having  been  found  for  the  pUdntiff,  a 
rule  nisi,  to  set  it  aside,  was  granted,  against  which, 

Erie  and  Montague  Chambers  shewed  cause,  and  om- 
tended,  that  the  statement  of  an  account  was  evidence  of  a 
promise  to  pay,  which  was  the  only  question  raised  by  the 
issue. 

Humfrey  and  /•  Henderson,  in  support  of  the  rule,  were 
stopped  by  the  Court 

Aldbbson,  B. — ^The  rule  must  be  absolute.  If  an  account 
stated,  stood  upon  the  same  footing  as  a  count  on  a  bill  of 
exchange,  there  would  be  some  weight  in  the  argument  on 
the  part  of  the  plidntiff ;  but  the  mere  statement  of  an  ac- 
count does  not  raise  a  promise  to  pay.  The  count  alleges!, 
not  merely  that  an  account  was  stated,  but  that  the  defend- 
ants were  indebted  upon  it  How  can  a  defendant  confess 
and  avoid  that  he  is  indebted  on  that  which  is  no  account 
stated  unless  it  be  correct 

Lord  Abinger,  C.  R,  and  Rolfe,  B.,  concurred. 

Rule  absolute. 
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1841. 

Habbis  and  Another  v.  Tubtle. 

JnLANCE  moved  to  discharge  the  defendant  out  of  cus-  Service  upon 
tody,  under  the  48  Greo.  3,  c.  23,  s.  1,  he  having  been  de-  piaintifi  of  the 
tained  m  execution  more  than  twelve  months,  for  a  debt  tenSontoa^' 
under  201.     The  peculiarity  in  the  case  was,  that  there  plyforhiidig- 

*  •'  charge,  under 

were  two  plaintifis  in  the  action,  but  notice  of  the  defend-  the  48  Geo.  3, 
ant's  intention  to  apply  for  his  dischai^e  was  served  upon  sufficient  for  a 
one  only.  It  was  questionable  whether  such  service  was  J^^^fiJjJ^. 
sufficient  for  a  rule  absolute  in  the  first  instance.  stance. 

Per  Curiam. — We   think  you  are  entitled  to  a  rule 
absolute. 

Rule  absolute. 


SCHILD  V*  Kn.TIN. 

Assumpsit  by  iudonee  aninst  aeoeptor'of  a  bill  of  ex-  'l^  an  >etion 

,  ^  ,  by  indorsee 

change.     The  declaraticm,  after  stating  the  drawing  of  the  against  ac- 
bill,  the  acceptance,  and  indoreement,  alleged  that  the  de-  of^ezcbanee, 
fendant  **  promised  the  plaintiff  to  pay  the  amount  of  the  ^^^J^^^ 
bill  according  to  the  tenor  and  effect  thereof."    Breach,  after  the  in. 

1,,,  .lit. 11  1  ...  dorsement  to 

that  ne  hath  not  paid  the  bill  or  the  monies  therein  spe-  the  plaintiff, 

•o    1  and  before  the 

*^"*®^  commence. 

Plea.     That  after  the  indorsement  to  the  plaintiff,  and  meat  of  the 

*  ^     ^  suit,  the  plain- 

be&re  the  commencement  of  the  suit,  the  plaintiff,  for  a  tiff  indorsed 
good  and  valuable  consideration  in  that  behalf  indorsed  the  ^ho,  from 
biU  to  a  certain  person,  to  wit,  to  one  R.  S.  Wright,  who,  JJ^aTwd  Sjer 
from  thence  until  and  at  and  after  the  commencement  of  the  commence- 
the  suit,  was  and  still  is,  and  remains  the  indorsee  and  suit,  was,  and 

**11     '  At«         ' 

holder  thereof;  and  the  defendant,  from  the  time  of  such  dorsceand**^' 

holder  thereof. 
Replication  de  injuria :  Htid,  that  the  pica  was  not  in  cicuse  but  in  denial  of  the  breach  in  the 
declaration,  and,  consequently,  do  ii^juna  was  not  the  proper  replication. 
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1641.  indorsement,  continually  hitherto  hath  been  and  still  is 
^^^^^  liable  to  pay  the  amount  of  the  said  bill  to  him.  Verifi- 
^'  cation. 

Replication  de  injurilL 

Special  demurrer,  assigning  for  causes,  that  the  repKca- 
tion  is  too  lai^,  inasmuch  as  it  puts  in  issue  two  distinct 
and  material  &cts,  either  of  which  is  an  answer  to  the 
action :  that  it  is  inconsistent  and  insensible,  as  it  assumes 
that  the  plea  of  the  defendant  admits  that  defendant  has 
committed  a  breach  of  his  promise,  and  is  merely  in  excuse 
of  such  breach,  whereas  the  plea  shews  the  right  of  action 
upon  the  bill  was,  at  the  time  of  the  commencement  of  the 
suit,  and  also  of  the  pleading  of  the  plea,  vested  in  some 
person  other  than  the  plaintiff;  and  it  no  where  appears 
from  the  plea  that  any  breach  of  the  defendant's  promise, 
sufficient  to  give  the  plaintiff  a  cause  of  action  on  the  bill^ 
has  been  committed,  as  it  is  consistent  with  every  all^atioQ 
of  the  plea  that  some  arrangement  may  have  been  entered 
into  between  the  said  indorsee  of  the  bill  and  the  defendant 
before  the  bill  became  due,  postponing  the  time  of  payment 
of  the  bill  and  continuing  the  defendant's  liability  thereon 
without  ^ving  any  cause  of  action :  that  the  replication  is 
ambiguous,  as  it  leaves  uncertain  whether  the  plaintiff 
insists  upon  the  fact  of  no  indorsement  of  the  biQ  having 
been  made;  or,  if  any  indorsement  was  made,  that  the 
plaintiff  has  again  become  the  holder  of  the  bill,  and  en- 
titled to  sue  thereon ;  and,  if  the  former  is  the  case,  the 
proper  form  of  pleading  would  have  been  to  have  traversed 
the  indorsement ;  if  the  latter,  to  have  admitted  the  in- 
dorsement and  set  forth  the  means  by  which  the  plaintiff 
became  agfdn  entitled  to  sue  on  the  bill :  that  the  replica- 
tion is  double,  as  it  puts  in  issue  both  the  &ct  of  the  in- 
dorsement over,  and  also  the  &ct  of  some  person  other  than 
the  plaintiff  being  the  holder,  and  entitled  to  sue :  that  the 
defendant's  plea  is  founded  upon,  and  involves  and  implies, 
the  existence  of  authority  derived  mediately  or  immediately 


EASTER  TERM^  4  VICT.  805 

fiom  the  plaintiff,  inasmuch  as  it  is  quite  consistent  with  1841. 
the  plea  that  some  agreement,  suspending  the  right  of  scihlo 
action  on  the  bill,  may  have  been  made  and  entered  into  ^' 

between  the  defendant  and  the  indorsee  thereof  which 
indorsee  derives  his  power  and  authority  to  make  and  enter 
into  the  said  agreement  immediately  fix)m  the  plaintiff. 

Carrie,  in  support  of  the  demurrer.  If  the  plaintiff  never 
at  any  time  had  a  cause  of  action  on  the  bill,  de  injuria  is 
not  a  good  replication.  The  declaration  does  not  allege  a 
promise  to  pay  the  bill  to  the  plaintiff,  but  only  a  promise 
to  pay  the  bill.  The  breach  assigned  is,  that  the  defendant 
did  not  pay  it ;  the  plea  admits  the  promise  as  alleged,  but 
shews  that  the  right  to  sue  in  respect  of  the  breach  of  it  is 
vested  in  some  other  person.  That  is  not  a  plea  in  excuse  of 
non-payment,  for  it  shews  that  there  never  was  any  liability 
to  pay  the  plaintiff  Where  to  a  declaration  on  bills  of  ex- 
change for  520L,  drawn  by  M.  upon  and  accepted  by  the 
defendant,  and  indorsed  by  M.  to  the  plaintiffs,  the  defen- 
dant pleaded  that  before  the  accepting  of  the  bills  he  was 
indebted  to  M.  in  a  large  amount,  and  that  they  were  ac- 
cepted on  account  of  520^,  part  of  the  debt:  that  after  the 
acceptance,  and  before  the  bills  became  due,  the  defendant 
was  also  indebted  to  other  persons  named,  and  was  in  em- 
barrassed circumstances  and  unable  to  pay  his  debts  in  full, 
and  thereupon,  by  an  instrument  in  writing  made  between 
M.  and  the  said  other  persons  of  the  one  part  and  the  de- 
fendant of  the  other,  and  subscribed  by  M.  and  the  several 
persons  whose  debts  were  set  against  their  names,  they 
agreed  to  receive  from  the  defendant  a  composition  of  7s» 
in  the  pound  on  their  respective  debts,  payable  on  a  day 
named  (which  was  after  the  bills  became  due):  that  the 
composition  was  paid,  and  that  before  the  commencement 
of  the  suit  M.  paid  the  plaintiff  sums  of  money  sufficient 
to  satisfy  all  consideration  whatever  for  or  in  respect  of  die 
indorsement  of  the  bill  in  the  declaration  mentioned,  and 
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1841.        all  money  due  fiom  M*  to  the  plaiatiff  in  respecl  of  the 

^y  billsj  or  otherwise,  and  all  claims  and  demands  of  the  plun- 

V.  tiff  in  respect  of  the  bills,  or  otherwise,  on  M.,  in  full  satis- 

Kn.FiN. 

faction  and  discharge  of  the  bills,  and  of  all  claims  and  de- 
mands what(3ver  in  respect  of  them,  or  otherwise;  and 
that  the  plaintifiis  then  became,  and  thenceforth  continued, 
holders  of  the  bills  without  consideration,  and  in  fraud  of 
the  defendant  and  his  creditors :  it  was  held,  that  the  re- 
plication de  injurill  was  bad,  for  the  plea  amounted  to 
matter  of  discharge  and  not  of  excuse.  Janes  v.  Senior  {d). 
So  in  the  present  case,  the  plea  shews  that  the  plaindflTs 
right  to  sue  on  the  bill  is  dischaiged  by  the  indorsement  to 
another  person. 

Oghf  contra.  The  plea  is  bad.  If  the  plaintiff  was  die 
holder  of  the  bill  at  the  dme  it  became  due,  a  right  of 
action  vested  in  him.  The  defendant  seeks  to  defeat  that 
right,  by  shewing  that  the  plaintiff  afterwards  indorsed  the 
bill  to  another  pereon;  but  that  cimittistance  affinds  no 
Answer.  The  plaintiff  may  have  indoifsed  tfa«  bill  to  Us 
banker  or  agent  for  the  purpose  of  being  presented  for  pay- 
ment ;  but  that  would  not  affect  his  tide  to  sue.  To  render 
the  plea  good,  it  should  have  beisn  averred  that  the  phdn- 
tiff  had  no  interest  in  the  bill  at  the  dnle  of  the  commence- 
ment of  the  suit.  Stones  v.  Butt  {b\  shews  that  the  mere  cir- 
cumstance of  a  person  having  indorsed  a  bill  to  another,  as 
a  trustee  for  him,  does  not  efiect  his  tide  to  sue  on  it  If  a 
plaintiff  deposit  a  negotiable  instrument  on  which  he  is 
suing,  at  the  same  time  giving  notice  of  the  action,  he  does 
not  thereby  part  widi  his  right  of  action.  Marsh  v. 
NetoaU(e).  The  plea  does  not  shew  when  the  bill  was 
indorsed  away  by  the  plaintiff;  but  if  it  means  that  the 
indorsement  was  made  after  the  bill  became  due,  it  is  only 
excuse  for  non-payment,  and  the  replication  is  good. 

(a)  4  M.  &  W.  123 :  Ante,  vol.  6.        (c)  I  Taunt  169. 

(b)  2  C.  &  M.  416. 
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Corrie,  in  reply,  referred  to  Isaac  v.  Farrar(a)  and        1841. 
Johnson  v.  Kennionib),  Schild 

Cur.  adv.  vtdt*  „  ^' 

KiLPIN. 

Aldebson,  B.,  now  delivered  the  judgment  of  the  Court 
The  declaration  was  on  a  bill  of  exchange,  in  the  ordinary 
form,  stating  that  the  plaintiff  was  indorsee  of  the  bill  of  ex- 
change, and  stating  also  that  the  defendant  had  not  paid  the 
bill  according  to  his  promise  The  plea  was,  that  before 
the  commencement  of  the  action  the  plaintiff  had  indorsed 
the  bill  over  to  a  third  person,  who  was,  at  the  time  of 
the  commencement  of  the  action,  the  holder  of  die  bill, 
and  still  is  the  holder  of  the  bilL  .  To  this  tiie  plaintiff  re* 
plied  de  injuria,  and  upon  that  there  was  a  demurrer;  and 
the  question  is,  whether  the  replication  de  injuria  is  in  that 
case  a  good  and  valid  repUcation,  and  we  are  of  opinion 
that  it  is  not  The  replication  de  injuria  is  only  good 
where  the  plea  admits  a  breach  of  the  promise  stated  in  the 
declaration,  and  alleges  circumstances  whereby  that  breach 
is  excused.  That  was  the  law  already  laid  down  in  Isaac 
V.  Farrar  (c),  and  afterwards  this  Court  determined  that, 
to  a  plea  whereby  the  breach  was  merely  dischai^ged  de 
injuria,  was  not  a  good  replication.  Now,  what  is  the 
breach  in  the  replication  ?  It  is  the  non-payment  of  the 
bill  according  to  its  tenor  and  effect,  and  payment  accord-' 
ing  to  the  tenor  and  effect  of  the  bill  is  a  payment  to  tiie 
holder  of  the  bill ;  that  is  to  say,  either  to  a  person  to  whom 
it  was  originally  made  payable,  or  to  a  person  to  whom 
afterwards  it  was  so  made  payable,  and  was  subsequendy 
transferred  by  a  valid  indorsement  and  delivery.  The  de-* 
claration  avers  the  plaintiff  to  be  a  person  of  that  descrip^ 
tion,  and  avers  that  the  bill  was  indorsed  to  him :  the  plea 
admits  that;  but  it  further  adds,  that  it  was  afterwards  in- 
dorsed by  the  plaintiff  to  A.  B.,  and  that  A.  B.  was  and  still 

(a)  Anie,  vol.  4,  p.  750 ;  1  M.         (e)  1  M.  &  W.  65 ;  Ante,  voL 
&  W.  65-  4,  p.  750. 

00  a  Wils.  263 


KlLTIK. 
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1841.        ifl  the  holder  of  the  bill    If,  therefore,  the  averment  that 
^"^^JJJ]^    the  bill  has  not  been  paid  be  in  the  declaration,  as  it  jhpo- 
^'  bably  is,  .an  averment  that  it  has  not  been  paid  to  the 

plaintiff,  the  plea  amounts  to  a  denial  that  such  non-pay- 
ment to  the  plaintiff  is  a  breach  of  the  promise  of  the  de- 
fendant, for  a  non-payment  to  the  plaintiff,  he  not  being  at 
the  time  the  holder,  is  not  a  non-payment  to  the  holder  of 
the  bill.  Instead,  therefore,  of  the  plea  amounting  to  an 
excuse  for  the  breach,  it  is,  in  fiict,  a  denial  of  the  breach 
in  the  declaration,  and  consequently  de  injuria  is  not  the 
proper  replication.  For  these  reasons  we  are  of  opinion 
that  judgment  must  be  given  for  the  defendant ;  bot  the 
plaintiff  must  have  liberty  to  amend,  if  he  pleases,  by  re- 
plying in  the  way  in  which,  it  now  appears,  the  Court  has 
decided  to  be  a  proper  and  valid  replication  (a). 

(a)  The  decision  alluded  to,  appeus  to  be  fVoMTV.  fTafclkt  oKe,  p.  754. 


PoTTEB  9.  N1CHOI.8ON. 

Tlie  wfonfitt  to  Jr  ASHLEY haA  obtained  a  rule  nisi  to  set  aside  a  cqg- 

ecv^^ce^*  novit  on  the  ground  that  it  was  not  attested  in  the  manner 

**>«j^j  *^*Vict  prescribed  by  the  1  &  2  Vict  c.  110,  s.  9-     The  attestation 

mast  not  only  was  as  feUows: — **  Witnessed  by  Joseph  Bamford,  one  of  the 

self,  in  the  at-  attomies  of  her  Majesty's  Court  of  Exchequer  of  Pleas  at 

S^^SS^i^y^  Westminster,  attending  for  the  said  William  Nicholson  at 

for  the  party,  ^jg  request  to,  and  did  inform  him  of  the  nature  and  eflfect 

butalsothathe  1  . 

sobflcribes  hia     of  the  above  cognovit  before  the  execution  thereof  by  him." 

The  objection  was,  that  it  did  not  appear  by  the  attestation 
that  Bamford  subscribed  his  name  as  the  attorney  fiir  Ni» 
cholson. 

JTftow/tfi  shewed  cause.  The  1  &  2  Vict,  c.  110,  s.  3,  is 
merely  an  extension  of  the  rule  of  H.  T.  2  Wm.  4,  rule  72, 
which  provides  *^  that  no  warrant  of  attorney  to  confess  judg- 
ment or  cognovit  actionem  given  by  any  person  in  custody. 


name  ai  md&« 
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ahall  be  of  any  force,  unless  there  be  present  some  attorney  ISAl. 
on  behalf  of  such  person  in  custody  expressly  named  by  bun,  p^^ 
and  attendmg  at  his  request,  to  inform  him  of  the  nature  and  *^- 

eroct  of  such  warrant  or  cognovit  before  the  same  is  exe- 
cuted, which  attorney  shall  subscribe  his  name  as  a  witness 
to  the  due  execution  thereof,  and  declare  himseli*  to  be  at- 
torney for  the  defendant,  and  state  that  he  subscribes  as  such 
attorney."  Under  this  rule  it  has  been  expressly  held  that 
it  is  sufficient  for  the  attorney  to  declare  by  parol  that  he 
acts  as  such  for  the  defendant  JFikon  v.  Price*  (a)  The 
rule,  indeed,  does  not  contain  the  word  **  thereby,"  which  is 
inserted  in  the  statute,  but  it  is  submitted  that  they  are  in  pari 
materiH,  and  that  the  same  construction  must  be  put  on  both. 

Pashley,  in  support  of  the  rule.  The  question  turns  upon 
the  language  of  the  1  &  2  Vict  c.  110,  s.  9,  which  enacts, 
''that  no  warrant  of  attorney  to  confess  judgment  in  any 
personal  action  or  cognovit  actionem  given  by  any  person 
shall  be  of  any  force,  unless  there  shall  be  present  some 
attorney  of  one  of  the  superior  Courts  on  behalf  of  such 
person  expressly  named  by  him,  and  attending  at  his  request, 
to  inform  him  of  the  nature  and  effect  of  such  warrant  or 
cognovit  before  the  same  is  executed,  which  attorney  shall 
subscribe  his  name  as  a  witness  to  the  due  execution  thereof 
and  thereby  declare  himself  to  be  attorney  for  the  person 
executing  the  same,  and  that  he  subscribes  as  such  attorney." 
Pook  V.  Hobbs  (b)  is  an  express  authority  that  this  attesta- 
tion is  Insufficient:  there  the  attestation  was,  '^Witnessed 
George  Edwards,  defendant's  attorney,  named  by  him  and 
attending  at  his  request"  And  Coleridge^  J.,  in  delivering 
judgment  says,  '<  The  l^slature  has  determined  to  prevent 
the  necessity  of  any  recourse  to  parol  evidence  to  ascer- 
tain whether  the  witness  is  the  attorney  of  the  party  or  not, 
and  in  its  anxiety  to  secure  that  has  also  gone  on  additionally 
to  require  that  in  his  attestation  he  should  state  that  he 

(a)  Ante^  vol.  4,  p.  213.  {b)  Ante,  vol.  8,  p.  1 13. 
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makes  it  as  such  nttorney.  •  •  «  There  is  always 
danger  m  accepting  anything  in  lieu  of  a  literal  comfdianoe 
with  the  statute,  such  a  practice  at  least  tends  to  make  the 
construction  uncertain,  and  too  often  ends  in  frittering  away 
the  provisions,  while  on  the  other  hand,  no  compliance  b 
so  simple  and  easy  for  the  practitioner  as  a  literal  one.** 

Lord  ABmoER,  C.  B. — The  introduction  of  the  woid 
'^  thereby  ^  in  the  statute  makes  a  very  important  distincdoo 
between  it  and  the  rule.  According  to  the  latter,  it  would  be 
sufficient  if  the  attorney  declared  veibally  that  he  acted  on 
behalf  of  the  party,  while,  by  the  statute,  on  the  oontraiy,  the 
Legislature  seems  desirous  of  carrying  die  piincijde  fbrtfaer, 
and  to  require  that  he  should  declare  himself  such  in  the  at- 
testation, and  also  state  that  he  signs  it  as  such*  The  word 
^'  thereby  "  seems  used  ex  industrii,  to  distinguish  attestationa 
under  the  act  from  those  under  the  rule.  Besides,  it  is  better 
in  matters  of  this  description  to  adopt  some  general  mte^  aiM^ 
as  the  question  has  been  already  decided  in  Pooh  v.  SoUt, 
and  there  is  nothing  to  induce  ns  to  think  that  dedsaoB 
wrong,  it  is  better  to  adopt  the  rule  there  laid  dowD»  and 
hold  this  attestation  insufficient 

Aij)ER80N,  B. — It  is  very  easy  for  parties  to  prevent  any 
inconvenience,  by  simply  following  the  directions  of  the 
statute. 

Rule  absolote. 


BrLL  V*  Babient. 

f^^a  aplw'^'''  •"•  ^  *^®  ^^  *  judge's  order  for  a  capias  had  been  obtamed 
under  tho  1  &    under  the  1  &  2  Vict  c.  110,  s.  3.     The  affidavit  upon 

2Vict.  c.  110,        r .  f     t  J  1.1  .         ,1        ,  ^^ 

B.  3,  was  ob-      which  the  order  was  obtained  was  signed  by  the  deponent, 
an  affida^?      ^"*  ^®  j^"^^  ^^  ^^^  signed  by  the  judge  before  whom  it 

signed  by  the 

draonent,  but  the  jurat  was  not  signed  by  the  judge  before  whom  it  was  sworn,  until  after  tke 

oraer  was  made  and  acted  upon,  the  Court  set  asi£  the  proceedings  for  irregularity. 
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was  suvDni.  A  capias  had  issued,  under  which  the  defendant  1 841 . 
was  arrested,  but  he  was  subsequently  discharged  on  bail.  ^^^^ 
After  the  writ  had  been  executed,  the  affidavit  upon  which      ^  «• 

*  ,  Baxent. 

the  order  was  obtained  was  laid  before  the  judge,  marked  with 
the  initials  of  his  clerk,  and  the  leimied  judge  signed  it  in 
the  usual  course. 

fFhately  had  obtained  a  rule  nisi  to  set  aside  the  order 
and  capias  issued  thereon,  and  all  subsequent  proceedings  for 
inegularitj. 

£.  James  shewed  cause.  This  is  not  a  mistake  arising 
from  the  negligence  of  the  deponent  or  his  attorney.  The 
usual  course  is  for  the  judge  to  attach  his  signatnre  after  the 
affidavit  is  sworn,  and  transferred  into  the  hands  of  the 
judge's  clerL  The  parties  could  have  no  means  of  knowing 
whether  or  not  the  judge  had  signed  the  affidavit  Besides, 
Ae  judge's  signature  is  not  an  essential  part  of  the  affidavit, 
and  perjmy  might  be  assigned  though  it  was  omitted. 

Whatehfi  in  support  of  the  rule,  contended  that  all  mis- 
takes in  the  jurat  of  an  affidavit  were  fittal,  and  that  the  sub- 
sequent signature  of  the  judge  could  not  have  a  retrospective 
efiect  so  as  to  render  the  affidavit  valid.  He  cited  Black- 
taeU  V.  Jtten.  (a) 

Lord  Abingeb,  C.  B. — The  objection  must  prevail,  un- 
less we  can  be  convinced  that  the  plaintiff  could  act  upon 
the  affidavit,  without  a  judge's  signature  at  all.  We  think 
he  could  not,  and  that  the  subsequent  signature  does  not 
cure  the  original  omission. 

Pabke,  B. — The  order  was  made  and  acted  upon  while 
the  affidavit  upon  which  it  was  founded  was  in  an  imperfect 
state.     If  the  subsequent  signature  of  the  judge  is  held  to 

(a)  7  M.  &  W.  146. 

O  Q  Q  2 
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1841.  relate  back  to  tbe  time  tbe  affidavit  is  swora,  all  enon  in 
the  jurat  of  an  affidavit  might  be  corrected  in  a  similar 
manner. 


AiJ>£B80N  and  Rolfb,  K's  concurred. 


Rule  absolute. 


MONDBLL  V.  StBEUL 

Anezamiiii.  J,  HIS  was  an  action  for  breach  of  a  contract  to  build  a 

iMM.  Tivft  voM  ship*     Before  issue  joined,  a  rule  nisi  had  been  obtained  on 

Si-IU.  JP««  »f  "»  P^«f -^  •  W.  4.  c.  «.  .i.  *.  e» 

the  I  Wm,  4,  mination  of  witnesses  viv4  voce  before  the  Master.  The  per- 

c.  23,  cannot  .  , 

be  taken  nntU    SOUS  whom  it  was  prc^)06ed  to  examine,  who  were  swcnn  to 
joinedT^        ^  necessary  and  material  witnesses,  were  the  captain  and 

an  apprentice  aboard  the  ship,  who  were  about  to  sail  fiir 
South  Australia,  and  were  not  expected  to  return  for  two 
years. 

Martin  shewed  cause  in  the  first  instance,  and  contended 
that  it  was  an  established  rule  of  practice  that  an  applicatioD 
like  the  present  could  not  be  made  until  after  issue  joined. 

Cleasby,  in  support  of  the  rule,  submitted  that  it  was  a 
matter  in  the  discretion  of  the  Court,  and  that  the  portj 
making  the  application  subjected  himself  to  ooets  in  the 

event  of  the  examination  being  unnecessary. 

J- 

Aldebson,  B. — How  can  a  party  swear  that  the  wit- 
nesses are  material,  before  it  is  known  what  issue  is  raised  ? 
or  how  could  the  witnesses  be  indicted  for  peijury  ?  Tliey 
are  sworn  and  examined  with  respect  to  the  issues  joined. 
The  question  has  firequently  come  before  me  at  Chamben^ 
and  I  have  always  told  the  parties  that  the  application 
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premature*  My  brother  Rolfe,  however^  says^  that  it  is  the 
practice  in  Chancery  to  aUow  interrogatories  to  be  taken  the 
moment  a  bill  is  put  upon  the  file.  The  object  of  the  act 
was  certainly  to  invest  Courts  of  law  with  the  same  powers 
in  this  respect  as  are  possessed  by  Courts  of  Equity.  The 
matter  had  better  stand  over  for  the  present,  and  we  will 
consider  it 

Cur.  adv.  tmlU 

On  a  subsequent  day^  Cleasbtf  stated  to  the  Court  that  in 
the  case  of  Spalding  v.  Mure,  cited  in  2  Tid^s  Prac,  b  14, 
the  Court  of  King's  Bench  had  allowed  a  commission  under 
the  13  Geo.  Z,  c.  63,  s.  44,  for  the  examination  of  witnesses 
in  India  before  issue  joined.  He  then  offered  to  undertake, 
in  the  event  of  the  rule  being  made  absolute,  that  the  exa- 
mination  should  not  proceed  until  after  issue  joined. 

Pabke,  B. — You  must  have  an  issue  as  to  which  the 
witnesses  may  be  examined,  unless  the  other  party  will  dis- 
pense with  it. 

Lord  Abingbr,  C.  B. — There  must  be  an  issue  joined 
befcMre  the  examination  is  taken. 

It  was  then  agreed  that  the  rule  should  be  absolute,  the 
plaintiff  undertaking  not  to  proceed  with  the  examination 
until  after  joinder  of  issue. 

Rule  absolute  accordingly. 

MmFOBD  V.  FiNPEN  AND   ANOTHER. 

J.  HIS  was  an  »;tion  by  payee  against  makers  of  a  pro*  To  an  actioD 
missory  note.     The  defendants,  (who  were  under  terms  of  ^MSTmakere 

of  a  promissory 
note,  the  defendants  jpleaded  thai  there  was  no  consideration  for  the  note^  and  that  it  was  made 
snlgect  to  the  condition  that  the  defendants  should  not  be  called  upon  to  nay  the  same  if  they 
were  not  aUe,  but  that  the  same  should  be  renewed.  Upon  a£Bdayit  that  the  plea  was  false,  the 
Court  aUowed  the  plaintiff  to  sign  judgment. 
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1841.       pleading  isBuably^)  pleaded  that  there  was  no  vahie  or  oon- 

MujFOED      sideiation  for  the  making  of  the  said  note,  and  that  it  was 

V.  made  subject  to  certain  terms  and  conditions,  viz.  that  the 

and  Another,    defendants  should  not  be  called  upon  to  pay  the  same,  if 

they  were  not  able,  but  that  the  note  should  be,  fixmi  time  to 

time  lenewed,  until  they  should  be  able  to  pay  it 

Cromptan  had  obtained  a  rule  nisi  to  set  aside  the  plea 
as  frivolous.  He  moved  upon  an  affidavit  that  the  plea  was 
utterly  fidse. 

JF.  IT  Watson  shewed  cause.  The  Courts  will  not  set 
aside  a  plea  merely  on  the  ground  that  it  is  false.  MUey  v. 
Walls  (a)  may,  perhaps,  be  cited  as  an  authority  for  the 
plaintiff,  but  that  case  was  decided  before  the  New  Rules, 
which  have  abolished  the  general  issue  in  actions  on  bills  of 
exchange.  But  even  under  the  old  practice,  where  a  party 
pleaded  a  judgment  recovered,  which  was  evidently  fitlse, 
and  for  the  purpose  of  delay,  the  Court  have  refused  to  in- 
terfere. In  Cowper  v.  Jones  (6),  which  was  a  similar  ^pli- 
cation to  the  present,  Patteson,  J.,  says,  ''  unless  the  de- 
fendant was  under  terms  of  pleading  issuably,  or  the  plea 
pleaded  raised  a  different  issue,  the  Court  cannot  interfere. 
The  plea  may  contain  a  statement  of  facts  which  may,  or 
may  not  be  true,  and  which  are  not  sufficient,  in  point  of 
law,  as  an  answer  to  the  action.  That,  however,  is  not  a 
reason  for  setting  it  aside.  I  have  no  power  to  do  it.  I 
know  the  Courts  some  years  ago,  used  to  interfere  when 
the  plea  was  frivolous,  and  authorize  the  plaindff  to  sign 
judgment  as  for  want  of  a  plea.  But  the  Courts  afterwards 
retraced  their  steps,  on  the  ground  of  a  doubt  they  had  as 
to  their  power  so  to  do.  The  Courts,  therefore,  now,  never 
interfere,  unless  the  defendant  is  imder  terms  to  plead  is- 
suably, or  imder  some  special  circumstances."  La  Forest 
V.  Langan(c),  and  Meringion  v.  Becket,  {(T)  are  authorities 

(a)  Ante,  vol.  1,  p.  648.  (c)  Ante,  vol.  4,  p.  642. 

(6)  Ante,  vol.  4,  p.  592.  {d)  2  B.  &  C.  81. 
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to  shew  that  the  Courts  will  not  interfere  merely  because  the 
pleais&lse. 


1841. 


MiDFOBJ) 

V. 
FlNDBN 


Lord  Abingeb,  C.  B. — In  those  cases  the  pleas  were  and  Another, 
good  upon  the  &ce  of  them.  Here  the  plea  is  both  trickey 
and  fiilse.  The  plaintiff  must  demur;,  or  if  he  reply,  his 
replication  is  open  to  a  demurrer. 

ALDBBflOH,  B. — The  rule  of  the  Courts  seem  to  have 
been  to  set  aside  pleas  which  are  both  trickey  and  &lse. 

Rule  absolute. 


Page  v,  Pearce. 

1.  HIS  was  a  rule  calling  on  the  plaintiff  to  shew  cause 
why  the  Master's  allocatur,  allowing  costs  to  the  plaintiff  in 
this  cause,  should  not  be  set  aside.  It  appeared  that  this 
was  an  action  of  trespass,  in  which  a  writ  of  inquiry  had 
been  executed  before  the  undersheriff  of  Dorsetshire,  and 
the  jury  assessed  the  damages  at  one  farthing.  The  under- 
sheriff  was  applied  to  to  certify,  under  the  3  &  4  Vict  c.  24, 
8.  2 ;  and  at  the  adjournment  of  the  Court,  for  the  purpose 
of  taking  an  inquisition  under  a  writ  of  elegit  in  another 
case,  be  stated  that  he  would  certify  that  the  grievance  was 
wilful,  but  he  could  not  say  it  was  malicious.  Afterwards 
the  plaintiff  gave  notice  of  taxation,  and  on  attending  before 
the  Master  the  writ  of  inqniiy  was  produced,  when  there 
appeared  indorsed  upon  it  the  imdersheriff's  certificate,  that 
the  grievance  in  respect  of  which  the  action  was  brought 
was  wilful  and  malicious.  The  Master,  thereupon,  allowed 
the  plaintiff  his  costs. 

Cressicell  Bud  Barstcw  shewed  cause,  and  referred   to 
Thompson  v.  Gibson  (a)  as  decisive  of  the  point. 


The  words 
**  immediately 
afterwards"  in 
the3&4yict. 
c  24,  8.  2,  by 
which  a  plain- 
tiff is  deprived 
of  costs,  (if  in 
certain  actions 
he  recovers  less 
than  40f.  da- 
mages,) mean 
within  a  rea- 
sonable time 
after  the  trial. 


{a)  Ante,  vol.  9,  p.  717. 
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1841.  Erie  and  Band,  contra.     lAldenan,  B.— The  certificate 

*^"]P^~'^    must  be  given  within  a  reasonable  time  after  the  triaL    How 
o.  does  yom:  affidavit  shew  that  it  was  not?    Lord  Abinger, 

C.  B. — The  literal  interpretation  of  the  act  would  be  ab- 
surd.] A  judge  has  no  authority  whatever  over  the  recofd 
after  the  trial.  There  is  a  case  of  ShuUkworth  v.  Cocker  (a), 
decided  in  IMQchaelmas  Term,  in  which  Tindal,  C*  J.^  inti- 
mated an  opinion,  that  the  judge  ought  to  certify  directlj; 
or,  at  all  events,  on  the  day  of  triaL  The  statute  requires 
that  it  shall  be  done  '*  immediately  afterwards."  Here, 
however,  after  the  trial  was  over,  the  Court  adjourned,  that 
the  undersheriff  might  attend  to  another  case,  and  the  cer- 
tificate was  probably  indorsed  on  a  subsequent  day.  If  it  is 
competent  for  the  judge  to  certify  after  the  trial  of  another 
case,  or  aft«r  the  transaction  of  other  business,  there  seems 
no  reason  why  he  should  not  do  so  after  a  series  oi  subse- 
quent trials.  But  the  evident  meaning  of  the  statute 
is,  that  no  other  business  is  to  be  transacted  until  the  judg^ 
«.  has  made  up  his  mind  whether  he  will  certify  or  not. 

Lord  Abinoeb,  C.  B. — This  rule  must  be  discharged.  It 
has  been  decided  that  an  immediate  indorsement  on  the  record 
never  could  have  been  meant  Then  what  better  substitute 
can  there  be  than  a  reasonable  time,  especially  as  an  im- 
mediate indorsement  can  be  of  no  importance  at  alL  Hie 
judge's  commission  is  contained  in  the  writ,  and  his  autho- 
rity under  the  commission  may  be  said  to  expire  with  the 
trial  or  investigation ;  but  as  an  act  of  Parliament  requires 
him  also  to  consider  the  propriety  of  granting  or  refusing  a 
certificate,  he  has  a  new  commission  for  that  purpose. 
Though  another  trial  may  have  expired,  yet  if  the  act  says 
only  that  the  judge  shall  certify  immediately  after  the  trial, 
and  does  not  more  specifically  define  the  time,  it  is  suflicient 
if  it  is  done  within  a  reasonable  time.  Here,  as  fiu-  as  the 
T^ord  "  wilfiil "  went,  the  certificate  may  be  said  to  have  been 

(a)  Ante,  p.  77- 
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made  at  the  trial,  and  the  subsequent  addition  seems  to  1841. 
have  been  made  upon  further  consideration.  1  think  that 
a  judge  need  not  certify  before  he  takes  ahother  case.  He 
sorely  may  take  time  to  consider;  and  can  it  be  said  he 
ougjbt  to  postpone  every  other  cause  until  he  has  made  up 
his  mind?  Such  a  oouxse  would  be  unreasonable  and  very 
inconvenient 

Aldebson,  B. — ^I  am  of  the  same  opinion.  The  question 
Jfl^  whether  the  undersheriff  has  exercised  his  right  to  cer- 
tify within  a  reasonable  time?  I  cannot  see  here  what  time 
he  has  taken,  or  that  he  has  taken  any  at  aU ;  it  is  uncer- 
tain at  what  time  he  did  certify,  but  it  mig^t  have  been 
done  after  the  adjournment  of  the  Court  I  think  that 
may  be  done.  The  act  cannot  be  construed  Uterally  with- 
out taking  away  all  power  of  deliberation.  The  true  mean- 
ing is,  that  the  judge,  or  other  officer,  must  certify  within  a 
reasonable  time,  with  reference  to  the  circumstances. 

GuBMET,  B.  and  Rolfb,  B.,  concurred. 

Rule  discharged. 


Ingliss  and  Another  v»  Haioh. 

Assumpsit  for  work  and  labour,  and   commission,  Tbe  exoeptioii 

money  lent,  money  paid,  and  for  mterest  of  lamitaUons, 

Plea.     The  Statute  of  Limitations.  (||  ^^i)  w'lo 

Replication.    That  lonir  before  the  accruing  of  the  causes  merchanti*  ae- 

*  ,     ,         ^  °  oonntt  does  not 

of  action,  the  plaintiflb  and  defendant  were,  and  continued  apply  to  an 
and  still  are,  merchants,  and  all  that  time  carried  on  the  biti^astnmp. 
trade  of  merchandize,  and  that  the  causes  of  action  accrued  "Jj  JISSot  of  *^ 
in  a  course  of  dealing  carried  on  between  the  plaintiffi  and  aoooont,  or, 
defendant,  as  merchant  and  merchant,  and  were  items  in  an  aetioD  on  the 
open  unsettled  account  between  them  as  such  merchants,  ^^^u^j^ 
and  which  said  accounts  contained  various  items  in  fitvour 
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1841.  of  the  defendant^  and  tbe  balaaoe  due  on  which  the  plain- 
tiff sod^  to  recover. 

Rejoinder.  Tbst  no  item  on  either  aide  of  the  acconnt 
aocnied  due  within  six  yeaxB  befiire  the  oommencement  of 
the  8Qit»  and  that  mcne  than  six  yean  befoie  the  commence- 
ment of  the  suit,  the  plamtiff  had  stated  the  said  accoimt 
to  the  defendant,  as  the  balance  thereof  menti(med  in  the 
replication. 

Demuner  and  joinder. 

MairUnt  in  support  of  die  demuner.  first,  the  exception 
in  the  21  Jaa  1,  c;  16,  prevents  diat  statute  firom  operating 
with  respeict  fo  accounts  between  merdiant  and  merchant, 
and  it  uuikes  no  difference  whether  the  form  of  action  be 
assumpsit  or  account  The  words  of  the  act  aie,  *^  that  all 
actifiQS  of  trespass,  detinue,  actions  for  trover,  and  replevin, 
foptaking  away  of  goods  and  catde,  all  actions  of  account, 
and  upcm  the  case,  other  than  such  accounts  as  concern  the 
trade  of  merchandize  between  merchant  and  merchant,  their 
foctors  or  servants,  all  actions  of  debt,  grounded  upon  any 
lending  or  contract,  without  specialty,  &c,"  shall  be  sued 
within  the  several  times  prescribed  in  the  act  It  should 
be  observed,  that  when  the  action  of  account  is  spoken  of, 
the  singular  number  is  used ;  but  when  allusion  is  made  to 
accounts  between  merchant  and  merchant,  it  is  in  the  pluiaL 
The  true  construction  of  the  section,  then,  is,  that  all  actions 
on  the  case  are  barred,  except  such  actions  on  the  case  as 
concern  accounts  between  merchant  and  merchant  Tlie 
argument  of  Saunders  in  Webber  v.  TiviU{a)i  supports 
that  view  of  the  case.  [Parker  B. — ^jf  debt  were  brou^t, 
it  would  not  be  within  the  exception,  which  shews,  that  the 
intention  of  the  legislature  waa^  that  it  should  apply  only  to 
such  claims  as  formed  the  subject  of  an  action  of  account] 
It  was  formerly  considered  that  assumpsit  could  not  be 
maintained  upon  an  account  consisting  of  numerous  items. 

(a)  2  Saund.  1 35. 
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Farrington  v.  Lee  (a),  Scott  v.  Mackintosh  (6)  ;  but  it  haB 
since  been  held^  that  the  balance  may  be  xecoYered  in  as* 
sumpait,  notwithstanding  the  aoeotmt  is  made  vtp  of  eevevsi 
items,  Tomkint  v.  Wilkhear  (c).  The  law  is  conecdy  de- 
duced in  the  note  to  Webber  v.  Tioilk  where  it  is  said,  <'  It 
appeals^  from  the  authorities,  that  the  law  is  now  taken  to 
be,  that  die  exception  in  the  statute  applies  to  actions  on 
the  case,  and  the  distinction  is,  that  where  there  have  been 
mutual  current  and  unsetded  dealings  and  accounts  between 
the  parties,  and  any  of  the  items  are  widiin  mx  y^ais,  the 
plaintiff,  to  a  plea  of  the  statute,  that  the  defendant  did  not 
promise  within  six  years,  may  reply  generally  that  the  de* 
&ndant  did  so  pxjmise;  and  the  reason  seems  to  be,  because 
the  mutual  accounts  between  the  parties  for  any  item  for 
which  credit  has  been  g^yen  within  six  years,  are,  of  them- 
selves, evidence  of  there  being  such  an  open  account,  and 
of  a  promise  to  pay  the  balance.''  In  Catling  v.  Skoulding  {d), 
Lord  Kengon  says,  "  I  take  it  to  have  been  clearly  settled 
as  long  as  I  have  any  memory  of  the  practice  of  the  Courts, 
that  every  new  item  and  credit  in  an  account  given  by  one 
party  to  the  other,  is  an  admission  of  there  being  some 
unsettled  account  between  them,  the  amount  of  which  is 
afterwards  to  be  ascertained,  and  any  act  which  the  juty 
may  consider  as  an  acknowledgment  of  its  being  an  open 
account,  is  sufficient  to  take  the  case  out  of  the  statute." 
The  cases  in  equity  would  seem  to  contradict  that  opinion, 
Welford  v.  LiddeU  {e)y  Martin  v.  Heathcote  (/),  Jones  v. 
Pengree  {g\  Bridges  v.  Mitchell  (A),  Barber  v.  Barber  (t), 
but  as  it  was  always  considered  that  the  Statute  of  Idmita- 
tioQS  did  not  apply  to  trust  estates,  it  is  probable  that  those 
cases  were  decided  upon  some  equitable  principle,  and  not 
upon  the  strict  legal  construction  of  the  statute.  But, 
secondly,  the  rejoinder  does  not  shew  that  any  account  was 


(a)  1  Mod.  269  ;  2  Mod.  311. 
(&)  2  Campb.  238. 
(c)  5  Taunt.  431. 
\d)  6  T.  R.  189. 
(e)  2  Yes.  Sen.  400. 


(/)  2  Eden,  169- 
C^)  6  Yes.  680. 
(Vi  Gilb.  £q.  Rep.  224. 
(i)  IS  Yes.  286. 


1841. 


Inolim 
and  Another 

V, 

Haigh. 
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1841.  stated  between  the  pIainti£F  and  defendant.  In  order  to 
constitute  an  account  stated^  there  must  be  a  statement  of 
some  certain  amount  of  money  being  due.  Bughes  ▼• 
Thorpe  (a).  A  mere  statement  by  one  party  not  agreed  to 
by  tbe  other^  is  not  sufficient  In  both  Farrington  v.  Lee, 
and  Webber  v.  Thitt,  there  was  a  count  on  an  account 
stated  The  statute  has,  in  later  times,  received  a  more 
liberal  construction*  It  was  formerly  held,  that  die  ex- 
ception as  to  merchants'  accounts  extended  only  to  mer- 
chants trading  beyond  sea,  and  not  to  inland  merdiants, 
Sherman  v.  Wit  here  (6);  and  the  reason  given  by  the  Court 
for  this  decision  in  Farrington  v.  Lee  is,  that  if  an  action 
of  assumpsit  for  g;oods  sold,  and  on  an  insimul  oomputas- 
set  be  not  barred,  then  the  exception  would  extend  to  all 
actions  between  merchants  and  their  fiu^tors,  as  well  as  to 
actions  of  account  The  dictum  of  Lord  J7ott,  in  Cheifefy 
V.  Bond{c),  ''that  by  the  exception  in  the  statute  concerning 
merchants'  accounts,  no  other  actions  are  excepted,  but 
actions  ofaccount'' was  extrajudicial.  RhodeeY.Smethuret^d), 
and  Smith  v.  Brown  (« ),  were  also  referred  ta 

Montague  Smith,  contra.  The  exception  in  the  statute 
does  not  apply  to  actions  of  indebitatus  assumpsit  The 
contrary  opinion  has  arisen  from  confounding  the  exoeptioa 
of  merchants*  accounts  with  the  doctrine  of  acknowledg- 
ment of  the  previous  items.  The  plain  construction  of  the 
statute  IB,  that  actions  of  account,  &c.,  are  barred,  except 
such  actions  of  account  as  concern  the  trade  of  merchan- 
dize. Webber  v.  Tivitt  is  an  express  authority  to  that  eflfect 
In  Martin  v.  Delboeif),  which  was  a  special  assumpsity 
Twisden,  J.,  says,  ''I  never  knew  but  that  the  word  aooounts 
in  the  statute,  was  taken  only  for  actions  of  account;  and  it 
appears  from  a  report  of  the  same  case  in  Kebte{g)^  that 

(a)  6  M.  &  W.  666.  (e)6TAunt 340;  2  Marsh.  41. 

(b)  ]  Chan.  Cas.  162.  (/)  1  Mod.  70. 

(c)  1  Show.  341.  (si)  p.  717. 
(if)  4  M.  &  W.  42. 
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the  plaintiff  prayed  leave  to  discontinue,  on  payment  of  1B41. 
co0t8»  in  Older  that  he  might  bring  an  action  of  account 
FarringUm  v.  Lee,  and  Chevehf  v«  Band  are  also  authorities 
fiur  the  position  contended  for.  In  Godfrey  v.  Saunder»(a), 
the  pkuntiff  declared  in  account  Other  audiorities  are  col- 
lected in  Comyn's  Digest,  tit  ^  Temps,''  (G  6),  and  Bac.  Abr. 
tit  **  LknitaHan  of  Actions,^  (£)•  The  above  cases  are 
only  impugned  by  the  note  to  JFebber  v.  Timll,  which  has 
been  refened  to»  and  the  dicta  of  Lord  Kenyon  in  Coiling 
V,  SiouUUng,  and  Cranch  v.  Kirkman  (b),  but  it  is  clear 
that  the  latter  cases  were  not  actions  relating  to  merchantu^ 
aooountSy  and  the  true  ground  of  those  decisions  was,  that 
the  items  for  which  credit  had  been  given  within  six  yeais, 
were  evidence  of  an  open  account  and  of  a  promise  to  pay 
the  balance.  [Parke,  B. — It  is  very  improbable  that  the 
Legislature  should  have  meant  to  include  indebitatus  as* 
sompeit  within  die  exception,  for  that  form  of  action  was 
hardly  established  when  the  statute  passed,  I  believe  the 
first  instance  on  record,  is  that  of  SladeU  case,  in  the 
reign  of  ElizabetL]  There  is  reason  why  the  exception 
should  be  confined  to  actions  of  account,  for  in  those  actions 
auditors  examine  both  sides  of  the  account,  while,  in  assump- 
sit one  side  only  is  investigated.  Robinson  v.  Alexander  (c), 
is  in  &vour  of  the  defendant;  in  Foster  v.  Hodgson{d), 
Lcxd  Eldon,  after  referring  to  the  authorities,  concludes  with 
a  doubt  Secondly,  the  rejoinder  shews  a  statement  of  ac- 
count, and  no  item  within  six  years.  [Parke,  B. — ^But  it 
ought  to  have  i^peared  that  it  was  agreed  to  by  the  other 
side.] 

Martin  replied. 

Ckir.  ado.  vuU. 

Pares,  B.,  now  delivered  the  judgment  of  the  Court 
This  was  an  action  of  indebitatus  assumpsit,  the  four  first 

(a)  3  Wflt.  73.  (c)  S  Bligb,  352. 

(6)  Peaks,  N.  P.  121.  (c^  19  Ves.  ISO. 
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1841.  counts  being  jfor  work  and  laboor,  money  lent,  money  paid» 
^^^g  and  for  inteieet.to  these  coontB^  the  defendant  pleaded  the 
and  Another  Statute  of  lioutatioQSi  and  the  plaintiff  replied,  that  he  and  the 
Hajoo.  defendant  were  both  merchants^  and  that  the  causea  of  action 
in  the  four  first  counts  of  the  dedaiation  arose  in  a  oonrse  of 
dealing  carried  on  between  the  plaintiff  and  the  defendant, 
as  merehant  and  merchant,  and  were  items  in  an  <^n  un* 
settled  account  between  them,  as  sodi  mercfaantay  and  which 
said  accounts  contained  various  items  in  feyour  of  the  de> 
fendant,  and  the  balance  doe  on  which  he,  the  jdainti^ 
sought  to  recover  in  the  present  action.  The  defendant  re- 
joined that  no  item  cm  either  side  of  the  account  accrued 
due  within  sik  years,  and  that  more  than  six  years  befere 
bringing  the  action,  the  plaintiff  had  stated  the  said  aooount 
to  the  defendant,  as  the  balance  thereof  mentioned  in  the 
replication  to  this  rgoiiider.  There  was  a  demurrer,  and 
joinder  in  demurrer,  and  the  question  for  our  decision  ie^ 
whether,  on  these  pleadings,  the  plaintiff  is  entitled  to  r^ 
cover?  We  think  he  is  not  The  plea  of  the  Statute  of 
Limitations  is  a  ccHnplete  bar,  unless  the  plaintiG^  by  his  le- 
plicationi  could  take  the  case  out  of  its  operation ;  he  at- 
tempts to  do  so,  by  bringing  it  within  the  exception  in  the 
statute,  as  to  merchants'  accountB^  but  we  think  that  ex- 
ception does  not  apply  to  an  action  of  indebitatus  assumpsit 
for  the  several  items  of  which  the  account  is  composed,  or 
for  the  general  balance,  but  <»ily  to  a  proper  action  of  ac* 
count,or  perhaps  also  an  action  cm  the  case  for  not  accounting. 
Alfhougih  there  is  no  reported  case  expressly  covering  the 
present,  yet  there  are  many  coming  near  it,  and  in  whidi 
the  dicta  of  very  eminent  judges  fully  warrant  the  view  we 
have  taken  of  the  subject  Webber  v.  TioiU(a)  was  an 
action  of  indebitatus  assumpsit  for  goods  sold  and  deUvered, 
and  money  had  and  received,  and  on  an  account  stated ;  the 
plea  was  the  Statute  of  Limitations.  Replication,  that  the 
money  sought  to  be  recovered,  became  due,  and  payable  on 

(a)  2  Sannd.  124. 
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trade  between  plaintiff  andHflfimdantaamerchants^  andwhcdly  1841. 
concemiDg  the  trade  of  merchantB;  the  replication  was  held  iii^i 
bad;  and  Morion,  J.,  said,  *^  that  no  action  but  an  action  of  *^  AaoUwr 
account  waa  excepted,"  the  reporter^  it  ia  tnie,  adds,  that  Haiab. 
the  odier  judges  said  nothing  thereto,  but  gave  a  judgment 
Soar  the  defendant  without  assigning  their  reasona ;  and  cer- 
tainty in  that  case,  as  one  part  of  the  demand  was  on  an  ac- 
count stated^  and  even  the  residue  did  not  appear  to  haare 
accrued  due,  in  a  coarse  of  mutual  accounts,  it  was  not  ne*- 
cessaty  to  go  the  full  length  of  what  was  said  by  Morton,  J. 
So  in  Martin  v.  Dehoe  (a),  TwUden,  J«9  is  reported  to  have 
said,  ^  I  never  knew  but  that  the  word  accounts  taken  in 
the  statute  was  taken  only  for  actions  of  accounts  f  diat 
case,  however,  was  an  action  of  assumpsit  on  a  promise  to 
pay  a  certain  sum  out  of  the  proceeds  of  goods  sent  to  the 
defendant  as  a  merchant  beyond  sea,  and  the  Court,  doubt- 
ing whether  it  appeared  on  the  declaration  or  not,  to  be  on 
an  account  stated,  gave  leave  to  discontinue,  so  that  the 
question  whether:  the  statute  applied  to  actions  of  ao- 
oonnt  only,  was  not  decided.  •  The  same  observation  ap- 
plies to  the  case  of  Farringion  v.  Lee  (i),  in  that  case^ 
however,  three  of  the  judges  were  of  opmion  that  the  ex* 
ception  in  the  statute  applied  only  to  actions  of  account 
In  none  of  these  cases,did  the  fects  necessarily  call  fer  a  de- 
dflion  whether  the  exception  did  or  did  not  at  all  apply  to 
the  action  of  assumpsit,  still  the  dicta  of  the  judges  in  those 
cases  are.  entided  to  great  weight,  unopposed  as  they  axe  by 
any  conflicting  authority  ^diatsoever.  But,  independent  of 
anthority,  we  are  (^opinion  that  the  reasonable  construction 
<^  the  statute  recognises  such  a  restriction,  as  the  dicta  of  the 
judges  in  the  cases  we  have  referred  to  clearly  sanction:  the  ^ 
words  are,  '^all  actions  of  account,  and  upon  the  case,  other 
ttum  such  accounts  as  concern  the  trade  of  merchandise 
between  merchant  and  merchant,  their  factors  or  servants.'' 
Now,  as  was  said  by  Scroggs,  J.,  in  the  case  of  Farri$igton  v. 

(a)  1  Mod.  70 ;  1  Vent  S9.        (()  1  Mod.  369;  2  Mod.  311. 
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1841.  Lee^  if  the  Legislature  had  meant  to  include  in  the  ezoepdoD 
^J^Jjg^  otheractions  than  actions  of  account,  the  language  would  pio- 
and  Anotbflr  bably  have  been  ''other  thansuch  an  action  as  concerned  die 
ILuoB.  trade  of  merchandize,*'  and  not  *<  other  than  such  accounts;' 
indeed,  it  is  difficult  to  say  that  an  action  of  indebitatus  ss- 
sumpeit  for  gjoods  sold  and  delivered,  or  for  mcmey  had  and 
received,  can,  under  any  circumstances,  be  described  as  an 
action  having  any  reference  to  accounts ;  it  would  have  been 
still  more  difficult  to  say  so,  at  the  time  when  the  Statute  of 
Limitations  was  passed.  When  a  merchant  plaintiff  bciDgji 
an  action  for  goods  sold  and  delivered,  money  paid,  (nranyof 
the  other  items  which  may  constitute  his  demand  against 
the  merchant  defendant,  with  whom  he  had  had  mutosl 
dealings,  he  is  rather  repudiating^  than  enforcing  acooimtB; 
indeed,  by  the  comparatively  modem  statute  of  set-d^  the 
defendant  may  now  have  the  benefit  of  his  counter  demand, 
but  that  was  not  the  case  at  the  date  of  the  Statute  of  Lumta- 
tions,  and  we  must  construe  the  statute  now  as  it  ooj^t  to 
have  been  construed  immediately  after  it  became  law.  At 
that  time  there  was  no  proceeding  at  law,  by  which  motnal 
demands  could  be  set-off  against  each  other,  but  actions  of 
account,  and,  consequently,  there  were  no  oth^  actions  in 
any  manner  connected  with  accounts  properly  so  called  h 
does  not  at  all  vary  the  case,  that  the  plaintiff  seeks  only  to 
recover  what  he  calls  the  balance  due  on  the  account;  if 
that  balance  has  been  stated  and  agreed  to,  then  all  the 
authorities  shew  it  is  altogether  out  of  the  excepti<m;  if  it 
has  not  been  stated  and  agreed  to,  then  it  is  only  what  the 
plaintiff  chooses  to  call  a  balance,  the  accuracy  of  idiich 
the  defendant  had,  at  the  time  of  passing  the  Statute  of 
-  Limitations,  no  means  of  disputing  in  an  acticm  of  asBun^Mt 
Our  view  of  the  case  is  much  assisted  by  considering  thtf 
the  exception  clearly  would  not  apply  to  the  acticm  of  debt 
brought  for  the  very  same  demand,  and  it  is  difficuh  to  be- 
lieve that  the  Legislature  could  have  intended  to  pieserte 
the  ri^t  in  one  form  of  action  but  to  bar  it  in  another. 
The  statute  is  unfortunately  worded  looedy,  and  great 
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latitude  has  been  adopted  in  construing  it;  for  instance^  the 
saving  clause^  in  cases  of  disability,  section  7,  does  not^  in 
terms,  mention  any  actions  on  the  case,  except  actions  on 
the  case  for  words,  and  yet  it  has  always  been  held  to  extend 
to  all  actions  on  the  case,  from  the  manifest  inconvenience 
of  a  contrary  construction,  Chandler  v.  Vikti  (a) ;  and 
iS,  in  holding  that  the  exception  as  to  merchants'  accounts 
is  confined  to  actions  of  account,  we  are  doing  any  violence 
to  the  literal  construction  of  the  statute  (which  now  we  do  not 
feel  to  be  the  case,)  we  are  certainly  deviating  &r  less  than 
was  done,  by  holding  that  the  words  ^^  action  on  the  case 
for  words"  in  the  7th  section  apply  to  all  actions  on  the  case 
whatever*  We  are  aware  that  in  thus  confining  the  ex* 
ception  to  actions  of  account,  we  are  in  some  measure  acting 
in  opposition  to  what  is  represented  to  be  law  by  Mr.  Seijt 
Williams,  in  one  of  his  very  learned  notes  to  the  case  of 
Webber  v.  TiiAlL  In  note  7,  he  seems  to  represent  the  ex- 
ception as  extending  to  actions  on  the  case,  as  well  as  actions 
of  account,  but  on  examination,  it  will  be  found  that  the 
aathoiities  to  which  he  refers,  although  the  language  of  the 
judges  on  the  subject  is  not  very  distinct,  are  not,  in  fact, 
cases  at  all  depending  upon  the  exception  as  to  merchants' 
accounts,  but  are  merely  cases  of  mutual  running  accounts, 
extending  over  a  space  of  far  more  than  six  years  before 
the  commencement  of  the  action,  but  in  which  there  have 
been  items  within  that  period,  though  the  latter  items,  re- 
cognized as  part  of  the  current  account,  have  been  taken  in 
many  cases,  as  amounting  to  an  admission  that  the  whole 
account  is  open,  and  something  due,  and  this,  before  Lord 
Tenterden^s  act,  the  9  Grea  4,  c  14,  was  sufficient  to  take 
the  case  out  of  the  statute,  not  on  the  exception  as  to  mer- 
chants' accounts,  but  because  the  adoption  of  the  latter  items 
was  held  to  amount  to  a  new  promise  to  pay  the  old  balance 
due  on  the  account,  over  whatever  period  of  time  it  might 
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extend.  This  distinction  is  adverted  to  by  Lord  Kewytrnt 
in  Catlin  v.  Skoulding  (a),  and  there  can  be  no  doubt  that 
this  latter  kind  of  exception  out  of  the  operation  of  the 
statute  arising  fix)m  the  existence  of  items  in  a  current  ac- 
count within  six  years  before  action  brought,  applied  to 
actions  of  assumpsit,  and  also  to  actions  of  debt,  but  the 
cases  in  which  that  doctrine  has  been  acted  on  here,  pro* 
ceeded  on  principles  wholly  independent  of  the  exception 
as  to  merchants'  accounts,  and  do  not  appear  to  us  to  afiRxrd 
any  support  to  the  notion  that  that  latter  exception  can  be 
applied  to  an  action  like  the  present  Our  opinion  bdng 
that  the  replication  is  bad,  it  *is,  perhaps,  not  absolutely  ne- 
cessary for  us  to  say  anything  as  to  the  rejoinder  by  wfaidi 
the  defendant  seeks  to  get  rid  of  the  replication,  by  saying 
that  all  the  items  of  the  account  are  of  more  than  six  yeanf 
standing.  We  think  it,  however,  right  to  say,  that  in  giving 
judgment  for  the  defendant,  we  proceed  solely  on  the  in- 
sufficiency of  the  replication,  and  not  on  the  rejoinder. 
Whatever  doubt  might  have  existed  formerly  on  the  ques- 
tion whether  the  exception  as  to  merchants'  accounts  ^ 
plied  to  accounts  in  which  there  has  been  no  item  on 
either  side  for  more  than  six  years,  that  seems  to  us  now  to 
be  entirely  set  at  rest  by  the  decision  of  the  House  of  Lords 
in  Robinson  v.  Alexander  (6),  that  was  a  case  brought  by 
appeal  from  the  Court  of  Chancery,  being  a  case  of  mer- 
chants' accounts,  in  which  there  had  been  no  item  on  either 
side,  for  a  period  greatly  exceeding  six  yean  previous  to 
the  filing  of  the  bill.  The  defendant,  by  his  answer,  insisted 
on  the  Statute  of  Limitations  as  a  bar  to  the  account  sought 
by  the  bill,  and  there  is  no  doubt  it  would  have  been  a  bar 
if  the  exception  as  to  merchants'  accounts  is  confined  to 
cases  where  there  has  been  some  item  of  account  within  ox 
years.  His  Honor,  the  Vice  Chancellor,  held  the  case  to 
be  within  the  exception  of  the  statute,  and  the  House  of 


(a)  6  T.  R.  193. 
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Lords,  after  taking  time  to  consider,  a£Brmed  the  decree  of 
his  Honor.  We  have  adverted  to  this  only  for  the  purpose 
of  shewing  that  our  judgment  proceeds  not  on  the  ground 
of  there  having  been  no  item  of  account  within  six  years, 
but  solely  on  the  ground  that  the  exception  in  the  statute  is 
inapplicable  in  such  an  action  as  the  present.  Judgment 
most,  therefore,  be  for  the  defendant 
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Judgment  for  Defendant 


Dixon  v.  Thobold. 

Montague  chambers  moved  for  leave  to  sign 
judgment  on  a  scire  &cias  for  default  of  appearance,  upon 
an  affidavit,  which  stated,  tiiat  the  defendant  had  called  at  a 
house  at  Hoddesdon,  and  was  told  by  a  female  he  found  ther^, 
and  who  represented  herself  to  be  the  defendant's  house- 
keeper, that  he>  the  defendant,  was  somewhere  in  London, 
and  that  she  could  not  account  for  his  absence,  except  that 
he  was  avoiding  l^al  process :  whereupon  he  left  the  notice 
with  her.  He  contended,  that  it  was  sufficient  to  shew  that 
the  defendant  was  concealing  himself,  in  order  to  avoid  his 
creditors. 

Lord  Abinoeb,  C.  B.— That  is  sufficient    Toumay  sign 

judgment 

Rule  granted. 


Where  a  m^ 
tioe  of  scire 
iaciafl  was  left 
with  a  person 
whoTODre* 
seated  nerself 
to  be  the  de- 
fendants 
housekeeper, 
and  who  stated 
ihat  the  de- 
fendant was 
somewhere  in 
London»and 
that  she  could 
not  aooonnt  for 
hliabsenee, 
except  that  he 
was  avoiding 
legal  prooess, 
the  Court 
granted  a  rule 
to  sign  Judg- 
ment for  non- 
appearance. 
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SerjearUi  Inn  HaU,  4  May,  1841,  before  Pabke,  B. 

and  Alderson,  6. 


The  time  of 
deliTering  out 
a  fiat  in  bank- 
ruptcy as  an 
operative  in- 
itrument,  is 
**  the  date  and 
issaing'*  within 
2  &  3  Vict., 
c  29,  and, 
primii  facie,  the 
time  of  deliver- 
ing it  out  of 
the  Bankrupt 
Office  if  that 
time. 

A  docket 
was  struck, 
and  a  fiat  be- 
spoke and  paid 
for  at  twelve 
o'clock.  About 
two  the  bank- 
rupt's goods 
were  seised 
under  a  fieri 
fiunas.     On 
the  same  day, 
but  after  the 
seisure,  the  fiat 
was  cdledfor, 
and  obtained 
from  the  Bank- 
rupt Office.   It 
did  not  appear 
whether  it  had 
been,  at  any 
previous  time 
oelivered  out  to 
the 


itor  or  any 
person  on  his 
behalf:  Hdd, 
that  the  exe- 
ention  was  pro- 
tected bj  2  & 
3  Viot,  c  29. 


Pewtress  and  Others  v.  Annan. 

L  HIS  was  an  issue  under  the  Interpleader  Act,  to  try  the 
validity  of  an  execution  as  against  the  assignees  of  the  de- 
fendant, who  had  become  bankrupt.  The  parties  consented 
to  state  a  special  case,  and  to  abide  by  the  dedsioD  of 
Aldersouy  B. 

The  case  was  as  follows :  The  plaintifis  are  wholesfik 
stationers,  in  Gracechurch  Street,  in  the  city  of  LoDdoo. 
The  defendant  is  a  printer,  residing  in  Wading  Stiwt, 
London.  The  defendant  being  indebted  to  the  plaintifi 
in  the  sum  of  639^  8#.,  and  being  pressed  for  the  payment 
of  it,  on  the  7th  day  of  December,  1840,  executed  a  war- 
rant of  attorney,  authorizing  the  plaintiflb  to  enter  up  a 
judgment  against  him,  for  the  sum  of  1278A  16#.,  with  a  de- 
feazance  thereon,  indorsed  for  the  payment  of  the  said  sum 
of  639£  8«.,  the  debt  due  to  the  plaintiffi,  with  kwfbl  in- 
terest, on  the  7th  day  of  January,  1841.  The  wanantof 
attorney  was  duly  registered  on  the  11th  day  of  December, 
1840.  On  the  20th  day  of  February,  1841,  the  defendant 
became  bankrupt,  by  beginning  to  keep  his  house  with 
intent  to  defeat  or  deky  his  creditors.  On  the  8th  day  of 
March,  1841,  the  plaintifis  entered  up  judgment  c^n  the 
said  warrant  of  attorney,  and  sued  out  a  writ  of  fieri  facias 
directed  to  the  sheri£&  of  London,  requiring  them  to  feiy 
upon  the  goods  and  chattels  of  the  defendant,  the  som  of 
623/:  6s.  dd.,  due  to  the  said  plaintiff  upon  the  said  jo4g- 
ment,  with  interest  thereon,  at  4A  per  cent  per  annonii 
firom  the  8th  day  of  March,  1841,  with  ISi.  costs  of  exe- 
cution, besides  poundage,  officers'  fees,  &c.  The  judgment 
was  so  signed  between  the  hours  of  eleven  and  twelve  o'clock 
on  Monday,  the  8th  day  of  March,  and  the  writ  of  fieri 
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fiuiiasy  lodged  at  the  Secondaries'  Office,  in  Basinghall 
Street,  at  twelve  o'clock  at  noon,  the  warrant  on  this  writ 
was  directed  to  John  Edward  Whittle,  an  officer  of  the  said 
sherifi  of  London,  who,  at  fifteen  minutes  before  two  of  the 
dock  in  the  afternoon  of  the  same  day,  levied  the  execution 
upon  the  defendant's  goods,  at  his  house,  in  Watling  Street, 
and  left  a  man  in  possession.  On  the  same  8th  day  of  March, 
twelve  o'clock  at  noon,  a  docket  was  struck  against  the  de- 
fendant, upon  the  petition  of  James  Battersbee,  of  Croydon, 
in  the  county  of  Surrey,  Gentleman,  and  a  fiat  bespoken 
and  paid  for,  and  in  the  afternoon  of  the  same  day,  but  after 
the  said  execution  had  been  levied,  the  fiat  was  called  for 
and  obtained  fix>m  the  Bankrupt  Office.  The  fiat  was 
dated  the  8th  day  of  March,  1841.  After  the  execution 
had  been  levied,  viz.  between  the  hours  of  five  and  six 
in  the  afternoon  of  the  same  day,  the  following  notice  was 
served  on  the  said  sherifis,  and  on  the  man  in  possession, 
under  the  said  warrant.  ^^  To  the  sherifis  of  London, 
their  secondaries,  officers,  bailifis,  and  all  others,  to  whom 
it  doth  or  may  concern.  I  hereby  give  you  notice,  that  a 
fiat  in  bankruptcy,  granted  on  the  petition  of  James  Bat- 
tersbee,  of  Croydon,  in  the  county  of  Surrey,  Gentleman, 
bearing  date  the  8th  day  of  March,  1841,  hath  been  duly 
issued  against  Wm.  Annan,  of  No.  46,  Watling  Street,  in  the 
city  of  London,  Printer,  &c.,  that  the  same  fiat  is  gprounded 
on  an  act  of  bankruptcy  previously  committed  by  the  said 
Wm.  Annan,  and  the  said  fiat  will  be  opened  and  prosecuted 
immediately.  And  I  hereby  give  you  further  notice  to 
withdraw  firom  the  possession  of  the  goods,  chattels,  and 
effects  seized  by  you,  under  the  execution  issued  against  the 
goods  and  chattels  of  the  said  Wm.  Annan,  and  you  are 
hereby  required  not  to  sell,  or  otherwise  part  with  the  same. 
And  I  hereby  give  you  fiirther  notice,  that  in  case  you  sell, 
or  otherwise  part  with,  or  dispose  of  the  said  goods,  chattels, 
and  effects,  seized  as  aforesaid,  an  action  will  be  commenced 
against  you  for  so  doing.  Dated  this  8th  day  of  March, 
1841. 
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Robert  Russell^   No.   11,  Wellington  Stieet,   Lmdon 
Bridge,  Southwark.     Solicitor  to  the  fiat" 

It  is  not  alleged  that  the  plainriffshad  any  prerious  notice 
or  information  of  an  act  of  bankruptcy,  docket,  or  fiat.    The 
said  fiat  was  opened,  and  the  defendant  was  duly  adjudged 
a  bankrupt  upon  the  said  act  of  bankruptcy  on  the  9th  day 
of  March,  1841,  and  on  the  same  day,  one  of  the  messengera 
of  her  Majesty's  Court  of  Bankruptcy  took  possession  of  die 
premises  of  the  said  defendant  in  Wading  Street  aforesaid, 
and  for  and  on  behalf  of  the  assignee  of  his  estate  and  eflfects 
claimed  the  said  goods  and  chattels  so  seized  by  the  said 
sherifis  as  the  goods  and  chattels  of  the  said  aasignee. 
Alexander  Bymer  Belcher  and  the  sidd  James  Battersbee 
were  duly  chosen  and  appointed,  and  now  are  the  aasignees 
of  the  estate  and  effects  of  the  said  defendant.     On  the  18di 
day  of  March,   1841,  a  judge's  summons,  requiring  the 
plainti£b  and  the  assignees  of  the  defendant  to  shew  cause 
why  they  should  not  appear  and  state  the  nature  and  par- 
ticulars of  their  respective  claims  to  the  goods  and  chattels 
seized  by  the  sherifis  of  London,  under  the  writ  of  fieri 
fiu^ias  issued  in  this  cause,  and  maintain  or  relinquish  the 
same,  and  abide  by  such  order  as  might  be  made  herein, 
was  attended  on  behalf  of  the  plaintifls  and  the  assignees  of 
the  defendant,  and  the  sheriflb  of  London,  and  the  followii^ 
order  was  made  by  the  Honorable  Mr.  Baron  Alderson: 
''Upon  hearing  the  counsel  of  the  plaintifis,  and  attcMmeysor 
agents  for  the  assignees  of  the  defendant,  and  for  the  sherifi 
of  Tiondon,  and  upon  reading  the  affidavit  of  John  Edwaid 
Whitde,  I  do  order  that  the  goods  seized  under  the  fieri  fiidas 
herein,  be  sold  by  the  said  sherifis ;  and  the  money  brought 
into  Court,  deducting  the  expenses  of  the  sale  by  the  said 
sherifis,  and  that  then  the  said  sheriffs  be  discharged;  and 
that  if  the  parties  will  consent  to  a  special  case,  let  them 
state  it;  and  if  not,  I  order  that  an  issue  be  tried,  whether 
at  the  time  the  execution  levied,  the  execution  was  valid  as 
against  the  assignees  of  the  defendant,  that  the  assignees  be 
the  plaintiffs,  and  the  execution  creditorB  defendants."   Hie 
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plaintiflB  and  the  assignees  of  the  defendant  agree  that  the 
Honorable  Mr,  Baron  Alderson  shall  dispose  of  the  merits 
of  their  claims,  and  determine  the  same  in  a  summary  man. 
ner,  and  they  further  agree  that  the  question  for  the  opinion 
of  his  Lordship,  on  the  fiicts  above  stated,  is. 

Whether,  at  the  time  the  execution  was  levied,  it  was 
valid  against  the  assignees  of  the  defendant?  If  his  Lordship 
shall  be  of  opinion  in  the  affirmative,  he  will  direct  that  the 
money  paid  into  Court,  under  the  said  order,  shall  be  paid 
to  the  plaintiffs,  but  if  in  the  negative,  then  to  the  assignees 
of  the  defendant  It  came  on  for  ai^ument,  before  Parker 
B.,  and  Alderson,  B.,  at  Serjeants'  Inn. 


1841. 


PEWTRB88 

and  Others 
Amnam- 


Dowlingy  for  the  assignees.  The  assignees,  in  this  case, 
are  entitled  to  have  judgment  The  words  of  the  2  &  3 
Vict,  c  29,  are  **  Whereas  by  an  act  passed  in  the  sixth 
year  of  the  reign  of  his  late  Majesty,  king  Greorge  the 
Fourth,  intituled  'an  act  to  amend  the  laws  relating  to 
bankrupts',  it  was,  among  other  things  enacted,  that  all  pay- 
ments, really  and  bon&  fide  made  by  any  bankrupt,  or  by 
any  person  on  his  behalf,  before  the  date  and  issuing  of  the 
commission  agunst  such  bankrupt,  to  any  creditor  of  such 
bankrupt,  (such  payment  not  being  a  fraudulent  preference 
of  such  creditor),  should  be  deemed  valid,  notvdthstanding 
any  prior  act  of  bankruptcy  by  such  bankrupt  committed, 
and  that  all  payments  really  and  bona  fide  made  to  any 
bankrupt,  before  the  date  and  issuing  of  the  commission 
against  such  bankrupt,  should  be  deemed  valid,  notwith- 
standing any  prior  act  of  bankruptcy  committed,  and  that 
such  creditor  should  not  be  liable  to  refimd  the  same  to  the 
assignees  of  such  bankrupt,  provided  the  person  so  dealing 
with  the  bankrupt,  had  not,  at  the  time  of  such  pay- 
ment to  such  bankrupt,  notice  of  any  bankruptcy  com- 
mitted: and  whereas  by  an  act  passed  in  this  present  session 
of  parliament,  intituled, '  an  act  for  the  better  protection  of 
purchasers  against  judgments,  crown  debts,  lis  pendens,  and 
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fiats  in  bankruptcy,  it  is,  amongst  other  things  enacted,  that 
all  conveyances  by  any  bankrupt,  bona  fide  made  and  exe* 
cuted  before  the  date  and  issuing  of  the  fiat  against  sodi 
bankrupt,  shall  be  valid,  notwithstanding  any  |»ior  act  of 
bankruptcy  by  him  committed,  provided  the  person  or  po^ 
sons,  to  whom  such  bankruptcy  so  conveyed,  had  not,  at  the 
time  of  such  conveyance,  notice  of  any  prior  act  of  bank- 
ruptcy by  him  committed :  and,  whereas,  it  is  expedient, 
that  further  protection  should  be  given  to  persons  dealing 
with  bankrupts,  before  the  issuing  of  any  fiat  against  them : 
be  it  therefore,  enacted,  by  the  Queen's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  lords 
spiritual  and  temporal,  and  commons,  in  this  present  par- 
liament assembled,  and  by  the  authority  of  the  same,  that 
all  contracts,  dealings,  and  transacdons,  by  and  with  any 
bankrupt,  really  and  bon&  fide  made  and  entered  into, 
before  the  date  and  issuing  of  the  fiat  against  him,  and  all 
executions  and  attachments  against  the  lands  and  tenements^ 
or  goods  and  chattels  of  such  bankrupt,  bonA  fide  executed 
or  levied  before  the  date  and  issuing  of  the  fiat  shaU  be 
deemed  to  be  valid,  notwithstanding  any  prior  act  of  bank, 
ruptcybysuch  bankrupt  committed;  provided  the  person 
or  persons  so  dealing  with  such  bankrupt,  or  at  whose  suit, 
or  on  whose  account  such  execution  or  attachment  shall 
have  issued,  had  not,  at  the  time  of  such  contract,  dealing, 
or  transaction,  or  at  the  time  of  the  executing  or  levying 
such  execution  or  attachment,  notice  of  any  prior  act  of 
bankruptcy  by  him  committed ;  provided  also,  that  nothing 
herein  contained  shall  be  deemed  or  taken  to  give  validity  to 
any  payment  made  by  any  bankrupt,  being  afinudulent  pre- 
ference of  any  creditor  or  creditors  of  such  bankrupt,  or  to  any 
execution,  founded  on  a  judgment  on  a  warrant  of  attorney 
or  cognovit  given  by  any  bankrupt,  by  way  of  such  fimudulent 
preference."  In  the  first  place,  even  if  the  word  '<  issuing" 
stood  alone  in  this  act,  2  &  3  Vict  c.  29,  it  sufficiently 
appears  firom   the  case,   that  the  fiat  had  issued  befixe 
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the  execution  was  levied,  or  at  least  the  contrary  is  not 
shewn  by  the  execution  creditor.  And,  secondly,  the  words 
^  date  and  issuing^  are  conclusive,  because,  even  admitting 
the  execution  to  have  been  levied  before  the  issuing  of  the 
fiat,  it  cannot,  on  the  facts  stated  in  this  case,  in  any  sense, 
be  said  to  have  been  leyied  before  its  *'  date."  As  to  the 
first  point,  no  substantial  distinction  can  be  pointed  out  be- 
tween the  phrase  **  issuing^  in  tiie  present  act  of  2  &  3  Vict, 
c.  29,  and  the  phrase  ^  sued  forth"  in  the  general  bankrupt 
act  of  6  Gea  4,  c.  16,  s.  6,  as  to  which  latter  phrase  it  has 
been  expressly  decided  by  the  Court  of  Review,  and  after- 
wards by  the  Lord  Chancellor,  on  appeal,  that  tiie  fiat  is 
to  be  conddered  as  ^^sued  forth,"  at  the  time  when  the  ap- 
plication for  it  is  made  of  the  petitioning  creditor,  and  docket 
struck,  althou^  the  fiat  has  not  been  delivered  out  by 
the  officer  (a).  Also  in  Watkins  v.  Maund  (6),  it  was  held, 
by  Lord  EUenborought  that  where  a  commission  of  bank* 
rapt  had  passed  the  great  seal,  although  it  was  never  opened 
or  acted  upon,ithad  issued  within  the  meaning  of  die49  Geo.  3, 
c  121.  The  same  doctrine  may  be  collected  from  Ex  parte 
Freeman  (c),  and  WydovofCs  case  (d).  It  would  be  presuming 
laches  in  the  Lord  Chancellor,  to  conclude  that  the  fiat 
had  not  been  issued,  when  everything  was  done  by  the 
petitioning  creditor  to  entide  himself  to  have  it  issued; 
and  as  the  presumption  must  be  the  other  way,  that  the 
Lord  Chancellor  performed  his  duty,  by  issuing  the  fiat 
at  the  proper  time,  it  rests  upon  the  execution  creditor 
to  rebut  that  presumption,  by  shewing  that  it  was  not,  in 
&ct,  issued,  till  a  later  period.  Secondly,  at  all  events, 
the  introduction  of  the  word  ''date"  is  decisive  of  the 
question*  In  tiie  81st  section  of  the  6  Geo.  4,  c.  16,  (which 
tilts  act  of  2  &  3  Vict,  c.  29,  was  passed,  to  amend,)  tiie 
words  used,  with  regard  to  executions,  are,  **  all  executions, 
&C.,  bon&  fide  executed  or  levied  more  than  two  calendar 
months  before  the  issuing  of  such  commission ;"  and  in  the 


1841. 


Prwtress 
■ndOthen 

9. 

Annan. 


(a)  Re  Rowe,  4  Deac.  68. 
(6)  3  Campb.  308. 


(c)  1  Rose,  380. 

(d)  14  Ves.  91. 
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Pewtrbss 
andOthen 

Amvam. 


act,  2  &  3  Vict,  c  29,  the  wordB  used  are,  **  ezecated  or 
levied  before  the  date  and  iasoiiig  of  the  fiat"  Some 
meaning  muat  be  given  to  the  woxd  *'date/  and  the  only 
obvious  my  of  making  sense  of  it  is,  by  holding  that  it 
means  the  day  of  the  date,  and  that  in  order  to  entitle  an 
execution  creditor  to  the  benefit  of  the  act,  the  ezecotioa 
must  have  been  levied  at  some  time  on  the  day  before 
that  on  which  the  fiat  is  dated  This  will  exclude  many 
nice  and  troublesome  questions  as  to  a  firaction  of  a  day. 
The  case  of  Oodson  v.  Sanctuary  (a),  may  be  cited  on  the 
other  side  for  some  of  the  dicta  in  it,  but  on  the  view 
which  was  taken  by  TautUan,  J.,  and  on  which  the  case 
was  decided,  it  is  not  opposed  to  the  construction  con- 
tended for  by  the  assignees.  That  such  is  the  proper  view 
of  the  case,  appears  fix>m  the  authorities  collected  in  Cam. 
Dig.  tit ''  Tempt.*"  (A).  It  is  also  to  be  observed,  that  the 
assignees,  in  this  case,  represent  the  general  body  of  cre- 
ditors, whose  right  to  the  proper^  seized  in  execution 
becomes  vested  by  relation  at  the  time  of  the  act  of  bank- 
ruptcy, and  the  law  will  not  take  notice  of  the  finction  of  a 
day  for  the  purpose  of  defeating  a  vested  right  [Parke,  B. — 
That  is  aswiming  the  question,  whether  any  right  was  vested 
in  the  assignees  at  the  time  of  the  execution  being  levied.] 
It  is  not  shewn  by  the  case,  that  the  execution  was,  in  point 
of  &ct,  levied  before  the  ''  date  and  issuing  of  the  fiat,**  and 
it  was  for  the  execution  creditor,  who  chums  the  benefit  oi 
the  act,  to  bring  his  case  clearly  within  its  terms. 


WiUeti  for  the  execution  creditors.  The  only  difficulty, 
in  this  case  arises  fix>m  the  use  of  the  word  **  date,"  as  to 
which  two  questions  arise.  One  is,  whether  it  means  the 
day  of  the  date,  which,  it  is  submitted,  it  clearly  does  not 
It  has  no  necessaiy  connection  with  any  day,  though  for 
shortness  sake,  the  day  of  the  date  is,  in  ordinaiy  language^ 
sometimes  called  the  date.     It  merely  means  the  particular 


(a)  4  B.  &  Ad.  255 ;  1  Nev.  &  Man.  52,  S.  C. 
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time  and  place,  at  which  an  instniment  is  given  or  de- 
fivered.  This  meaning  was  adopted  in  Armitt  v.  Breame  (a). 
Then,  secondly,  if  date  does  not  mean  day  of  date,  does 
it  mean  anything  antecedent  to  issuing?  Clearly  not^  The 
recital  of  the  2  &  3  ^ct,  c.  29,  first  speaks  of  date  and 
issuing^  and  then  in  a  subsequent  sentence,  of  issuing 
only.  Also  in  the  81st  section  of  the  6  Geo.  4,  c.  16, 
the  term  **  date  and  issuing''  are  used  in  the  first  clause, 
and  '^  issuing"  only,  in  the  last,  evidently  in  the  same 
sense.  The  same  observation  applies  to  the  previous  bank- 
rupt code,  in  which  ^  issuing"  and  <^  date"  are  used  in- 
discriminately. The  49  Geo.  3,  c  121,  s.  2,  and  46  Geo.  3, 
c  125,  exemplify  this  position*  Besides,  the  word  **  date" 
is  certainly  susceptible  of  the  same  sense  as  '' issuing,"  and, 
therefore,  to  reconcile  the  words,  it  should  be  taken  to  be  used 
in  that  sense.  Therefore,  the  question  now  appears  to  be 
brought  to  this,  <*  What  is  the  issuing  of  the  fiatf  It  is 
submitted,  that  the  true  meaning  of  the  word  '^issuing,"  is 
delivery  out  of  the  custody  of  the  Lord  Chancellor,  as  a 
perfect  instrument  to  the  petitioning  creditor,  or  some  per- 
son on  his  behali^  and  not  merely  the  affixing  of  the  Chan- 
cellor's or  Master's  signature ;  and  this  construction  of  the 
word  appears  to  be  consistent  with  the  expressions  of  the 
Lord  Chancellor,  in  the  course  of  the  argument  in  WydxnmiB 
c(ue{b),  and  of  Lord  Ellenboroughy  in  fFatkim  v.  Maund{c). 
Also  in  Ex  parte  Freeman  (d),  although  the  great  seal  had 
been  actually  a£Bxed  to  the  commission ;  it  was  considered 
to  be  in  fieri,  while  it  remained  in  the  hands  of  the  Lord 
Chancellor.  As  to  iZ^  Mowe  {e\  that  case  was  decided  on 
quite  a  different  section  and  form  of  expression  firom  that 
which  occurs  in  the  present  case.  It  was  on  the  6th  section, 
which  requires  the  commission  to  be  **  sued  out,"  within  two 
months  after  declaration  of  insolvency.     Sir  John  Cross  and 


1841. 


Pewtbesb 
•ndOlhen 

Annan. 


(a)  2  Lord  Raym.  1076. 

(b)  14  Ves.  89. 
(e)  3  Campb.  308. 


id)  I  Rose*  380. 
(e)  4  Deac.  68. 
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PBWTRE98 

•ndOthen 

V. 

Annan. 


the  Lord  Chancellor^  in  their  judgmentSy  both  take  the  dis- 
tinction between  *' suing  out"  and  '^  issuing^  the  fiat,  the  fimner 
being  the  act  of  the  party  in  applying  for  the  fiat,  the  latter 
the  act  of  the  Court,  in  granting  it  This  distinctifm  is  also 
clearly  pointed  out  by  the  Lord  Chancellor  in  Wydoumt 
casSf  already  cited.  Applying  these  observations  to  the 
present  case,  it  appears  that  the  ^'  suing  forth''  of  the  fiat 
was  before  the  execution  levied,  but  that  the  ^  date  and 
issuing**  of  the  fiat,  was  after  the  levy.  The  execution  cie- 
ditor  is,  therefore,  entitled  to  retain  the  amount  of  the  levy. 
\Alder$(mi  B. — ^Is  there  any  authority  as  to  taking  notice  of 
firactions  of  a  day  in  such  a  case  as  the  present  ?]  Tes  I 
Thomas  v.  Desanges  (a),  and  Godton  v.  Sanctuary  (6).  Tlie 
latter  case  seems,  in  one  view  of  it,  to  be  decisive  in  fiivour 
of  the  execution  creditor,  though  it  certainly  may  be  ex- 
plained on  grounds  which  do  not  afiect  the  present 
He  was  then  stopped  by  the  Court 


Paske,  B. — There  must  be  judgment  for  the  execution 
creditor.  The  time  of  delivering  out  the  fiat  fiK>m  the 
hands  of  the  Lord  Chancellor  to  the  petitioning  creditor, 
or  some  person  on  his  behalf  as  an  <^perative  instrument,  is 
the  ''date  and  issuing'*  within  the  act;  and,  primA  fiK»e, 
the  time  of  delivery  out  of  the  Bankrupt  Office  is  that  time. 
Only  one  such  delivery  out  is  stated  in  the  case,  and  thai 
too  late,  and  we  cannot  intend  that  there  was  a  previous 
one,  in  order  to  defeat  the  execution. 


Aldebson,  B.— The  Bankrupt  Office  must,  in  Ak^  be 
considered  as  the  office  of  the  Lord  Chancellor  for  this 
purpose,  and  the  delivery  out  of  the  Bankrupt  Office  to  the 
petitioning  creditor,  or  some  person  on  his  behalf,  is,  prima 
fiune,  the  ''date  and  issuing"  of  the  fiat  If  there  was  any 
previous  delivery  to  any  person  on  behalf  of  the  petitioning 


(a)  2  B.  &  Aid.  686.      (6)  4  B.  &  Adol.  255 ;  1  Nev.  &  Man.  52»  S.  C. 
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creditor^  the  assignees  should  have  she^m  it  We  cannot 
presume  that  there  was  any  such  delivery.  Therefore,  I 
agree  that  there  must  be  judgment  for  the  execution  cre- 
ditor. 

Judgment  for  the  execution  creditor  (a). 


1841. 


Pewteess 
and  Others 

9. 

Annan. 


(a)  GuBNBTy  B.»  had  expressed 
a  similar  opinion  in  a  case  of 
nrquand  ▼.  BnU,  tried  st  the 
Nisi  Prius  Sittings,  at  Westmin- 
stefy  on  the  Friday  prerions,  but 
in  that  case  the  assignees  having 
proved  the  time  when  the  fiat  is- 
sued, and  the  execution  creditor 
not  having  offered  any  evidence 
of  the  time  of  levying  the  exe- 


cution, Gfimuy,  B.,  directed  the 
jury  that  they  might  presume, 
from  the  absence  of  such  evidence, 
that  it  had  not  been  lened  before 
the  date  and  issuing  of  the  fiat, 
and  there  was  a  verdict  for  the 
assignees.  Erie,  Piatt,  and 
Cleasbff  for  the  plaintiffs.  Sir 
F.  PoUock,  KeUy,  and  WiOei  for 
the  defendant. 
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1B41.  Ex  parte  Witty  and  Salt. 

The  oertiftctte  A  ALFO  URDy  Seijt,  moved  for  leave  to  amend  the  oer- 
ledgmentof  '  tificate  of  the  acknowledgment  of  two  married  women^ 
womei^uk^  taken  under  the  3  &  4  Wm.  4,  c.  74,  The  certificate  pur- 
under  the  3  &  ported  that  they  had  acknowledged  the  execution  of  in- 
74,  stated  them  deutures  of  lease  and  release;  they  were  parties  only  to 
knowi^^  ^®  indenture  of  release.  [Tindalf  C.  J. — How  can  we 
the  execati<m    order  the  amendment  after  the  fact  is  certified  and  swoni 

of  mdentaret 

ofleueand  to?]    The  case  might  be  considered  analogous  to  that  of 

were  pwtiet  Evan»  deoL  Datdes  and  Wifet  defendants  (a\  where  the 

dentimMof 'nL  ^^^^  ordered  an  amendment  of  the  roll^  by  an  indoxsement 

lease:  The  of  the  proclamations  of  a  fine,  at  the  Court  of  Great  Seflsions 

Court,  upoa 

motion,  refused  in  Wales,  under  the  11  Gea  4»  and  1  Wm.  4,  c  70. 

to  order  the 
amendment  of 

the  certificate.        TiNDAL,  C.  J.— The  cases  are  not  at  all  analogouai 

Maule,  J. — ^If  the  Court  were  to  grant  the  appUcatioo 
it' would  in  e£Pect  order  the  alteration  of  an  affidavit 


Motion  refiised 


(a) 


AMi0,  ToL  7p  p.  259  {  8.  C.  6  Ring.  N.  G.  239,  and  6Soott,S72. 


'^  Commonwealth  of 
Pemisylvania, 

City  of 

Philadelphia^ 

to  wit. 
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Ex  parte  Alice  Shaw. 

TALFOURDy  Seqt,  moved  that  the  aflBdavit  of  verificar  ThedBdayit 
tion  of  the  acknowledgment  of  Alice    Shaw,  a  married  acknowtedg- 
woman,  made  in  pursuance  of  the  3  &  4  Wm.  4,  c.  74,  and  Hed  womanT'^' 
of  the  rule  of  R  T-,  4  Wm.  4 (a),  might  be  received.     The  ^y;^^. 
proceedings  were  regular,  except  in  the  title,  and  com-  menoedaBfol. 
mencement  of  the  a£Bdavit  of  acknowledgment,  which  were  romembered 
asfoUow:—  lOthofDe- 

cember,  1840, 
osBie  before 

Be  it  remembered,  that  on  the  10th  me,  T.  B. 

day  of  December,  1840,  came  before  m<mof  PhilL 

me,  Thomas  Binns,  Esquire,  Alder-  jf^^^^^^^^i^ 

man  of  Philadelphia,  Commonwealth  ^^^^^  cotme 

of  law,  deponed 

of  Pennsylvania,  John   I9ack,  &c.,  andswom, 
and  in  due  course  of  law  deponed  and  sworn,  ftc.**  proceed^Sn" 

The  document  then  went  on  in  the  ordinary  form  of  an  *®/**™  ®^" 

*'    ^  ^        alndavit,  waa 

affidavit,  the  words  **  and  this  deponent  further  saith"  being  subecribed  by 

occasionAlly  introduced.     The  affidavit  was  signed  by  the  and  was  ac.  ' 

deponent,  and  was  stated  to  be  *' sworn  and  subscribed  ^"KJJJa^J^ 

before  me,  Thomas  Binns."    It  was  accompanied  by  the  tarfal  certifi- 

,     ^  y      ca*«-    The 

usual  notarial   certificate.    The  objection  raised  by  the  Coon  directed 

_    _        -_  _         ,  ,  the  affidavit  to 

officer  of  the  Court  was,  that  it  was  not  m  exact  com-  be  reoeiTed, 
pliance  with  the  form  given  m  the  rule  of  Court,  R  T.,  "^"^^^^^ 
4  Wm.  4     By  one  of  the  provisions  of  that  rule,  it  was  compUance 

•'  *^  with  the  rule 

declared,  '*  that  the  affidavit  shall  be  in  the  form  hereunto  of  H.  T.,  4 
annexed,  subject  to  such  variations  as  the  circumstances  of 
the  case  shall  render  necessary."  [Tindal,  C.  J. — ^This 
certainly  seems  a  very  unnecessary  alteration  in  the  form 
prescribed]  It  was,  however,  a  mere  formal  alteratioti« 
and  the  document  was  as  much  an  affidavit^  as  if  it  was 
drawn  up  in  the  exact  words  pointed  out  by  the  rule. 

TiNDAL,  C.  J.— The  document  at  first  would  seem  to  be 

(a)  Ante,  t61.  2,  p.  789. 
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1841.       a  mere  recital  that  John  Slack  was  sworn,  but  afterwards  it 
^^^        assumes  the  form  of  an  affidavit,  and  as  it  is  accompamed 
9.  by  the  certificate  of  a  notary  public,  I  think  it  may  pass. 

Fiat. 


.  Ex  parte  Bruck 

STdSSJ^  ^^P^^^'  ^^^*  °*^^^^  ^*^  Elizabeth  Bruce  might  be 
witht^liiL  permitted  to  convey  her  interest  in  a  certun  estate,  with- 
muirf^  woman  ^^^  ^®  concurrence  of  her  husband,  under  the  provisions 
herself,  upon  of  the  3  &  4  Wm.  4,  c.  74,  s.  91.  The  married  woman 
tmder  the  9i8t  herself  made  no  affidavit,  but  the  affidavits  of  two  other 
aTfif  4'wim  4  P^^'i^i^  ^^^  produced,  one  of  whom  stated  the  bankruptcy 
^^'f^^  of  the  husband,  while  the  other  deposed  to  his  disappear- 
oonTeyance  of    ance  fix)m  his  home  in  the  month  of  December,  1840. 

the  property  of 
the  wife,  wiih- 

«!l?«!i^?  w      TiNDAL,  C.  J.— That  will  not  do.    The  91st  section  of 

ounrence  01  nor  ' 

hnibwuL  the  Statute  expressly  provides  that  the  concurrence  of  the 

husband  shall  be  dispensed  with  only  upon  the  apjdicadon 
of  the  wife.  We  have  already  decided,  that  the  affidavit  of 
the  wife  is  necessaiy  to  negative  communication  with  her 
husband  (Ex  parte  Mary  WiUiams)  (a),  for  it  by  no  means 
follows  that  she  does  not  know  where  her  husband  ]&• 

Ludhw,  Serjt,  uiged  that  the  delay  of  the  long  vacatioD 
would  be  highly  inconvenient  to  the  parties,  and  that  there 
would  not  be  time  to  procure  the  affidavits  of  the  wife  (the 
motion  being  made  on  the  last  day  of  term),  and  the  Court 
directed  the  order  to  be  made,  but  not  to  be  taken  out  of 
the  office  until  the  affidavit  of  the  wife  was  produced 

Granted  on  those  terma 
(a)  Ani9,  p.  72. 
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Dunn  v.  Di  Nuovo. 
J.  HIS  was  an  action  to  recover  the  sum  of  163/1  16«.  for  The  plaintiff 

,  declared  for 

rent  in  respect  of  the  use  and  occupation  of  apartments  by   163/.  16#. 
the  defendant  in  the  plaintiff's  house.     The  first  count  of  am^nt  of  rent 
the  declaration  stated,  that  by  an  acreement  dated  the  25th  ^^  ^  \ 

•^  ^  due  in  respect 

February,  1839,  made  between  the  plaintiff  and  defendant,  of  the  use  and 

_^  •  J  i.   -I  .1       occupation  of 

certain  rooms  and  apartments,  part  of  the  messuage  in  the  apartments  in 
occupation  of  the  plaintiff,  were  let  by  him  to  the  defend-  ^*  dcfencSnt, 
ant,  at  the  weekly  rent  of  3/.  3«.,  with  an  additional  weekly  ^^^  o*»®  y®**"* 

•^  atacertoin 

charge  of  As.  for  coals,  for  the  term  of  twelve  months,  from  weekly  rent 
the  said  25th  February,  with  option  to  the  defendant  to  of  February, 
give  up  the  same  at  the  expiration  of  eight  months ;  that  24fh  ofVebru- 
the  defendant  entered  and  became  possessed,  &c.,  on  the  ary,  1840.  The 

,  ,  ,  ,  defendant 

day  and  year  aforesaid,  and  continued  in  possession  for  fifly-  pleaded  as  to 
two  weeks,  until  and  upon  a  certain  day,  to  wit,  the  24th  renTdaimed  as 
February,  1840,  when  a  large  sum  of  money,  to  wit,  the  ^^^  ^"?* 
6um  of  163/L  16«.,  became  due  and  was  payable  from  the  the  27th  of 
defendant  to  the  plaintiff,  whereby,  &c     There  was  also  a  payment. 
second  count  npon  an  acconnt  stated.  p^^^fU-* 

The  defendant  pleaded,  secondly,  as  to  so  much  of  the  certain,  the  pe- 

'^  *'  nod  between 

first  count  as  related  to  the  non-payment  of  so  much  of  the  the  25th  of 
rent  claimed  to  have  accrued  due  before  and  on  the  27  ih  ^^  27^^of ' 
day  of  July,  1839,  that  the  plaintiff  ought  not  to  have  or  f^J^;*^^"! 
maintain  his  suit,  because,  &c.,  payment  in  full  satisfaction  weeks  and  five 
and  discharge :  Verification.  the  words***  and 

Demurrer,  assigning  for  cause,  that  the  said  plea,  secondly  J^  rdected  &o 
above  pleaded,  was  not  pleaded  with  sufficient  certainty ;  Jf  to  render 
that  the  defendant  did  not  shew,  with  sufficient  certainty,  cable  only  to 
to  how  much  of  the  rent,  claimed  by  the  first  count,  the  twenty-one 
plea  was  intended  to  apply;    that   the  defendant  should  '^««^- 
have  shewn,  by  a  specific  allegation   in   that  behalf,  the 
number  of  weeks  in  respect  of  which  the  rent  mentioned 
in  that  plea,  and    to  which  that   plea    was  intended   to 
apply,  accrued    due;   that    the   defendant   ought    not   to 
have  lefl  it  to  the  Court  to  estimate  the  amount  of  rent 

VOL.  IX.  Ill'  D,  p.  c. 
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1841.  as  to  which  the  plea  was  pleaded^  or  the  number  of  wedi 
'''S^  in  respect  of  which  the  rent  accnied  due;  and  also,  fcr  that 
_    *•  the  introductory  part  of  the  plea  should  have  stated  tbe 

amount  m  moneys  numbered,  of  that  part  of  the  rent  to 

which  the  plea  was  intended  to  apply. 

Channell,  Seijt,  in  support  of  the  demurrer.  The  plea 
did  not  ascertain,  with  sufficient  certainty  to  what  portioQ 
of  the  declaration  it  was  intended  to  apply ;  but  the  de- 
fendant should  have  disclosed,  with  greater  precision,  the 
amount  which  it  was  intended  to  cover,  and  the  period  in 
respect  of  which  that  amount  was  due.  It  was  left  to  the 
plaintiff  to  conclude  what  was  the  proper  meaning  to  be 
applied  to  the  all^ations  made ;  but  he  mi^t  misappie- 
hend  the  intentions  of  the  defendant.  In  Canu  Dig.  tit 
"  Pleader/*  (E  27),  it  was  laid  down,  "If  a  plea  goes  odj 
to  part,  it  must  ascertain  the  part  of  the  declaration  to 
which  it  is  applied ;  as  in  debt  for  rent  for  several  yean^ 
if  the  defendant  says,  quoad  20^,  parcel  of  rent,  nil  debet, 
and  does  not  shew  when  the  rent  was  due.**  Looking  at 
the  calendar,  it  would  be  seen  that  the  time  from  the  25di 
Feb.  to  the  27th  July,  was  twenty-one  weeks  and  five  days; 
but  as  no  rent  could  accrue  on  the  last-named  day,  the 
plaintiff  was  left  in  uncertainty  whether  the  odd  days  were 
intended  to  be  recovered  or  not 

Manning,  Serjt,  in  support  of  the  plea.  The  rejectioD 
of  the  words  "and  on"  from  the  plea  would  render  it  intel- 
ligible, and  these  might  be  rejected  as  surplusage.  Tie 
plea  would  then  appear  to  allege  the  rent  to  have  aocmed 
due  before  the  27th  July,  which  might  be  on  the  SSnd 
July,  which  would  be  the  termination  of  a  week,  [ifaa^ 
J. — ^You  cannot  avail  yourself  of  the  &ct  of  repugnancy; 
because  for  anything  that  appears  there  might  have  been 
an  apportionment  of  rent,  so  as  to  make  it  really  due  on  the 
27  th  July.  Tindal^  C.  J. — K  it  were  as  you  suggest,  the 
plaintiff  might  insist  that  he  was  entitled  to  have  the  veiy 
day  stated  up  to  which  you  rely  on  payment   But  is  not  your 


V. 

Di  Nvovo. 
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plea  alflo  open  to  this  objection,  that  you  say  nothing  as  to  \%\\. 
the  rent  due  subsequently  to  the  27th  July,  1839?  The  ddmh 
plaintiff  claims  an  account  accruing  due  in  1840.]  That 
was  not  an  objection  on  demurrer;  but  the  plaintiff  should 
have  signed  judgment  for  want  of  a  plea.  Com,  Dig.  tit 
"*  Pleaded  (C  2\). 

TimoAL,  C.  J. — ^I  do  not  think  that  we  have  any  right 
to  reject  the  words  ''  and  on"  as  surplusage,  especially  as 
the  plaintiff  has  shewn  us  that  in  consequence  of  some  ar^ 
rangements  between  the  parties  the  specific  defence  is  left 
in  doubt  The  plea  seems  to  say,  that  up  to  a  certain  day 
the  defendant  has  paid  the  rent ;  but  the  plaintiff  saying 
that  there  is  an  uncertainty  as  to  the  meaning  intended  to  be 
conveyed,  he  has  a  right  to  put  the  defendant  out  of  Court 

The  rest  of  the  Court  concurred. 

Judgment  for  the  Plaintiff. 


Ex  parte  Susan  Stone.  ■ 
^  HANNELL^  Sent,  moved  for  an  order  to  dispense  with  ^n  roppprt  of 

*  *  an  application 

the  concurrence  of  the  husband  of  the  applicant,  Susan  for  an  order  to 

Stone,  to  the  deeds  of  conveyance  of  certain  property  under  th?c^iciffl 

the  3  &  4  Wm.  4,  c.  74,  s.  91.     The  affidavits  disclosed  the  ^X^^  of\ 

following  facts: — Mrs.  Stone,  under  the  will  of  her  father,  married  woman 

,  ,       _  ,     ,  to  the  deeds  of 

became  entitled  to  the  fee  simple  of  one-sixth  part  of  a  conveyance  of 
messuage  in  Oxford.  In  or  about  the  month  of  February,  ^^a^^^s 
1841,  her  husband  absconded  fipom  his  dwelling-house,  at  ?4*^?'-J*°' 
Oxford,  to  avoid  being  arrested,  and  came  to  London ;  but  was  sworn  that 
after  having  remained  there  until  the  30th  of  March,  on  had  absconded 
that  day  he  sailed,  in  the  capacity  of  surgeon,  on  board  an  hiXsbcc  taUed 

for  Port  Philip; 
tbat  nnee  the  departore  of  the  ship,  his  wife  had  heard  nothinsr  of  him,  and  that  she  believed  him 
to  be  on  his  said  Toyaffe ;  that  her  husband  had  been  made  a  oankrapt,  and  that  her  interest  in 
the  property  in  question  passed  to  his  assignees,  and,  also,  that  her  husband,  having  sold  the 
propertj,  sne  was  desiroas  of  oompledng  mt  conveyance :  J9Utf,  sufficient. 

I  I  I   2 
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£x  parte 

SUBAN 

Stone. 


emigrant  ship  for  Port  Philip,  New  Soath  Wale&  The 
affidavit  of  Mrs.  Stone  fiirther  stated,  that  she  had  not  since 
received  any  letter  fix)m  him ;  that  she  was  ignorant  whether 
he  was  living  or  dead ;  and  that  she  did  not  believe  him  to 
be  in  the  United  Kingdom,  but  on  his  said  voyage  to 
Australia.  The  affidavit  then  went  on  to  all^e,  that  the 
husband  of  the  applicant,  before  he  so  absconded,  cauaed  to 
be  sold  her  interest  in  the  estate  to  which  she  was  entitled, 
and  that  she  was  now  desirous  of  completing  the  sale.  It 
also  stated  that  a  fiat  in  bankruptcy  had  issued  against  her 
husband,  and  that  assignees  had  been  appointed,  to  whom 
her  beneficial  interest  in  the  property  passed. 


TiNDAL,  C.  J. — ^All  that  you  want  is,  uileat  qutmhm. 
Let  the  order  be  made. 


Service  in 
ejectment  upon 
a  lunatic  te- 
nant is  ^ood 
service,  on 


Doe  dem.  Gibbard  o.  Roe. 

^HEEy  Serjt.,  moved  for  judgment  against  the  casual 
ejector.     The  premises  were  in  the  possession  of  two  per^ 
sons;  namely,  Mrs.  Moss  and  Mr.  Northhouse.     Mrs.  Moas 
which  to  obuin  was  a  lunatic,  confined  in  an  asylum ;  in  a  conversation  with 

judgment  ,  , 

against  the  her  son,  it  was  ascertained  that  no  committee  had  been  ap- 

i^"  r  repealed  P^^i^tedy  ^^^  ^^  suggested  that  the  service  should  be  effected 

terve^th^  t^  upon  her  personally,  in  the  asylum,  in  which  she  was  con- 

nant  in  posses-  fined,    and  this  was  accordingly   done.      [Tindal,    C.  J. 

the  declaration  That  will  do  (a).]     With  regard  to  the  case  of  Mr.  North- 

hwseonih^  housc,  the  affidavits  disclosed  repeated  unavailing  efforts  to 

dsy  before  efiect  pcFBonal  scrvice  on  him ;  and  they  also  stated^  that 

first  day  of 

Term  a  letter 

was  received  (a)  Doe  v.  Wright,  Barnes,  190 ; 

from  his  attor-    Vide,  Doe  d.  AyieOmry  v.  Roe,  2 

p2^fa?<u;.    ChitJUp.lB3;QoodiUky.Bad- 

acknowledging 

the  receipt  of  the  oopy  of  the  declaration ;  Held,  sufficient  to  raise  a  pretumptioB  that  k  had 

reached  the  hands  oi  the  defendant  on  the  day  before  Term. 


title,  1  B.  &  P.  3S5;  Vide,  abo 
Doe  d.  Broum  v.  JRoe,  ante,  yoL  6, 
p.  270. 
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on  the  2lBt  May,  (the  day  before  Term)  a  copy  of  the  de-  1841. 

daratioQ  was  left  at  his  house,  which  was  the  premises  in  Doe^dem 

dispute.     On  the  next  day,  a  letter  was  received  from  his  Gibbabd 

attorney,  which  was  dated  the  21st  May,  and  in  which  it  Roe. 
was  admitted  that  the  declaration  had  then  reached  his 

Tendai^,  C.  J. — Putting  all  the  circumstances  together, 
there  is  reasonable  ground  to  suppose  that  the  declaration 
came  to  his  possession  on  the  21st  May,  the  day  before 
Term. 

Rule  granted. 


Curtis  v.  Rickards. 

j[  ALFOURJ),  Serjt,  moved  for  the  discharge  of  the  de-  wbere  on  an 
fendant,  a  prisoner,  under  the  provisions  of  the  48  Geo.  3,  5^^™^^*^ 
c  123,  s.  1.     The  sum  for  which  the  prisoner  was  in  cus-  p™oner  out  of 

'■  ^  cxistody  under 

tody,  was  20L  5«.,  which  had  been  recovered  by  a  judg-  the  proyisions 
ment     The  debt  had  originally  amounted  to  27t  5f.,  but  3^  c.  123,  s.  1, 
had  been  reduced  by  the  payment  of  7i  on  account,  before  ^^^^^0^' 
judgment     The  prisoner  was  now  prepared  to  shew  upon  ^^  prboner 

proposcu  to 

affidavit,  that  by  previous  payments,  the  amount  of  the  debt  shew,  by  alB- 
in  reality,  was  below  20/.  [^Maule,  J. — That  might  have  aebthad*been 
been  shewn  at  the  trial.]  ^^^t^^^"^ 

•^  202. ,  before 

action  brought: 

TiNDAL,  C.  J. — ^We  cannot  make  the  order  for  the  dis-  fused  to  enter- 
charge  of  the  prisoner.  ^Z'^ 

Motion  refused. 
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F.  T.  We8T»  Executor  of  John  West^  v.  Blakewat. 

The  plaintiff  CoVENANT.     The  declaration  stated  that  John  Wes^ 

covenant,  and  ^  ^^  lifetime,  and  before  and  at  the  time  of  the  making, 

Sle^'Sf***"  &c,  was  lawfully  possessed  of  the  tenements,  &c,  for  the 

making  of  a  residue  of  a  certidn  term  of  years;  and  beine,  &a,  he  did, 

lease  in  the  . 

lifetime  of  J.  on  the  30th  May,  1818,  by  an  indenture  made  between 

thepUitttiffwas  Jo^^  West  of  the  one  part,  and  the  defendant  of  the  other 

"Swh*  *??"  part,  (profert)  demise  and  lease  to  the  defendant  a  certain 

certain  premi-  messuage,  with  the  outhouses  and  gardens  thereto  belonging 

mised  to  the  to  have  and  to  hold  to  him,  his  executors,  &c,  ibr  21 

term^^e!!^'^  *  years,  &c. ;  and  the  defendant  for  himself  covenanted  with 

'^^.^'^  John  West  among  other  things,  that  he  would  well  and 

the  tnttamment  eflectually  repair  and  uphold,  support,  sustain,  maintain, 

mainS^  all  ^^'^  keep  the  said  messuage  and  tenements,  walls,  &c,  and 

r^mromrats  ^^  erections  and  improvements,  which,  during  the  sud  tenn, 

on  the  demiied  thereby  granted,  should  be  erected,  made,  or  set  up^  in  and 

premises,  and  *,  .  .  . 

to  surrender  upon  the  said  premises,  or  any  part  thereof;  and  the  said 
the  praniMe  demised  premises  and  eveiy  part  thereof,  and  all  such  build- 
with  all  such      J|W|m  ^ji  j  improvements  as  aforesaid  beine  so  in  all  thimss 

miprovements,  . 

&c.,bein^well  well  and  sufficientiy  repaired,  upheld,  &c«,  at  the  end,  or 

"^SntaimMl,   ^  Other  sooner  determination   of  the  said  term,  peaceably 

Jj^v^^'"'*^"  would  leave,  surrender,  and  yield  up  to  the  said  John  West, 

"^""i^JL  ^  executors,  &c,  together  with  the  several  fixtures,  &c. ; 

ivhich  was  an  by  virtue  of  which  demise  the  defendant  entered  into  and 

improvement  upon  the  Said  demised  premises,  &c,  and  became  thereof 

II!^*^Ml12fi^  I»«essed,  &c     The  tide  of  the  plaintiff  as  surviving  exe- 

moral  before  cutor  under  the  will  of  John  West  was  then  set  out,  and  the 

the  yielding  up 

of  thepremues.  declaration  went  on  to  allege  that  nevertheless  the  defendant 
pleaded  that  he  ^^^  ^^^  ^^^  would,  from  time  to  time,  &c,  repair,  uphold, 

assigned  the 

premises  to  one  T.  J.  B.,  who  assigned  them  to  J.  P.,  who  assigned  them  to  W.  EL,  and  thst 
It  was  •graed  between  the  testator  and  the  said  W.  H.,  and  the  said  testator  then  pramised  tW 
said  W.  H^  that  if  he  would  make  and  set  up  a  certain  improvement,  to  wit,  a  green-booie^  in 
and  upon  the  demised  premises,  he  should  be  at  libotj  to  pull  down  and  remove  the  same : 
Replication,  de  iigurift.  At  the  trial  of  the  cause,  the  jury  returned  a  verdict  far  the  defiendaat  on 
the  issue,  but  assessed  conditional  damages  to  the  plaintiff.  Upon  motion  lor  judgment  asn 
obstante  veredicto ;  £eU,  that  the  plea  was  ill,  as  setting  up  a  parol  agreement  to  vary  a 
tract  under  seal. 
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maintain,  and  keep,  &c,  all  the  erecti<m8  and  improvements,        1 641 . 
which,  during  the  said  term  thereby  granted,  were  erected,     ^"""vfebt 


made,  and  set  up  in  and  upon  the  said  demised  premises,  «• 

&C. ;  nor  did  leave  the  same  premises,  &&,  so  in  all  things 
mflBciently  repaired,  &c«,  but  on  the  contrary  thereof,  &e. ; 
and  also,  that  the  defendant  suffered  and  permitted  a  certain 
erection  and  improvement,  to  wit,  a  certain  green-house, 
which,  during  the  said  term  had  been  erected,  made,  and 
aet  up,  and  was  then  standing,  and  being  in  and  upon  the 
said  premises,  &c,  to  be,  and  the  same  was  then  pulled  down 
and  prostrated,  and  the  materials  therefrom  coming,  wholly 
removed,  contrary,  &c.,  by  means  whereof,  &c. 

The  defendant  pleaded  four  pleas :  first,  denying  the  erec- 
tion of  the  green-house ;  secondly,  that  he  had  not  permitted 
the  said  green-house  to  be  pulled  down  and  prostrated,  nor 
the  materials  to  be  removed  modo  et  fonn& ;  thirdly,  that 
after  the  making  of  the  indenture  in  the  declaration  men- 
tioned, and  the  time  therein  mentioned,  and  before  the 
committing  of  the  grievances  alleged,  and  in  the  lifetime  of 
the  deceased  John  West,  to  wit,  &c.,  the  defendant  by  his 
deed  poll  (profert)  granted  to  T.  J.  B.,  his  executors,  &c., 
the  said  premises,  with  the  appurtenances,  to  hold  during 
an  the  then  residue  of  the  said  term  so  to  him,  the  defendant, 
demised:  that  the  said  T.  J.  B.,  in  like  manner,  assigned 
the  same  to  one  J.  P.,  who,  in  like  manner,  assigned  to 
W«  H.,  who  assigned  to  William  BKcks,  who  entered  and 
became  possessed :  and  the  said  William  Hicks  being  so 
possessed,  and  the  said  immediate  reversion  being  in  John 
West,  it  was  agreed  between  them,  and  the  said  John  West 
then  promised  the  said  William  fiQcks,  that  if  the  said  Wil- 
liam Hicks  would  make  and  set  up  a  certain  erection  and 
improvement,  to  wit,  a  green-house  in  and  upon  the  said 
demised  premises  during  the  continuance  of  the  said  term, 
he,  the  said  W.  Hicks,  should  be  at  liberty  to  pull  down 
and  remove  such  green-house  at  the  expiration  of  the  said 
term,  provided  no  injury  was  done  to  the  said  demised  pre- 
mises by  the  removal  of  the  said  green-house :  that  after- 
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1841.       wards,  during  the  condnuaoce  of  the  said  term,  and  during 
^^        the  lifetime  of  the  said  John  West,  the  de^ndant  William 
^'  Hicks  confiding  in  the  agreement  and  promise  of  the  said 

John  West,  did  set  up  and  make  such  erection  and  improve- 
ment, to  wit,  the  said  green-house,  in  the  said  breach  of  the 
said  covenant  mentioned,  in  and  upon  the  said  demised  [de- 
mises ;  and  further,  in  pursuance  of  the  said  agreement  and 
promise,  he  did,  afterwards,  and  at  the  expiration  of  the  said 
term,  pull  down  and  remove  the  said  green-house  fiom  off 
the  said  demised  premises,  &c. :  Verification.  Fourthly,  the 
defendant  paid  72L  St.  into  Court,  and  pleaded  that  the 
plaintiff  had  not  sustained  damage  further  than  to  that 
amount 

Replication,  taking  issue  on  the  first  and  second  pleas;  de 
injuria  to  the  third  plea ;  and  to  the  fourth  plea  alleging  that 
the  plaintiff  ought  not  to  be  barred,  because  he  had  sus- 
tained damage  to  a  greater  amount  than  72L  Ss.     Issue. 

The  cause  was  tried  at  Guildhall  at  the  sittings  after 
Easter  Term,  1840,  when  a  verdict  was  found  for  the 
plaintiff  upon  the  first,  second,  and  fourth  issues,  with  S5L 
damages,  and  for  the  defendant  on  the  third  issue ;  but  con- 
ditional damages  were  assessed  on  the  third  issue,  the  juiy 
declaring  that  90L  was  the  amount  of  damage  sustained  by 
the  plaintiff  in  that  respect,  in  the  event  of  his  being  enti- 
tled to  recover  upon  the  breach  alleged. 

Talfourdf  Serjt,  in  the  following  Trinity  Term,  moved 
for  a  nile,  calling  upon  the  defendant  to  shew  cause  why 
judgment  should  not  be  entered  for  the  plaintiff  on  the  third 
issue  with  90&  damages,  notwithstanding  the  verdict  found 
by  the  jury.  He  contended  that  the  defence  set  up  by  the 
third  plea  was  insufficient,  upon  the  general  principle  that  a 
contract  under  seal  could  not  be  varied  by  a  parol  agree- 
ment Thompson  v.  Browtiy  (a)  Heard  v.  Wadhamy  (A)  Rex 
V.  Binghnm.  (c) 

(a)  7  Taunt.  656.  (c)  3  Yo.  &  Jcr.  101. 

{b)  1  East,  619. 
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Bompas,  Serjt,  and  Chilton^  in  the  following  Easter  Term       1841. 

shewed  cause.     The  question  inyolved  in  this  case  was  not        West 

so  broad  in  its  character  as  had  been  contended  on  movinfir    ^     ^' 

...  '  t  Blakbway. 

for  the  rule ;  and  the  proposition  that  a  specialty  could  not 

be  varied  by  a  parol  agreement  was  too  well  established  to 
be  doubted.  But  the  present  case  must  be  viewed  as  if 
Hicks,  the  assi^ee  of  the  lease,  had  been  the  agent  of  the 
testator,  who  was  the  original  lessor,  and  had  removed  the 
green-house  by  his  authority.  The  present  defendant  had 
no  power  to  interfere  between  them  as  to  any  agreement 
they  might  choose  to  make,  and  the  person  of  whom  the 
plaintiff  was  executor  having  deprived  himself  of  an  advan- 
tage which  he  might  have  derived  from  a  third  party,  it 
would  be  unjust  in  the  extreme  to  call  upon  the  present 
defendant  to  satisfy  that  executor  for  the  mischief  arising 
from  the  testator's  act.  [  Tindaly  C.  J. — Would  it  have  been 
a  sufficient  answer  to  this  declaration  to  say,  that  the  tes- 
tator gave  permission  to  the  defendant  to  remove  the  green- 
house ?  And  can  there  be  any  distinction  drawn  between  the 
case  of  the  defendant  and  of  his  assignee  ?]  In  The  City 
of  London  v.  Grey  me,  (a)  the  Mayor  and  Citizens  of  Lon- 
don covenanted  to  find  eight  men  to  grind  every  day  in 
Bridewell  Mill,  which  they  let  to  the  defendant,  and  agreed 
that  if  they  failed  therein,  the  defendant  should  retain  so 
much  out  of  his  rent  The  defendant  pulled  down  the  corn- 
mill  and  made  it  a  horse-mill,  and  would  not  defalk  so 
much  out  of  his  rent  as  he  ought  to  have  allowed  for  the 
eight  men.  But  all  the  Court  held,  that,  by  the  alteration 
of  the  mill,  the  lessors  were  discharged  of  their  covenant, 
and  that  the  conversion  was  waste,  although  it  was  for  the 
lessors'  advantage.  [Tfnebz/,  C.  J. — I  do  not  see  how  any- 
thing which  was  done  by  the  lessor  prevented  the  defendant 
from  doing  that  which  he  was  bound  to  do  under  the  lease.] 
The  answer  set  up  was  tantamount  to  an  aUegation  that  the 
lessor  had  removed  the  green-house  himself,  because  it  al- 

(a)  Crc.  Jac.  181. 
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184 1 .        leged  the  authority  of  West  to  Hicks,  with  sufficient  farma- 
W£8T        ^^  ^  render  the  plea  a  good  one  upon  an  objection  non 
_     «•  obstante  veiedicta     [Tindal,  C.  J.— No  donbt  the  leasor 

might  have  authorized  the  removal  of  the  green-house,  but 
could  he  do  so  otherwise  than  by  a  sufficient  instrument?] 
Whatever  was  an  excuse  for  the  non-performance  of  a  con- 
ditiouj  might  be  an  answer  to  an  action  for  the  non-per- 
formance of  a  covenant;  and  there  were  many  cases  where 
it  had  been  held  that  the  obligor  himself  having  caused  the 
fiulure  of  the  condition,  could  not  take  advantage  of  his  own 
wrongfol  act  Co.  Litt.  206  b.  Com*  Dig.  tit  ^  Condi- 
ii4m.*  (L  6).  The  authorities  there  cited  shewed  that  where 
the  lessor  caused  the  non-performance  of  a  condition,  he 
could  not  take  advantage  of  the  breach ;  and  also  that  he 
could  not  take  advantage  where  he  was  the  means  of  the 
non-performance.  These  principles  had  been  carried  even 
further  in  the  cases  of  RateUffY.  Pemberton,  (a)  and  Doe 
d.  Winekley  v.  Pye^  (b)  for  the  eflect  of  those  decisions 
was,  that  where  a  person,  having  title  to  premises  in  the 
possesdon  of  another,  stood  by  and  saw  the  tenant  exercise 
acts  of  complete  ownership,  by  making  alterations  incon- 
sistent with  his  own  right,  and  permitted  such  acts  to  be 
done,  it  was  evidence  for  the  jury  to  decide  whether  he  did 
not  mean  to  be  bound  by  them,  as  an  assertion  of  right. 
Doe  d.  Knight  v,  Rowe  (c)  and  Doe  d.  Sore  v.  Eykime,  {i\ 
carried  out  the  same  principle. 

Tdlfourdy  Seijt,  and  Swann,  in  support  of  the  rule.  Hie 
doctrine  contended  for  on  the  part  of  the  defendant,  if 
allowed  to  prevail,  would  make  a  great  inroad  upon  that 
principle  which  had  been  repeatedly  so  broadly  laid  down, 
that  a  contract  under  seal  could  not  be  varied  by  a  parol 
agreement  This  was  a  case  in  which  the  merits  did  not 
at  all  come  before  the  Court,  but  which  must  be  decided  in 
obedience  to  those  general  principles  of  law  whidi  were  so 

(a)  I  Eap.  35.  (c)  2  Cm.  &  P.  246. 

(6)  1  Esp.  364.  (</)  1  Carr.  k  P.  154. 


Blaebwat. 
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well  established,  and  which,  for  the  convenience  of  one  in-  l^^^l* 
stance,  could  not  be  departed  fiom.  The  case  of  Harris  v.  Wbst 
Ooodwyn  (a),  bore  a  strong  analogy  to  that  now  before  the 
Court,  and,  undoubtedly,  if  any  argument  upon  the  merits 
could  have  prevailed  where  a  question  of  law  only  was  to 
be  decided,  it  should  there  have  been  taken  into  considera- 
tion. The  &llacy  in  the  argument  on  behalf  of  the  defend- 
ant consisted  in  the  contention,  that  the  defence  set  up 
amounted  to  an  allegation,  that  the  act  was  done  by  the 
testator.  West,  at  the  time  when  the  green-house  was  re- 
moved. It  was,  in  truth,  a  statement  of  an  executory  con- 
tract, in  puisuance  of  which  the  act  was  done ;  and  in  order 
to  support  the  plea,  it  must  be  maintained  that  the  covenant 
was  varied  by  the  parol  agreement,  at  the  time  that  agree- 
ment was  made.  The  defendant  himself  could  not  claim 
the  benefit  of  such  an  agreement  as  was  set  up,  if  the  alle- 
gation was,  that  it  had  been  made  between  him  and  the 
lessor;  and  could  he  derive  any  advantage  fix>m  the  cir- 
cumstance of  its  having  been  made  with  a  third  person,  who 
was  his  assignee  ?  If  such  an  argument  were  to  prevail,  all 
contracts  under  seal  might  be  got  rid  of  by  a  litde  circuity, 
and  so  the  established  principles  of  the  law  might  be  evaded. 
The  authorities  which  had  been  cited,  did  not,  in  truth, 
shake  the  proposition  which  was  contended  for  on  the  part 
of  the  plaintiff.  Those  which  went  to  shew  that  a  party, 
who  was  prevented  firom  performing  a  contract  by  the  act 
of  the  obligor,  could  not  be  sued  for  the  non-performance 
of  the  covenants,  referred  to  his  immediate  interference, 
and  not  to  any  agreement  which  he  might  appear  to  enter 
into,  or  to  any  proposition  to  which  he  might  be  supposed 
to  assent  In  the  case  of  Matcliffy.  Pembertaih  an  action 
of  covenant  was  brought  on  a  charter-party,  and  the  defend- 
ant offered  evidence  that  the  plaintiff  had  waived  a  con- 
dition in  the  deed  by  parol ;  and  all  that  could  be  collected 
firom  that  case  was,  that  Lord  Kenyan  would  not  unneces- 

(a)  Ante,  p.  409. 
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1841*       sarily  lay  down  the  rale,  that  lioense  could  not  be  given  in 
West        evidence  to  vary  the  covenant     Doe  d.  Winckley  v.  Pge 
g    **  had  no  bearing  upon  the  present  case. 

TiNDAii,  C.  J. — This  is  an  action  of  covenant,  brought 
by  the  surviving  executor  of  the  lessor  against  the  original 
lessees ;  and  the  breach  of  the  covenant,  on  which  the  suit 
is  founded  is,  that  the  lessee  having  agreed  that  all  erections 
and  improvements,  which,  during  the  term,  should  be  set 
up  on  the  demised  premises,  should  be  left  upon  them  and 
yielded  up  at  the  end  of  the  term ;  a  certain  green-house, 
which  was  an  erection  and  improvement,  was  set  up,  but 
vras  pulled  down,  and  the  materiab  carried  away.  The 
answer  set  up  is,  that  the  term  and  interest  created  by  the 
lease,  vested  by  an  assignment  in  one  fiCcks;  and  that 
while  Hicks  was  such  assignee,  and  in  the  possession  of  the 
premises  in  question,  an  agreement  was  entered  into  be- 
tween the  original  landlord  and  Hicks,  by  which,  in  con- 
sideration that  Hicks  would  erect,  make,  and  set  up  a 
certain  erection  and  improvement,  to  wit,  a  green-house  on 
the  demised  premises,  the  said  Hicks  should  be  at  liberty  to 
pull  down  and  remove  the  said  green-house  at  the  expira- 
tion of  such  term,  provided  that  in  so  doing,  he  did  not 
injure  the  premises.  The  question  now  before  us,  it  having 
been  found  by  the  jury  at  the  trial,  that  the  plea  was  proved 
in  point  ofhct,  is,  whether  the  plaintiff  is  entitled  to  judg- 
ment non  obstante  veredicto  ?  The  ground  upon  which  the 
plaintiff  rests  his  case  being,  that  the  plea  contains  no  legal 
answer  to  the  declaration;  and  the  question,  therefore, 
arises,  as  if  on  demurrer,  for  our  decision.  It  appears  to 
me,  on  the  best  consideration  which  I  am  able  to  give  the 
case,  that  the  plea  contains  no  legal  answer  to  the  covenant 
alleged  in  the  declaration.  I  agree,  that  if  the  plea  did 
amount  to  that,  on  which,  on  the  argument,  it  has  been 
left,  to  an  assertion  that  the  lessor  himself  had  actually 
occasioned  the  breach,  it  would  have  been  a  good  answer ; 
not  on  the  ground  of  any  agreement  between  the  parties, 
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but  that  in  fact  it  would  shew  that  the  breach  had  not  been  1841. 
occasioned  by  the  lessee,  but  was  the  act  of  the  lessor  him- 
self But  on  looking  at  the  terms,  in  which  the  plea  is 
conceived^  I  think  that  it  does  not  amount  to  anything 
more  than  an  allegation  of  a  mere  parol  promise  on  the 
part  of  the  lessor,  that  the  green-house  erected  by  the  as- 
fflgnee  might  be  carried  away  by  him.  There  is  no  prin- 
ciple better  established,  than  that  a  deed  can  be  discharged 
only  by  a  deed.  Solvere  eodem  ligamine,  quo  ligatur.  K 
authority  be  wanted  for  this,  the  case  oi  Rogers  v.  Payne  (a), 
sufficiently  establishes  it.  That  was  an  action  of  covenant, 
and  the  breach  assigned  was  the  non-payment  of  money ; 
the  defendant  pleaded  a  dischaige  in  the  nature  of  a  release, 
without  deed,  in  satis&ction  of  all  demands.  Upon  de- 
murrer, it  was  objected  that  the  plea  was  ill,  for  that  a 
covenant  to  pay  money  which  is  by  deed,  cannot  be  dis- 
chaiged  without  deed ;  and  so  it  was  held  by  the  Court 
On  looking  at  the  books  various  other  cases  may  be 
brought  forward,  but  it  is  a  principle  so  simple  and  well 
acknowledged,  that  it  cannot  be  doubted.  The  way  in 
which  it  strikes  me,  that  this  cannot  be  a  good  plea  is  this ; 
that  if  an  action  were  brought  by  the  lessor  against  the  as- 
signee, the  assignee  could  not  have  set  up  this  parol  promise 
that  he  might  remove  the  green-house,  because  it  would  be 
a  violation  of  the  rule  which  I  have  pointed  out  Then,  if 
the  action  is  not  brought  against  the  assignee,  but  is  brought 
against  the  original  lessee,  how  can  it  be  an  answer  in  the 
mouth  of  the  latter,  when  it  would  have  been  none  in  the 
mouth  of  the  assignee,  to  whom  the  promise  was  given  ? 
The  ailment  derived  from  the  case  of  a  condition  being 
waived  or  excused  by  the  acts  of  the  parties  themselves, 
does  not  necessarily  apply  to  cases  of  covenant  under  seaL 
If  the  condition  of  a  bond  is  rendered  impossible  by  the  act 
of  the  obligee^  or  by  anything  occasioned  by  means  of  the 

(a)  2  Wils.  376. 
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1841.  obligeei  there  is  no  doubt  an  action  cannot  be  maintained  in 
^J^J^^  respect  of  it  But  let  us  see  the  difference  between  the  two 
_     ••  cases.    In  the  case  of  a  b(md  the  obliintion  is  under  seal, 

but  the  condition  is  stated  to  be  perfonned  or  not»  and  may 
rest  on  eyidenoe  only;  and,  therefore,  if  a  condition  is  placed 
in  a  bond  for  the  benefit  of  the  obligee,  it  is  matter  which 
may  become  the  subject  of  evidence  before  a  jurjr.  But  in 
the  case  of  a  covenant,  where  the  obligation  is  under  the  seal 
of  the  party,  any  answer  set  up  of  pennisdon  of  the  cove- 
nantor, should  be  of  necessity  of  the  same  value  and  natme 
as  the  covenant  on  which  the  suit  is  brou^t  The 
therefore,  do  not  agree*  If  it  could  be  maintained  as  it 
argued,  that  this  amounts  to  an  act  done  by  the  covenantee 
himself  I  should  agree  that  this  was  a  good  plea.  Hie  case 
then  would  amount  to  the  ordinary  case  of  a  bond,  where 
the  plea  is|,that  if  the  party  has  suffered  damnification,  he  has 
done  so  by  his  own  act.  But  this  brings  us  bac^  to  what 
I  have  before  stated,  that  this  is  only  a  parol  promise,  aatho- 
rity,  or  license  given  by  the  landlord  to  die  asrignee  of  the 
lessee^  which,  not  bring  of  the  same  value  in  the  estiDiation 
of  the  law  as  the  covenant  by  i^duch  die  leasee  is  bound, 
cannot  be  set  up  in  answer  to  an  action  brought  against  him. 
The  rule,  therefore,  must  be  absdute. 

BoaANQUBT,  J. — I  am  of  opinion  that  the  third  plea 
pleaded  to  this  decburati<Ni  offered  no  answer  to  that  part  of 
the  covenant  of  the  breach  of  which  the  plaintiff,  the  onginal 
covenantor,  comj^ains  as  against  the  defendant,  the  oijgpmal 
covenantor.  Nothing  is  more  clearly  estaUidiied  in  law  than 
thata  contract  entered  into  under  seal,  cannot  be  varied  or 
dispensed  with,  except  by  an  instrument  of  equal  value,  and 
that  it  cannot  be  varied  by  any  parol  contract  where  its  per- 
formance is  excused  by  any  ocwutract  not  under  seaL  I  agree 
with  what  has  been  suggested  in  argument,  that  if  a  cove- 
nantee prevents  a  covenant  being  performed  by  any  act  of 
his  own,  it  is  an  answer  to  the  action,  but  the  act  in  that 
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diould  be  immediatelj  done  by  the  covenantee  himself,  1841. 
What  IS  the  case  here  ?  The  performance  of  the  covenant  y^^ 
was  not  prevented  bj  any  act  of  the  covenantee,  but  a  parol  *• 
agreement  is  alleged  to  have  been  entered  into  between  the 
covenantee  and  Hicks,  that  if  IScks  will  build  a  green-house, 
the  covenantee  will  allow  him  to  take  it  away.  Afterwards, 
at  the  expiration  of  the  defendant's  lease,  this  action  is 
brought  against  the  covenantor  by  the  covenantee  for  the 
breach  of  the  covenants  of  the  lease.  The  cases  which  have 
been  cited  do  not  materially  bear  upon  the  question.  The 
only  one  on  which  it  is  necessary  to  make  any  observati<»i  is 
that  of  Doe  d.  Knight  y.  Rowe.  There^  an  expression  is 
reported  to  have  fallen  from  Lord  Tenterden,  then  Cluef 
Justice  Abbott^  and  everything  which  has  fidlen  fix>m  hira 
must,  of  course,  be  received  with  the  greatest  respect,  which 
led  me  to  suppose  that  he  had  said  somethii^  which  is 
contrary  to  the  doctrine  which  I  have  understood  to  be  long 
established, — that  if  a  covenantee  has  by  his  acts  led  the 
defendant  to  suppose  that  he  was  doing  all  that  was  ex- 
pected of  him,  the  action  of  covenant  could  not  be  main- 
tained. That  was  not,  strictly  speaking,  an  action  oC  cove- 
nant, but  of  ejectment  The  covenant  was  to  insure  at  two- 
thirds  of  the  value  of  the  premiseai,  and  not  for  any  specific 
sum.  It  was  proved,  in  the  course  of  the  case,  on  the  part  of 
the  plaintiff,  that  the  premises  were  worth  1700/. ;  but  fiir 
the  defendant  contradictory  evidence  was  adduced^  shewing 
that  the  value  was  1200iL  The  premises  were  insured  for 
SOOLf  precisely  two-thirds  of  that  sum,  and  then  thmre  was 
the  additional  &ct,  that  the  plaintiff  had  insured  the  same 
premises  at  the  same  office  for  the  same  amount  of  800i 
I  cannot  help  tliipfcing  that  the  language  of  the  Chief  Jus* 
tice  then  must  be  taken  in  >  this  way,  that  considering  die 
nature  of  the  evidence,  it  was  reasonable  for  the  jurjr  to 
think  that  the  defendant  had  done  enough,  and  that  the 
defendant  had  insured  them  for  as  much  as  was  the  £ur 
value  of  the  premises.    This  seems  to  me  to  be  the  fair  re- 
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1841.       suit  of  that  case;  and  more  especiaUy  when  the  Chief  Jos- 

'^T^'^""'^     tice  said  that  he  was  of  opinion  that  there  had  been  no 

V*  dispensation*     Then  what  was  done  in  that  case  did  not 

amount  to  a  dispensation,  but  evidence  was  offered  to  the 

jury  to  show  that  the  defendant  had  done  enough. 

C0LTMAN9  J. — I  cannot  consider  that  in  this  case  the 
matter  stands  otherwise  than  it  would  have  done  if  the  de- 
fendant himself  had  been  the  person  to  whom  this  alleged 
promise  was  made.  The  fiiUacj  here,  is  to  suppose  that 
there  was  any  act  done  by  the  lessor  to  preyent  the  execu- 
tion of  the  covenants.  The  mere  license  of  the  lessor  to  the 
assignee  of  the  lease  to  remove  the  green-house,  did  not 
compel  the  party  to  do  so,  but  left  it  optional  with  him,  and 
that  being  the  view  of  the  case,  it  fells  within  the  principle 
of  the  cases  which  have  been  cited. 

Ebskinb,  J. — The  only  defence  disclosed  by  this  plea  is, 
that  the  removal  of  the  green-house,  which  is  complained  o^ 
took  place  with  the  assent  of  the  plaintiff,  and  under  an 
agreement  which  he  made  with  the  assignee  of  the  lease. 
The  question  is,  whether  this  plea,  setting  up  a  parol  agree- 
ment, is  a  sufficient  answer  to  the  declaration,  by  which  a 
covenant  under  seal  is  alleged  ?  It  is  admitted  that  this 
would  not  be  a  good  defence  in  an  action  against  Hicks, 
and  I  cannot  see  how  it  can  afford  a  better  defence  ibr  the 
original  lessee.  It  seems  to  me,  that  this  case  comes  within 
the  principle  of  Thompson  v.  Brown^  where  a  party  gave  a 
covenant  to  deliver  goods  at  a  certain  place,  and  a  parol 
agreement  was  afterwaixls  entered  into  to  deliver  them  else- 
where, and  it  was  held,  that  that  would  not  dispense  with 
the  original  contract  under  seal 

Rule  absolute. 
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Bleaden  v.  Rupallo. 

GjSELEEy  Serjt.,  moved  for  a  nile,  calling  upon  the  J^^  plwntiff 
plamtiff  m  this  action  to  show  cause  why  the  first  count  in  crctary  to  the 
the  declaration  should  not  be  struck  out  Steam  Packet 

The  plaintiff  declared,  as  Secretary  to  the  Commercial  j^Sefo-st""* 
Steam  Packet  Company,  and  the  declaration  alleired,  that  count  of  his 

,  declaration  al- 

on  the  6th  July,  1840,  in  consideration  that  the  said  com-  leged.thatin 
pany,  at  the  request  of  the  defendant,  had  let  to  hire  to  and  ^°he  com-*^ 
furnished  for  the  defendant's  use,  a  steam  vessel  of  the  said  pany  supplying 

'  ^     the  defendant 

company,  of  great  value,  &c.,  to  go  anywhere  he  or  his  with  a  steam 

friends  pleased,  at  and  for  a  certain  reward,  to  be  therefore  to  ^o  where  h*e 

paid  by  the  defendant  to  the  said  company  for  the  same ;  !feas^Jd/thT*^* 

the  defendant  then  promised  the  said  company,  whilst  the  defendant  un- 

,  -  .  dcrtook  and 

said  steam  vessel  was  so  let  to  hire  to  him  as  aforesaid,  to  promised  while 
take  due  and  proper  care  of  the  same,  and  not  to  use  the  sef  was  so  let" 
same  in  any  illegal  or  unlawful  manner,  or  for  any  illegal  or  JS^tlie  would 
unlawful  purpose,  and  the  defendant  then  had  the  use  of  take  due  and 

-.J  t  n         1  /»-i-rri        proper  care 

the  said  steam  vessel  for  the  purpose  aforesaid.  Yet  the  thereof,  and 
defendant,  not  regarding  his  said  promise,  afterwards,  and  J||^^n  any 
whilst  the  said  steam  vessel  was  so  let  to  hire,  &c.,  and  J^'*"?*]  °'' ""' 

'  lawful  manner, 

whilst  he  had  the  use  of  the  same,  to  wit,  on  the  6th  August,  or  for  any  iUe- 

in  the  said  year,  did  not  take  due  and  proper  care  of  the  said  fui  purpose  -. 

vessel,  and  used  the  same  in  an  illegal  and  unlawful  man-  j[^J  disreffai^^" 

ner,  and  for  an  illegal  and  unlawful  purpose,  in  this,  to  wit,  '^^E  ^^^  ^^ 

1  iinii  T  .1  -t   •  1    P'^^Jsc,  after- 

that  the  defendant  then  used  the  said  steam  vessel  m  and  wards  and 

v.j/»^i  /•••  ji-  J    whilst  the  said 

about,  and  tor  the  purpose  of  raismg  and  levying  war  and  gt^am  vessel 
insurrection  and  rebellion  aeainst  the  kimr  of  the  people  of  T'^  ^  If.*  ^ 

^  ^  r      r  hire  to  him, 

the  kingdom  of  France,  then  and  still  being  at  peace  and  in  did  not  take 

due  and  proper 
^  ,  care,  thereof, 

&C.,  but  used  the  same  for  raising  and  levying  war  and  insuiYection  and  rebellion  against  the 
kin^  of  the  French :  The  second  count  alleged  uiat  an  agreement  was  entered  into  between  the 
plaintiff  and  defendant,  by  which  the  former  agreed  to  provide  a  steam  vessel  for  the  use  of  the 
defendant,  for  one  month,  &c.,  and  the  latter  agreed  not  to  dctun  the  same  from  him  for  more 
than  one  month ;  it  then  alleged  that  the  steam  vessel  having  been  supplied,  the  defendant 
detained  the  same  for  a  long  space  of  time,  to  wit,  100  days  beyond  the  month,  ^c. 

Hddf  that  those  counts  were  not  in  violation  of  the  rule  of  H.  T.,  4  Wm.  4,  which  provides 
that  several  counts  shall  not  be  allowed  unless  a  distinct  subject  matter  of  complaint  is  mtended 
to  be  established  in  respect  of  each. 
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1841.        amity  with  our  lady  the  now  queen,  and  in  pursuaiiceof 
Blkadbn      ^^^  ^^^  ^^  purpose  caused  and  procured  the  said  steam 
V.  vessel  to  be  navigated  and  directed,  and  the  same  then  was, 

by  the  master  and  crew  of  the  said  vessel,  navigated  and 
directed,  into  the  dominions  of  the  king  of  the  French  afive- 
sud;  and  then  and  there,  without  the  knowledge  or 
consent  of  the  said  company  as  aforesaid,  landed  and  dis- 
embarked out  of  the  said  steam  vessel  divers  soldien,  &c, 
for  the  purpose  of  levying  war,  &c.,  against  the  said  king; 
whereby  the  said  steam  vessel,  together  with  the  tackle  and 
apparel  thereof,  became  and  were  liable  to  be  seized  and 
detained,  and  the  master  and  crew  thereof  became  and  were 
liable  to  be  imprisoned  by  the  said  king,  &c  The  declacsr 
tion  then  alleged  the  seizure  and  detention  of  the  veasd, 
until  the  13th  Nov.,  1840,  and  the  imprisonment  of  tbe 
master  and  crew  until  the  same  date,  whereby  the  sud  com- 
pany for  and  during  all  that  time  lost  and  were  deprived  of 
the  use  of  their  said  steam  vessel,  and  of  the  said  master  and 
crew,  their  servants,  and  of  aU  the  profits,  freight,  benefitB^ 
and  advantages  that  would  have  otherwise  arisen  and  aocroed 
to  them :  and  further  stated,  that  the  company  had  been 
put  to  great  expense  in  and  about  providing  for  and  main- 
taining the  master  and  crew,  and  in  procuring  their  dis- 
charge, and  in  and  about  obtaining  the  restoration  of  their 
vessel,  and  the  prevention  of  its  confiscation. 

The  second  count  stated,  that  whereas  also,  heretofore,  to 
wit,  on  the  said  6th  July,  1840,  by  a  certain  agreement  then 
made  by  and  between  the  said  company  and  the  defendant, 
it  was  agreed  that  the  said  company  should  provide  a  steam 
vessel  for  the  defendant's  use,  and  let  it  to  him  for  one  month 
to  go  anywhere  he  and  his  firiends  pleased ;  that  be  was  to 
give  two  days*  notice  when  he  required  the  vessel,  and  in 
consideration  whereof  the  defendant  agreed  with  the  said 
company  to  pay  them  100 L  a- week  from  the  day  and  year 
last  aforesaid  to  the  6th  August  then  next,  or  in  the  event  of 
his  not  using  the  vessel  he  agreed  with  the  said  company  to 
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pay  100/L  for  the  option  of  the  use  of  it,  &c. :  and  the  defend-        1841. 
ant  then  agreed  with  and  promised  the  said  company  not      blbadbn 
to  detain  or  cause  or  procure  the  said  vessel  to  be  detained      _    ^' 
from  them  beyond  the  space  of  one  month ;  and  the  plaintiff 
avers  that  the  said  company^  confiding  in  the  said  promise 
of  the  defendant,  did  afterwards,  to  wit,  on  the  day  and  year 
first  aforesaid,  provide  a  steam  vessel  of  the  said  company 
for  the  defendant's  service,  and  the  having  given  the  said 
company  notice  that  he  required  the  same,  they  did  then  let 
it  to  him,  and  he  had  the  same  for  one  month  to  go  any- 
where he  and  his  fiiends  pleased,  &c. :  yet  the  defendant, 
not  regarding  his  said  agreement  and  promise,  did  cause  and 
procure  the  said  vessel  to  be  detained  fix>m  the  sidd  com- 
pany beyond  the  said  month  for  which  the  vessel  was  so  let 
to  the  defendant  as  aforesaid,  to  wit,  for  the  space  of  one 
hundred  days  beyond  that  month,  in  parts  beyond  the  seas, 
to  wit,  in  the  kingdom  of  France  and  elsewhere ;  whereby 
the  said  company  for  and  during  all  that  time  lost,  and  were 
deprived  of  the  use  of  the  said  steam  vessel,  and  lost  and  were 
deprived  of  the  profits,  gains,  and  advantages  which,  during 
that  time,  they  might  and  otherwise  would  have  derived 
and  acquired  fix>m  the  use  of  the  same ;  and  whereby  also 
the  said  company  were,  during  all  that  time,  put  to  and  in- 
curred^  and  became  and  were  liable  to  pay  great  charges  and 
expenses,  &c.,  in  and  about  the  providing  for  and  keeping 
and  maintaining  the  master  and  crew  of  the  said  vessel,  &c. 

The  third  count  aUeged,  that  the  defendant  was  indebted 
to  the  company  for  the  hiring  of  the  vessel,  and  there  were 
also  counts  for  money  paid  to  the  use  of  tlie  defendant,  for 
money  had  and  received,  and  on  an  account  stated. 

It  was  now  contended,  that  the  first  and  second  counts  of 
the  declaration  alleged  only  one  and  the  same  contract,  and 
that  the  declaration  was,  therefore,  at  variance  with  the  rule 
of  Coiut  of  H.  T.  4  Wm.  4,  (a)  which  provides,  that  "  se- 
veral counts  shall  not  be  allowed,  unless  a  distinct  subject 

(a)  Ante,  voL  2,  p.  312. 
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matter  of  complaint  is  intended  to  be  established  in  respect 
of  each." 

Per  Curiam. — The  contract  alleged  in  the  first  coant  is 
purely  collateral  to  that  which  is  set  forth  in  the  seomd 
count,  and  is  a  contract  implied  by  law.  If  we  refbsed  to 
allow  that  count  to  remain  we  should  cut  off  from  the  |dain- 
tiff  that  which  may  be  his  greatest  cause  of  action. 


Rule  refused. 


PONTIFEX  V.  BiQNOLD. 

The  plaintiff     ThE  declaration  stated,  for  that  whereas  heretofore  and 

declared 

against  the  se-   before  the  committing  of  the  grievances  by  the  defendant, 

cretary  of  an 
Insurance 
Company,  and 
alleged  the 
making  and 
publishing  of  a 
prospectus. 


hereinafter  mentioned,  to  wit,  on  the  1st  of  July,  1806,  a 
certain  publication  had  been  printed  and  published,  pur- 
porting to  be  a  copy  of  a  certain  deed,  bearing  date  the  day 
and  year  aforesaid,  and  purporting  to  contain,  amongst  other 
bomules  K^ve  t^^^^gSy  ^  recital  of  the  sdd  deed,  that  the  public  having  de- 
riyed  great  benefit  from  the  establishnaent  of  a  society, 
known  by  the  name  or  style  of  the  Norwich  Union  Society, 
formed  for  the  purpose  of  the  insurance  of  houses,  buildings, 
ihaT^ratDMstus  8^*^  merchandizes,  and  effects,  from  loss  or  damage  by 
to  contain  a       fire,  and  that  it  appeared  firom  mature  consideration,  that 

true  account  ,  -  i         /.  .  i  .  i  , 

oftheaffainof  many  aoTantages  and  great  benefits  might  anse,  and  be 
the  declu^on  Secured  to  great  numbers  of  persons  in  particular  atuations 

having  alleged 

the  breach  of  several  of  the  rules  appointed  for  the  governance  of  the  establishment,  afentd 

that  the  representations  of  the  defendant  were  false  and  fraudulent,  and  that  the  plaintiiBPhina^ 


been  declared 
by  the  rules  of 
the  Company, 
and  that  the 
secretary  had 


means  thereof,  the  plaintiff  was  likely  to  lose  the  whole  benefit  of  his  insurance*  and  the  ssid 
sums  of  money  so  paid  by  him,  as  premiums  for  the  same ;  HM,  to  disclose  a  sniBeieDt  caoM 
of  action. 

To  such  a  declaration,  the  defendant  pleaded  that  the  rules  of  the  Society  had  been  and  were 
to  duly  performed,  &c.,  and  the  funds  or  the  Society  had  been  and  were  so  duly  adninirtered 

as  was  necessary  for  the  maintenance  and  security  of  the  said  Society,  and  of  such  ' ' 

as  had  been  effected :   Held,  ill. 
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of  life  and  circumstances  of  fortune,  fix>m  the  establishment 
of  a  society^  to  be  composed  of  such  persons  as  should  be 
qualified  and  willing  to  become  mutual  contributors  for 
equitable  insurances  on  lives  and  surviyorships,  upon  pre- 
miums proportionable  to  the  chance  of  death,  attending  the 
age  of  the  life  to  be  insured,  and  to  the  time  for  which  such 
insurance  was  to  be  continued :  and  for  granting  and  sell- 
ing annuities  for  life  or  lives,  to  any  person  or  persons  for 
a  gross  sum  in  hand  paid;  that  it  was  then  further  stated,  by 
the  said  indenture,  that  they,  the  said  parties,  whose  names 
and  seals  were  thereunto  subscribed  and  affixed,  being 
willing  and  desirous  to  procure  eveiy  of  them  to  themselves 
respectively,  or  to  their  several  and  respective  executors,  ad- 
ministrators, or  assigns,  and  to  insure  to  others  who  should 
unite  themselves  with  them,  the  advantages  and  benefits 
that  might  arise,  and  be  had  from  establishing  themselves 
into  a  society  for  efiecting  equitable  insurances  on  lives  and 
survivorships,  &c.,  did  thereby  consent,  promise,  agree, 
undertake  and  covenant  every  of  them  for  themselves  res- 
pectively, to  and  with  all  and  every  the  others  of  them, 
to  become  by  mutual  contributions,  insurers  on  lives  and 
survivorships,  and  granters  of  annuities,  and  to  become 
members  o^  and  to  enter  and  erect  themselves  into  a  society 
by  the  name  of  the  Norwich  Union  Society,  or  Union 
Office,  for  insurances  on  lives,  &&,  upon  such  terms,  pre- 
miums and  conditions,  and  with  and  under  such  constitu- 
tions, laws,  rules,  and  regulations  as  should  be  thereafter  in 
the  said  indenture  expressed,  declared,  and  provided  for, 
and  for  such  time  and  term  to  continue  members  thereof 
as  should  be  signified  in  the  policies  of  insurance,  to  be 
made  out  and  delivered  to  eveiy  of  them  respectively  at  the 
time,  and  in  the  manner  thereinafter  for  that  purpose  men- 
tioned; and  that  for  the  better  forming,  fixing,  and  es- 
tablishing the  said  society,  and  governing  and  radiating 
the  same,  and  the  proceedings  thereof  and  the  more  ef- 
fectuaDy  to  make  provision  for  producing  and  securing  to 
them  the  several  good  and  beneficial  ends  and  purposes 
thereby  intended,  that  they^  the  subscribers  to  the  said  in- 


184k 


PoNTirBX 

V, 
BlONOLD. 


862  CA8ES  OR   POINTS   OF    PRACTICE,  C.    P. 

1841.        denture,  consent,  and  severally  covenant,  promise,  agree 
^^jj^jjj^     and  undertake,  every  of  them,  for  themselves  respectively, 
«•  to  and  with  all  and  evety  of  the  others  of  them,  to  observe, 

perform,  abide  by,  conform  to,  fulfil,  and  keep  all  and  sin- 
g^ular,  the  articles,   clauses,  provisions,  agreements,   &c., 
thereinafter  mentioned  and  contained;  and  amongst  othere^ 
the  following,  that  is  to  say,  that  for  the  more  orderly  and 
efiectual  management  of  the  affiurs  of  the  said  socie^, 
there  should,  during  its  continuance,  be  twenty-four  mem- 
ben  of  the  said  society,  who  should  be  directors  thereof^ 
and  should  so  continue  during  the  subsistence  of  their  re- 
spective policies,  or  until  they  should  die,  resign^  or  be 
removed  in  the  manner  thereinafter  mentioned,  and  thai 
the  trustees  of  the  said  society  to  be  chosen  as  thereinafter 
mentioned,  should  have  power,  from  time  to  time,  to  choose 
additional  directors,  as  and  when  such  trustees  should  see 
occasion,  and  should  also  choose  such  new  directors  to 
supply  such  vacancies  in  their  numbers,  as  should^  from 
time  to  time,  occur  by  death,  resignation,  or  otherwise ;  the 
declaration  then  alleged  the  rules  made  for  the  holding  a 
court  of  directors,  in  the  month  of  December,  every  year, 
to  receive  and  examine  the  accounts  of  the  society,  wfaidi 
should  be  laid  before  them  by  the  secretary;  for  the  di- 
rection of  the  afiairs  of  the  socie^  by  that  court  of  directors, 
with  the  assistance  of  the  secretary,  six  of  the  directon 
forming  a  committee,  meeting  weekly  for  that  purpose,  and 
having  power  to  receive  all  applications  of  persons,  desiroos 
of  becoming  members  of,  and  effecting  insurances  with,  the 
society,  to  propose  and  settle  the  rates  of  insurances,  Ac, 
and  also  to  determine  the  requisites  and  qualifications  of 
the  applicants  for  policies ;  and  then  proceeded  to  recite 
the  fiuther  rules;   that  the  said  committee  shoold  have 
power  to  sign,  execute,  and  issue  any  policy  of  insurance, 
or  grant  of  annuity,  to  order  investments  in  the  funds,  in 
the  names  of  the  trustees,  or  any  four  of  them,  and  to 
manage  and  transact  all  other,  the  usual  and  customaiy 
6f  the  said  society ;  that  the  said  committee  mi^t, 
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firom  time  to  time,  elect,  nominate,  and  appoint  such  trear        1841. 
surer,  solicitor,  and  agents,  to  transact  the  business  of  the     po^,fbx 
society,  as  to  them  should  appear  meet,  and  at  their  will 
and  pleasure  might  remove  such  treasurer,  &a ;  and  that 
they  might  make  such  allowance  to  such  treasurer,  &c.,  as 
they  should  think  proper:  That  when  any  vacancy  should 
occur  in  the  said  committee  by  death,  resignation,  or  other- 
i/rise,  such  vacancy  should  be  immediately  supplied  from 
amongst  the  general  body  of  directors,  by  the  votes  of  a 
majority  of  the  directors  present  at  a  Court,  to  be  sum- 
moned for  that  purpose,  &a :  That  there  should  be  twenty- 
four  trustees  for  the  said  society,  who  should  continue  in 
their  situations  as  trustees,  until  they  should  die,  resign,  or 
be  removed*  and  that  a  majority  of  the  directors,  who 
should  be  present  at  any  Court,  to  be   holden  as  therein- 
before mentioned,  should  have  power  to  choose  additional 
trustees  as  and  when  such  directors  should  see  occasion, 
and  should  abo  choose  new  trustees  to  supply  such  vacancies 
in  their  number,  as  should,  from  time  to  time  occur :  That 
all  securities  taken  by  the  said  society  should  be  taken  by, 
and  in  the  names  of  the  said  trustees,  or  by  and  in  the 
names  of  any  four  of  them,  whom  the  committee  of  directors 
should  appoint,  any  of  whom,  upon  resignation  or  removal, 
should  immediately  surrender  up  all  their  estate  and  interest 
in  any  of  the  said  securities;  that  there  should  be  a  secretary 
to  the  said  society,  who  should  give  constant  attendance  by 
himself  or  his  clerk,  at  the  house  or  office  of  the  society,  in 
order  to  receive  the  proposals  of  persons  desirous  of  be- 
coming m^nbers  of,  or  being  insured  in  the  said  society, 
&C, ;  that  whenever  the  said  office  of  secretary  should  become 
vacant,  the  directors  should  imme<Uately  elect  some  person 
to  fin  the  same*     That  once  in  two  years,  between  the 
month  of  June  and  September,  the  secretary  should  prepare 
an  account  of  the  state  of  the  society's  funds  and  finances, 
and  should  calculate  the  outstanding  risks,  &c. ;  that  within 
one    month  after  the  completion   of   such  biennial   cal- 
culation, a  general  meeting  of  the  members  of  the  society 
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should  be  called,  and  that  if  it  should  appear  to  such  ge- 
neral meeting  that  the  funds  of  the  sodetj  were  more  than 
sufficient  to  pay  the  claims  made,  or  liable  to  be  made  upon 
the  society,  then  the  members  present  at  such  genend 
meeting  should  declare  a  dividend  of  the  surplus,  (after 
reserving  one-fifth  part  of  such  surplus,  which  should  be 
funded  for  the  purpose  of  accumulating  and  forming  a  per- 
manent capital,  to  answer  the  demands  that  might  be  made 
upon  the  society,  in  case  of  any  extraordinary  moitali^ 
amongst  the  members),  unto  and  amongst  those  members 
who  should  be  insured  by  and  with  the  society,  upon  and 
for  the  whole  duration  of  life,  (those   who  should   have 
become  members  in  the  then  current  year  alone  excepted,) 
in  manner  following,  &c. :  And  the  plaintiff  further  saitfa, 
that  afterwards,  to  wit,  on  the  day  and  year  first  aforesaid^ 
a  certain  society  was  constituted  for  the  purpose  aforesaid, 
and  falsely  pretended  and  assumed  to  be  constituted  and 
conducted  according  to  the  deed  so  recited  and  set  forth  in 
the  said  publication:   and  before  the  committing  of  the 
grievances  hereinafter  mentioned,  to  wit,  on  the  1st  July, 
1831,  he,  the  swd  defendant,  then  being  and  acting  as  se- 
cretary of  the  said  society,  did  issue,  circulate,  and  distribnte 
for  and  in  the  name  of  the  society  so  felsely  pretending,  &c^ 
and  then  called  and  known  by  the  name  of  the  Norwich 
Union  Life  Insurance   Socie^ir,  a  certain    prospectus  or 
printed  statement  of  the  fimds  and  regulations  of  the  said 
society,  and  of   the  bonuses  that  had  been  declared,  the 
amount  of  premium  deposited  by  the  members  at  various 
periods  since  the  formation  of  the  said  society  up  to  the  year 
1829,  which  said  prospectus,  &c.,  contained,  among  others 
the  statements  following :  that  is  lo  say,  that  the  first  ad- 
dition to  the  sums  insured  in  the  ssld  society  was  made 
on  the  28th  June,  1816,  when  a  bonus  of  twenty  per  cent 
was  declared  on  the  amount  of  premiums  deposited  by  the 
membeis  insured  previous  to  July  1815 :  that  the  second 
addition,  assigned  on  the  28th  July,  1823,  was  twenty-^Mir 
per  cent  upon  all  premiums  deposited  prior  to  July  1822 ; 
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and  that  the  third  addition  was  declared  on  the  29th  Au-  1^41. 
giist  last,  and  was  twenty-five  per  cent  on  all  premiums  pon^fex 
deposited  prior  to  July  1829,  making  a  total  addition  ^  -a  ^' 
69L  per  cent,  on  aU  insurances  effected  prior  to  1815 ;  and 
of  49^  per  cent  prior  to  1822 :  And  the  plaintiff  says,  that 
afterwards,  and  before  the  committing  of  the  several  griev- 
ances by  the  defendant  hereinafter  mentioned,  to  wit,  on 
the  9th  July,  1831,  he,  the  smd  plaintiff,  then  being  desirous 
of  effecting  an  insurance  with  the  said  company,  &C.5  did 
apply  to  the  defendant,  so  being  secretary,  &c,  for  informa- 
tion about  the  same,  and  did  inquire  of  the  defendant,  and 
request  him,  the  defendant,  to  inform  him,  the  plaintiff, 
whether  the  above  recited  articles,  provisoes,  powers,  condi- 
tions, laws,  constitutions,  ordinances,  regulations,  and  agree- 
ments, contained  in  the  said  deed  of  settlement,  as  set  forth 
in  the  said  publication,  had  been  duly  performed,  complied 
with,  observed,  kept  and  fulfilled,  and  whether  the  above 
recited  statements  concerning  the  fiinds  and  pecuniary 
afiairs  and  prosperity  and  bonuses  of  the  said  society,  so 
contained  in  the  said  prospectus  or  printed  statement  of  the 
funds  and  regulations  of  the  said  society  as  aforesaid,  were 
true  and  correct;  nevertheless  the  defendant,  well  knowing 
the  premises,  and  that  the  above  recited  articles,  &c.,  had 
not  nor  had  any  of  them  been  duly  complied  with,  &c,  and 
that  the  said  recited  statements,  &c.,  were  not  nor  were  any 
or  either  of  them  strictly  true  and  correct,  but  contriving, 
and  fi^udulently  intending  craftily  and  subtilely  to  deceive 
and  injure  the  plaintiff  in  this  behalf  on  the  day  and  year 
last  aforesaid,  falsely,  fi»udulently,  and  deceitfully,  in  an- 
swer to  the  said  inquiries  so  put  to  him  by  the  plaintiff  as 
aforesidd,  did  represent  and  affirm,  that  the  above  recited 
articles,  &c.,  had  and  each  and  every  of  them  had  been  duly 
performed,  &c.,  and  that  the  above  recited  statements,  &a, 
were  and  each  and  every  of  them  was  strictly  true  and  cor- 
rect; by  means  and  in  consequence  of  which  representation, 
&C.,  so  made  and  given  l^  the  defendant  to  the  said  plaintiff 
as  aforesaid^  the  plaintiff  not  knowing  to  the  contrary,  but 
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1841.        believing  thereupon,  that  the  said  sode^  was  in  the  condir 
PoNTiFEx      ^^^  ^'^^  ^^  ^®  dicumstances  and  state  so  described,  &c^ 
o.  by  tiie  defendant,  and  that  its  affairs  were  duly,  lawMj, 

and    regularly    administered    and    conducted,   according 
to  and  in  conformity  with  the  several  above  recited  arti- 
cles,  &c.,  afterwards,  to   wit,  on   the    11th  July,  1831, 
made  and  entered  into  a  certain  policy  of  insurance  with 
the  said  society,  on  his,  the  plaintiff's,  life,  upon  the  terms 
therein  mentioned,  (profert),  and  paid  thereon,  accoidiiig 
to  the  terms  of  the  said  policy,  to  the  said  sodety,  ^riien 
the  same  became  due,  divers  sums  of  money,  to  wit,  &c.; 
whereas  in  truth  and  in  fact  the  said  defendant  well  knew, 
at  the  time  of  making  the  said  representations  and  aflbrma- 
tions,  that  the  said  recited  articles,  &c.,  had  not  been,  nor 
were  any  of  them  performed,  &c.,  in  this,  to  wit,  that  the 
said  trustees  had  not,  nor  did  choose,  new  trustees  to  supply 
such  vacancies  in  their  number  as  had  fiom  time  to  time 
occurred  by  death,  resignation,  or  otherwise,  but  on  the 
contraiy  thereof,  &c.    Breaches  of  the  other  rules  were 
then  alleged,  vnth  regard  to  the  holding  of  meetings  by  the 
directors,  fer  the  various  purposes  of  the  society ;  and  it 
was  fiurther  stated,  that  the  securities  taken  by  the  sodety 
were  not  taken  in  the  names  of  the  trustees  or  any  four  of 
them,  but  that  securities  to  a  large  amount  were  taken  in 
the  name  of  the  defendant,  as  secretary ;  that  the  defendant 
so  being  secretary,  had  omitted  to  see  that  the  orders  of  the 
directors,  vrith  regard  to  the  funds  of  the  society,  had  been 
carried  out,  and  that  he  did  not  once  in  two  yean^  between 
the  months  of  June  and  September,  prepare  an  account  of 
the  state  of  the  socie^*s  funds,  &c ;  that  no  general  meet* 
ing  of  the  members  of  the  society  was  called,  as  by  the  deed 
was  required,  but  on  the  contrary  thereof;  although  no 
such  meeting  was  called,  and  although  the  fimds  of  the 
society  were  not  more  than  sufficient  to  pay  the  clainv 
made,  or  liable  to  be  made,  upon  the  society,  yet  afkerwaids» 
and  before  the  committing  of  the  grievances,  &c,  to  wit,  on 
the  29th  August,   IttdO,  a  certain  dividend  of  supposed 
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surplus  was  declared^  &c.,  without  reserving  one-fifth  part  1841. 
of  such  surplus  to  be  funded  for  the  purpose  of  accumulat-  p^JJ^^ 
ingy  and  forming  a  permanent  capital  to  answer  the  de- 
mands that  might  be  made  upon  the  society,  in  case  of 
any  extraordinary  mortality  amongst  the  members,  &c.; 
and  whereas,  in  truth  and  in  fiatct,  the  said  above  recited 
statements  concerning  the  funds  and  pecuniary  affairs  and 
prosperity  of  the  sdd  society,  so  contained  in  the  said 
prospectus,  &c,  w^re  not,  each  or  imy  of  them,  strictly  true 
and  correct  in  this,  to  wit,  that  the  third  addition  to  the 
sums  insured,  which  was  declared,  on  the  29th  August, 
1830,  of  25L  per  cent  on  all  premiums,  &c.,  was  in  truth  a 
fiJse  and  firaudulent  addition,  &c. ;  by  means  whereof,  and 
of  the  said  fidse  and  fraudulent  misrepresentation  and  deceit 
of  the  defendant,  the  plaintiff  says  that  he  has  been  de- 
frauded and  deceived  in  making  and  effecting  the  said 
policy,  and  in  making  the  said  payments  of  the  said  pre- 
miums from  time  to  time,  and  the  said  policy  of  insurance  is 
of  much  less  value  to  the  said  plaintiff  than  if  the  said  repre- 
sentations of  the  defendant  had  been  true  in  substance  and 
in  feet,  to  wit,  lOOOiL  of  less  value,  and  by  means  whereof 
the  said  plaintiff  is  likely  to  lose  the  whole  benefit  of  his 
said  policy  of  insurance,  and  of  the  said  sums  of  money  so 
from  time  to  time  paid  by  him  as  aforesaid  to  the  said 
sodety  as  premiums  for  the  same,  to  the  damage  of  the 
plaintiff  of  3000/.,  &c.  The  defendant  pleaded  several 
pleas,  amongst  which  was  the  following:  That  the  said 
articles,  provisoes,  &c.,  contained  in  the  said  deed  of  settle- 
ment in  the  said  declaration  mentioned,  had  been  and  were 
so  duly  performed,  complied  with,  &c.,  and  the  fiinds  and 
pecuniaiy  affairs  of  the  sdd  society  had  been  and  were  so 
duly  r^;ulated  and  administered  as  was  necessary  for  the 
maintenance  and  security  of  the  said  society,  and  of  such 
insurances  as  then  had  been  or  thereafler  might  be  effected 
therewith.     Verification. 

Demurrer.     That  the  said  plea  is  not  sufficient  in  law ; 
for  that  the  said  plea,  instead  of  containing  a  distinct  and 
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certain  answer  to  the  several  and  specific  averments  on  the 
declaration  of  breaches  and  non-performance  of  the  said 
^'  articles,  &c.,  in  the  said  declaration  mentioned,  contains 

only  a  general  statement  that  the  same  had  been  and  were 
duly  performed,  &c. ;  and  the  funds  and  pecuniary  afiairs 
of  the  said  society  had  been  duly  regulated  and  adminis- 
tered, not  shewing  how  or  in  what  manner  the  same  had 
been  kept  and  fiilfilled,  or  to  what  particular  branch  of  the 
declaration  the  said  plea  relates,  or  whether  it  refers  to 
negative  or  affirmative  provisions,  &c.,  or  whether  it  relates 
merely  to  the  effect  of  observing  and  keeping  the  said 
articles,  &c.,  or  whether  it  is  intended  to  allege  that  they 
were  in  &ct  respectively  kept  and  observed;  and  also,  tar 
that  it  is  alleged  in  the  said  plea,  that  the  said  articles,  &&, 
were  duly  performed,  &c.,  and  the  funds  and  pecuniaiy 
affiiirs  of  the  said  society  had  been  and  were  duly  regulated 
and  administered,  thereby,  by  using  the  word  ^duly," 
raising  for  the  consideration  of  the  jury,  a  question  of  law 
and  not  one  of  &ct  merely ;  and  also,  for  that  the  plea  is 
so  general  and  uncertain,  that  no  intelligible  issue  can  be 
raised  or  taken  thereon ;  and  also,  that  the  plea  does  not 
confess  and  avoid  or  deny  any  of  the  material  allegations  of 
the  declaration  in  such  a  manner  that  the  plaintiff  can 
safely  reply  thereto ;  and  also,  for  that  if  the  plaintiff  replied 
thereto,  he  could  only  re-state  and  repeat  the  breaches 
already  allied  in  the  declaration ;  and  also,  for  that  the 
said  plea  is  bad,  as  being  double  and  multifiirious ;  and  also, 
for  that  the  said  plea  should  have  concluded  to  the  countij, 
and  not  with  a  verification ;  and  also,  for  that  the  said  plea 
is  pleaded  as  if  it"  were  an  answer  to  the  whole  dedaratioD, 
whereas  it  is  only  an  answer  to  part  thereof;  and  also,  tor 
that  the  said  plea  contains  an  immaterial  traverse,  and  is  in 
other  respects  uncertain,  informal,  and  insufficient.  Joinder. 
The  defendant  gave  notice  that  he  should  contend,  on  the 
argument  on  demurrer,  that  the  declaration  was  insufficient^ 
and  disclosed  no  right  of  action,  inasmuch,  as  even  if  the 
alleged  misrepresentations  were  made,  it  did  not  appear 
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that  the  plaintiff  had  sustained  any  injury  thereby,  either        1841. 
by  the  loss  of  his  policy,  or  by  any  insecurity  in  his  in-     p^J^J^J^^ 
sunmce ;  that  there  was  nothinir  in  the  declaration  which  «• 

,  ,  ,  BiGNOLD. 

connected  the  alleged  misrepresentations  with  any  depre^ 
ciation  in  the  value  of  the  policy,  or  which  shewed  that  the 
insurers  were  unable  or  unwilling  to  satisfy  any  demand 
upon  them  which  might  arise  under  the  policy,  or  that  the 
insurance  had  been  abandoned  by  the  plaintiff,  or  that  he 
had  been  injured  in  any  respect  by  effecting  it 

Stepheth  Seijt,  and  Petertdorff^  for  the  plaintiff.  The 
plea  was  clearly  bad  for  the  reasons  stated  in  the  demurrer. 
It  admitted  the  violation  of  all  the  rules  of  the  society,  as 
alleged  in  the  declaration,  and  did  not  attempt  to  deny 
that  the  plaintiff  had  suffered  damage ;  but  in  point  of  &ct, 
it  amounted  to  this :  true  it  is  that  the  plaintiff  has  suffered 
damage,  but  he  is  not  much  hurt.  This  was  clearly  an 
insufficient  answer  to  the  statements  in  the  declaration.  It 
was  also  an  insufficient  plea,  because,  while  it  purported  to 
be  an  answer  to  the  whole  declaration,  in  truth  it  professed 
to  answer  only  those  parts  of  it,  which  referred  to  the  funds 
of  the  society.  Then  it  was  insufficient,  as  amounting  to 
a  denial  of  damage  only,  and  as  containing  a  mere  ar* 
gumentative  denial  of  the  allegations  of  the  plaintiff.  The 
statement  was,  that  the  regulations  of  the  society  had  been 
violated,  but  there  was  neither  a  denial  nor  an  admission  of 
that  &ct  Griffith  v.  Eylei  (a),  had  a  strong  bearing  upon 
the  case.  Then,  as  &r  as  the  plea  amounted  to  an  allega- 
tion of  performance,  it  was  by  iar  too  general,  because  the 
plaintiff  had  no  means  of  replying  to  it,  except  by  repeating 
the  breaches  alleged  in  the  declaration.  The  defendant's 
objections  to  the  declaration  could  not  be  allowed  to  prevail. 
A  clear  right  of  action  was  disclosed,  independently  of  any 
actual  damage  sustained.  The  ground  of  the  action  was 
the  affirming  by  the  defendant  that  certain  things  were 

(a)  1  Bos.  &  Poll.  417. 
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1841.       true,  and  thereby  causing  the  plaintiff  to  become  a  member 
^pT^Zn     ^^  ^^®  society ;  it  was  no  answer  to  an  allegation  that  the 
«•  representations  were  felse,  and  that  the  plaintiff  in  conse- 

quence would  not  obtain  those  advantages  which  he  had  a 
right  to  expect,  that  his  policy  would  be  paid.  Funds  ▼. 
Leieesier  (a\  SlofeldY.  Payne  {b\  MarzetH  ▼•  WiUiam9{p\ 
Wetter  v.  Baker {d).  These  cases  shewed  that  the  pos- 
sibility of  damage  was  a  sufficient  ground  of  action,  and  the 
declaration,  tiierefore,  sufficiendy  disclosed  damage.  Ljfde 
▼•  Barnard  {e)  was  also  in  point  But  if  die  allegation  of 
damage  in  the  declaration  was  insufficient,  diat  was  an 
objection  which  could  not  be  raised  now,  but  which  was 
open  to  tiie  defendant  on  special  demurrer  only.  Pewireu 
y.  Justen  (/),  Trawer  v.  Chadurick  {g)y  and  Brown  v.  Jar- 
f>is  (A),  were  also  referred  ta 

ChanneUy  Seijt,  for  the  defendant     It  must  be  remem- 
bered that  this  was  not  an  action  of  contract,  bat  of  tort, 
and  it  was  a  case  in  which  the  plaintiff  could  only  recover, 
by  shewing  that  he  had  sustained  damage  by  reason  of  the 
wrongful  act  of  the  defendant.     Damage,  tiierefore,  was  the 
gist  of  the  action,  and  the  defendant  was  right  in  applying 
his  plea  to  it     All  that  was  stated  in  the  prospectus  might 
be  true,  but  the  damage  was  said  to  have  arisen  from  the 
improper  declaring  of  dividends,  and  so  it  was  sought  to 
charge  the  defendant  for  the  act  of  the  company.     His 
answer  distinctiy  applied  itself  to  the  subject-matter  of  the 
declaration,  because  the  complaint   being    the    improper 
management  of  the  affairs  of  the  society,  he  said  that  they 
had  been  so  properly  perfi>rmed  as  was  necessaiy  for  the 
maintenance    of  its  security.      \Tindal^  C.  J. — Do  you 
think  that  if  you  had  given  that  answer  to  the  plaintiff  when 
he  made  the  inquiry  of  you  he  would  have  insured  ?]     The 

(a)  Cro.  Jac.  474.  (e)  1  M.  &  W.  101 . 

ih)  4  B.  &  Ad.  410.  (/)  6  Taunt  532. 

(c)  1  B.  &  Ad.  415 ;  1  Nev.  &  (^)  3  Bing.  N.  C.  334;  3Scott» 

Man.  353.  699. 
{d)  2  Wila.  414.  ilk)  I  M.  &  W.  704. 
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defendant  could  not  be  suppoeed  to  be  reqiured  to  shew         1841. 
by  his  plea  that  everything  had  been  done.     [Maule,  J. —     ^^IJJJ^^ 
Do  you  mean  to  say  that  the  two  propositions,  that  the  9. 

policy  is  of  less  value  to  the  plaintiff,  and  that  the  policy  is 
equally  secure,  are  identical  ?  Even  that  proposition, 
however,  that  the  policy  is  as  secure  as  if  all  the  rules  of 
the  society  had  been  complied  with,  does  not  appear  to  be 
raised  by  your  plea.  Ertkine,  J. — What  object  has  a  man 
in  selecting  one  office  in  preference  to  another,  except  that 
of  procuring  fit>m  it  something  better  in  the  way  of  bonuses  ? 
You  distinctly  hold  out  that  anticipation  by  the  representa- 
tions which  you  make.]  The  declaration,  at  all  events, 
could  not  be  sustained.  It  contained  no  allegation  what- 
ever to  shew  any  insecurity  as  to  the  policy.  \_Maule,J. — 
Supposing  a  policy  as  to  a  horse,  which  was  represented  to 
have  two  eyes,  and  to  be  able  to  see,  and  it  was  found  to 
be  blind,  would  an  action  for  such  a  cause  be  answered  by 
a  plea  that  the  horse  was  just  as  good  ?  Tindal,  C.  J. — 
In  such  a  case,  surely  the  purchaser  of  the  horse  would 
not  be  obliged  to  sell  his  horse  before  he  brought  his  ac- 
tion ?]  That  would  be  a  case  of  warranty.  {^Tindal,  C.  J. — 
Does  not  this  case  range  itself  within  that  class,  headed  by 
Pasley  v.  Freeman  (a),  where  actions  have  been  brought, 
alleging  representations  to  have  been  fidsely  made  within 
the  knowledge  of  the  party?  Erskine^  J.— ^-Suppose  a 
man  bought  a  horse,  which  was  said  to  be  a  good  hunter, 
and  it  was  found  not  to  be  so,  and  he  brought  his  action?] 
That  woukl  be  a  case  of  warranty. 

TnnDALy  C.  J. — What  is  this  in  effect  but  a  warranty  ? 
A  man  goes  to  an  established  officer,  from  whom  he  had  a 
right  to  look  for  a  just  and  true  account  of  the  affairs  of  the 
company,  and  he  receives  an  answer  which  is  not  true.  I 
think  that  the  plaintiff  is  entided  to  judgment 

Judgment  for  the  Plaintiff, 
(a)  3  T.  R.  61. 
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Fisher  v.  Duddeno. 

The  time  of  fjfOULBURNi  Scrjt,  moved  for  leave  to  enter  up 
judfmen^**"re-  Batisfaction  on  the  record  in  tliis  action,  upon  the  following 
AT&*2^^ct.  ^^^  ^^  ^^^  agreed  upon  between  the  respective  parties, 
c.  no,  8. 17,  On  the  8th  of  January,  judgment  was  signed,  the  Mastei^s 
Se  ineipiimr\  allocatur  being  for  630^  I5s.  6(L  During  the  progress  of 
Master's  b^»  the  taxation  of  costs  antecedently  to  that  date,  a  conversa- 
therefore,  tion  took  place  between  the  attorneys  of  the  plaintiff  and 
c^rihtr  was  en-  the  defendant,  when  the  latter  said  that  the  money  would 
8th  of  January,  ^  P^^  ^  ^7  ^^  ^^^  afterwards,  the  plaintiff's  attorney 
Se^wS^rt  ^^  ^^^  ^^  ^®  defendant's  attorney,  and  said  that  he  should 
allocatur,  for  move  to  review  the  taxation  of  costs,  but  that  he  was  afiaid 
sttbsrauent  ap-  that  the  defendant  would  £sdl  in  the  meantime.  The  de- 
pUOntifl^  for  a*  feii<iant's  attorney  answered  that  there  was  no  fear  of  that, 
TOTiew  of  Ae  ^nd  offered  to  pay  the  money  immediately,  as  it  was  lying 
costs,  the  idle  in  his  banker's  hands.     On  the  8th  of  January,  a  sum- 

increased  to  mons  was  taken  out  before  a  learned  judge  at  Chambers,  to 
amm^AV judi?  review  the  taxation  of  costs,  but  the  questions  which  arose 
ment  was  upon  its  heariufir  were  referred  to  the  Court ;  and  there  it 

amended  on 

the  30th  May,  was  su^ested  by  the  Master,  that  if  the  parties  would 
j^f  attend  before  him  agab,  an  ammgement  might  be  made, 
^Tt^^^^A^^  ®°^  ^®  expenses  attending  the  rule  saved.  This  was  ac- 
that  the  plain-  cordingly  done,  and  on  the  20th  of  May,  the  allocatur  was 
to  interest  from  altered  by  the  amount  being  increased  to  643^  5s.  6d,  The 
wffT^  and  ^t°'  ^*®  ^  ^^^  allocatur  was  not  altered,  and  the  judgment 
froni  the  soth    remained  as  of  the  8th  of  January.     On  the  20th  of  May, 

of  May  only.  "^  ^ 

the  defendant's  attorney  paid  to  the  plaintiff's  attorney,  the 
sum  of  643^  5s.  6d.  by  a  check,  which  the  latter  consented 
to  receive  ''on  account,**  but  the  defendant's  attorney  refused 
to  take  a  receipt  in  those  terms,  and  it  was  thereupon 
agreed  that  the  payment  should  be  made  without  prejudice, 
and  that  an  application  should  be  made  to  the  Court  on  the 
part  of  the  defendant  to  enter  satis&ction  on  the  record. 
The  question  was,  whether  the  defendant  was  entided  to 
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have  interest  at  rate  of  4i  per  cent  under  the  proviflions  of       1841. 
the  1  &  2  Vict  c.  110,  &  17,  since  the  8th  of  January.  ^^'JmaL^ 


Bompas,  Serjt,  shewed  cause  in  the  first  instance.  The 
17th  section  of  the  1  &  2  Vict  c  1 10,  provided  ^'  that  every 
jadgment  debt  shall  cany  interest  at  the  rate  of  4/.  per 
centum  per  annum  fix>m  the  time  of  entering  of  the  judg- 
ment until  the  same  shall  be  satisfied,  and  such  interest 
may  be  levied  under  a  writ  of  execution.'*  The  day  firom 
which  the  judgment  must  be  taken  to  bear  date  was  the 
8tb  of  January,  and  firom  that  day,  therefore,  it  ought  to 
bear  interest  The  fiict  of  the  delay  of  the  final  determina- 
tion of  the  amount  ought  to  produce  no  result  un£eP70ur- 
able  to  the  plaintifi;  because  the  conclusion  which  was 
eventual^  arrived  at  must  be  taken  to  be  the  correct  one, 
and  he  ought  to  have  had  the  judgment  entered  on  the  8th 
of  January  for  the  sum  then  fixed.  It  was  the  mere  case 
of  an  amendment  by  which  the  plaintiff,  who  was  right, 
ought  not  to  be  prejudiced,  and  it  was  to  be  observed  that 
the.  defendant  by  the  adoption  of  this  suggestion,  would 
sufier  no  hardship,  because  he  had  the  use  of  the  money 
during  the  whole  period  for  which  it  was  kept  back  fit>m 
the  plaintiff.  If  the  date  of  the  judgment  was  wrong,  it 
was  the  duty  of  the  defendant  to  move  to  amend  it;  but 
at  all  events  the  plaintiff  ought  not  to  suffer  in  consequence 
of  an  act  which  was  not  the  result  of  any  proceeding  of  his 
own* 

GouJbum^  Seijt,  contra.  The  words  of  the  statute  did 
not  refer  to  the  time  of  signing  judgment,  but  of  enter- 
ing  up  judgment,  and  there  could  be  no  doubt  that  the  date 
of  entering  up  judgment  was  the  20th  of  May.  The  delay 
of  the  final  determination  of  the  amount  of  the  judgment 
was  not  in  consequence  of  any  act  of  the  defendant,  but  it 
must  be  taken  to  have  been  either  the  result  of  the  plain- 
tiff's own  proceeding  in  applying  to  review  the  taxation,  or 
of  the  error  of  the  officer,  by.  which  neither  party  ought  to 
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1841.        be  hurt     That  the  de&ndant  wotild  su£fer  damage  if  he 
^"f^^^^     was  compelled  to  pay  interest  fix)m  the  8th  Januarj  wis 
».  clear,  because  he  had  distinctly  offered  to  pay  the  money 

at  an  early  date,  and  surely  when  he  made  a  tender 
founded  on  that,  which  was  at  the  time,  the  determination 
of  the  officer,  the  Court  would  not  now  take  a  step  against 
him,  which  in  its  consequences  must  be  a  harsh  od& 
{^Maule^  J. — There  is  a  book  kept  in  the  offioe  in  which  the 
parties  enter  what  is  called  an  incipitur,  and  from  that 
entry  is  made  up  the  judgment,  if  either  of  the  parties  wA. 
it  That  incipitur,  is,  I  take  it,  the  '^  entering  up"  of  the 
judgment]  That  course  was,  at  all  events,  in  this  instance, 
contrary  to  the  justice  of  the  case.  [Mauley  J. — I  do  not 
think  so.  The  42L  per  cent  is  g^ven  in  consequence  of  the 
money  being  kept  out  of  the  hands  of  the  pfirty  entitled  to 
it  The  defendant  has  had  the  use  of  the  money,  and 
surely  that  is  the  very  case  intended  to  be  met  by  the 
statute.]  The  real  question  was,  by  whom  was  the  delay 
caused  ?  because  if  it  had  been  caused  by  the  plaintiff,  the 
defendant  ought  not  to  pay  the  penalty  for  it 

TiKDAL,  C.  J. — This  is  a  question  upon  the  construc- 
tion of  the  17  th  section  of  the  act,  which  abolishes  arrest 
on  mesne  process,  and  we  cannot  give  any  construction  to 
its  provisions  which  shall  merely  satisfy  the  case  nowb^ne 
us,  but  must  construe  it  in  such  a  manner  as  shall  satisfy 
the  words  of  the  statute,  and  shall,  therefore,  be  applicable 
to  all  cases.  The  question  is,  what  is  the  meaning  of  the 
wonis  that  interest  shall  be  allowed  from  ^'  the  time  of  en- 
tering up  judgment  ?"  And  it  appears  to  me,  that  the  legal 
meaning  of  those  words  must  be  taken  to  be  the  time  of 
signing  judgment,  or  making  the  entiy  of  the  incipitur 
in  the  Master's  book.  After  that  has  been  done,  the 
plaintiff  has  two  terms  allowed  him  before  he  closes  the 
record,  and  when  he  does  that,  the  Master  will  put  on  the 
margin  of  the  roll  the  very  day  on  which  the  incipitur  was 
entered.     There  may  be  a  distinction,  therefcHe,  betweoi 
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entering  up  on  the  roU^  and  entering  up  judgment  merely. 
The  14th  section  of  the  Statute  of  Frauds,  provides  that 
any  one  who  shall  sign  any  judgment,  shall  at  the  mgning 
of  the  same,  set  down  the  day  of  the  month  and  year  of  his 
so  doing,  which  day  of  the  month  and  year  shall  also  be 
entered  on  the  margin  of  the  roll.  Therefore,  it  is  clear  that 
the  day  of  the  signing  is  the  day^  as  of  which  the  judgment 
is  to  be  entered  on  the  record,  and  as  that  gives  operation 
to  the  judgment,  as  to  purchasers  afterwards,  or  in  cases  of 
death,  or  of  priority  against  simple  contract  debts,  when  the 
incipitur  is  stated,  as  it  is  here,  to  have  been  made  on  the 
8tii  of  January,  the  judgment  must  be  said  to  have  been 
entered  on  tiiat  day.  I  do  not  feel  the  force  of  the  argu- 
ment as  to  the  injustice  likely  to  be  worked  to  the  defendr 
ant  by  the  loss  of  interest,  because  he  might  have  made  a 
tender,  and  that  would  have  been  a  good  answer  to  any 
action  which  might  be  brought  According  to  the  construc- 
tion of  my  brother  Ootdburtij  the  judgment  is  not  entered 
at  this  moment,  because  there  has  been  no  formal  entry  on 
the  ix>ll,  but  we  can  only  refer  these  words  of  the  statute  to 
that  which  ordinarily  takes  place,  and  that  being  so,  this 
rule  must  be  refused. 

CoLTMAK,  J. — I  agree  that  we  cannot  consider  the  in- 
convenience in  particular  cases  in  laying  down  a  general 
rale  of  practice.  I  had  doubted  whether  such  an  amend- 
ment as  this  could  be  made  by  the  officer,  but  I  think  that 
the  original  entry  must  be  taken  to  have  been  a  misprision 
of  the  clerk,  and  that  on  that  ground,  therefore,  no  objec- 
tion exists.  When  the  judgment  is  amended,  it  stands  as 
if  it  had  been  originally  correctly  entered,  and  the  entry 
contemplated  by  the  act  appears  to  me  to  be  tiiat  which  is 
made  in  the  book  in  the  office.  The  rule,  therefore,  must 
be  refused. 

Erskinb,  J. — In  putting  an  interpretation   upon   this 
clause  of  the  statute,  we  must  look  at  the  practice  of  the 
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1841.        Court  to  see  what  is  the  "entering  up"  of  the  judgment, 
^YmiEtL       *°^  ^^  appears  to  me  that  the  entry  of  the  incipitur  in  the 
t».  Master's  book  must  be  taken  to  be  that  entering  up  winch 

is  contemplated,  and  although  the  judgment  may  be  afier- 
wards  more  formally  entered  on  the  roll,  yet  that  is  not 
the  entering  of  the  judgment  from  which  interest  must  be 
calculated. 

Maule,  J. — I  am  also  of  the  same  opinion.     In  the  con- 
templation of  law,  entering  up  of  the  judgment  is  the  writing 
down  something  in  a  book  which  is  kept  by  the  Master  ftr 
that  purpose.     That  is  called  the  incipitur,  and  the  entry 
is  only  so  made  for  the  conyenience  of  the  parties,  but  it 
guides  what  is  drawn  up  afterwards  in  a  more  fbimal  manner 
on  the  record.     The  record,  it  is  to  be  observed,  is  not 
usually  drawn  up,  unless  it  is  necessary  that  it  should  be  so 
for  the  use  of  the  parties  for  any  particular  purpose,  aod  the 
incipitur,  at  the  same  time,  that  it  is  generally  alone  suffi- 
cient for  all  ordinary  purposes,  affords  the  materials  ftr 
drawing  up  that  more  minute  form  on  parchment,  which 
on  account  of  the  expense,  is  usually  dispensed  with.     In 
criminal  cases,  the  same  coiu'se  is  commonly  pursued,  and 
the  record  is  only  filled  up  in  instances  where  fiom  some 
circumstances  it  is  requisite  that  it  should  be  so.     Tlie  fiK^t 
of  this  not  being  generally  done  then,  aflbrds  a  due  to  the 
intentions  of  the  legislature,  and  shews  that  the  statute  was 
not  meant  to  refer  to  the  entering  up  of  the  judgment  on 
the  roll,  which  would  often  produce  more  expense  than  the 
interest  would  amount  to,  but  to  the  general  entering  up 
of  judgment  in  the  Master's  book  in  the  form  of  an  indpitur. 
With  regard  to  the  justice  of  the  case,  the  Court  cannot 
look  to  particular  cases  in  laying  down  a  general  rule  of 
practice ;  but  I  confi^ss  that  I  do  not  see  that  any  injustioe 
will  be  worked  by  the  decision  at  which  the  Court  has 
arrived. 

Rule  refined. 
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1841. 

Dob  <L  Edwards  r.  Leach. 
J.  HIS  was  an  action  of  ejectment  to  recover  possession  of  In  a  doclwu- 

.  tion  in  eject- 

preouses  by  reason  of  a  forfeiture,  and  in  the  declaration  the  ment  to  recover 
day  of  the  demise  was  laid  to  be  the  15th  January,  1840,  a  m^^BesTby 
day  antecedent  to  the  date  of  the  right  of  entry.     At  the  TJ^J^JJ^  \^ 
trial  before  Par  keg  B.,  in   Surrey,  at  the  Spring  Assizei^,  day  of  the  de- 
1841,  the  declaration  was  amended  by  the  date  of  the  de-  to  be  the  I5th 
mise  being  altered  to  the  16th  January ;  that  amendment  ^e  STt  «^- 
was  objected  to  on  the  part  of  the  defendant,  and  the  learned  P^©^  *^*d.te 
judge  directed  the  verdict  to  be  entered  for  the  lessor  of  the  antecedent  to 
plaintifP,  subject  to  the  opinion  of  the  Court  upon  the  que&-  which  the 
tion,  whether  he  possessed  the  power  to  amend  under  the  J^ro^Ir^d 
provisions  of  the  3  &  4  Wm.  4,  c.  42,  s.  23.  ti«t  **»«  7?«  » 

1        •  •  .  •       1   •       T^  ^^•'^  *°  which 

A  rule  nisi  having  been  obtained  in  Easter  Term  to  set  the  learned 
that  verdict  aside,  and  enter  a  nonsuit,  thoraed^inder 

the  3  &  4 
Wm.  4,  c.  42, 

ChanneUy  Serjt,  now  shewed  cause.     It  was  clear  that  ».  23,  to  amend 
the  power  of  amendment  under  the  statute  extended  to  cases  alterinfftheday 
of  ejectment,  for  a  forfeiture.     In  the  case  of  Doe  d.  Mar-  ^^^  that^Sr* 
riott  V.  Edwards  (a),  which  was  a  case  of  ejectment  for  a  p©''*' of 

\  '    ,  .  .     •'  amendment 

forfeiture,  the  parish  in  which  the  premises  were  situated  was  not  affect- 
was  misstated,  and  an  amendment  was  allowed  by  the  same  piicability  of 
learned  judge,  by  whom  the  present  case  had  been  tried,  roje^^^nfess 
The  principle  of  that  case  was  precisely  in  point  A  ques-  lew«»  «°**'y» 
tion  might  be  raised  whether  the  Court  would  apply  the  the  declaration 
statute  to  the  case  of  a  demise  in  an  ejectment,  the  whole  of  JJ^od^bS'riiat 
the  proceedings  being  fictitious,  but  it  had  been  a  principle  *J®  *^'  °^  „ 
acted  upon  by  the  Courts,  that  these  fictions  should  not  apply  them- 

selves  to  the 

operate  to  the  prejudice  of  the  parties  to  suits.     Rowe  d.  declaration  as 
Wrangham  v.  Hersey  (6>     If  the  Court  saw  that  there  was  a  J^gn^Jn^^nt 
variance,  they  were  empowered  to  sanction  the  amendment,  ""^  ™*<^«- 
and  it  was  dear  that  in  the  present  instance  there  was  such 

(a)  1  Moo.  &  Rob.  319 ;  6  Car.  &  P.  208,  S.  C. 
(6)  3  Wils.  274. 
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1841.       a  variance  as  came  within  the  meaning  of  the  act     Tlie  &ct 
Doe^em      ^^  there  being  a  consent  rule  to  admit  lease,  entry,  and 
Edwards     ouster  did  not  alter  the  case,  for  that  consent  rule  only  le- 
Leach        quired  the  defendant  to  admit  the  existence  of  a  lease,  which 
was  in  &ct  only  imaginary,  and  whether  the  admission  ap- 
plied to  one  day  or  another  was  immaterial      Smith  v. 
Knowelden  (a)  was  referred  to. 

Bompaa,  Seijt,  in  support  of  the  rule.  The  case  did  not 
&11  within  the  terms  of  the  statute,  nor  within  its  principle. 
It  was  to  be  observed,  that  it  was  not  the  ordinary  case  of  a 
variance  between  the  declaration  and  the  proo(  but  the 
amendment  operated  as  an  amendment  of  the  defendant's 
admission.  The  plaintiff  failed  altogether  in  proving  any 
demise,  except  by  that  admission,  and  that  was  a  document 
which  the  judge  was  in  no  way  authorized  to  amend.  [£r- 
skiney  J. — That  observation  would  have  been  equally  appli- 
cable in  Doe  d.  Marriott  v.  Edwards^  where  the  amendment 
was  in  the  name  of  the  parish.]  The  objection  was  not  there 
raised,  and  that  decision  was  besides  open  to  the  observatioD 
that  it  was  pronounced  at  nisi  prius,  and,  therefore,  possibly, 
without  that  mature  deliberation,  which  such  a  case  would 
receive  at  the  hands  of  the  fiill  Court.  In  Doe  d.  Poole  v. 
Errington  (li)  it  was  held,  that  a  count  in  ejectment  laying 
a  joint  demise  by  two  was  not  supported  by  provii^  the  two 
to  be  entitled  as  tenants  in  common,  and  there  the  learned 
judge  at  nisi  prius  having  refused,  on  this  objection  being 
taken,  to  amend  the  record  by  altering  the  demise,  and  the 
plaintiff  having  thereupon  been  nonsuited,  the  Court  of 
King's  Bench  would  not  allow  the  propriety  of  the  refusal 
to  be  discussed  in  banc  In  the  present  case,  therefixre,  as 
the  consent  rule  applied  only  to  the  15th  January,  the 
Court  would  not  alter  it  to  suit  the  necessity  of  the  case^ 
and  a  nonsuit  ought  to  be  entered  as  the  phiintiff  had 
failed  in  his  proof. 

(a)  Ante,  p.  402.  (6)  1  Ad.  &  £11.  750;  3  Nev.  &  Man.  646. 
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ToTDAL,  C.  J. — The  only  question  in  this  case  is,  whether  1811. 
the  learned  judge  who  tried  the  cause  had  the  power  to  j^^^j"""^ 
make  this  amendment,  because  as  to  the  propriety  of  the  G^wAaos 
amendment  we  are  not  called  upon  to  give  any  opinion.  LEikcH. 
We  must  assume  that  the  amendment  was  in  a  particular, 
not  material  to  the  merits  of  the  case,  and  by  which  the 
opposite  party  could  not  have  been  prejudiced  in  the  con- 
duct of  his  defence,  for  that  point  is  not  before  us.  Then 
the  question  is,  whether  the  judge  had  the  power  to  make 
this  amendment,  and  I  think  that  under  the  statute  he  had 
that  power.  The  form  of  a  declaration  in  ejectment  is,  that 
^  John  Doe  complains  for  that  one  A.  B.,  the  lessor  of  the 
plaintiff,  on  a  certain  day,  demised  to  the  said  John  Doe  a 
certain  messuage  with  its  appurtenances  in  the  county  in 
question,  and  that  afterwards  the  said  John  Doe  entered 
and  became  possessed  of  the  said  messuage,  &c.,  and  that 
John  Doe  so  being  possessed,  the  said  Richard  Roe  after- 
wards, &&,  with  force  and  arms  entered  into  the  same  and 
ejected  the  said  John  Doe.''  The  moment  the  declaration 
is  delivered,  and  the  party  is  admitted  to  appear  in  the 
room  of  the  casual  ejector,  he  enters  into  a  consent  rule,  by 
which  he  binds  himself  to  appear  by  himself  or  his  attorney, 
to  accept  a  declaration,  and  confess  lease,  entry,  and  ouster.^ 
The  allegation  in  the  declaration  is,  that  on  a  certain  day 
the  lessor  of  the  plaintiff  executed  a  lease  of  the  premises. 
The  act  provides  that  the  judge  may  amend  the  record 
'*  when  any  variance  shall  appear  between  the  proof  and 
the  recital,  or  setting  forth  on  the  record,  &c.,  of  any  con- 
tract, custom,  prescription,  name,  or  other  matter,  in  any 
particular,  or  particulars,  in  the  judgment  of  such  judge,  &c., 
not  material  to  the  merits  of  the  case,  and  by  which  the 
opposite  party  cannot  have  been  prejudiced  in  the  conduct 
of  his  action,  prosecution,  or  defence."  How  can  it  be  said 
that  the  all^ation  in  the  declaration  that  the  lessor  of  the 
plaintiff  executed  a  lease  of  the  premises,  is  not  a  matter 
alleged  on  the  record,  amendable  under  the  words  of  the 
statute  ?    It  seems  to  mc,  tfaeu,  that  there  was  a  variance 
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1841.       between  the  all^ation  and  the  proo^  and  that  the  allegatioo 

^i^^^^^    was  amendable  under  the  act     Then  it  is  said,  that  there 

EDW4UM     was  no  proof  at  all,  and  that  the  case  fisuls  without  the  con- 

Ibacb.       sent  nde^  but  it  is  to  be  observed,  that  the  moment  the 

amendment  is  made,  the  declaration  is  to  be  considered  to 

hme  been  always  in  its  amended  form,  and  the  consent  rule 

adapts  itself  to  its  terms*    The  present  rule,  therefore,  most 

be  discharged. 

CoLTMAN,  J. — ^I  agree  with  mj  liOid  that  this  rule  matt 
be  dischaiged.  It  is  to  be  borne  in  mind  that  ejectment 
is  a  fictitious  proceeding,  the  creature  of  the  Court,  and 
created  for  certain  purposes.  In  this  case,  the  substance 
of  the  declaration  is,  that  the  pliuntifF  had  a  right  of  entij 
on  the  15th  January,  and  the  proof  shewed  that  that  rig^t 
only  accrued  on  the  16th.  It  seems  to  me,  therefore,  that 
it  is  the  case  of  a  variance,  which  &lls  £gdrly  and  substan- 
tially, considering  the  objection  and  the  nature  of  an  action 
of  ejectment,  within  the  provisions  of  the  act  The  question 
of  whether  the  amendment  was  in  a  matter  material  to  the 
merits  of  the  case,  does  not  arise  before  us,  and  we  most 
assume  that  the  learned  judge  properiy  exercised  the  dis- 
cretion given  to  him. 

Ebskine,  J. — ^I  am  also  of  opinion  that  my  brother  Parte 
had  the  power  to  make  this  amendment  If  this  Court 
were  confined  to  a  consideration  of  the  strict  technical  terms 
used  on  the  record,  this  might  be  said  not  to  be  a  vaxianoe 
between  the  proof  and  setting  forth  of  some  matter  in  the 
declaration,  amendable  under  the  act,  because  the  proof 
would  be  the  consent  rule,  by  whidi  the  defendant  under- 
takes to  admit  a  lease  like  that  set  forth  in  the  declantion, 
in  the  first  instance.  Hie  case  of  a  variance  in  the  name 
of  a  parish  would  be  a  much  stronger  case  than  this^  because 
in  the  consent  rule,  the  parish  is  specified,  and  yet  in  such 
a  case,  in  the  case  of  Doe  d.  Marriott  v.  Edwards,  an 
amendment  was  made.     But  we  must  not  look  to  the  strict 


TRINITT  TBRM,  4  VICT.  881 

technical  terms  of  the  record,  but  to  the  sobstance  of  it,        1B41. 
and  the  question  for  which  that  form  is  prepared  between      Doe^aem. 
the  parties.    The  substance  here  is,  when  was  it  that  the      BowAaiw 
plaintiff  had  a  right  of  entry?    Then,  if  that  is  the  real       Lbach. 
substance  of  tlie  statement  of  the  day  of  the  demise,  the 
proof  that  the  right  of  entry  accrued  on  the  16th,  and  not 
on  the  15th,  does  amount  to  a  variance  between  the  proof 
given  and  the  setting  forth  of  a  matter  in  flie  dedaiation,  • 
which  comes  within  the  operation  of  the  statute. 

Mauler  J. — The  substance  and  l^al  meaning  of  the 
declaration  in  this  case,  taken  with  the  other  proceedings, 
is,  that  on  the  15th  January,  the  lessor  of  the  plaintiff  had 
a  right  of  entry  on  the  premises  in  question.     The  proof 
given  was,  that  he  had  a  right  of  entry,  not  on  the  15di, 
but  on  the  IGth.     Then  that  is  a  variance  between  the 
matter  stated  in  the  declaration,  and  the  prooi^  and  it  seems 
to  me  to  &11  within  the  express  words  of  the  23rd  section 
of  the  act     It  is  objected  that  the  consent  rule  applies  only 
to  the  declaration  served,  and  to  the  demise  mentioned  in 
that  declaration,  but  that  is  not  the  true  construction  of  the 
consent     Th&  terms  of  the  consent  rule  are,  that  the  de- 
fendant will  confess  lease,  entry,  and  ouster  generally ;  and 
when  he  enters  into  that  rule,  he  consents  not  to  put  the 
lessor  of  the  plaintiff  to  the  proof  of  any  real  lease,  entiy, 
and  ouster,  but  to  confess  any,  which  may  be  necessary  to 
clothe  the  entry  with  a  legal  form,  in  order  to  try  the  ques- 
tion.    The  consent  rule,  therefore,  is  applicable  not  only  to 
the  declaration  as  it  originally  stood,  but  to  the  declaration 
as  it  is  amended,  to  which  it  applies  itself  as  soon  as  tiie 
amendment  is  made. 

Rule  discharged. 
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LoTT  and  Another,  Assigtiees  of  Smart,  a  Bankrupt 

V,  Melville  and  Another. 

imdbfthe  ]b!^        ^'^  ^^  ^  feigned  issue,  directed  under  the  Interpleader 

terpleader  Act,  Act,  (1  &  2  Win,  4,  c.  58),  to  try  the  right  to  certain  goods 

foUovrinff  quel-  Seized  under  a  fi.  fiu,  issued  at  the  instance  of  the  defend- 

SSIam  Ae****  ants  out  of  this  Court,  belonging  to  one  Smart,  who  had 

arawnees  of  a  since  bccome  a  bankrupt,  upon  an  alleged  act  of  bankruptcy 

the  execution  committed  prior  to  the  seizure,  and  claimed  by  the  plamtifi 

whosesuit,  as  asfflgnecs  of  such  bankrupt     The  issue  was  in  thefol- 

J^'J^^^^^^  lowing  terms:  ''If,atthe  time  of  the  said  seizing  and  lerying 

had  been  of  the  said  Cattle,  goods,  and  chattels,  the  plaintifi  were 

seised;  viz,  •  i    t  i  t  ^  ,  ^ 

**JS,  at  the  time  entiUed  to  the  same,  or  any  part  thereof  as  against  and  nee 
andle^mrof  fi^ni  the  execution ;  and  if  the  said  cattle,  goods,  and  chattels 
tiie  laid  goods,  y„^^  ,^|;  gubject  and  liable  to  be  so  seized  and  levied  under 

&c.,  the  plain-  ^  •'  ^ 

tiflb  were  en-  the  Said  writ  as  a^inst  the  plaintifis."    The  issue  was  tried 

sameasaffabst  before  Coleridge^  J.,  at  the  Bristol  Summer  Assizes,  1840, 

thewWexecu-  ^^^*^  a  veidict  was  entered  for  the  plaindffi,  leave  bang 

tion ;  and  if  given  to  the  defendants  to  move  to  set  it  aside,  and  to  enter 

the  said  ffoods, 

&c.,  were  not     the  verdict  for  [the  defendants. 

seumfand    ^       ^  ^^  having  been  accordingly  obtained  by  Bcn^mf 

levied  undtf      geqt,  in  Michaelmas  Term, 

the  said  wnt  as  "^   '  ' 

affainst  the 

ffeid,  that  that  Manning^  Serjt,  with  whom  was  EUioU,  now  shewed 
S^Stf*  <f"«-  There  was  an  objection  preliminary  to  the  discw- 
only  as  to  notice  siou  of  those  'points,  which  formed  the  main  object  of  the 

of  the  act  of  *^  ,  ,  . 

hankruptcy,  rule.  There  was  no  intention,  under  the  terms  of  the  issue, 
tift  title^asas-  ^  **7  ^^^  question  of  the  bankruptcy  of  Smart,  but  thoae 
^^ThTdOth      ^^^^™s  must  be  taken  to  confine  the  question  to  the  poinl* 

section  of  the 

6  Geo.  4,  c.  16,  requiring  that  in  any  action  hy  any  assignee  acting  under  a  commission  of 
hankntpt,  notice  shall  be  exven  of  those  matters  connected  with  the  commission,  which  are  ia- 
tended  to  be  disputed  by  the  defendant,  does  not  apply  to  such  an  issue. 

Where  the  trading  sought  to  be  proved,  was,  that  of  a  money  scriviner,  under  the  2nd  sectioa 
of  the  6  Geo.  4,  c.  16,  which  provides  that  persons  using  the  trade  or  professian  of  a  scnfener, 
**  receiving  other  men's  monies  or  estates  into  his  trust  or  custody,**  it  was  held  that  the  woids 
of  the  act  were  not  supported  by  proof  that  the  bankrupt  had  negotiated  loans,  and  had  receifcd 
procuration  money  for  doing  so,  the  money  lent  not  being  deposited  in  his  hands ;  and,  tbst 
in  one  instance,  he  had  been  emploved  to  call  in  money  which  was  out  upon  mortgage,  which 
money  he  received  and  retained  in  his  possession,  but  K)r  which  he  paid  mtcrest  down  to  the 
time  of  the  bankruptcy. 
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whether  the  defendants,  at  the  time  of  the  seizure,  had 
notice  of  the  act  of  bankruptcy.  [Tindal,  C  J. — The 
terms  of  the  issue  are  general,  and  are  not  confined  to  the 
question  of  notice,  but  extend  to  the  point,  whether  the 
plaintifis  are  entitled  to  the  goods.  How  are  you  to  say 
that  they  can  recover,  if  Smart,  for  instance,  could  not  be 
a  bankrupt  ?  Erskine,  J. — The  issue  is  in  the  common 
form,  leaving  the  assignees  to  sue  as  plaintifis,  and  to  make 
out  their  title  as  assignees.  Maule,  J. — This  is  an  action 
CD  a  wager ;  the  plaintifis  do  not  sue  as  assignees  at  all, 
but  as  persons  who  have  laid  a  wager.]  Secondly,  the 
90th  sec.  of  the  6  Geo.  4,  c.  16,  had  not  been  complied 
with.  That  section  enacted,  "  That  in  any  action  by  or 
against  any  assignee,  or  in  any  action  against  any  commis- 
sioner, or  person  acting  under  the  warrant  of  the  commis- 
sioners, for  anything  done  as  such  commissioner,  or  under 
such  warrant,  no  proof  shall  be  required  at  the  trial  of  the 
petitioning  creditor's  debt  or  debts,  or  of  the  trading,  or 
act  or  acts  of  bankruptcy  respectively,  unless  the  other 
party  in  such  action  shall,  if  defendant,  at  or  before  pleading, 
and  if  plaintiff,  before  issue  joined,  give  notice  in  writing 
to  such  assignee,  commissioner,  or  other  person,  that  he 
intends  to  dispute  some,  and  which  of  such  matters,  ftc." 
The  present  case  clearly  fell  within  the  principle  of  this 
provision,  but  no  notice  had  been  given  in  accordance  with 
its  terms.  It  might  be  argued,  that  the  necessity  for  the 
notice  arose  only  upon  the  plaintiffs  being  described  as 
assignees ;  but  the  terms  of  the  statute  shewed  that  where 
the  suit  was  in  respect  of  property  which  they  claimed  as 
assignees,  although  on  the  record  they  were  not  so  called, 
the  case  was  within  its  principle.  The  statute,  it  was  true, 
required  the  notice,  **  at  or  before  pleading,"  but  the  cir- 
cumstance of  there  being  no  plea  in  reality  put  on  the 
record  did  not  dispense  with  the  exigency  of  this  provision. 
It  was  mere  matter  of  convenience  that  the  issue  was  framed 
without  the  formalities  of  declaring  and  pleading,  and  it 
was  quite  consistent  ^ith  tlic  convenience  of  the  parties. 


1841. 


LOTT 

and  Another 

Melville 
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1841.  that  an  agreement  having  been  made  as  to  the  fonn  of 
^""7^1'"'"^^  the  issue,  the  defendants  diould  deUver  dieir  notice  to  the 
and  Another  pluntiflb.  But  it  might  be  taken  as  if  in  &ct,  the  plaintiffii 
Mblvillb  pleaded  for  the  defendants,  the  latter  having  left  to  the 
ud  Another,  former  the  whole  caie  of  drawing  the  issue.  The  case  fell 
distinctly  within  the  mischief  intended  to  be  provided 
against,  because  the  same  evils  produced  bj  the  discuadon 
of  questions  not  really  in  dispute  would  arise,  as  well  in 
the  case  of  a  feigned  issue  as  of  an  action,  conducted  with 
all  the  necessary  formalities.  The  object  of  the  statute  was, 
to  prevent  unnecessaiy  expense  being  incurred  by  witnesses 
being  called  to  prove  facts,  which  were  not  intended  to  be 
disputed,  and  the  Court,  seeing  that  this  veiy  mischief 
would  arise  in  -a  case  like  the  present,  unless  they  found 
themselves  bound  by  the  strictest  necessity,  would  not  take 
away  fix)m  the  parties  a  benefit  obviously  intended  to  be 
conferred  on  theoL  He  cited  Earl  lUzwUUam  v.  Max- 
well  (a),  Mea:  v.  Phillips  (6),  Herbert  v.  WHUamson  (c), 
which,  he  contended,  were  analagous  in  principle  to  the 
case  now  before  the  Court  Thirdly,  an  objection  had 
been  raised  upon  the  trial,  and  upon  the  motion  for  a  rule 
nisi,  to  the  sufficiency  of  the  evidence  to  prove  the  trading; 
and  this  arose  upon  the  proper  construction  to  be  put  upon 
the  6  Gea  4,  c.  16,  s.  2.  That  section  provided,  ^  That 
all  bankers,  brokers,  and  persons  using  the  trade  or  profes* 
sion  of  a  scrivener,  receiving  other  men's  monies  or  estates 
into  their  trust  or  custody,  &c.,  shall  be  deemed  as  such 
trader,  by  virtue  of  this  act,  liable  to  become  bankrupt." 
At  the  trial,  it  was  proved  that  Smart  was  an  attorney  and 
scrivener ;  but  the  evidence  by  which  it  was  sought  to  bring 
him  within  the  terms  of  the  statute,  was  to  the  following 
effect:  He  had  been  employed  by  a  Miss  Grrigg  to  call  in 
the  sum  of  140/.  which  she  had  on  mortgage ;  he  did  so,  and 
received  the  amount  from  the  mortgagor,  but  retuned  die 
money  in  his  hands,  paying  interest  upon  it  to  Miss  Giig^ 

(a)  7  Taunt.  32.  (c)  1  Wilt.  324. 

<*)  1  Wils.  261, 
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from  the  date  of  its  receipt  down  to  the  time  of  the  bank- 
ruptcy. In  other  instances^  he  had  negotiated  loans,  but  it  did 
not  appear  that  in  any  case  he  had  received  the  money  into 
his  custody  with  a  view  to  his  laying  it  out,  although  in  one 
case,  it  was  shewn  that  the  lender  and  the  borrower  being 
present,  he  had  taken  the  money  from  the  hands  of  the 
former,  and  handed  it  over  immediately  to  the  latter.  Upon 
these  transactions  he  had  charged  procuration  money.  It 
was  now  uiged,  that  the  transaction  proved  in  relation  to 
Miss  Grigg^s  money,  was  clearly  of  such  a  nature  as  to 
bring  the  case  within  the  statute,  for  he  had  received 
her  money  into  his  trust  or  custody,  and  the  payment  of 
interest  upon  it  by  him,  did  not  in  any  way  alter  the  nature 
of  the  transaction,  so  far  as  his  liability  to  be  made  a  bank- 
rupt was  concerned.  This  was  sufficient  to  support  the 
fiat,  for  one  act  of  trading  done  in  the  course  of  dealing 
and  with  an  intention  that  the  same  course  should  be 
repeated  was  enough.  The  other  instances  proved  must 
be  taken  to  be  corroborative  evidence  of  the  same  fitct,  and 
although  the  charge  for  procuration  money  would  not  ne- 
cessarily bring  the  case  within  the  Bankrupt  Act,  it  went  at 
least  to  shew  the  general  character  of  the  occupation  of  Smart 


1841. 
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JBompas,  Serjt,  in  support  of  the  rule.  This  was  a  case 
in  which  the  necessity  for  notice  clearly  did  not  arise. 
There  was  no  suggestion  of  surprise  in  consequence  of  that 
notice  not  having  been  given,  and  all  the  &cts  necessary 
to  give  the  plainti£b  tide  must  have  been  supposed  to 
be  put  in  issue.  It  was  to  be  observed,  that  the  words  of 
the  act  that  the  notice  should  be  given  ''  at  or  before  plead- 
ing," could  not  be  complied  with,  for  there  was  no  plea  at 
all,  and  the  Court  surely  would  not  say  that  the  notice 
must  be  given  before  the  issue  was  drawn.  The  issue  was 
drawn  by  the  plaintifis,  and  the  defendant  could  not  in 
every  case  learn  when  it  would  be  delivered.  At  all  events, 
the  defendants  could  not  comply  with  the  strict  letter  of 
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the  statute,  and  if  the  equity  of  the  act  only  was  to  be 
secured,  the  plaintiflb  had  suffered  no  damage,  because  they 
had  gone  down  to  trial  prepared  to  try  the  validi^  of  the 
fiat  The  proof  of  trading  was  quite  insufficient  to  support 
the  verdict.     He  was  then  stopped  by  the  Court. 


TiKDAL,  C.  J. — The  principal  question  in  this  case^  and 
the  only  one  on  which  I  have  felt  any  doubt,  is,  ^riiether 
the  feigned  issue  ordered  by  the  Court  to  be  tried,  in  wfaidi 
the  assignees  of  Smart,  the  bankrupt,  are  plaintifi^  neces- 
sarily falls  within  the  90th  section  of  the  act  6  Geo.  4,  c  16, 
so  as  to  require  notice  to  be  given  on  the  part  of  the  de- 
fendants, of  their  intention  to  dispute  the  requisites  of  dw 
bankruptcy.  And  on  looking  at  the  terms  of  that  aectioD, 
and  considering  the  nature  of  the  objects  of  the  feigned 
issue,  I  think  that  it  is  not  such  an  action  as  fells  widiin 
its  operation.  That  section  speaks  of  actions  by  or  against 
assignees  in  respect  of  a  bankrupt's  estate,  from  which  one 
would  suppose  actions  to  be  meant  either  brought  by  as- 
signees for  the  purpose  of  recovering  debts  due  to  the  estate, 
or  for  some  injury  done  to  some  chattel  belon^^ng  to  the 
estate,  or  against  assignees  on  some  claim  of  right  known 
to  the  common  law,  to  recover  something  in  the  nature  of 
a  debt,  or  of  damages  for  an  injury  sustained.  But  this  is 
a  feigned  issue  in  die  form  of  a  wager,  to  instruct  the  Court 
on  a  particular  question,  and  nothing  can  be  more  dear 
than  the  questions  which  are  raised.  The  issue  is  *' if  at 
the  time  of  the  said  seizing  and  levying  of  the  said  cattle, 
goods,  and  chattels,  the  plaintifib  were  entided  to  the  same 
or  any  part  thereoi;  as  against  and  free  from  the  said  exe- 
cution ;  and  if  the  said  cattie,  goods,  and  chattels  were  or 
were  not  subject  and  liable  to  be  so  seized  and  levied  imder 
the  said  writ  as  against  the  plaintifis."  How  can  any  one 
read  this  without  seeing  that  the  Court  intended  and  wished 
to  be  informed  whether  the  plainti£&  had  a  tide  to  these 
goods,  or  whether  the  defendants,  the  judgment  crediton^ 
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had  a  right  to  them.  That  does,  prima  ftcie,  let  in  the  1841. 
whole  of  the  tide  of  the  plaintiffs,  and  I  cannot  see  that  in  ^^ 
requiring  a  specific  answer,  the  case  is  involved  in  any  of  •^  Another 
those  difficulties  which  aie  intended  to  be  met  by  the  90th  Mblvtllb 
section  of  the  statute ;  because  the  parties  are  here  before  ^ 
the  Court,  and  they  may  mould  the  issue  in  any  way  they 
please ;  and  one  cannot  help  noticing  that  if  the  plaintiffs 
meant  to  say  that  there  was  nothing  in  dispute  but  the 
question  of  notice  of  the  act  of  bankruptcy,  he  would  have 
striven  to  confine  it  to  that  point  I,  therefore,  think,  that 
this  case  does  not  fidl  within  the  words  or  the  meaning  of 
the  90th  section  of  the  act  There  is  also  an  objection 
that  the  notice  should  have  been  given  before  the  time  of 
pleading,  but  this  cannot  apply  to  parties  in  the  situation 
of  plaintiff  and  defendant  in  a  feigned  issue,  for  we  all  know 
that  there  is  no  plea  in  such  a  case.  There  is  then  only 
one  real  question  in  the  case  upon  the  evidence  as  to  the 
point,  which  was  principally  contested  on  the  trial,  whether 
Smart  was  a  person  who  was  a  trader  within  the  meaning 
of  the  act  By  the  words  of  the  statute  6  Geo.  4,  c.  16, 
s.  2,  he  must  be  a  person  **  using  the  trade  or  profession  of 
a  scrivener,  receiving  other  men's  monies  or  estates  into 
his  trust  or  custody."  A  scrivener  may  be  i(  person  who  is 
a  solicitor,  and  may  procure  loans  of  money,  and  receive 
money  for  his  clients,  but  it  does  not  follow  therefore,  that 
he  fiilfils  the  whole  of  the  description  given  by  the  statute 
of  such  a  person.  There  is  no  evidence  in  this  case  tiiat 
Smart  received  any  money  into  his  hands  or  custody, 
except  in  two  cases,  those  of  Miss  Griggs  and  another  lady. 
In  the  case  of  the  former,  the  only  evidence  is,  that  she 
having  some  money  which  was  out  on  mortgage,  directed 
Smart  to  call  it  in;  that  he  did  call  it  in,  and  that  he  re- 
tained it  in  his  own  hands,  and  paid  interest  upon  it,  so 
that  he  became  not  the  depository  of  the  money,  but  the 
borrower  of  it  In  the  case  of  the  latter,  there  is  no  evi- 
dence that  he  had  the  money  in  his  custody  at  all,  but  it 
was  only  proved  that  the  money  was  put  into  his  hands,  if 
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indeed  he  received  it  at  all,  and  that  he  immediately  paid 
it  over,  and  that  is  not  sufficient  to  constitute  him  a  scrivener 
within  the  meaning  of  the  act  The  case  is  in  fiict  decided 
by  the  admirable  and  most  clear  judgment  of  Chief  Justice 
Oibbs  in  the  case  of  Adams  v.  MaJkin  (a).  On  both  poiotB, 
therefore,  this  rule  must  be  made  absolute. 


(a)  3  Campb.  535.  That  judg- 
ment is  in  the  following  terms : 
Gibes,  C.  J.— There  is  some 
difficulty  at  the  present  day  in 
understanding  correctly  what  a 
money  scrivener  is.  There  is  no 
living  character  to  refer  to  as  an 
example.  The  business  of  a 
money  scrivener,  as  it  was  former- 
ly carried  on,  has  been  discon- 
tinued; it  has  been  subdivided 
into  different  branches,  which 
have  been  taken  up  by  different 
descriptions  of  persons.  Former- 
ly, the  business  was  well  known. 
The  old  books  are  full  of  cases 
arising  out  of  the  transactions  of 
money  scriyeners;  to  these  we 
must  look,  to  form  an  accurate 
judgment  of  tKe  character  in- 
tended by  the  legislature.  After 
the  statute  of  JSlixabeth,  and  be- 
fore the  statute  of  James,  it  was 
considered  doubtful  whether  a 
scrivener  was  subject  to  the  Bank- 
rupt Laws.  The  latter  statute 
subjects  to  the  Bankrupt  Laws, 
all  those  **  who  use  the  trade  or 
profession  of  a  scrivener  re- 
ceiving other  men's  monies  or 
estates  into  their  trust  or  cus- 
tody." Thus,  the  person  to  be 
considered  a  scrivener  must  carry 
on  the  trade  or  profession ;  it 
must  be  an  occupation  to  which 
he  resorts  in  order  to  gain  his 
living.  To  be  a  scrivener  within 
the  meaning  of  the  statute,  he 


must  likewise,  in  the  course  of 
this  occupation  receive  odMr 
men's  monies  into  his  trust  or 
custody.  It  appears  from  the 
old  cases,  that  before  banken  or 
brokers  were  so  easy  to  be  found, 
the  scrivener  was  the  person  with 
whom  people  were  accustomed  to 
deposit  their  money,  in  order 
that  he  might  lay  it  out  for  them 
when  he  should  find  a  proper  op- 
portunity. Tlie  scrivener,  in  the 
meantime,  had  the  use  of  it,  and 
could  not  be  questioned  for  the 
profit  he  made  of  it;  till  be  laid 
it  outfl  he  was  trustee,  as  a  banker. 
It  was  not  a  spenfic  sum,  which, 
in  monies  numbered,  he  was  lo 
keep  in  his  chest.  He  gave  cre- 
dit for  it  to  the  party  who  had 
sufiident  confidence  in  him  that 
he  would  lay  it  out  to  advantage 
as  soon  as  an  opportunity  offered. 
It  was  seen  to  be  of  great  im- 
portance that  this  descriptioo  of 
persons  should  be  subject  to  ths 
Bankrupt  Laws,  for  through 
them  the  property  of  others  was 
exposed  to  die  risks  of  tnde: 
they  were  trusted  with  other  men's 
property  as  traders  now  are,  and, 
therefore,  it  was  of  consequence 
to  the  public,  that  if  any  calamity 
happened  to  them,  there  shoohl 
be  the  same  summary  meaas 
which  had  been  before  devised 
with  respect  to  other  persons  la 
trade  of  getting  at  their  efSscti* 


TRINITY   TERM,   4   VICT. 


889 


1841. 


CoLTMAN,  J. — The  90th  section  of  this  statate  is  clearly 
not  applicable  to  the  case  of  a  feigned  issue.    That  is  di-        j^^^^ 
rected  to  ascertain  some  point,  and  we  must  look  to  the  is-    *>^^  AnoUier 


and  making  an  equal  distribution 
among  bU  their  creditors.    They 
were,  consequently,  included  in 
the  Stat,  of  Jac.  1.     Since  the 
period  to  which  I  haye  been  re- 
ferring, the  business  of  a  money 
scrivener  has  ceased.    It  is  re- 
lated, in  the  life  of  Dr.  Johnson, 
that  a  person  who  went  by  the 
name  of  Jack  Ellis  was  the  last 
of  the  profession.    He  was  a  con- 
temporary of  Johnson,  and    is 
mentioned   by   him  with  great 
respect    At  the  present  day,  the 
banker  occupies  one  department 
of  the  business  of  the  scrivener, 
by  being  the  depository  of  the 
money,    and  the   attorney,   the 
other,  by  drawing  the  securities. 
The  banker   would  not   be  an 
attorney,  though  he  were  occa- 
sionally to  fill  up  bonds  for  his 
customers ;  nor  does  the  attorney 
become  a  money  scrivener,  though 
on  particular  occasions,  he  inci- 
dentally has  the  money  of  his 
clients  to  lay  out  for  them.    In 
order  to  make  a  man  a  money 
scrivener,  he  must  carry  on  the 
business  of  being  trusted  with 
other  people's  money  to  lay  out 
for  them  as  occasion  offers.    It 
is  not  being  sent  with  the  money 
of  his  clients,  or  receiving  it  from 
the  person  with  whom  his  client 
may  have  previously  contracted, 
that  win   make   an  attorney  a 
money  scrivener.    In  that  part  of 
the  transaction,  he  is  no  more 
than  a  person  employed  to  fetch 
and  carry ;  having  negotiated  the 
loan  and  drawn  the  deeds,  his 
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happening  to  receive  or  pay  the 
money  is  incidental  to  his  busi- 
ness of  an  attorney.    Nor  if,  on 
one  or  two  occasions,  money  were 
deposited  with  him  to  lay  out, 
would   that    constitute    him    a 
money  scrivener?   He  must  be 
carrying  on,  generally,  the  busi- 
ness of  a  money  scrivener.    That 
must  be  part  of  his  known  occu- 
pation.    I  cannot  express  what 
I  mean  to  convey  more  correctly 
than  in  the  words  of  the  late 
Lord  Chancellor,  in  a  case  before 
him: — 'The  next  question  is,  as 
to  the  trading  as  a  scrivener; 
that  does  not  depend  upon  the 
fact,  whether  the  bankrupt  has  or 
has  not  occasionally  done  acts 
which  a  scrivener  peculiarly  and 
properly  would  have  done;  not 
upon  what  he  may  have  done 
upon  one  day,  and  what  upon 
another  day,  but,  upon  his  in- 
tention generally  to  get  a  living 
by  so  doing.'     Though  an  at- 
torney   may    incidentally    have 
acted  as  a  scrivener,  that  is  not 
sufficient.    Though  money  may 
have  been  deposited  with  him, 
for  which  he  was  afterwards  to 
seek  a  borrower.    A  few  isolated 
instances  of  that  sort  occurring 
in  the  course  of  his  business  as 
an  attorney,  would  not  bring  him 
within  the  operation  of  the  bank- 
rupt laws,  for  that  would  not  be 
using  the  trade  or  profession  of  a 
scrivener  receiving  other  men's 
monies  or  estates  into  his  trust 
or  custody.** 
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sue  to  see  what  it  is  that  the  juiy  are  to  inquire  into.  Tlie 
words  of  the  claniBe  do  not  properly  apply  to  a  feigned  issiie, 
though,  for  the  purpose  of  costs,  it  stands  in  the  same  poo- 
tion  as  an  action.  With  regard  to  the  second  quesdon^it  is 
left  to  the  Court  to  say,  whether  the  evidence  aflbfded  raf* 
ficient  proof  of  trading,  and  I  think  that  it  does  not,  upon 
the  ground  stated  by  my  Lord  Chief  Justice.  The  case  of 
a  person  carrying  on  the  business  of  a  money  scri?eiier 
does  not  necessarily  come  within  the  act,  but  may  bedisdii- 
g^hable  from  cases  falling  within  its  provisions,  by  reason 
of  their  not  fulfilling  all  the  requisites  pointed  out. 


Ebskine,  J. — My  brother  Manning  has  objected  that  tbe 
verdict  in  this  case  ought  not  to  be  disturbed,  on  the  grouiidi» 
first,  that  it  was  not  the  object  of  the  issue  to  tiy  whether 
Smart  was  a  bankrupt  or  not ;  secondly,  that  if  such  nvs 
the  object,  the  defendant  ought  to  have  given  notice  under 
the  90th  section  of  the  act ;  and  thirdly,  that  the  evidence 
shewed  that  Smart  was  a  trader  within  the  bankrupt  act 
The  generality  of  the  terms  of  the  issue  shew,  that  it  was 
the  object  of  the  Court,  in  directing  it  to  be  tried,  to  place 
everything  in  issue  which  would  constitute  the  tide  of  tbe 
plaintiff,  because,  if  it  had  been  represented  to  the  Court 
that  there  was  no  intention  to  dispute  the  bankruptcy  of 
Smart,  the  issue  would  have  been  narrowed  to  the  quea- 
tion,  whether  the  execution  creditor  had  notice  or  not  But 
the  issue  seems  to  be  fiamed  for  the  purpose  of  indodmg 
all  questions  which  could  arise  as  to  the  plaintifiTs  title. 
Then  it  is  said,  that  supposing  that  to  have  been  the  object 
of  the  issue,  it  must  be  taken  to  have  been  left  to  die 
defendants  to  point  out  by  notice,  what  points  they  intended 
to  dispute.  On  looking  to  the  90th  section  of  the  act  I 
agree  with  my  Lord,  and  with  my  Brother  CoUfman^  that  it 
was  not  intended  by  the  Legislature  that  it  should  apply  to 
cases  of  this  sort,  and  that  if  it  had  been  so  considered  by 
the  Court,  it  would  have  directed  an  issue  in  some  other 
terms.     I  consider  the  section  to  mean,  that  where  a  partj 
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sues  fer  something  as  asngnee,  or  on  account  of  some  wrong        1 B41. 
done,  in  respect  of  which  he  is  entitled  to  recover  damages        ^^ 
as  assignee,  the  defendant  must  give  notice   before  plea    ^"^  Anodier 
pleaded,  that  he  intends  to  dispute  the  commission,  or  that     Mxltillb 
in  a  case  where  the  assignee  is  defendant,  where  he  can  only 
justify  as  such  assignee,  and  he  does  justify  as  assignee,  the 
plaintiff  shall  before  issue  joined  give  a  like  notice.     But 
here  the  whole  object  is  to  try  the  question,  whether  the 
plaintiff  is  assignee,  or  is  entitled  to  these  goods,  and  I 
think,  therefore,  tiiat  no  notice  is  necessary.    It  seems  to 
me,  on  the  third  point,  that  there  is  no  doubt  that  the  evi- 
dence is  insufficient  to  prove  that  Smart  was  a  trader  with- 
in the  meaning  of  the  act    That  is  shewn  by  the  cases  of 
AdamMV.  ilfatttf},  referred  tobymy  Lord;  oi  Exparte  Bath{a) 
where  it  was  held,  tiiat  a  scrivener  is  a  person  entrusted 
with  the  money  of  his  employers,  to  find  a  borrower,  which  is 
certainly  not  the  case  here ;  and  by  Ex  parte  Warren  (6).  . 
There ,  it  was  held  that  a  scrivener  within  the  meaning  of 
the  bankrupt  lav^,  is  one  having  money  put  into  his  hands 
to  lay  out  on  security,  and  laying  it  out  accordingly  in  the 
ordinary  course  of  his  dealing,  and  making  profit  by  taking 
of  commission;  but  a  practising  attorney  acting  in  the  com- 
mon and  ordioaiy  business  of  his  pipfession  does  not,  by  oc- 
casional negotiations  of  loahs  for  which  he  receives  procura- 
tion money,  thereby  become  a  scrivener  within  the  meaning 
of  the  bankrupt  laws.    It  seems  to  be  necessary,  therefore, 
in  order  to  constitute  a  person  a  scrivener  within  the  bank- 
rupt law,  not  only  that  he  must  negotiate  loans,  and  take 
procuration  money  for  doing  so,  but  that  he  must  be  in  the 
habit  of  receiving  money  firom  others,  with  a  view  to  lay  it 
out  for  their  profit  and  advantage.     Here  there  was  no  in- 
stance proved  in  which  Smart  ever  received  money  for  such 
a  purpose.   All  the  cases,  except  one,  were  cases  where  there 
had  been  loans  negotiated  by  Smart,  but  where  the  money 
was  kept  in  the  hands  of  the  lender,  who  retained  it  until  it 

(a)  Mont.  82v  {b)  2  Sch.  &  Lef.  414. 
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1841.       was  called  for.    The  only  case  which  is  dissimilar  is  diat  of 
^^'^^^i^    Miss  Grigs,  but  there  die  money  was  not  received  baci 
and  Another     rom  the  mortgagor  to  be  laid  out  again  for  a  better  security; 
Mblvillb     but  Smart  received  it,  because  it  was  wanted  by  the  original 
lender,  and  he  kept  it  in  his  own  hands,  and  paid  intoest 
on  it     If  it  had  been  retained  by  him  for  the  puipose  of  bis 
laying  it  out,  that  might  have  constituted  a  course  of  dealing; 
but  it  was  not  so,  and  Smart,  in  fiurt,  was  only  in  the  posi- 
tion of  a  borrower  of  the  money.     He  was  not  a  scrivener, 
therefore,  within  the  meaning  of  the  bankrupt  law,  and  there 
was  no  evidence  to  show  that  he  was  a  trader. 

MAUiiB,  J. — I  am  of  the  same  opinion.    The  first  question 
is,  whether  it  was  open  to  the  defendant  to  insLst  that  there 
was  no  trading  on  the  part  of  the  bankrupt  proved,  and  that 
turns  on  the  90th  section  of  the  act     That  section  uses  the 
term  ^^  action,"  and  it  is  contended  that  a  feigned  issue  is  an 
action :  and  it  may  be  for  some  purposes,  but  it  is  not  so  fior 
as  this  case  is  concerned.     The  distinction  is  clear,  for  the 
notice  being  required  to  be  given  before  plea  pleaded,  that 
must  be  taken  only  to  apply  to  cases  where  the  plea  is  the 
act  of  the  defendant,  and  of  the  defendant  alone ;  where 
the  defendant  has  some  .time  to  plead  after  declaration,  and 
where  the  plaintiff  is  no  party  to  the  plea.     It  is  said,  that 
in  a  feigned  issue  the  defendant  has  a  ri^t  to  plead,  and 
that  the  plaintiff  makes  up  the  issue  for  him.     That  is  not 
so,  but  each  party  has  as  much  to  do  with  the  pleadings  as 
the  other,  and  each  par^  is  equally  concerned  in  drawing  a 
proper  issue  to  be  tried.     The  issue  is  completed  at  once, 
the  declaration  and  plea  being  embodied  in  it  without  any 
interval  of  time  being  allowed  to  elapse  between  them ;  so 
that  I  do  not  think  a  feigned  issue  is  an  *'  action,**  within 
the  meaning  of  this  statute.     And  it  is  also  to  be  observed, 
that  the  Interpleader  Act  speaks  of  an  issue  and  an  action 
as  two  different  things.     I  think,   then,  there  can  be  no 
doubt  that  what  the  Court  intended  to  be  tried  here  was, 
whether  the  plaindfls  could  make  out  all  the  requisites 
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which  it  was  necessary  for  them  to  establish,  to  support  their 
right  as  assignees  against  the  execution  creditor.  Then, 
supposing  the  question  to  have  been  properly  opened  at  the 
trial,  that  brings  us  to  the  point,  whether  that  which  was 
proved  amounted  to  proof  of  a  trading,  and  I  think  that  it 
did  not.  It  is  certainly  somewhat  obscure  what  the  precise 
nature  of  the  business  of  a  money  scrivener  was,  but  I  think 
that  thus  much  appears  clear,  that  the  main  part  of  the  dut^ 
of  such  a  person  was  to  procure  loans  of  money  for  those 
who  wanted  to  borrow,  and  good  investments  for  those  who 
desired  to  lend.  But  a  man  might  do  either  or  both  of 
these  things,  without  being  entrusted  with  other  people's 
money  underthe  provisions  of  the  2nd  section  of  the  6  Geo.  4, 
c  16,  and  if  that  was  so  he  would  not  be  liaUe  to  the  bank- 
rupt laws.  There  was  some  evidence  given  at  the  trial,  to  shew 
that  this  person  was  a  scrivener,  and  that  he  was  employed 
to  negotiate  loans,  but  there  was  nothing  to  prove  that  he 
received  the  money  of  other  persons  who  wanted  to  have  it 
lent,  in  order  that  he  might  put  it  out  on  security.  In  the 
only  case  in  which  he  was  proved  to  have  received  money, 
he  took  it  in  the  character  of  borrower,  and  there  was  a 
feilure  of  proof,  therefore,  that  he  was  a  broker  within  the 
act 
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Powell  v.  Ancell. 

M  HE  plaintiff  declared,  in  an  action  on  promises  removed  Although  in 
from  a  county  court,  and  the  first  count  was  in  the  usual  inferior  Court, 
form  in  an  action  by  the  indorsee,  against  the  acceptor  of  Ji  "nw^L 
a  bill  of  exchange.    The  declaration  also  contained  a  count  declaration, 

that  the  cause 

for  money  due  upon  an  account  stated.  The  defendant  of  action  arose 
demurred,  assigning  for  cause,  that  it  no  where  appeared  Hsdictionf  i'^is 
from  the  declaration  that  the  county  court  had  any  lurisdic-  "?*  ^'cjuisite, 

*^  ^  ^  when  the  cause 

is  remoyed  to 
the  superior  Court,  by  pone,  that  the  same  allegation  shall  be  repeated. 
Debt  will  not  lie  by  the  indorsee  against  the  acceptor  of  a  bill  of  exchange. 
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1841.  tion  over  the  cause  of  acdon,  or  that  the  bill  of  exchange 
was  indorsed  at  any  place  within  the  jurisdiction  of  the 
county  court;  and  also  that  the  declaraticHi  impropedy 
contained  counts  in  assumpsit  and  in  debt. 

Stephefh  Seijt,  in  support  of  the  demurrer.  It  was  cLeaily 
established,  that  in  all  actions  in  inferior  courts,  it  must  be 
^eged  that  the  cause  of  action  arose  within  the  jurisdiction^ 
He  cited  1    Wms.  Saund.  74,  a,  noU  U  to  Peacock  ▼. 

BeU{a). 

Manning^  Serjt,  in  sujqport  of  tiie  declaration.  The 
plaintiff  need  not  contend  that  in  the  inferior  courty  the 
declaration  would  be  good  without  the  allegation  that  the 
cause  of  action  had  arisen  within  the  jurisdiction.  Th]% 
however,  was  a  new  action,  and  it  was  not  requisite  that 
the  declaration  should  repeat  those  formal  matters  which 
had  been  duly  set  out  in  the  declaration  in  the  coim^ 
court  The  suit  had  been  commenced  by  justides  and 
removed  by  pone. 

TcNBAL,  C.  J. — Take  the  common  case  of  a  plaint  in 
replevin.  You  must  state  in  your  declaration  in  the  inferior 
court,  tiiat  the  cause  of  action  arose  within  the  jurisdiction, 
but  when  you  declare  again,  after  the  cause  has  been 
moved,  you  need  not  repeat  the  allegations  as  to  j 


Stephefh  Serjt,  admitted  that  the  cases  were  analogous,  and 
abandoned  tixis  objection.  Secondly,  there  was  a  misjoind^ 
of  counts ;  the  first  count  being  in  assumpsit,  and  the  second 
count  in  debt  The  cause  of  action  in  the  first  count  was  such 
that  deBt  could  not  be  brought  upon  it,  and  the  form  of  the 
count  contained  all  the  requisites  of  a  count  in  aasumpeit. 
In  Brill  v.  Neale{b\  it  was  held,  that  a  count,  stating  that 
defendant  was  indebted  to  the  plaintiff  for  work  and  labour, 

(a)  Vide,  Read  v.  Pop«,l  Cr.,  M.      k  Man.  7l7  \  1  Ad.  &  EL  60S. 
&  Ros.  302 ;  SaUer  v.  Slai€,  3  Nev.         (6)  3  B.  &  Aid.  20S. 
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and  being  indebted,  that  he  undertook  and  promised  to  pay,  1841. 
&&,  whereby  an  action  accrued^  &c.,  was  not  a  good  count 
in  debt,  and  could  not  be  joined  in  a  declaration  with  counts 
in  debt  Priddy  v.  Henbrey  (a),  shewed  that  debt  might 
be  maintained  by  the  drawer  against  the  acceptor  of  a  bill  of 
exchange,  expressed  to  be  for  value  received ;  but  iiom  Cloves 
V.  WiUiafns{b)y  it  appeared,  that  it  would  not  lie  by  an  in- 
dorsee against  the  acceptor,  by  reason  of  the  want  of  privity 
between  the  respective  parties.  Browne  v.  London  (c)  also 
shewed  that  an  indebitatus  assumpsit  would  not  lie  by  an 
indorsee  against  the  acceptor  of  a  bill  of  exchange,  which 
was  an  analogous  case  ({Q. 

Manning,  Serjt,  the  case  of  Clove$  v.  WilUama  could 
hardly  be  taken  as  a  positive  decision,  because  it  wasacase  in 
which  the  defendant  was  allowed  to  amend,  and  which  passed 
without  much  argument  The  first  count  in  the  declaration 
in  the  present  case,  was  substantially  a  coimt  in  debt,  and 
debt  would  lie  by  the  indorsee  against  the  acceptor  of  a  bill 
of  exchange,  first,  as  to  the  second  proposition,  it  was  true 
that  to  support  an  action  of  debt,  there  must  be  a  privity 
of  contract  between  the  plaintiff  and  defendant;  but  al- 
though that  was  the  rule  of  common  law,  many  exceptions 
had  been  introduced  by  custom  and  by  statute.  By  the 
common  law,  the  assignee  of  a  reversion  could  not  maintain 
debt  against  the  lessee,  but  by  the  32  Hen.  8,  c  34, 
grantees  of  reversions  may  take  advantage  of  conditions 
and  covenants  against  the  lessees  of  the  same  lands;  and 
leasees  may  have  the  like  remedy  against  the  grantees  of 
the  reversions,  which  they  might  have  had  against  their 
grantors.  The  effect  of  this  statute  was  to  transfer  to  the 
assignee  a  privity  of  contract  So  here,  inasmuch  as  the 
custom  of  merchants  transferred  the  property  in  bills  on 

(a)  3  Dowl.  &  Ry.  166 ;  1  B.  &  (c)  1  Mod.  Rep.  285  :  I  Lev. 
C.  674,  S.  C.  298,  S.  C. 

(b)  5  Scott,  68 :  3  Bing.  N.  C.  id)  1  Balk.  23. 
868f  S.  C. 
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their  indorsement  from  the  indorser  to  the  indorsee,  the 
privity  of  contract  was  also  transferred.  The  ccmtention, 
on  the  part  of  the  defendant,  that  debt  would  not  lie  by 
the  indorsee  against  the  acceptor  was  too  wide.  [ErsUne,  J. 
Bishop  v.  Yaufiff  (a),  points  out  the  reason  of  the  rule  to 
be,  that  there  is  no  privity  of  contract  between  the  parties. 
The  same  point  is  shewn  in  an  anonymous  case  (6),  where 
it  was  held  that  debt  cannot  be  sustained  on  a  bill  of  ex- 
change by  the  payee  against  the  acceptor.  The  same 
result  is  to  be  d^ved  from  the  recent  case  of  fVatiins  v. 
Wake  (c).] 


TiNBAL,  C.  J. — SbMs  case  (d)  is  also  in  point,  and 
shews  several  other  authorities.  How  are  we  to  overturn 
all  these  express  decisions?  I  think  the  plaintiff  cannot 
succeed. 

Manning  then  appUed  for  and  obtained  leave  to  amend 
on  payment  of  costs. 

Amendment  allowed. 


(a)  2  Bos.  &  P.  76. 

(b)  Hardw.  485. 


(c)  Ante,  p.  243. 

Id)  4  Co.  Rq>.  91  to  95. 


Wberaade- 
fendant  in  an 
Action  of  tres- 
pue  and  false 
imprisonment, 
seeks  to  ffiye 
all 


Babtholombw  V*  Cabtbb. 

JL  his  was  an  action  of  trespass,  for  assault  and  false  impri- 
sonment The  declaration  was  in  the  common  form,  and  the 
defendant  pleaded  not  guilty.  At  the  trial,  before  Colimany  J., 
which  took  place  at  the  sittings  after  ACchaelmas  Term  1 839, 

the  special  mat-  . 

ter  in  evidence,  it  appeared  that  the  plaintiff  was  a  private  constable,  and  the 
TOt  gidl^^j    clefoi^dant  a  superintendent  in  the  Metropolitan  police  force. 

▼irtue  of  Uie 

provisions  of  the  10  Geo.  4,e.  44,  s.  41,  it  is  necessary  that  he  shoald  insert  the  words,  ''by  statute* 
m  the  margin  of  the  plea,  m  obedience  to  the  R.  Q..  T.  T. ,  1  Vict ,  notwithstanding  the  provisioBS 
of  the  d&  4  Wm.  4,  c.  42,  s.  1,  (in  pursuance  of  which  the  rule  of  T.  T.,  1  YicL  was  firmed,) 
that  no  rule  or  order  niadehy  Tirtue  otits  enactments,  shallhaTe  the  eflbct  of  depriving  any  psmm 
of  the  power  of  pleading  the  general  issue,  and  giving  the  special  matter  in  evidence,  in  anr  esse 
where  De  may  be  entitled  to  do  so>  nnder  any  act  of  pariiament,  now,or  hereafter  to  be  in  feroe. 
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The  plaintiff  having  been  dismissed  firom  his  situation,  he 
refused  to  give  up  the  unifonn  which  he  had  worn  until 
certain  alleged  arrears  of  pay  were  given  to  him,  and  for 
this  refusal  and  detention  of  the  clothes,  he  was,  on  the 
26th  of  July,  1839,  taken  into  custody.  He  was  detained 
in  the  station  house  during  that  night,  and  on  the  following 
day  he  was  taken  before  a  magistrate,  by  whom  he  was 
discharged  The  defendant  objected  that  he  had  received 
no  notice  of  action  in  pursuance  of  the  statute  10  Greo.  4, 
c.  44,  s.  41,  and  also  sought  to  give  evidence  of  justification 
under  the  plea  of  not  guilty.  On  the  part  of  the  plaintiff, 
however,  it  was  contended,  that  the  defendant  was  not 
entided  to  any  notice  of  action,  as  in  truth  he  had  not 
acted  in  any  way  under  colour  of  authority,  the  imprison- 
ment of  the  plaintiff  being  authorized  by  no  law  then 
existing ;  and  secondly,  that  as  tiie  plea  of  not  guilty  did 
not  purport  to  have  been  pleaded  ^^  by  statute,"  in  obedience 
to  the  terms  of  the  rule  of  Court  of  T.  T.  1  Vict  (a),  the 
defendant  was  not  entided  to  give  any  special  matter  in 
evidence  under  it  The  learned  judge  directed  a  verdict 
for  the  plaintiff,  but  gave  pemtflHjl  to  the  defendant  to 
move  for  leave  to  enter  a  nonsuit^K  the  jury  awarded  the 
sum  of  5/L  damages. 


1841. 


Humfrey  having,  in  the  following  HUary  Term,  obtained 
a  rule  nisi  accordingly, 

BompaSf  Seijt,  and  Martin,  in  Hilary  Term  1841,  shewed 
cause.  First,  the  defendant  had  acted  entirely  without 
authority,  in  causing  the  apprehension  and  imprisonment 
of  the  plaintiff  for  that  which,  whatever  the  Legislature 
might  have  since  enacted,  was  at  tiie  time  of  its  occurrence 
no  offence  at  alL  It  was  true  that  the  Legislature,  by  the 
statute  2  &  3  Vict.  c.  47,  had  made  the  detention  of  police 


(a)  Jenr.  Rules,  p.  156. 
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clothes  by  one  of  the  police  force  after  his  discharge,  an 
offence  punishable  with  imprisonment,  but  that  statute  only 
received  the  royal  assent  on  the  17th  of  August,  while  this 
imprisonment  had  taken  place  on  the  26th  of  July.     The 
10  Grea  4,  c  44,  s.  41,  provided  ^'  that  all  actions  and 
prosecutions  to  be  conunenced  against  any  person  for  any- 
thing done  in  pursuance  of  this  act,  shall  be  laid  and  tried 
in  the  county  where  the  &ct  was  committed,  and  shall  be 
commenced  within  six  calendar  months  after  the  tsuct  com- 
mitted, and  not  otherwise ;  and  notice  in  writing  of  such 
action  and  of  the  cause  thereof,  shall  be  given  to  the  de- 
fiHidant  one  calendar  month  at  least  before  the  commence- 
ment of  the  action ;  and  in  any  such  action  the  defendant 
may  plead  the  general  issue^  and  give  this  act  and  the  special 
matter  in  evidence  at  any  trial  to  be  had  thereupon,"  && 
The  defendant  was  only  entitled  to  take  advantage  of  the 
plea  of  not  guilty  under  the  act,  where  notice  of  acticm  had 
beqn  given.     It  was  not  a  case  where  anything  had  been 
done  in  pursuance  of  the  actat  aU,  and  notice,  therefore^ 
was  not  necessary ;    but  if  it  was,  the  absence  of  nocioe 
could  be   taken   advgMte   of  only  by   plea.     Cook  v. 
Leonard  (a)  shewed  thnRtice  of  action  was  only  required 
where  the  party  sued  had  reasonable  ground  for  supposing 
that  he  was  acting  legally ;  but  the  defendant  here  could 
have  entertained  no  such  belie£     Secondly,  the  defendant 
was  equally  disentided  to  give  any  special  matter  in  evidence 
under  the  plea  of  not  guilty,  by  the  Rule  of  T.  T.,  1  Vict 
That  rule  was  in  the  following  terms :  *' It  is  further  oideied, 
that  in  every  case  in  which  a  defendant  shall  plead  the 
general  issue,  intending  to  give  the  special  matter  m  evi- 
dence by  virtue  of  any  act  of  Parliament,  he  shall  insot  in 
the  margin  of  such  plea  the  words  *  by  statute ;'  otherwise 
such  plea  shall  be  taken  not  to  have  been  pleaded  by  virtoe 
of  any  act  of  Parliament ;  and  such  memorandum  shall  be 


(a)  6  B.  &  a  351  i  4  Dowl.  &  Ry.  339. 
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inaerted  in  the  margin  of  the  issue  and  of  the  Nisi  Prius 
record."  In  order  to  get  rid  of  the  effect  of  this  rule,  it 
must  be  said^  that  it  had  been  made  by  the  learned  judges 
without  authority.  It  was  to  be  observed,  however,  that 
the  effect  of  the  rule  was  not  in  any  manner  to  take  from 
the  defendant  any  right,  which  he  might  possess,  or  to  cir- 
cumscribe any  such  right,  but  it  only  amended  a  particular 
matter  of  practice  in  the  proceedings  of  the  Court,  over 
which  there  could  not  be  the  smallest  doubt  the  judges 
had  jurisdiction. 


1841. 


Humfregi  in  support  of  the  rule.  First,  the  defendant, 
there  oould  be  no  doubt,  had  acted  entirely  in  pursuance 
of  his  duty  as  a  police  superintendent,  and  in  no  other 
catpadty*  If  he  acted  bona  fide  in  pumuance  of  that  which 
lie  deemed  to  be  his  duty,  that  was  sufficient  to  bring  his 
xsase  within  the  provisions  of  the  statute,  and  to  entide  him, 
not  only  to  notice  of  action,  but  also  to  give  any  special 
matter  of  defence  in  evidence  under  a  plea  of  the  general 
iBsae.  Butler  v.  Ford-ie^  With  regard  to  the  second 
questicm,  it  was  to  he  observed,  that  the  statute  3  &  4 
Wm.  4,  c  42,  s.  1,  by  virtue  of  which  the  rules  of  Court 
were  made,  distinctly  provided,  that  ^^  no  such  rule  or  order 
shall  have  the  effect  of  depriving  any  peison  of  the  power 
of  pleading  the  general  issue,  and  giving  the  qiecial  matter 
in  evidence  in  any  case,  wherein  he  is  now,  or  hereafter 
shall  be^  ^ititled  to  do  so  by  virtue  q£  any  act  of  Parliament 
now  or  hereafter  to.  be  in  force*"  The  present  case  fell 
directly  within  this  proviso.  The  effect,  of  the  rule  of 
Court  was  to  take  away  from  the  defaidant  that  right 
which  was  given  to  him  by  the  10  Geo.  4,  c  44,  s.  41.  If 
.the  learned  judges  had  the  power  to  decide  that  this  rule 
.of  Court  was  applicable  to  the  present  case,  diey  equally 


(a)  1  C.  &  M.  662  ;  2  Tyr. 
677,  S.  C. ;  Vide,  Beechey  v.  Sidet, 
9  B.  &  C.  SOC;  4  Man.  &  Ry. 


634 ;  Beed  v.  Ccwmeadow,  7  C.  & 
P.  821 ;  James  y.  Saunden,  10 
Bing.  429  {  4  Moo.  k  Sc.  316. 
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possessed  the  power  to  take  away  the  right  to  plead  the 
general  issue  by  statute,  and  to  insist  upon  all  such  pleas 
being  framed  in  the  form  of  pleas  of  justification.  He  cited 
Wagztaffe  v.  Sharpe  (a),  Shearwood  v.  Hay  (6). 


Cur.  ado.  vulL 


TiNDAL,  C.  J. — This  was  an  action  of  trespass  and  filse 
imprisonment,  to  which  the  defendant  pleaded  the  plea  of 
not  guilty,  the  words  **  by  statute"  not  being  inserted  in 
the  margin  of  the  plea,  in  obedience  to  the  provisioDs  of 
the  rule  of  Court  of  T.  T.,  1  Vict  The  case  was  aigoed 
in  last  Hilary  Term,  and  on  behalf  of  the  defendant  it  was 
urged,  that  notwithstanding  this  omission  to  conibnn  to  the 
rule,  he  was  not  deprived  of  the  benefit  of  the  provisioDs  of 
the  41st  section  of  the  10  Gea  4,  c  44,  which  enacts,  that 
notice  in  writing  of  any*  action,  and  of  the  cause  thereof 
brought  in  respect  of  anything  done  in  pursuance  of  that 
act,  shall  be  given  one  calendar  month  at  least  before  action 
brought,  and  that  in  any  action  so  brought,  the  defendant 
may  plead  the  general  issue,  and  give  that  act  and  the 
special  matter  in  evidence  at  any  trial  to  be  had  thereupon. 
It  was  uiged,  that  our  rule  was  made  in  pursuance  of  the 
statute  3  &  4  Wm.  4,  c  42,  which  provides,  that  no  role 
made  by  its  authority  shall  have  the  eSecX  of  depriving  any 
person  of  the  right  given  to  him  by  any  act  of  Pariiament, 
of  pleading  the  general  issue,  and  (^ving  the  special  matter 
in  evidence,  but  the  result  of  it,  as  contended  by  the 
plaintiff,  is  entirely  opposed  to  the  right  conferred  by  the 
provisions  of  the  10  Geo.  4,  c.  44.  We  think,  however, 
that  the  argument  is  untenable,  and  that  the  judges  were 
empowered  by  the  act  of  3  &  4  Wm.  4,  c.  42,  to  make  such 
a  rule  as  that  of  T.  T,  1  Vict,  which,  in  truth,  does  not 
deprive  the  defendant  of  the  right  which  is  conferred  upon 


(a)  3  M.  &  W.  621. 


(6)  5  Ad.  &  £1.  3S3 ;  6  Nev.  &  Man.  SSI. 
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him,  but  which  provides  only  for  a  particular  matter  of  1841. 
practice  in  the  proceedings  of  the  Court  The  present  ^~^ — 
rule,  therefore,  must  be  dischaiged.  mew 


dischaiged 


(a)  Vide,  Soss  v.  Cl^on,  11  Ad.  &  EL  631,  Kadpost, 


Cabtkb. 


Wynne  v.  Wynne  and  Wife. 

\9HANNELLy  Serjt,  moved  for  a  rule,  calling  upon  the  Tettator,  br 
defendants  to  shew  cause  why  the  award  made  by  the  arbi-  ^edaa^m- 
trator  in  this  suit,  should  not  be  set  aside.     It  was  an  action  ^>  ^^  l^^y  . 

,  rent-duo^  of 

of  replevin  brought  to  recover  certain  property  distrained  202.  to  Swah, 
in  respect  of  a  rent-<;harge  upon  an  estate  bequeathed,  in  JqUiu  Wynne, 
reversion,  to  the  plaintiff,  by  the  fether  of  the  defendant,  *^^^,S^! 
Julius  Wynne.     The  avowry,  set  out  the  terms  of  the  will  ha^pur  should 

gt  ,  be  discreet,  and 

of  the  testator,  which  were  as  follows :  I  give  and  bequeath  meet  with  the 

approbation  of 
hi8  ^the  testa- 
tor's) wife,  or  which,  in  case  of  her  death,  should  be  improved  of  bj  the  survivor  or  sunmrors  of  his 
trustees  ;**  In  an  action  of  replevin,  in  respect  of  a  distress  made  for  arrears  of  the  annuity,  the  plain- 
tiff pleaded  to  the  avowry  that  the  conduct  of  Sarah  was  not  discreet,  and  that  the  same  was  not 
approved  of  by  the  survivor  of  the  trustees  of  the  testator.  Issue.  At  the  trial,  a  verdict  was 
taken  for  the  plaintiff,  sulject  to  the  award  of  an  arbitrator,  to  whom  "  the  whole  of  the  said 
cause,  and  all  matters  relating  to  the  annuity  in  the  sud  cause  in  question'*  were  referred.  At 
a  meeting  held  by  the  arbitrator,  the  defen<Unts  offered  in  evidence,  a  certif  cate  of  two  trustees, 
one  of  whom  was  since  dead,  that  the  conduct  of  Sarah  had  been  approved  of ;  the  arlntrator 
rejected  the  evidence,  and  stated  that  the  issue  was  not  proved ;  at  a  subsequent  meeting, 
eridence  was  ffiven  of  the  payment  of  the  annui^  for  a  series  of  years,  and  the  arbitrator 
erentually  made  his  award  for  the  defendants.  Upon  an  application,  hj  the  plaintiff,  to  set 
aside  the  award,  on  the  ground  that  he  had  been  misled  bv  tne  declaration  of  the  arbitrator, 
that  the  issue  was  not  proved,  the  Court  refused  to  grant  tne  motion,  there  being  no  statement 
made,  that  the  plaintiff  would  have  called  the  surviving  trustee  to  negative  the  allegation  of 
approbation  of  the  defendants*  conduct,  and  it  being  consistent  with  the  facts  proved  that  the 
arbitrator  might  have  drawn  his  conclusion  from  Uiem,  without  reference  to  any  evidence  of 
iq[>proval  of  the  defendants'  conduct 

By  his  award,  the  arbitrator  directed  the  payment  of  two  sums,  namely,  5(V. ,  in  respect  of 
arrears,  due  before  the  commencement  of  the  action,  and  40/.  in  respect  of  the  amount  which 
had  since  accrued  due :  Hdd^  that  the  award  was  good,  the  terms  of  the  order,  referring  **  the 
whole  of  the  said  cause,  and  all  matters  relating  to  the  annuity  in  the  said  cause  in  question,** 
including  not  only  tho  subject  matter  of  the  action,  but  all  matters  relating  to  the  annuity  in 
qnestion  in  the  cause. 

The  sums  awarded  to  the  defendants,  who  were  husband  and  wife,  were  directed  to  be  paid 
to  the  wife,  Sarah.  Upon  a  former  application  to  the  Court,  to  which  the  plaintiff  was  maae  a 
party,  that  the  husbanii  of  Sarah  might  appear  by  a  separate  attorney  to  represent  his  separate 
interests,  the  motion  had  been  refused  imon  an  indemnity  being  given  to  the  husband :  Hdd^ 
that  the  award  was  not  bad,  by  reason  of  the  payments  being  ordered  to  be  made  to  tha  wife 
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1S41.       a  like  annuity  m*  dear  yearly  rent-charge  of  SCML,  to  Smh, 

Wynmb       ^^  ^^^  ^^  ^y  ^^  ^^°'  JuliuSy  during  her  life^  or  so  long 
V*  as  her  conduct  and  behaviour  shall  be  discreet,  and  shall 

wd  Wife,  meet  with  the  approbation  of  my  said  wife,  or  whidi,  in 
case  of  her  death,  shall  be  approved  of  by  the  survivor  or 
survivors  of  my  said  trustees."  It  then  proceeded  to  state 
the  powers  of  distress  and  entry  for  enforcing  payment 
of  this  rent-charge,  and  having  alleged  that  R.  W.  Wynnes 
one  of  the  trustees  named  in  the  will,  was  still  alive,  but 
that  the  said  wife  of  the  testator,  and  all  and  every  other  of 
the  trustees  had  departed  this  life,  averred,  that  the'cxxiduct 
and  behaviour  of  the  said  Sarah,  the  wife  of  the  said  Jnlioi^ 
during  the  life  of  the  wife  of  the  testator,  was,  in  all  respeeli^ 
known  to,  and  met  with  the  approbation  of  the  wife  of  the 
said  testator,  and  was  judged  and  deemed  by  her  to  be,  in 
all  respects,  discreet  A  similar  averment  was  then  made, 
with  respect  to  the  surviving  trustee,  and  it  was  there  avowed 
that  the  rent-charge  had  become  in  arrear  and  unpud  to 
the  said  Julius  and  Sarah,  in  right  of  the  said  Sarah,  and 
continued  so  in  arrear,  &c. 

The  plaintiff  pleaded  two  pleas  in  bar;  first,  that  after  the 
death  of  the  testator,  and  before  the  accruing  due  of  the  ar- 
rears of  the  annuity,  the  conduct  and  behaviour  of  the  said 
Sarah  was  not  discreet,  but  on  the  contrary  thereof  on  the 
2nd  of  March,  1816,  and  from  thence  continually,  &a,  die, 
the  said  Sarah,  was  living  in  open,  avowed  and  notorious 
adultery,  and  in  a  state  of  polygamy,  with  one  Robert  But- 
ton, &C.  Secondly,  that  after  the  death  of  the  testator  and 
his  wife,  and  before  the  accruing  due  of  the  annuity,  the 
conduct  and  behaviour  of  the  said  Sarah,  was  not  discreet, 
nor  was  the  same  approved  of  by  the  survivor  of  the  trustees^ 
by  the  will  of  the  testator  appointed ;  and  that  before  the 
taking  of  the  distress,  the  said  surviving  trustee  disapproved 
of  the  conduct  of  the  said  Sarah,  whereby  the  said  annuity 
wholly  ceased. 

Replication  to  the  first  plea,  that  after  the  marriage  of  the 
said  Sarah  with  the  said  Julius,  and  more  than  seven  yean 
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before  the  said  Sttrah  committed  any  adidteiy  with  the  said 
Huttcm,  &c.,  and  more  than  seven  years  before  the  said 


Sarah  was  married  to  the  said  Hutton,  the  said  Julias  ab-  «• 

sented  himself  from  the  said  Sarah,  for  the  space  of  ten  mA  WHe. 
yetts  and  upwards,  and  until  the  time  of  the  marriage  of 
the  said  Sarah  with  the  said  Hutton,  and  from  thence  con- 
tinually until  the  accruing  due  of  the  said  annuity,  and  at 
the  time  of  the  said  intermarriage  of  the  said  Sarah  with 
the  said  Hutton,  the  said  Sarah  had  no  knowledge  of  the 
said  Julius  being  alive.    Issue* 

Upon  the  cause  being  called  on  for  trial,  a  verdict  was 
taken  for  the  plaintifiP,  subject  to  the  decision  of  an  arbi- 
trtitor,  to  whom  the  cause,  and  all  matters  in  dificrence, 
relating  to  the  annuity  in  the  cause  in  question  were  re- 
ferred The  first  meeting  under  the  reference  took  place 
in  Wales,  where  the  land  was  situated,  and  the  counsel  for 
the  defendants,  the  issue  being  on  them,  tendered  a  cer- 
tificate signed  by  Colonel  Robert  Wynne,  the  surviving 
trustee,  and  by  another  trustee,  who  was  now  dead,  dated 
9th  January,  1822,  in  support  of  the  allegation,  that  the 
conduct  of  Mis.  Wynne  had  met  their  approbation.  The 
admisHJon  of  this  document  in  evidence  was  objected  to,  on 
the  ground  that  Colonel  Wynne  was  still  alive,  and  might 
have  been  called,  and  the  arbitrator  thereupon  declined  to 
receive  it,  saying,  tiiat  the  issue  in  iisK^t,  was  not  proved  on 
the  part  of  the  defendants.  At  a  meeting,  on  the  5th  of 
May,  in  London,  the  arbitrator  was  again  pressed  to  receive 
this  document  in  evidence,  but  without  success.  Evidence 
was  then  given  of  the  payment  of  the  annuity,  up  to  the 
month  of  September,  1836,  which  was  before  Colonel 
Wynne  became  the  surviving  trustee,  and  the  award  was 
eventually  made  in  &vour  of  tlie  defendants.  It  was  now 
submitted  that  the  pliunti£P  was  entitled  to  have  tiiis  award 
set  aside,  on  tiie  ground  tiiat  he  had  been  misled  by  the 
declaration  of  the  arbitrator,  that  the  issue  was  not  proved. 
It  was  not  competent  to  the  plaintiff  to  obtain  relief  upon 
the  ground  of  the  rejection  of  the  evidence  tendered,  but  the 
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1841.       efiect  of  the  rejection  of  the  certificate  was  to  prevent  him 

^^^p^'^    fix)m  giving  other  writings  in  evidence,  which  woold  have 

«.  shewn  that  the  conduct  of  Mrs.  Wynne  had  not  been  ap- 

Wynne 
and  Wife,      proved  of,  and  as  he  had  been  misled,  the  Court  would  give 

him  that  protecticm  to  which  he  was  entided*  [ErMtines  J. — 
Yon  do  not  say  that  you  would  have  called  Colonel  Wyimef] 
The  affidavits  on  which  the  motion  was  made  did  not  aay 
so,  but  they  distinctly  alleged  tiiat  tiie  plaintiff  was  taken 
by  surprise,  by  the  determination  at  which  the  arfniiator 
finally  arrived,  and  that  it  was  in  consequence  of  the  re- 
jection al  the  certificate  in  evidence,  tiiat  he  did  not  prodnoe 
evidence  of  the  disapproval  of  Mrs.  Wynne's  conduct 
[^Tindaly  C.  J. — You  could  not  have  ofiered  a  certificate  in 
evidence  to  prove  that  ?  Maukf  J. — Most  likely  the 
bitrator  thought  that  the  result  of  the  other  evidence 
that  Mrs.  Wynne's  conduct  had  not  been  disapiMOved  o£] 
Certainly,  the  annuity  having  been  paid  for  a  certain  time, 
he  might  have  thought  that  the  presumption  of  law  was  in 
favour  of  her  conduct  having  been  approved  of;  but  the 
ground  of  the  motion  was,  that  the  plaintiff  had  been 
misled  by  the  dedaraticMi  whidi  he  had  made,  thai  the  issue 
was  not  proved. 

Tenbal,  C.  J. — You  have  not  come  prepared  irith  sufli- 
cient  materials,  because  you  have  not  sworn  that  you  would 
have  called  Colonel  Wynne. 

ChanneU,  Seijt.,  submitted  that  upon  a  second  ground  the 
Court  would  set  the  award  aside.  The  award  directed  the  pay- 
ment of  50/L,  the  arrears  of  annuity  claimed  by  the  avowry,  and 
of  afiirther  sum  a£40L  the  amount  of  arrears  fix>m  the  dislnsai 
down  to  the  time  of  the  order  of  reference,  to  Mrs.  Wynne. 
The  order  of  reference,  directed  *^  the  whole  of  the  said 
cause,  and  all  matters  relating  to  the  annuity  in  the  said 
cause  in  question,"  to  be  referred.  These  words  must  be 
taken  to  apply  only  to  the  annuity  in  question  in  the  cause, 
and  not  to  the  subsequent  arrears. 
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TofDAL,  C.  J- — The  words  "the  annuity  in  the  said  caitte        l^^l* 
in  question"  are  only  descriptive ;  and  the  whole  matter 
must  be  taken  to  have  been  intended  to  be  included. 

Channetty  Serjt.  Thirdly,  the  arbitrator  had  directed  the 
payments  to  be  made,  not  to  both  the  defendants,  but  to 
the  defendant  Sarah  only.  There  was  nothing  to  shew 
that  the  annuity  was  given  to  the  separate  use  of  the  wife, 
and  the  award  was  at  least  bad  on  this  ground.  [^Maule^  J. — 
Was  it  absolutely  necessary  that  the  payments  should  be 
ordered  to  be  made  to  the  husband?  Both  Mr.  and  Mrs. 
Wynne  are  parties  to  the  record,  they  axe  as  one  persson.] 

TiNDAL,  C.  J. — Suppose  the  husband  was  abroad,  and 
the  plaintiflF  could  not  tender  the  money  to  him,  and  the 
wife  was  in  England.  It  would  not,  in  that  case,  be  a  bad 
award.  But  where  the  case  was  before  the  Court  on  a 
former  occasion  (a)  the  husband's  name  was  only  retained 
on  the  record,  on  an  indemnity  being  given  to  him;  and  we 
cannot  help  seeing  that  this  award  is  clearly  in  fintherance 
of  the  arrangement  then  made. 

Rule  refused. 

(a)  Ante,  p.  396. 


Collins  v.  Benton. 

JlI  OMPJSf  Serjt,  in  Easter  Term,  moved  for  a  rule,  calling  b.  being  in. 
upon  the  plaintiff  to  shew  cause  why  a  warrant  of  attorney,  ^^,^\Jf 

422.,  banded 
cnrer  to  him  ft  Ull  of  exchange,  drawn  by  one  P.  apon,  and  accepted  by  himself  for  that  amount ; 

B.  subsequently  took  the  b^efit  of  the  Insolyent  Act,  7  Geo.  4,  c  57,  and  was  discharged  from 
his  liability  upon  the  bill  of  ezehanee.     P.,  in  the  meantime^  had  been  sued  apon  the  bill,  by 

C,  and  had  been  arrested  upon  jno^ipnent  obtained  in  the  action :  B.,  upon  his  dischaige,  in 
ooaisideration  of  the  release  of  P.  from  custody,  ffave  a  warrant  of  attorney  to  C.  for  the  amount 
of  the  bin,  and  also  for  the  costs  in  the  action  Drought  by  him  uninst  P.,  and  certain  coats 
incurred  in  the  Insolyent  Court,  in  opposing  his  own  ^Uscharge :  Upon  application  to  set  aride 
judgment  and  execution  on  the  warrant  of  attorney,  under  the  60  ana  61  sects.  ^  the  Insolvent 
Act :    Hdd,  that  the  instrument  was  inyalid,  as  to  the  amount  of  the  origuial  debt,  hot  that  the 

judgment  must  remain  in  force  for  the  amount  of  costs,  which  formed  its  new  oonsidentioD. 

VOL.    VL  N   N  N  D.    P.    C. 
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1841.       given  to  him  by  the  defr&dant,  and  judgmeiitandezeoalMn 
Collins      thereon,  should  not  be  set  aside ;  and  why  a  sum  of  461, 
'*  paid  by  the  defendant  into  the  hands  of  the  sheriff  of 

Northampton,  under  protest,  should  not  be  refunded.  Hie 
ground  upon  which  the  motion  was  made,  was  that  the 
debt^  for  which  the  warrant  of  attorney  had  been  g^ven, 
was  included  in  the  schedule  of  the  defendant,  and  that  he 
had  been  discharged  in  respect  of  it,  under  the  pfovisioiis 
of  the  7  Geo.  4,  c  57,  or  of  the  1  &  2  Vict  c  110;  ani 
that  by  ss.  60  &  61,  of  the  former,  and  as.  90  &  91  of  the 
latter  statute,  the  defendant  was  entitled  to  be  rdeaaed 
from  the  effect  of  the  instrument  SwUtk  v.  jile»ander{m) 
was  cited.  The  affidavits,  in  support  of  the  rule,  stated, 
that  the  defendant  having  contracted  a  debt  with  the  plain* 
tiff  for  42iL,  he  handed  to  him,  in  payment  of  that  amoon^ 
a  bill  of  exchange,  dravm  by  one  Palmer,  and  aooepled  by 
himself.  Subsequently,  before  the  bill  became  due,  the  de» 
fendant  was  arrested,  and  took  the  benefit  of  the  Inaolvent 
Debtors'  Act  The  debt  arising  upon  the  bill  of  exchai^ 
given  to  the  plaintiff  was  included  in  the  schedule,  and  his 
disdbaige  was  opposed  by  the  plaintiff,  in  respect  of  that 
debt  On  the  30th  of  January,  1838,  he  was,  however, 
declared  to  be  entided  to  the  benefit  of  the  act  The  affi- 
davits then  stated,  that  in  the  month  of  September,  1839, 
he  found  that  Palmer  was  in  custody  at  the  suit  <^  the 
plaintiff,  in  respect  of  the  bill  of  exchange  for  46iL,  before 
mentioned,  and  in  consideration  of  the  dischaige  of  Palmer, 
he  agreed  to  renew  his  liability  to  the  plaintiff  for  the 
amount  of  the  bill,  as  well  as  to  {^ve  security  fix*  the  costs 
incurred  by  the  plaintiff  in  opposing  his  disdiaige,  and  in 
the  suit  against  Palmer ;  and  on  the  17th  of  September  he 
executed  a  warrant  of  attorney  for  the  whole  sum,  amountii^ 
to  62iL  llff.  3(2.  He  subsequently  paid  to  the  plaintiff  the 
sum  of  15i  under  the  warrant  of  attorney,  and  in  the 
month  of  March,  1841,  judgment  was  entered  up,  and  a 

(a)  Ante,  vol.  5,  p.  13. 
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ca.  sa.  issued  for  the  residue*     On  the  17th  of  March  he        1841. 
was  arrested,  and  he  paid  the  sum  of  46i  to  the  sheriff,  in    '^^JJ^JJJT' 
respect  of  the  judgment,  &c.  under  [unotest,  which  he  now  »• 

sought  to  have  returned.  The  defendant's  affidavit  con- 
cluded by  denying  that  he  ever  had  any  new  transaction 
with  the  plaintiff,  or  that  he  received  any  new  consideration 
for  the  renewal  of  his  liability,  beyond  that  in  respect  of 
the  disdiarge  of  Pahner. 

ChanneU^  Seijt,  on  a  subsequent  day  shewed  cause. 
He  produced  an  affidavit  in  answer  from  the  plaintiff's  at* 
tcnmey,  who  stated,  that  in  1837,  he  was  instructed  to  sue, 
not  only  the  defendant,  but  Palmer  also,  upon  the  bill  of  ex- 
change ;  that  the  defendant,  subsequendy,  on  the  24th  of 
November,  1837,  applied  to  be  discharged  under  the  In- 
solvent Act,  but  was  remanded;  that  on  the  2nd  of  January, 
1838,  judgment  was  signed  against  Palmer,  at  the  suit  of 
the  plaintiff,  and  that  he  was  subsequently  taken  in  exe^ 
cution,  and  lodged  in  the  Fleet  prison :  that  while  Palmer 
was  in  custody  at  the  suit  of  the  plaintiff,  the  defendant 
called  on  the  deponent,  and  endeavoured  to  prevail  upon 
him  to  accept  a  composition  for  the  discharge  of  Palmer, 
but  he  declined  to  do  so,  unless  his  <^ts  were  first  secured 
to  him ;  that  the  defendant  thereupon  agreed  to  give  a  war- 
rant of  attorney  for  Palmer's  debt,  and  those  costs,  as  well 
as  the  plaintiff's  costs,  in  opposing  the  discharge  of  the  de- 
fendant, and  that  upon  the  execution  of  that  warrant  of 
attorney,  Palmer  was  released  from  custody.  The  affidavit 
further  alleged  that  the  said  discharge  out  of  custody  of  the 
said  Frederick  Palmer  was  the  real  consideration  for  the 
said  warrant  of  attorney.  It  was  now  contended,  that  the 
answer  to  this  application  was,  that  which  was  suggested 
at  the  condusion  of  the  affidavit  of  the  plaintiff's  attorney : 
that  the  discharge  of  Palmer  from  the  debt  to  which  he  was 
liable,  was  the  real  consideration  for  this  instrument.  The 
present  case,  in  reality,  arose  under  the  7  Geo.  4,  c  57, 
ss.  60  and  61,  but  there  was  no  material  distinction  between 

N  N  N  2 
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1841.  tbe  provisions  of  those  clauses,  and  sections  90  and  91,  of  the 
C^^^^^  1  &  2  Vict,  c.  110.  The  discharge  of  the  defendant  by 
^  9'  the  Insolvent  Court  took  place  under  the  former  act,  bat  the 

warrant  of  attorney  was  given  after  the  latter  statute  came 
into  operation.     The  warrant  of  attorney  was  given  to 
cure  three  separate  amounts,  each  of  which  bore  a 
character.     The  original  debt  was  Palmer^s,  for  he  was  sued 
as  the  drawer  of  the  bill,  in  which  capacity  he  was  liable 
for  its  amount ;  and,  although,  if  he  had  paid  the  sum  for 
which  he  was  sued,  he  must  have  sought  a  remedy  againat 
the  defendant,  the  case  was  not  altered  by  that  circum8tanc& 
But  at  all  events,  the  warrant  of  attorney  could  not  be  set 
aside  altogether ;  for  even  if  the  Court  should  look  opoo 
this  part  of  its  consideration  as  being,  in  truth,  the  debt  of 
the  defendant  himself  the  remainder  of  that  considentiaQ 
was  a  new  debt,  made  up  of  the  two  sums  for  coets  inconred 
by  the  plaintiff  in  the  Insolvent  Court,  and  in  proceeding 
against  Palmer.     Smith  v.  Alexander  went  to  this  extend 
for  there,  a  defendant,  who  had  taken  the  benefit  of  the  In- 
solvent Act,  7  Geo,  4,  c.  57,  induced  one  of  his  creditora  to 
give  him  firesh  credit,  by  executing  a  warrant  of  attorney 
for  the  old  and  the  new  debt,  and  the  Court  set  aade  the 
judgment  only  to  the  extent  of  the  old  debt    There,  Epant 
V.  Williams  (a)  was  cited,  which  decided  the  same  point. 
That  case,  however,  was  distinguishable  fiiom  the  present 
because  there,  the  surety  joined  the  defendant  in  the  new 
instrument,  and  although  the  new  security  mi^t  be  invalid 
as  against  the  defendant,  it  was  to  be  observed  that  it  was 
left  still  in  operation  against  the  surely,  so  that  the  plaintiff 
was  not  left  without  his  remedy.     In  PhUpot  v.  AeleU  (h) 
it  was  held,  that  if  a  defendant  gives  a  bill  of  exchange  for 
a  debt,  from  which  he  has  been  discharged  under  the  In- 
solvent Debtors'  Act,  and  an  action  is  brou^t  on  that  bill, 
he  must  plead  his  dischaige :  and  if  he  ^ves  a  warrant  of 
attorney  to  secure  the  payment,  the  Court  will  not  set  it 

(fl)  1  C.  &  M.  30. 

{h)  Ante,  vol.  2,  p.  669 ;  S.  C.  1  C,  M.  &  R.  85- 
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aside.  That  case  was  decided  on  the  ground  that  the  de-  1841. 
fendant  had  ne^ected  to  avail  himself  of  an  opportunity 
which  he  had  of  pleading  his  discharge.  Skerman  v. 
TTkompson  (a)  was  to  the  same  efiect  In  Denne  v.  Knott{b) 
^ere  an  insolvent,  being  arrested  after  his  discharge,  for  a 
new  debt,  agreed,  on  A«'8  becoming  his  bail,  to  give  him  a 
bond  tor  300iL,  in  which  amount  was  included  a  debt  of  80/L, 
which  had  been  inserted  in  the  insolvent's  schedule ;  it  was 
held,  that  the  insolvent  was  not  entitled  to  be  discharged  out 
of  custody,  having  been  taken  in  execution  in  an  action  by 
A.  upon  the  bond,  in  which  he  had  suffered  judgment  to 
go  by  de&ult  That  decision  also  proceeded  upon  the 
ground,  that  the  defendant  might  have  pleaded  his  discharge 
as  to  the  80£  The  present  case,  however,  was  taken  out 
of  all  those  decisions  by  its  own  peculiar  circumstances, 
and  the  Court  would  see  that  the  consideration  here  for 
the  whole  warrant  of  attorney  was  the  discharge  of  Pal- 
mer; and  that  the  debt  secured  by  the  instrument  was  the 
debt  of  Palmer,  and  not  that  of  the  defendant  He  also 
cited  PoweU  v.  Eiuon  (c)/  Abbott  v.  Bruere  {(f)  ;  Hochen  v. 
BT<mne{ey 

Bcmpeu,  Serjt,  in  support  of  the  rule. — The  cases  last  re- 
ferred to,  which  were  cases  of  annuities,  were  not  anal<^us 
to  the  present:  but  those  cases  which  referred  to  bills  of 
exchange,  or  warrants  of  attorney,  were  precisely  in  point 
here.  The  case  of  £oa?w  v.  TTt^/iam^  was  decisive.  In  that 
case,  the  defendant  and  his  surety  had  signed  a  promissory 
note,  and  the  defendant  was  afterwards  discharged  under 
the  Insolvent  Act :  the  payee  applied  to  the  surety  for  pay- 
ment, whereupon  the  defendant,  to  prevent  the  surety  being 
sued,  joined  him  in  a  new  note.  The  Court  of  Exchequer 
held,  that  in  an  action  by  the  payee,  he  could  not  recover 

(a)  3  P.  &  D.  356.  (d)  6  Bing.  N.  C.  598;  7  Scott, 

(b)  7  M.  &  W.  143.  753. 
(o)  8  Bing.  23 ;  S.  C.  1  Moo.  {e)  4  Bing.  N.  C.  400 ;  S.  C. 

&  S.  68.  6  Scott,  194  ;  Ante,  vol.  6,  p.  634. 
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1841.  on  this  note  against  the  defendant,  as  it  was  a  new  contract 
Collins  ^^  ^®  ^^^  debt,  thoogh  the  new  ocMiaideration  rf  foifaeanmcp 
^  *'  to  the  sorety  was  added.    He  intention  of  the  act  was  ob- 

viously  this,  that  the  defendant  having  been  once  diachaiged 
fix>m  a  debt,  he  should  not  again  be  placed  in  jeopnidy  hj 
taking  upon  himself  any  responsibility  in  respect  of  that 
debt.  The  series  of  authorities  which  had  been  leferred  to, 
shewed  the  care  with  which  the  Courts  had  always  earned 
out  that  object ;  and  the  defendant,  in  this  case,  would  not 
be  deprived  of  the  advantage  to  which  he  was  entitled. 
Here,  the  debt  upon  the  bill  of  exchange,  whether  it  was 
called  Palmer's  or  the  defendant's,  was  still  the  SBme,  and 
although  the  Court  might  not  view  the  warrant  of  attorney 
as  being  necessarily  invalid  as  to  the  costs  secured  by  it,  at 
all  events  it  would  set  it  aside  so  iar  as  the  original  debt 
went 

Cur.  ado.tmk. 

TiNDAL,  C.  J.,  subsequently  delivered  the  judgment  of 
the  Court  This  was  a  rule,  calling  upon  the  plaintiff  to 
shew  cause  why  the  warrant  of  attorney  given  to  him  by 
the  defendant,  together  with  the  judgment  signed,  and  the 
writ  of  ca.  sa.  issued  thereon,  should  not  be  set  aside;,  and 
why  the  sheriff  of  Northamptcm  should  not  pay  bade  to  the 
defendant  or  his  attcufney  the  sum  of  46L,  paid  into  his 
hands  by  the  defendant,  under  protest,  on  his  captive  theie- 
on,  <m  the  ground  that  the  warnint  ctf  attorney  was  given  as 
a  security  for  the  payment  of  a  debt,  in  respect  of  which  the 
defendant  had  been  declared  to  be  entitled  to  the  ben^t  of 
the  Insolvent  Debtors' Act  It  iq[>pearB,  by  the  affidavits,  that 
the  defendant  being  indebted  to  the  plaintiff  in  the  sum  of 
42/L,  in  the  year  1837,  accepted  a  bill  of  ezchai^  fer  that 
amount,  drawn  by  one  Palmer,  in  fiivonr  at  the  plaintiff.  In 
the  year  1838  the  defendant  was  dischaiged  out  of  custody, 
and  was  adjudged  to  be  entitled  to  the  benefit  of  the  act  as 
to  this  debt  of  42/.,  which  had  been  duly  inserted  in  his  sche- 
dule.    On  his  discharge,  he  found  that  in  1838  the  plaintiff 
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had  obtained  judgment  against  Palmer  on  the  same  bill  of       1841. 
exchange^  and  had  taken  him  in  execution  thereon :  and  he      e^^^][^ 
afterwaids  applied  to  the  plaintiff  for  Palmer^s  release  from  «• 

pnaon  on  payment  of  a  composition,  and  the  plaintiff  even- 
tually coDsentedto  his  discharge,  on  the  defendant  executing 
a  wammt  of  attorney  to  secure  the  amount  of  the  debt  and 
costs  for  which  Palmer  was  in  custody,  and  also  the  amount 
of  costs  which  the  plaintiff  had  incurred  in  opposing  the 
defendant's  discharge  under  the  Insolvent  Act  The  de- 
fendant, thereupon,  executed  a  warrant  of  attorney  for  52/L, 
and  Palmer  was  released  from  custody.  It  further  appeared, 
that  the  defendant  paid  the  plaintiff  151  on  account,  but 
auhsequently  judgment  was  signed  and  a  ca.  sa.  issued  for  the 
remainder,  on  which  the  defendant  was  arrested,  and  then 
he  paid  46iL  into  the  hands  of  the  sheriff,  under  [protest  On 
this  state  of  fects  it  is  contended,  that  the  judgment  and  ex- 
ecution are  illegal,  because  they  are  founded  on  a  warrant 
of  attorney  taken  to  secure  a  debt,  from  which  the  defendant 
has  been  discharged  under  the  7  Greo.  4,  c.  67,  ss.  60  &  61, 
by  which  peisons  are  protected  fix>m  all  writs  of  execution, 
and  from  all  liabilities  to  debts,  in  respect  of  which  they 
have  been  discharged  under  that  act,  except  writs  issued  by 
leave  of  the  Court,  on  judgments  entered  up  in  pursuance 
of  the  statute.  Smith  v.  Alexander  and  Evans  v.  Williams 
were  relied  on,  in  suj^port  of  the  application.  For  the  plain- 
tiff, it  was  urged  that  the  warrant  of  attorney  was  not  given 
to  secuie  any  debt  from  which  the  defendant  had  been  dis- 
chaiged  ;  but  that  Palmer  was  still  liable  upon  the  bill  as  it 
was  drawn,  and  that  if  the  plaintiff  had  recovered  the  debt 
andcostefiomhhn,he  might  recover  over  against  the  de- 
fendant, notwithstanding  his  dischaige,  and  that,  therefore, 
the  warrant  of  attorney  was  given  for  Palmer's  debt,  and 
not  for  the  debt  of  the  defendant  at  all.  It  was  at- 
tempted to  distinguish  the  case  cS  Evans  v.  WiUiams  from 
this ;  there,  the  defendant  and  his  surety  had  signed  a  pro- 
missoiy  note,  and  the  defendant  having  been  dischaiged 
under  the  Insolvent  Act,  the  payee  applied  to  the  siurety 
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1841.       for  payment,  whereupon  the  defendant,  to  prerant  hk 

^^'^^^^^    surety  from  being  sued,  jcMned  him  in  a  new  note,  and  die 

«•  Court  of  Exchequer  held  that  in  an  action  by  the  payee, 

Bkmton 

the  defendant  was  not  liable,  as  it  was  a  new  contract  on 

the  old  debt,  though  the  consideration  of  forbearance  to  the 
surety  was  added.  It  was  contended  that  that  case  was  un- 
like this,  because  there,  the  surety  was  not  discharged  fiom 
his  liability,  whereas  here  Palmer  was  released.  But  we 
are  of  opinion  that  this  distinction  does  not  afiect  the  prin- 
ciple upon  which  Evans  v.  Williams  was  decided,  and  we 
think  that  this  is  a  case  in  which  the  defendant  is  entitled 
to  relief,  as  to  so  much  oi  the  debt  on  the  judgment  as  re- 
presents the  42iL  recovered  against  Palmer*  It  is  true  that 
the  release  of  Palmer  presents  a  new  consideration  for  the 
new  instrument  executed  by  the  defendant,  but  the  teat 
applied  by  Bayhyi  J.,  in  Evans  ▼•  Williams^  b  equally  ap- 
plicable here ;  that  was,  whether  the  debt  secured  was  the 
old  debt  or  not  Let  it  be  supposed  that  the  warrant  of 
attorney  was  given  by  some  stranger,  and  before  the  plain- 
tiff had  taken  out  execution  on  his  judgment,  the  assignee  of 
the  insolvent  had  levied  enough  to  pay  2Qs.  in  the  pound,  and 
the  plaintiff  had  received  his  proportion,  and  had  thus  been 
paid  the  foil  amount  of  the  original  debt ;  could  he  notwith- 
standing that  proceed  against  the  person  who  gave  the  war- 
rant of  attorney  ?  Certainly  not,  because  that  person  being 
only  the  surety,  he  would  be  discharged  by  the  payment  on 
the  part  of  the  principal  There  would  be  only  one  debt,  and 
the  undertaking  of  the  surety  would  not  entitle  the  plaintiff 
to  payment  of  the  amount  more  than  once.  The  identi^  of 
the  debt  here  is  obvious,  and  the  feUacy  of  the  plaintiff's  aigu- 
ment  Consists  in  the  contention,  that  the  warrant  of  attorney 
was  given  to  secure  the  payment  of  a  difiisrent  debt  fiom 
that  included  in  the  schedule.  So  far,  therefore,  as  to  the 
sum  of  42  A,  the  execution  must  be  set  aside,  and  the  money 
returned  to  the  defendant;  but  as  the  costs  of  opposing  the 
insolvent's  discharge,  and  of  the  action  against  Palmer 
formed  no  part  of  the  original  debt  from  which  the  defend- 
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ant  was  dischaiged,  and  as  he  has  taken  the  payment  of       1841. 
those  amounts  upon  himself,  we  see  no  ground  for  our  in-      coluns 

teifence  as  to  them*     The  affidavits  do  not  sufficiently  dis-      _  9- 

**  Bemton. 

dose  how  much  money  was  due  in  respect  of  these  costs  at 
the  time  of  the  execution  of  the  warrant  of  attorney,  but  as 
that  is  very  properly  a  question  for  the  dedsion  of  the  Mas- 
ter, it  had  better  go  before  him  to  be  settled  how  much  is 
due  to  the  plaintiff  in  these  respects;  the  costs  of  this  appli- 
cation to  abide  the  result  of  that  inquiry. 

Rule  accordingly. 


X.  ^^^  ^'^^  r,  A^A^  ./^.  /y.^J^^ ' 
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COURT  OF  QUEEN'S  BENCH. 


Critii^  Cerm. 


IN  THE  FOURTH  YEAR  OF  THE  REIGN  OF  VICTORLL 


^  ^^^^'  J  Fbawcb  v.  Campbell,  Winter  v.  Campbell. 

Monej  depo-      |/ ,  LEE  shewed  cause  aiminst  a  rule  nisi  obtained  by 

nted  in  Court,  ,  ^^  ^ 

in  one  action,  Slade^  calling  on  the  defendant  to  shew  cause  why  the  sum 
43^00.  3,  c.  ^  o^  220/L  paid  into  Court  in  lieu  of  bail  in  the  second  action, 

Ae7  &  8Geo.  ^^^^^  ^^*  ^  V^'^  ®^®'  ^  ^®  sheiiflfe  of  London  in  part 
4, 8. 71, 8. 2,     satisfaction  of  an  execution  in  the  first  action.     It  appeared 

cannot  be  paid  , 

out  to  an  exe-  that  France,  the  plainti£P  in  the  first  action,  obtained  a  jodg- 
b^i^^er  nient  against  the  defendant  to  the  amount  of  5S6Ly  and 
action,  in  jatia-  g^gJ  ^^^  ^  ^^  of  fieri  facias  affainst  him  directed  to  the 

faction  of  his  ^ 

claim,  notwith-  sherifis  of  London.  To  this,  the  sheriff  returned  nulla  bona. 
provisions  of  Subsequentij^  the  defendant  was  arrested  on  a  writ  of  capias 
c?*llo*8^  laT  ^  ^^  second  action,  and  200^,  together  with  20i  for  co6ts» 
as  that  section    ^gj^  pgij  into   Court  in  lieu  of  bail,  pursuant   to  the 

does  not  give  ^  * 

power  to  seize  43  Geo.  3,  c.  46,  s.  2,  and  the  7  &  8  Geo.  4,  c  71,  s.  2. 
ctttion  while  '  ^^^  ^^  afterwards  perfected^  and  the  defendant  had  not 
iTtWrf^'^^n  ^  yet  taken  tiie  money  out  of  Court  The  object  of  the 
as  trurtee  for     present  application  was,  that  the  money  so  paid  in^  should 

be  paid  to  the  plaintiff  France,  in  part  satis&ction  of  the 
claim,  in  respect  of  which  the  writ  of  fieri  facias  had  been 
sued  out.     Lee  contended  that  the  cases  of  ArmisUad  v. 
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PhUpot  (a) ;  Fieldhome  v.  Croft  {b) ;  and  Knight  v. 
Criddle,  (c)  clearly  shewed  that  if  money  remained  in  the 
hands  of  the  sheriff  for  the  purposes  of  one  action,  it  could 
not  be  applied  by  him  in  satis&ction  of  an  execution  at  the 
instance  of  another  plaintiff.  The  money  in  the  hands  of 
the  officer  of  the  Court  was  in  the  same  situation  as  money 
in  the  hands  of  the  sheriff.  The  present  rule  ought,  there- 
fore, to  be  discharged,  unless  any  alteration  was  effected  by 
the  I  &  2  Vict  c,  110,  s.  12.  The  question  was,  whether  the 
proTisions  of  that  section  made  any  alteration  in  the  law  so 
as  to  sanction  such  an  application  as  the  present?  By  that 
section,  it  was  provided  **  that  a  sheriff  by  virtue  of  a  writ  of 
fieri  &cia8  might  seize  money  or  bank  notes  in  satisfaction  of 
the  writ"  That  however,  only  authorized  the  sheriff  to  take 
money  or  bank  notes  for  the  benefit  of  the  plaintiff,  at  whose 
instance  the  fieri  facias  was  issued ;  but  did  not  authorize  a 
third  party  to  apply  to  the  sheriff  to  receive  money  of  which 
the  sheriff  was  in  possession.  It  did  not  empower  a  third 
party  to  attach  money  or  notes,  belonging  to  the  defendant 
deposited  in  a  cause  at  the  instance  of  another  party. 
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Slade,  in  support  of  the  rule,  contended  that  the  principle 
on  which  the  cases  on  the  other  side  had  been  decided  was, 
that  money  could  not  be  taken  in  execution ;  but  by  section 
12  of  the  1  &  2  Via,  c.  110,  the  law  in  that  respect  was 
changed,  and  consequently  those  cases  were  no  longer  i^ 
plicable.  A  different  decision  would  no  doubt  have  been 
pronounced  if  such  a  power  as  that  given  by  the  late  statute 
then  existed.  If  so,  as  money  in  the  hands  of  the  master 
of  the  Court  could  not  be  distinguished  firom  money  in  the 
hands  of  the  sheriff,  there  was  no  objection  to  the  present 
rule  being  made  absolute. 


WiOHTMAN,  J.^Mr.  Justice  PoTkej  in  the  case  adtobin- 


(a)  Dong.  231. 
(6)  4  East,  510. 


(c)  9  East,  48. 
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F&ANGR 

9. 

Camfbbll. 

WiMTEE 

Camfbbll. 
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stm  V.  Peace  (a)  held  that  money  deposited  by  the  vezidee  of 
land  m  the  haiids  of  a  third  party  for  the  use  of  the  defendant 
could  not  be  attached  under  the  1  &  2  Vict  c  110,  &  14, 
and  also  that  the  12th  section  only  applied  to  money  in  the 
hands  of  the  debtor,  and  not  to  money  in  the  hands  of  a  third 
party  as  trustee  for  him.  It  appears  to  me,  therefore,  that 
the  present  case  is  not  within  the  12th  section,  and,  ccmse* 
quently,  that  the  present  rule  most  be  discharged. 


Rule  discharged. 


(a)  Anie,  vol.  7,  p.  93. 


Where  an  at- 
tachment b 
ittued  against 
the  iherifF  for 
not  retorninga 
writ  of  vendi- 
tione  exponas, 
it  18  no  ob- 
jection to  an 
application  to 
stay  proceed- 
ings onder  the 
atUchmenton 
terms,  that  it 
is  strictly  re- 

Sdar,  and  the 
eriff  in  con- 
tempt, and  al- 
though the  ap- 
plication b 
made  after  a 
return  to  the 
^»  fa.  in  which 
the  value  of 
the  goods 
amaSl  was  not 
stated. 


Regina  V.  The  Sheriff  of  Herts,  in  a  cause  of  Charles 

DoD  t;.  Thohas  Coleman. 

Xr  0  frXJATG  shewed  cause  agamst  a  rule  nisi,  obtained  by 
Thesigefi  which  called  upon  the  prosecutor  of  the  attadi- 
ment  in  this  case  to  shew  cause  why  it  should  not  be 
stayed,  upon  payment  of  the  balance  in  the  hands  of  the 
sheriff  under  the  writ  of  venditioni  exponas,  issued  in  the 
original  cause.  It  appeared  that  the  plaintiff,  Charles  Dod, 
having  obtained  judgment  against  the  defendant,  Coleman, 
sued  out  a  writ  of  fieri  facias  on  the  23rd  of  February, 
indorsed  to  levy  226/L  2s.  8d.,  together  ¥ath  interest  on 
224^  15«.  to  be  calculated  fix>m  the  2nd  of  February.  On 
the  24th,  the  sheriff  seized  On  the  26th,  a  fiat  in  bank- 
ruptcy issued  against  the  defendant  On  the  4th  of  March, 
the  sheriff  returned  that  he  had  seized  certain  goods  and 
chattels,  value  unknown,  and  which  remained  in  his  hands 
unsold  for  want  of  buyers.  He  also  returned  that  after  the 
seizure,  notice  of  the  fiat  had  been  given.  On  the  6th  of 
March,  a  writ  of  venditioni  exponas  issued.  On  the  9th,  a 
rule  to  return  it  in  eight  days  was  served.  On  the  22nd  and 
23rd  an  auction  took  place.     On  the  15th  of  April,  the  rule 
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to  return  the  venditioni  exponas  was  made  a  rule  of  Court  1841. 
On  the  17th  of  April,  the  attachment  issued.  It  also  jj^,, 
appeared  that  from  the  13th  of  March,  to  the  26th  of  that  p^,'*^^^ 
month  the  attorney  for  the  plaintiff  and  the  undersheriff 
were  in  communication,  but  from  that  time  until  the  13th 
of  April,  no  communication  took  place  between  the  parties. 
On  the  26th,  it  was  intimated  by  the  prosecutor^s  attorney, 
that  he  shoidd  look  to  the  sheriff  for  the  proceeds  of  the  sale. 
On  the  13  th,  an  offer  was  made  to  pay  the  balance  of  the 
proceeds  of  the  sale,  which  remained  in  hand  after  satisfying 
previous  executions,  on  condition  of  receiving  an  indemnity 
from  the  attorney.  This  was,  however,  refrised,  but  the 
attorney  agreed  to  accept  the  proceeds  unconditionally. 
This  was  declined.  The  sheriff  had,  since  the  seizure, 
carried  on  the  business  of  the  defendant,  which  was  that  of 
an  innkeeper,  at  considerable  loss.  On  this  state  of  &cts,  it 
was  clear,  that  the  sheriff  was  in  contempt,  and  therefore 
liable  to  the  attachment  In  support  of  the  application  it 
was  sworn  that  previous  to  the  fieri  jGicias  in  this  action 
reaching  the  hands  of  the  sheriff,  three  other  writs  of 
fieri  fiicias  had  been  lodged,  amounting  in  the  whole,  to 
441/.  Ss*  6<k  A  claim  was  also  made  of  rent  to  the  amount 
of  1 10/.  After  the  auction  had  taken  place  and  the  expenses 
had  been  paid,  it  was  found  that  a  sum  of  740iL  had  been 
realized.  The  claim  for  rent  had  since  been  withdrawn, 
and,  therefore,  the  sheriff  was  willing  to  pay  over  the  balance 
after  deducting  the  sum  of  4412.  Ss,  ScL,  together  with  other 
necessary  charges,  from  the  sum  of  740^  The  balance  sug- 
gested was  176&  48.  9d.  DawUng  contended,  that  the 
sheriff  had  no  right  to  relief,  except  on  such  grounds  asif 
put  on  the  iace  of  his  return  would  constitute  a  good  return. 
The  substance  of  the  statement  in  support  of  the  application 
on  the  part  of  the  sheriff  was,  that  he  had  not  sufficient  in  his 
hands  to  satisfy  the  plaintiff's  writ,  after  satisfying  previously 
lodged  writs.  After  a  return  to  a  writ  of  fieri  facias,  in  which 
he  had  stated  no  value  of  the  goods  which  he  had  seized^ 
that  must  be  considered  as  a  bad  return.    No  value  of  the 
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1841.  goods  aeiflcd  being  menti<Hied,  the  defect  was  snflBcient  to 
^^"^^  render  that  a  bad  retuni*  fVinUk  v.  Lord  Cheiwynd.  (a)  It 
_    9'  must  be  presumed  as  against  the  sheriff  that  he  had  sofficieiit 

COLBHAN. 

in  his  hands  under  the  ¥nit  of  fieri  fiicias  to  satisfy  tiie 
plaintiff's  writ. 

In  Howe  V,  Tapp  (A)  a  sheriff  having  returned  a  levy  midera 
writ  of  fieri  fiidas,  it  was  held  that  he  could  not  retom  to  die 
venditioni  exponas,  that  he  had  scdd  the  goods,  but  detuiied 
the  money  for  another  partjr,  who  was  a  pliuntiff  under  a  piiar 
writ  €i  execution.  The  Court  there  quashed  the  return  on 
motion.  There  the  sheri£b  ci  London  were  ruled  by  the 
plaintiff  to  return  the  writ,  and  they  returned  that  they  had 
caused  to  be  levied  the  goods  and  chattels  of  the  defendant* 
the  value  whereof  was  unknown  to  them,  whidi  goods  and 
chattels  remained  in  their  hands  for  want  of  buyers.  The 
plaintiff  then  issued  and  served  on  the  sheriffi  a  writ  of  vendi- 
tioni exponas,  and  to  that  writ  the  sherifis  returned  that  they 
had  sold  the  goods  of  the  defendant  for  a  certain  sum  which 
they  had  retained  in  their  hands  for  the  use  ol^  and  ready  to 
be  paid  to  certain  named  judgment  creditors  whose  writs  of 
fieri  fiunas  had  been  delivered  to  them  previous  to  that  of  the 
plaintiff.  The  focts  of  that  case  were  precisely  similar  to 
the  present  The  Court  there  quashed  the  return  to  the 
venditioni  exponas.  The  Court  afterwards  refiised  to  allow 
thesheriffi  to  amend  their  return  to  the  writ  officii  focias,  fay 
returning  nulla  bona,  and  observed,  that  it  was  too  late  to 
make  such  an  application  after  the  writ  of  venditioni  exponas 
had  issued.  The  same  course  ought  to  be  adopted  in  the 
present  case.  If  the  sheriff  felt  any  difficulty  in  making  his 
return  to  the  writ  of  fieri  fiuaas,  he  might  have  applied  for 
leave  to  make  a  special  return,  or  have  apfdied  under  the 
Interpleader  Acts,  1  &  2  Wm.4,c  58,  and  1  &  2  Viet.  c.  45. 
The  fact  of  his  difiiculties  having  arisen  in  vacation  ccmsti- 
tuted  no  excuse  for  not  applying,  as  by  the  second  section  of 
the  latter  act  it  was  competent  for  him  to  apply  at  Chambers 
The  sheriff^  therefore,  had  no  merits  to  justify  the  Court  in 

(a)  Ante,  vol.  7»  p.  554.  {b)  9Priee»  317. 
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freeiog  him  firom  the  result  of  his  own  nusoonduct,  aad       1841. 
consequently  the  present  case  must  be  governed  by  that  of        ^^ 
Bawe  V.   Tapp.    If  the  sheriff's  conduct  was  examined     ^    ** 
throughout  the  transaction,  it  would  appear  that  if  not  guilty 
of  collusion  morally,  he  certainly  was  legally.     He  had  by 
no  means  used  proper  vigilance  in  enabling  the  plaintiff  to 
obtain  the  firuits  of  his  execution,  but  if  the  dates  in  the 
transacticm  were  examined,  it  would  be  perceived  that  he  in 
fiict  set  the  plaintiff  at  defiance  until  the  eve  of  term,  when 
the  fear  of  an  attachment  induced  him  to  propose  an  ar- 
rangement    Even  then  the  arrangement  proposed  was  not 
such  as  could  reasonably  be  expected  to  receive  adoption  by 
the  plaintiff.    The  consequence  was  considerable  dday  and 
injuiy  to  the  plaintiff     Such  conduct  in  a  public  officer  the 
Court  certainly  would  not  sanction. 


iger^  in  support  of  the  rule,  cited  Hutchinsan  v.  John' 
stone,  (a)  in  which  it  was  held  that  where  there  were  two  writs 
of  fieri  fiuaas  against  the  same  defendant,  which  were  delivered 
to  a  sheriff  on  different  days,  and  no  sale  was  actually  made 
of  the  defendant's  goods,  the  first  execution  must  have  the 
priority,  even  though  the  seizure  was  first  made  under  the 
subsequent  execution.  It  was  perfecdy  clear,  therefore,  that 
the  previou8ly<4odged  writs  were  entitled  to  be  satisfied 
before  that  of  the  {daintiff.  What  the  sheriff  had  done  was 
in  strict  conformity  with  his  duty.  With  respect  to  the 
return  to  the  writ  of  fieri  focias,  if  that  was  a  bad  one  the 
plaintiff  might  have  applied  to  quash  it ;  not  having  done  so, 
it  must  be  treated  as  a  good  one.  That,  therefore,  could  not 
now  be  made  the  ground  of  objection.  As  to  the  delay  in 
returning  the  writ  of  venditioni  exponas,  that  must  be  con-* 
sidered  as  caused  by  the  negotiations  going  on  between  the 
undernsheriff  and  the  plaintiff's  attorney  for  an  arrangement 
between  the  parties.  The  plaintiff^s  attorney  was  perfectly 
aware  of  the  difficulties  in  whidi  the  dieriff  was  placed,  and, 

(a)  1  T.  R.  7a9. 
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1841.  theiefote^  there  was  no  pret^ice  for  chaigiiig  him  with  ool- 
lusion.  The  case  of  Rawe  y.  Tapp  was  cleail j  distiiigiiiflli- 
able  from  the  present,  as  that  was  an  application  on  the  one 
hand  to  quash  a  return  to  a  writ  of  venditioni  exponas,  and 
on  the  other  to  amend  the  return  to  the  writ  of  fieri  hdasp 
no  attachment  having  issued.  Here,  howe^^er,  an  attach- 
ment had  issued,  and  it  was  admitted  that  the  sheriff  waa  in 
contempt;  the  present  application  was  only  an  appeal  to 
the  equitable  jurisdiction  of  the  Court  to  say  on  what  terms 
that  attachment  should  be  set  aside.  The  sheriff  did  not 
come  before  the  Court  to  claim  this  relief  as  a  matter  of 
right,  but  of  fiivour.  It  being  clear  that  the  sheriff  had  not 
suflicient  in  his  hands  to  satisfy  the  whole  amount  of  the 
plaintiff's  demand,  it  could  not  be  expected  that  he  dioiikl 
pay  it  out  of  his  own  funds.  If  he  paid  over  the  amoimt 
of  the  balance  in  his  hands,  after  satisfying  the  previoos 
executions  and  necessary  expenses,  and  also  paid  the  plain- 
tiff's costs,  he  must  be  considered  as  entitled  to  relie£ 

Cur.  adc.  vulL 

CoLERn>OB,  J. — This  was  an  application  on  behalf  of  die 
sheriff  to  stay  all  proceedings  upon  the  attachment  on  pay* 
ment  of  the  balance  in  his  hands,  after  satisfying  some  prior 
writs.  The  sum  indorsed  on  the  plaintiff's  writ  was 
224Z.  15^.,  with  interest,  the  balance  in  hand  is  176<.  4f;  ML 
Three  writs  were  then  in  the  office,  under  which  the  sheriff 
was  in  possession.  On  the  26th,  a  fiat  issued  against  die 
defendant,  of  which  the  sheriff  had  notice.  Hie  af^IicaticxD 
was  resisted  on  two  grounds,  the  one  technical,  the  oth^  on 
the  merits.  On  the  first,  it  was  said,  that  the  dieriff  oog^ 
not  to  be  relieved  firom  the  attachment,  unless  the  feds 
upon  which  he  relied,  would  afford  matter  for  agood  return, 
supposing  it  to  have  been  made  in  time,  and  no  at- 
tachment to  have  issued.  It  appeared,  that  on  the  4di  of 
March,  the  sheriff  had  returned  to  the  fieri  fiiciaa,  that 
he  had  levied  goods,  the  value  of  which  was  unknown. 
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which  remained  in  his  hands  for  want  of  bujeis.    On  the       1841. 
6th,  the  {daintiff  issued  a  venditioni  exponas,  and  the  sheriff    ^""^^^""^ 
now  alleges  the  prior  writs,  and  seizure  under  them,  and  a  v- 

claim  for  taxes.  Mr.  DmoUnff  contended,  that  it  was  now 
too  late  for  him  to  do  that^  and  cited  the  case  of  Rotoe  v. 
Tapp  (a)  which  is  a  dear  authority  that  these  writs  and 
claim  could  not  have  been  returned  to  the  venditioni  ex- 
ponas ;  for  the  plaintiff  was  entitled  to  a  knowledge  of  them 
on  the  return  to  the  fieri  &cias,  and  to  have  his  option 
whether  to  contest  the  truth  of  the  return,  or  take  any  other 
proceeding.  I  entirely  agree  in  the  decision  of  that  case, 
but  I  think  it  does  not  apply  to  the  present  The  question 
there  was^  whether  the  return  was  in  all  respects  regular; 
whether  the  sheriff  could  stand  upon  it  as  matter  of  right  ? 
Then  it  may  be  admitted  by  him  that  he  has  not  pro- 
ceeded with  .perfect  regularity,  and  yet  he  may  contend, 
that,  under  the  circumstances,  the  attachment  ought 
not  to  have  issued,  or  even  if  strictly  regular,  yet  that  upon 
terms  the  further  proceedings  under  it  may  be  stayed. 
This  brings  me  to  the  second  ground  that  the  sheriff  had 
not  proceeded  bon&  fide.  Under  this  term  I  understand  to  be 
briefly  comprehended  that  the  sheriff  has  either  directly  col- 
luded with  the  defendant  or  some  adverse  claimant,  or  that 
he  has  conducted  himself  with  so  much  ignorance  of  the  law, 
or  so  much  negligence  and  remissness,  as  arc  criminal  in  an 
officer  such  as  he  is.  And  it  was  attempted  to  charge  aU 
these  upon  the  sheriff  in  the  present  case.  The  length  of 
time,  firom  the  24th  of  February  to  the  17th  of  April;  the 
neglect  to  apply  for  relief  under  the  Interpleader  Act;  the 
carrying  on  the  business  of  the  defendant  for  some  time  at 
a  loss;  the  delay  in  selling;  these  and  other  circumstances 
were  relied  on  to  make  out  the  charge.  I  have  examined  the 
affidavits  with  care,  and,  under  all  the  circumstances  of  the  case, 
I  see  no  suchproof  of  indirect  or  negligent  conduct  on  the  part 
of  the  sheriff  as  should  deprive  him  of  the  relief  he  prays  for, 
on  certain  terms.     It  is  clear  that  the  course  he  was  topur- 

(fl)  9  Price,  317. 
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sue  was  not  free  from  dilSiciilties;  he 
to  an  indenmity  bond,  and  the  jdaintiff,  by  his  coodnct, 
shewed  that  he  thought  the  same.     They  ware  in  ne- 
gotiation during  the  whole  time^  and  he  kept  noCliing 
back  from  the  plaintiff,  misrepresented  nothing  to  him ;  and 
although  a  considerable  space  of  time  certainly  elafised, 
yet  the  whole    delay    is    not  imputable  to  the   siberifi 
Further  I  cannot  see  that  by  the  course  which  the  sbeiiff 
has  pursued,  the  plaintiff  has  been  damnified,  except  in  the 
manner  and  to  the  degree  which  I  will  presently  state ;  the 
prior  writs  have  been  satisfied,  but  to  that  the  pardea  weie 
entitled ;  the  claim  of  the  assignees,  and  of  the  landloid 
on  the  other  hand  have  been  satisfiietorily  disposed  of;  no 
one,  therefore,  has  come  in  befixe  the  jdaintiff  improperly, 
or  in  consequence  of  the  delay ;  and  althoi]^  the  affidavit 
imputes  that  the  sale  was  improperly,  even  collasiYely  con- 
ducted, the  imputation  rests  on  no  evidence,  and  oo^t, 
therefore,  not  to  have  been  made,  and  was  very  properly  not 
mentioned  in  the  argument     There  is,  it  is  true,  a  heavy 
deduction  fix>m  the  proceeds  of  the  sale  in  reapeot  of 
house-keeping  expenses,  keep  of  horses  and  poweonion 
money ;  this  amounts  to  89i,  but  against  it  must  be  set  51iL 
for  cash  received  fix>m  the  business  during  the  posBession. 
Upon  the  whole  it  seems  to  me,  that  justice  will  be  done 
by  making  the  rule  absolute,  on  the  payment,  by  die  aheri^ 
of  all  the  costs  incurred  by  the  plaintiff  since  the  nde 
to  return  the  writ  of  fieri  fiurias,  and  of  this  applicadon. 

Rule  absolute  acoordin^y. 


Elvebd  t7.  Foster. 
(Before  the  four  Judgee,) 
ment  m^J'by    -WlONEY  had  and  received  against  an  auctioneer  to  re- 
SlJTon  iSing  ^^''^  *  d^P^^  ^^^  *>y  *e  plaintiff  on  the  sale  to  him  of 

his  petition 

under  the  7  Geo.  4,  c.  57,  tB.  10  and  40,  lo  fully  vests  his  property  in  his  tMneet  that  a  Mate- 

ment  subsequently  made  by  him  in  his  schedule  will  not  be  *^im^a>v  in  ev&eaoe  to 

the  title  of  the  ani^rnees  to  the  property  assigned. 
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certain  premises,  part  of  an  insoWent^s  property.  A  person  1841, 
namedJames  had  become  insolvent,  and  had  before  then  ^"elvbm 
obtained  from  the  owner  of  certain  premises  an  agreement  _  «- 
for  a  lease  at  a  certain  rent,  and  for  a  term  of  years  cor- 
responding with  the  rent  Having  this  agreement,  and 
being  in  possession  of  the  premises  themselves,  he  deposited 
the  agreement  with  his  father,  as  security  fer  a  sum  of 
lOOL  It  remained  in  his  father's  possession  until  the 
tenant  became  insolvent,  when  the  latter  went  to  prison, 
and  finally  took  the  benefit  of  the  Insolvent  Act  He 
filed  his  petition  and  asragnment  in  the  usual  manner, 
under  the  provisions  of  the  7  Geo.  4,  c.  57,  and  afterwards 
delivered  in  a  schedule,  in  which  he  stated  that  his  fkther 
was  a  creditor  for  the  sum  of  1002L,  and  held  this  agreement, 
which  had  been  deposited  with  him  as  security  for  that 
amount  This  statement  in  the  schedule,  it  was  contended, 
was  notice  to  all  the  world,  and  no  valid  title  could  be  made 
to  the  premises  till  the  equitable  lien  thus  created  on  them 
was  discharged.  ASber  the  insolvency  of  the  tenant,  an  ap- 
plication was  made  by  the  assignee  to  the  landlord  to  grant 
a  lease ;  but  he  having  learned  the  fact  of  James'  insolvency, 
at  first  refused  to  grant  it  to  any  person  but  James,  the  insol- 
vent, with  whom  the  original  agreement  had  been  made. 
The  assignee  then  offered  the  landlord  an  indemnity  for  so 
doing,  and  the  lease  was  granted  in  conformity  with  the  agree- 
ment A  meeting  of  the  creditors  was  afterwards  held  on  the 
subject  of  making  this  lease  available  as  assets.  The  fitther 
of  the  insolvent  was  present  at  this  meeting,  and  he  agreed 
with  the  rest  that  it  was  expedient  that  tiie  lease  should  be 
sold.  It  was  accordingly  sold  by  auction,  and  one  of  the 
conditions  of  sale  was,  that  the  purchaser  should  not  be  at 
liberty  to  call  fer  the  production  of  the  lessor^s  titie,  and 
that  the  vendor  should  not  be  bound  to  enter  into  any  cove- 
nant respecting  the  same.  The  catalogue  stated  that  the 
lease  was  put  up  for  sale  by  order  of  the  asfflgnees  of  an 
insolvent's  estate.  The  plaintiff  became  the  purchaser  for 
a  sum  of  200L     After  the  sale  the  plaintiff  found  that  there 

o  o  o  2 


934  CASES  ON  POINTS  OF  PRAGTICi^   Q.  B. 

was  an  equitable  incumbranoe  on  the  property,  and  he  gsve 
notice  to  the  asmgnee,  the  vendor,  to  get  it  dischaiged,  in 
order  to  complete  the  title.  As  this  notice  was  not 
complied  with,  he  brought  this  action  against  the  auc- 
tioneer, to  recover  the  deposit  At  the  trial  of  the  cause 
the  schedule  made  by  the  insolvent,  on  taking  the  benefit  of 
the  Insolvent  Act,  was  put  in  as  proof  of  the  asmgnment  of 
the  ^preement  made  by  him  to  his  father  as  security  for  the 
debt  due  to  the  father.  This  evidence  was  objected  to  on 
the  part  of  the  defendant,  but  was  admitted,  subject  to  an 
application  to  the  Court  A  rule  for  a  nonsuit  (finaOy 
turned  into  a  case)  had  afterwards  been  obtained  on  that 
and  other  points,  on  all  of  which  the  case  was  aigued ;  bat 
the  judgment  of  the  Court  proceeded  on  the  single  questioQ 
of  the  admissibility  of  the  schedule  in  evidence. 

KeUg,  for  the  plaintiff,  insisted  that  the  sdieduk 
was  admissible  in  evidence,  because  it  was  a  statement  on 
oath  by  the  man  who  was  in  fisust  the  seller  of  the  property, 
who  was  represented  by  the  defendant,  and  whose  state- 
ments were,  therefore,  receivable  against  the  defendant 


ErUf  contra. — The  schedule  was  not  admissible  in  evi- 
dence ;  it  does  not  impeach  the  legal  title  of  the  plainrilT  to 
convey,  and  that  is  the  only  matter  which  a  Court  of  Law, 
in  an  action  like  the  present,  wiU  take  into  consideratioi^ 
Boyman  v.  Qutch  (a).  The  assignee  here  had  a  legal  title. 
The  assignment  was  made  prior  to  the  schedule  being 
filed  (6).  The  statement  in  the  schedule,  therefore,  being 
made  after  the  deed  of  assignment  had  vested  the  pn^er^ 
in  the  assignee,  cannot  be  allowed  to  afiect  it  In  Dob  d. 
Stoeetland  v.  Webber  (c),  it  was  held  that  the  declarations 
or  admissions,  implied  or  ezpresai,  of  a  person  who  had 
mortgaged  an  estate  after  he  has  parted  with  his  interest 
therein  by  a  settiement,  are  not  admissible  evidence  on 

(a)  7  Bing.  379 :  5  Moo.  &  P.  323.        (c)  1  AdoL  &  Ell.  733;  3 
{h)  7  Geo.  4,  c  57,  8s.  10  k  40.  Nev.  k  Man.  6S6. 
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behalf  of  the  mortgagee.     And  in  Swann  ▼.  Suiion{a),       1841. 
a  {dea,  that  after  action  brought,  plaintiff  took  the  benefit    ^^^^^^ 
of  the  Insolyent  Act,  and  assigned  to  the  provisional  a»-  «. 

signee,  whereby  plaintiff's  right  of  action  vested  in  such 
assignee,  was  held  a  good  plea  in  bar  of  the  further  mainte- 
nance of  the  action.  If  so,  it  is  clear  that  the  assignment 
here  having  divested  all  the  interest  in  the  lease  out  of  the 
insolvent,  his  subsequent  declarations  could  not  affect  the  title 
to  the  property  in  which  his  interest  had  been  so  divested. 

Lord  Denman,  C.  J. — It  appears  to  me  that  this  case 
must  be  decided  without  considering  how  far  the  equitable 
lien  of  the  father  affects  the  property,  or  what  a  Court  of 
Equity  might  think,  and  how  it  would  deal  with  these 
several  parties.  The  insolvent's  schedule  was,  as  it  seems  to 
me,  improperly  admitted  in  evidence.  The  schedule  was 
made  after  the  assignment  of  the  property,  and  afler  the 
insolvent  had  been  thereby  deprived  of  his  interest  in  that 
property.  It  is  clear  that  what  he  states  with  respect  to 
that  property,  after  it  is  so  divested  out  of  him,  cannot 
affect  the  rights  of  third  persons,  nor  be  received  m 
evidence  against  them. 

Patteson,  J. — I  am  not  prepared  to  say  what  the  result 
of  this  case  might  have  been  if  the  question  had  been 
framed  difterently ;  but  it  seems  impossible  for  us  to  say  that 
the  verdict  for  the  plaintiff  here  can  stand,  without  holding 
that  the  insolvent's  schedule  was  properly  admitted  in 
evidence.  Now,  as  the  schedule  seems  to  me  to  have  been 
improperly  admitted  in  evidence,  I  do  not  see  how  we  can 
do  otherwise  than  say  that  there  must  be  a  nonsuit 

Williams,  J. — It  is  true  that  the  schedule  contains  a 
statement  made  on  oath,  but  it  is  a  statement  made  by  a 
party  who  has  ceased  to  have  any  interest  in  the  matter. 

(a)  10  Ad.  &  £11.  623 ;  2  Per.  k  Dav.  533. 


Elvbkd 
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1841.  WioHTMAN,  J. — ^It  is  for  the  plaintil^  ifho  seeks  to  radnd 

the  contract,  to  shew  such  a  defect  in  the  title  as  to  justify 
him  in  refuang  payment  of  the  purchase  money.  Here,  he 
says,  that  there  is  an  equitable  mortgage  on  the  lease ;  but 
the  schedule  is  the  only  evidence  of  that  allq^on,  and 
as  that  clearly  amounts  to  a  declaration  made  by  the  insd- 
vent  after  the  assignment  of  his  {property,  it  is  not  adniiaBible 
as  proof  of  the  &ct  which  it  was  intended  to  estahlirfL 

Judgment  of  nonsuit. 


In  the  matter  of  Rogebs. 

Where  a  oomi-  r  •  WILLIAMS  appeared  to  shew  cause  against  a  rule 
ing  to  st^vT^  obtained  by  Chilton,  to  be  allowed  to  file  an  additional  a£S- 
ptoS^  JidUi  ^^^  ^  answer  to  an  enlarged  rule  of  Easter  Term,  calling 
office  copies  of  on  an  attorney  to  shew  cause  why  his  articled  clerk  should 

the  affidavits,  *^  "^ 

on  which  a  rale  not  be  assigned,  it  being  suggested  that  the  affidavit,  by 

tained,  u  is  a  mistake,  had  not  been  filed  in  time.     K,  ffilUawu  admitted 

mrttcrof  <^  that  he  was  not  prepared  with  an  office  copy  of  the  affidavit. 

Court,  whether  on  which  the  rule  of  ChiUon  had  been  moved,  as  by  some 

allowed  to  take  mistake,  a  copy  of  the  affidavit,  filed  in  answer  to  the  en- 

officeoopiei.  Jarged  rule  had  been  obtained,  instead  of  that  made  in 

support  of  the  present  rule* 

ChiUon  objected,  on  this  ground,  to  F.  JFittiams  being 
heard.  It  was  sought  by  a  mere  technical  rule  to  shut  out 
an  affidavit  of  the  attorney  in  answer  to  the  original  rule, 
and,  therefore,  this  was  not  a  case  in  which  the  Court  would 
feel  inclined  to  exercise  its  discretion,  by  giving  the  other 
side  time  to  take  an  office  copy  now. 

F.  Williams  contended,  that  as  the  office  copy  had  not 
been  procured,  through  mere  mistake,  the  Court  would 
either  enlarge  the  rule,  in  order  that  office  copies  mi^t  be 
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taken,  or  permit  cause  to  be  shewn,  an  undertaking  being        1841. 
given  that  office  copies  should  be  taken.  Tn^Tmatter  of 


ROGEES. 


WiGHTOAK,  J. — ^It  is  a  matter  of  discretion  on  the  part 
of  the  Court  whether  it  will  give  time  to  obtain  office  copies; 
but,  under  the  circumstances,  I  think  that  I  shall  not  give 
time  for  that  purpose.  The  rule  will,  therefore,  be  made 
absolute,  for  allowing  the  additional  affidavit  to  be  filed. 

Rule  absolute. 

The  orieinal  rule  was  then  referred  to  the  Master. 


In  re  The  Registrar  of  Births,  &c.,  at  Brixton. 
{Before  the  four  Judges*) 

A  HESIOER  applied  for  a  mandamus  to  the  superintendent  xhe  6  &  7 

registrar  of  births,  &c.,  at  Brixton,  to  command  him  to  erase  ^"'vt'jlj^' 

from  the  register  an  entty,  recording  the  birth  of  a  male  that  a  register 

child  as  having  taken  place  in  February  last,  and  therein  &c.,  shall  be 

described  as  the  lawful  son  of  two  married  persons,  or  to  j!^J*e theCourt 

command  him  to  insert  on  the  mamin  of  the  register  a  ^y  po^^.  ^^ 

.    1  ,  ,      t        interfere,  by 

Statement  that  the  entry  of  such  birth  had  been  made  by  mandamm^  to 
him  upon  the  firaudulent  representation  of  certain  parties  ^^  on^be 
named  in  the  affidavits,  on  which  this  motion  was  founded,  r^rst^''. 
These    affidavits   stated   circumstances    tending  to  shew 
that  the  husband   of   a   woman   having  died,    she  had 
fraudulently  represented  herself  as  having  given  birth  to  a 
posthumous  male  child,  her  object  being  thereby  to  secure 
to  herself  an  annuity  of  500/.,  directed  by  the  will  of  her 
husband's  &ther,  to  be  paid  to  her,  in  case  a  male  child 
should  be  bom,  instead  of  an  annuity  of  a  much  smaller 
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1841.        amount  which  was  settled  on  her,  in  case  she  should  hsve  a 

^""JJ^^'J^    female  child.     The  registry  of  births  is  established  by  the 

The  Regtftrar  6  &  7  Wm.  4,  c.  86.    Its  object  is  to  preserve  a  true  aooonnt 

of  BiRTHB  &C  * 

at  Brixton.  '  of  all  births,  &C.,  in  the  kingdom.  This  object  will  be  so 
far  defeated,  if  an  entiy,  which  is  clearly  fidse,  is  sofieied 
to  remain  on  the  register.  It  b  tme,  that  there  is  no  direct 
provision  of  the  statute,  authorizing  an  applicatioo  like  die 
present,  but  this  Court  has  a  general  jurisdiction  vested  in 
it,  to  take  care  that  all  acts  of  parliament  of  a  public  and 
universal  kind,  shall  be  properly  executed,  and  if  there  is 
a  positive  and  mischievous  infraction  of  their  provisions^ 
the  authority  of  the  Court  ¥rill  afford  a  remedy  Sx  that 
eviL  If  that  jurisdiction  is  not  exercised  here,  the  public 
records  of  the  kingdom  for  the  registration  of  the  birthfl^ 
marriages,  and  deaths  of  the  Queen's  subjects  may  be 
falsified  with  impunity.  The  duty  of  making  a  statement 
to  the  registrar  is  compulsory,  and  the  correctness  of  the 
statement  is  intended  to  be  secured  by  the  41st  secdcm, 
which  subjects  any  party  miilfing  a  fidse  statement  to  the 
penalties  of  perjury.  But  the  punishment  of  the  party  will 
not  effect  a  correction  of  the  fidsehood  of  the  entiy  Yet, 
it  is  clear,  that  it  was  the  intention  of  the  Legislature  to  do 
everything  to  preserve  the  accuracy  of  the  public  lecoid, 
and  if  a  false  entry  has  been  obtruded  there,  the  general 
authority  of  this  Court  must  be  sufficient  to  cause  it  to  be 
corrected  thus  effectually,  to  cany  out  the  provisicxia  of  the 
statute. 

Lord  Demman,  C.  J. — We  shall  certunly  do  what  is 
asked,  if  we  possess  the  power,  but,  at  present,  we  doubt 
whether  we  do  possess  it  The  statute  does  not  seem  to 
have  been  fiimied  to  meet  a  case  of  this  kind*  The  only 
provision  relating  ta  the  collection  of  errors  in  the  register 
is  contained  in  the  44th  sect,  and  that  section  meiely 
speaks  of  errors  committed  in  the  form  or  substance  of  the 
entry,  which  are  to  be  corrected  in  the  presence  of  certain 
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persons  therein  named,  the  parents  of  the  child  bong  ez-       1841. 
pressly  mentioned    We  will  consider  the  application,  and    ^""Ju'"'"^ 
stale  in  a  day  or  two  our  opinion.  The  Registrar 

of  BlETHS,  &C. 

at  Brixton. 

CffT.  adv.  tmti. 

Lotd  Dkkman,  C.  J.— The  ftcts  of  this  case  are  certainly 
sach  as  to  make  us  desirous  of  interposing  to  prevent  what 
appears  to  be  an  attempt,  by  some  parties,  to  commit  a  gross 
fraud*  But  upon  full  consideration  of  the  provisions  of  the 
statute,  we  tiiink  we  have  not  the  power  to  interfere  in  the 
way  proposed.     There  will,  consequently,  be  no  rule. 

Rule  refused. 


Nash  v.  Goode  and  Parrt. 

•Addison  shewed  cause  why  two  persons,  named  Where  an  at- 
Heslop  and  Lever,  attorneys  of  this  Court,  or  one  of  them,  J^^  roii"1n 
fibould  not  refund  the  sum  of  4i  4«.  lOi  to  the  defendant,  «»»eqnence  of 

not  taking  out 

in  the  action.     It  appeared,  by  the  affidavits,  that  the  present  his  certificate, 
action  had  been  commenced  by  a  writ  of  summons,  which  agrat  to  sue* 
was  indorsed  as  having  been  issued  by  Charles  Lever,  as  ^a  ©Mtt^were 
agent  for  Heslop,  of  Haverfordwest      Subsequendy,  the  i>Mdintiiea&. 
action  was  setded,  and  die  sum  of  4L  4«.  lOd,  the  amount  a^ent,  the 
in  question,  was  paid  to  Mr.  Lever,  as  costs  in  the  action,  not  compel 
That  payment  was  pursuant  to  an    order  of  a  judge,  ^Sle^  w^iST 
made  by  consent    The  ground  of  the  present  application  «genttorefiind 
was,  tiiat  as  Mr.  Heslop  had  not  taken  out  his  certificate 
for  the  years  1838,  1839,  1840,  he  was  off  the  roll.     No 
doubt,  if  the  claim  made  by  an  attorney,  who  was  off  the 
roll,  for  costs,  was  resisted,  tiiey  could  not  be  recovered. 
But  here,  the  payment  of  costs  had  been  made,  pursuant  to 
an  order,  by  consent,  and,  therefore,  it  must  be  considered^ 
as  a  voluntary  payment    It  was  not,  therefore,  competent 
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1841.  for  the  defendant  now  to  compel  an  attorney  to  lefimd  the 
sum  whidx  )m4  be^a  90  received  fer  ooeta  Besides^  the 
case  of  Meeder  V.  £loom(a),  shewed  that  the  dxcumatanee 
that  the  plaintiff's  cause  has  been  conducted  by  one,  who 
is  not  an  attorney,  does  not  dejuive  the  plaintiff  of  his  n^ 
to  full  costs  against  the  defendant  Again,  the  payment  here 
was  not  made  to  the  uncertificated  attorney,  but  to  the  agent, 
who,  it  was  admitted,  was  certificated,  and  he  had  sued 
out  the  writ  In  Qoodner  v.  Cover(Jb),  it  was  held  to  be  no 
ground  fer  disallowing  the  plaintiff's  attorney  his  costs  of 
conducting  an  action,  that  he  was  not  on  the  roll  of  the  at- 
torneys of  the  Court  in  which  the  action  was  brouf^t,  if  it 
appeared  that  he  conducted  the  proceedings  in  the  name  of 
a  Londcm  attorney,  who  was  an  attorney  of  the  Court  So 
in  Jervii  y.  Dewes  (c),  where  a  country  attorney,  a  defendant 
in  a  cause,  not  being  an  attorney  of  the  Court,  defended  in 
the  name  of  a  London  agent,  who  was  an  attorney  of  the 
Court,  and  the  defendant  attended  the  assizes  in  peraon, 
and  the  plaintiff  was  nonsuited,  the  Court  held  that  he  was 
entitled  to  his  fees  fer  attending  the  trial,  drawing  brie&y 
&C.,  as  all  the  business  must  be  considered  to  have  been  done 
in  the  name  of  the  London  agent  In  Jtmes  v.  Jome$  (J),  a 
country  att<»ney  admitted  in  the  Eii^s  Bench,  conducteda 
suit  through  a  London  agent,  who  was  an  attorney  of  the 
Exchequer.  The  name  of  the  country  attorney  was  indarsed 
on  the  writ,  and  in  his  affidavit  of  service,  he  swore  that  he 
was  the  attorney  in  the  cause,  and  the  Court  of  Exdiequer 
held  that  he  was  entitled  to  recover  his  costs.  And  the 
Court  also  intimated  that  the  statute  of  2  Gea  2,  c.  23, 
s.  10,  did  not  apply  to  the  case  of  a  country  attorney  piac- 
tising  in  the  name  of  a  London  agent 

WioHTMAN,  J. — ^In  all  those  cases  the  party  practising 
was  an  attorney. 

(a)  3  Bing.  9;  S.  C,  10  Moore,  (c)  Ante,  toL  4,  p.  764. 

361.  id)  AmUf  vol.  5,  p.  474. 

{h)  A»Ut  voL  3>  p.  424. 
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H.  Hill  supported  the  rule.  The  pneent  iifypIiGati0&  was 
not  feuoded  on  the  2  Gea  2,  c.  23,  to  which  the  cases  cited 
on  the  other  side  applied}  but  was  made  pursuant  to  the 
37  Geo.  3,  c.  90,  s.  30,  by  which  it  was  provided,  that  if  any 
person  shall,  in  his  own  name,  or  in  the  name  of  any  other 
person,  sue  out  any  writ  or  process,  or  commence,  prosecute, 
or  defend  any  action  or  suil^  or  any  proceedings  in  any 
Court  hi(dding  please  where  the  debt  or  damage  shall  amount 
to  40«.  or  more  for  fee  or  reward,  or  shall  act  in  Court  as 
an  attorney,  without  having  first  obtained  and  entered  his 
certificate  as  above  directed,  or  shall  deliver  in  a  false  or 
fictitious  place  of  residence,  with  intent  to  evade  the  pay- 
ment of  the  higher  duties,  he  shall  forfeit  50A,  and  be  in- 
capable of  maintaining  any  action  for  fees  for  prosecuting 
or  defending  suits,  &&,  without  such  certificate  as  aforesaid 
It  appeared,  firom  the  affidavits  in  support  of  the  application, 
and  was  not  denied  on  the  other  side,  that  Mr.  Heslop  had 
been  admitted  in  the  year  1834,  but  had  never  taken  out 
his  certificate  for  the  years  1838,  1839,  and  1840.  He  was, 
therefore,  completely  off  the  roll.  While  in  that  situation, 
the  action  was  commenced  by  him,  in  the  present  case,  in 
the  name  of  his  agent,  Mr.  Lever.  Nothing  could,  therefore, 
be  dearer,  than  that  he  was  incapable^  by  the  express  pro- 
visions of  the  statute,  of  recovering  his  costs.  The  jGu^t  of 
the  costs  having  been  received  by  the  hand  of  his  agent 
made  no  difference,  as  the  payment  to  the  agent  was  a  pay- 
ment to  the  person  for  whom  the  agent  acted.  In  Slacks 
qui  tam,  §^c.  v.  WUkins  (a),  it  was  held,  that  an  attorney, 
who  had  omitted  to  take  out  his  certificate,  during  the 
years  1815  and  1816,  and  who  had  practised  in  1832,  at 
Quarter  Sessions,  was  liable  to  the  penalties  under  22  Geo.  2, 
c  46,  8.  12,  that  statute  depending  in  that  case  for  its  effect 
on  the  37  Geo.  3,  c  90.  In  Patterson  v.  Powell  (b)^  it  was 
held,  that  a  notice  of  trial  given  by  an  attorney,  who  had 
omitted  to  take  out  his  certificate  was  irregular.     In  Wilton 

(o)  1  C.  &  M.  23.  (b)  9  Blag.  620|  2 Moo.  &  Sc.  773. 
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▼•  Ckamben  {a\  ^ere  an  attorney  obtained  his  leNgdinis- 
sion  in  1823^  but  did  not  pracdne  or  take  ont  his  certificate 
till  1 8269  the  Court  ordered  various  securities  that  were  given 
to  him  by  a  client,  for  busdness  done  as  an  attorney,  after 
he  had  obtained  his  certificate  in  1826,  to  be  cancelled ;  for 
as  he  could  not  sue  for  work  done  as  an  attomey,  not 
having  taken  out  a  certificate  for  three  years  after  his  re^ad- 
mission,  securities  given  for  work,  in  that  character,  were 
illegaL  Lord  Denmany  C.  J.,  there  said,  **  We  think  that 
whatever  is  obtained  through  the  medium  of  an  illegal  pnc^ 
tice,  is  itself  iUegaL  The  rule,  therefore,  must  be  made 
absolute  as  to  all  securities  for  himself  done  in  his  character 
of  an  attorney."  Here  Lever  was  described  as  the  agent  of 
Heslop,  on  the  back  of  the  writ  The  costs  must,  thereforo^ 
be  considered  as  having  been  paid  to  Heslop,  and  coo- 
sequently,  the  costs  so  obtained  were  obtained  by  illegal 
practice.    They  ought,  therefore,  to  be  lefimded. 

Cur.  adv.  vuU. 

WiOHTMAN,  J. — This  was  an  application  against  Heslopt, 
the  plmntiflTs  attorney,  requiring  him  to  shew  cause  why  he 
should  not  refimd  to  the  defendant  the  sum  of  42.  4i.  lOd*, 
which  had  been  paid  for  certain  costs  mentioned  in  the  affi- 
davit I  have  considered  the  case,  and  I  think  the  rule 
must  be  discharged,  as  no  case  has  gone  so  far  as  to  determine 
that  costs  which  have  been  actually  paid  to  an  attorney  who 
is  off  the  roll  can  be  recovered  by  action.  The  case  of 
Wilton  V.  Chambers,  has  gone  the  fiuthest,  but  that  only 
went  to  the  extent  of  deciding  that  an  attorney,  under  such 
circumstances,  could  not  avail  himself  of  a  security  given 
for  business  done  while  off  the  roll  But  that  did  not  decide 
that  it  could  be  recovered  back  by  action,  if  it  had  been 
paid.  In  this  case,  the  greater  part  of  these  costs  were  in- 
curred  by  Lever,  the  town  agent  I  only  mention  that 
circumstance,  because  that  person  has  suffered  adiaqualified 

(0)  3  N.  &  P.  392;  S.  C,  r  Ad.  &  EL  534. 
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pemm  to  practise  in  his  name.  The  &ct  Is  not  stated  in  1841. 
the  affidavit,  nor  does  it  appear  that  Lever  knew  of  this  dis- 
qualification. It  is  not  necessary  to  decide  the  case  on  that 
ground,  as  no  case  has  gone  so  fiir  as  to  shew  that  costs 
actually  paid,  can  be  recovered  bacL  I  shall,  therefore, 
dischaige  this  rule,  but  without  costs. 

Rule  discharged  without  costs. 


Newton  v.  Constable. 

{Before  the  Four  Judges.) 

\jASEu — The  plaintiff  declared  that  he  was  accustomed  to  A  barriffter  it 

practise  as  a  barrister,  at  a  Court  of  quarter  sessions  held  at  ft^ofwrett 

Bipon;  that  after  attending  at  such  Court  of  quarter  sessions,  ^Ije^ei^u^ 

where  he  had  been  actually  retained,  in  a  case  to  be  deter-  ^n  the  ordinary 

,  ^^J  "t  Quarter 

mined  there  (of  aU  which  premises  the  defendant  had  notice)  eeanons,  al- 
he  was,  while  retuming  from  the  Court  to  his  own  house,  be^actuallT 
arrested  by  the  defendant,  the  high  sheriff  of  the  coun^,  on  ^"'^^f!^  * 
a  ca.  sa.  issuing  out  of  this  Court     General  Demurrer  and  seaaions. 
Joinder. 

XeOjf,  in  support  of  the  demurrer  (a).  If  there  is  any  privi- 
lege here,  it  is  that  of  the  Court,  not  of  the  individual  The 
Court  then  may  punish  the  violator  of  its  privil^es,  but  the 
individual  cannot  maintain  any  action.  A  barrister,  as 
such,  does  not  enjoy  any  privilege  from  arrest  He  may  be 
arrested  at  any  time,  except  under  circumstances  which 
clothe  him  with  the  protection  of  a  Court  That  shews  that 
the  privilege  is  not  personaL  In  order  that  the  business  of 
the  superior  Courts  of  Westminster  Hall,  and  of  the  Judges 
of  Assize,  (who  are  always  judges  of  those  Courts,)  may  not 
be  interrupted,  a  barrister  is  privileged  from  arrest  while 

(a)  The  question  at  to  the  form  of  the  action  was  fnlly  signed,  Imt 
not  decided. 


Const  ABLE. 
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1841.       attending  on  them.    But  the  privilege  extends  no  farther. 
*"^J^J^^^     Inferior  ConrtB  cannot  confer  it    TTieartest  here  was  valid, 
9^  _       and  the  dechoation  not  setting  forth  a  different  canae  of 
action,  there  must  be  judgment  for  the  defendant. 

Sir  W.  FoUett,  contriL  The  ground  of  the  privilege  k 
too  much  restricted  by  the  argument  on  the  other  side. 
The  object  of  the  privilege  is  the  furtherance  of  public  jus- 
tice. Admitting,  therefore,  that  the  privilege  is  a  personal 
one,  it  exists  wherever  the  barrister  is  in  the  discharge  of 
duties  connected  with  the  public  administration  of  justice. 
This  is  the  ground  on  which' parties,  attorneys,  and  witnesses 
are  exempted  from  liability  to  arrest,  while  attending  triafai 
The  privilege  to  the  barrister  is  the  privilege  of  the  client, 
and  is  given  for  the  protection  and  safety  of  the  public.  It 
is  admitted,  on  the  other  side,  that  this  privil^e  exists  with 
respect  to  the  Courts  of  Westminster  Hall  and  the  asraies^ 
but  surely  the  necessity  for  the  client's  protection  exists  as 
strongly  when  the  case  is  to  be  decided  at  the  quarter  ses- 
sions, as  when  it  is  to  be  decided  in  any  Court  of  West- 
minster HalL  The  value  of  a  man's  interests  is  not  altoed 
by  the  mere  focts  of  the  particular  Court  in  which  they  are 
adjudicated  upon.  This  aigument  is  the  more  strong  snoe 
the  6  &  7  Wm.  4,  c.  114,  has  given  aparty  accused  of  crimes 
triable  at  the  sessions  and  assises,  the  right  of  making  hk 
defence  by  counsel  and  attorney.  The  law  will  not  allow 
any  pretext  by  which  a  party  may  be  deprived  of  the  ad- 
vocacy of  the  particular  counsel  whom  he  has  selected. 
The  arrest  here  was  in  violation  of  a  great  {Hnndi^e  of  puUic 
policy  and  puldic  justice,  and  the  defendant  is  answerable 
for  having  made  it 

Kettyt  in  reply.  There  are  no  authorities  to  shew  that 
this  privilege  extends  to  any  persons,  except  those  who  aie 
practising  before  the  superior  Courts  of  Westminster  Hall, 
or  the  judges  on  the  circuits. 

Cur.  ad».  w$lL 
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Lord  DkrxaN)  C.  J.— This  is  an  action  on  the  caae^       1841. 
finr  maliciously,    and    without   reasonable    and    probable     ^^^^j, 
cause,  arresting  the  plaintiff;  the  defendant,  at  the  time,  ^* 

haying  full  notice  that  the  plaintiff  was  piiyileged  fix>m 
arrest  It  appears  that  the  plaintiff  was,  at  that  time, 
returning  from  the  quarter  sessions,  where  he  had  been 
practising  as  a  barrister,  having  actually  been  engaged  there 
in  defending  a  man  against  an  indictment  for  an  assault 
The  defendant  demurred  generally  to  this  declaration,  and 
on  that  demurrer,  a  very  protracted  aigument  took  place  in 
the  course  of  last  Term,  on  the  question,  whether  it  was  the 
proper  form  of  action  to  be  adopted  in  this  case ;  the  defendant 
contending,  that  if  the  action  was  at  all  maintainable,  tres- 
pass ought  to  have  been  brought  ?  We  need  not,  however, 
decide  that  question,  for  we  ase  clearly  of  opinion  that  this 
scqyposed  privil^e  does  not  exist  in  law.  The  attendance  of 
parties  and  witnesses,  in  going  to  a  Court,  remaining  there,  and 
returning  from  it,  has  long  been  protected  by  the  [nivilege 
of  freedom,  during  such  attendance,  from  liability  to  arrest 
It  is  necessary,  for  tiie  purposes  of  justice,  that  it  should  be 
so ;  but  the  protection  of  legal  officers,  of  whom  a  barrister 
may  be  considered  one,  is  of  a  different  dbaracter,  and  may 
well  be  confined  within  narrower  limits.  In  the  case  of 
CoUierY.  Hieks{a)^  such  exemptions  are  treated  as  de- 
pending on  prescription.  No  decision,  however,  has  settled 
the  extent  of  such  exemption ;  nor  does  there  appear  to  be 
any  authorities  on  this  point,  except  certain  traditions  of 
Westminster  Hall,  which  were  mentioned  and  acceded  to 
by  the  judges,  in  the  case  of  Meekint  v.  Smith  (i).  The 
exemption,  whatever  it  was,  before  the  year  1833,  was  de- 
rived from  the  relative  position  and  duties  of  the  Bar  in  the 
Courts  at  Westminster  Hall,  and  of  the  circuit  The  latter 
Courts  being  attended  by  the  same  barristers  who  practised 
in  the  fermer.    An  extension  of  the  privilege  was,  however, 

(a)  2  Bam.  &  Ad.  663.  (6)  1  H.  BL  636. 
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1S41.        made  in  the  year  1833,  in  the  case  a£ lAt$Ulj/v.Natha9M{a\ 
"JJ^JJ^^      in  which  a  barrister,  who  had  been  arrested  in  coining  from 
^   '-  the  sessions  at  Newington,  was  discharged  from  costodj; 

but,  in  that  case,  the  existence  of  the  jNirilege  was  taken  m 
admitted  without  any  discussion,  and  the  question  was  coiir 
fined  to  the  point,  whether  the  defendant  was,  at  the  time 
of  the  arrest,  on  his  way  home  fix>m  the  sessicms^  and  the 
decision  proceeded  on  the  authority  of  Meekiiu  ▼.  Smiik 
But  that  case  itself  did  not  decide  the  point  The  judges 
there  stated  their  recollection  of  cases,  where  discharges  had 
been  ordered  on  this  ground,  but  it  was  certainly  in  eadi 
of  those  cases,  with  the  qualifications  befi>re  adverted  Uk 
We  are  aware  of  the  stat  6  &  7  Wm.  4,  a  114,  by  whkfa 
persoDs  accused  of  crimes  at  the  sessions,  are  entitled  to 
make  their  defence  before  the  justices  by  counsel  and  atr 
tomey.  But  that  statute  does  not  enact  that  the  oounsd  and 
attorneys  attending  at  sessions,  should  be  protected  fivm 
arrest  while  so  attending,  and  we  certainly  cannot,  by  im- 
plication alone  say,  that  the  Legislature  intended  to  relie?e 
firom  liability  to  arrest,  the  barristers  and  all  the  attomeyi 
who  might,  at  one  time  or  another,  have  to  attend  at  atHmmtL 
Such  a  privil^;e  would  be,  in  effect,  a  privilege  c^exeuq>tioQ 
firom  liability  to  arrest,  of  all  the  banisters  and  attorneys 
in  England.  It  is  hardly  possible  to  conceive  that  a  privilege 
of  so  extensive  a  kind  should  be  meant  to  be  created 
without  an  express  declaration  that  such  was  the  intention 
of  the  Lepslature ;  or,  that,  if  it  exists,  it  can  go  beyond 
such  legal  persons  as  have  been  previously  retained  to  attend 
at  the  sessions^  or  can  be  intended  to  protect  gentlemen 
who  voluntarily  resort  to  the  sessions  for  the  purpose  of 
taking  part  in  any  buoness  which  may  arise  there.  We  are 
aware  too,  that  in  this  case,  two  of  the  judges,  before  whom 
this  case  was  brought  on  circuit,  have  tfaou^^t  the  plaintiff 
entided  to  be  discharged,  but  on  communicating  with  them, 

(a)  2  DowL  P.  C.  61. 
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we  find  ibai  they  do  not  entertain  any  vexy  strong  opinion        1841. 
on  the  subject,  and  one  of  them  has  some  doubt  whether    ^'iJ^JJ^^ 
they  acted  correctly.     On  examination  of  the  authorities,    _     «• 

,  CONBTABLB* 

we  think  that  they  fiiil  to  establish  the  aigument  for  the 
plainti£  We  are  of  opinion  that  the  exemption  claimed 
here,  is  too  large.  Tliere  must,  therefore^  be  judgment  for 
the  defendant 

Judgment  for  the  Defendant 


Reoina  v.  Tuddenham. 

CrCrj\rjV7iV'6r  moved  to  dischaige  the  defendant,  in  this  case.  Proceedings 
out  of  custody,  on  the  ground  of  a  defect  which  appeared  ^^j  of^Jmal- 
on  the  face  of  the  warrant,  pursuant  to  which  he  was  de-  **®?  relating 
tained  in  the  custody  of  the  gaoler  of  NorfoIL  contnry  to  the 

The  warrant  was  in  the  following  form  :  iig.most.' 

Norfolk  ■>     The  Rev.  Edward  Marsham,  clerk,  and  Thomas  ^^  J*^f^ 
to  wit  3  Kerslake,  Esq.,  two  of  her  Majesty's  justices  of  j-  s?.  ^  ""•* 
the  peace,  acting  in  and  for  the  said  county,  to  Jeremiah  of  the  Attorney 
Carmoody,  one  of  the  police  officers  of  the  said  county,  and  noT'beforo 
to  Money  Curtis,  the  keeper  of  the  prison,  called  the  House  "?^*7Sie 
of  Correction,  at  Little  Walsingham,  in  the  said  county.         lotteries  we 

Whereas  Henry  Tuddenham,  late  of  the  parish  of  East  {otteriea. 
Rudham,  in  the  said  county,  licensed  hawker,  hath  been, 
this  31st  day  of  May,  a«  d.  1841,  duly  convicted  before  us, 
the  above-named  justices,  at  the  petty  sessions,  held  at  the 
pcurish  of  Fakenham,  in  and  for  the  hundred  of  Gallow,  in 
the  said  county,  in  which  said  hundred  the  said  parish  of 
East  Rudham  is  situate,  for  that  he,  the  said  Henry  Tud- 
denham, within  the  space  of  seven  days,  now  last  past,  to 
wit,  on  the  28th  day  of  May,  in  the  year  aforesaid,  at  the 
parish  of  East  Rudham  aforesaid,  in  the  county  aforesaid, 
did,  in  a  certain  room,  being  part  and  parcel  of  certain 
premises  called  and  known  by  the  name  of  the  Crown  Inn, 
set  np,  exercise,  maintain,  and  keep  open,  in  a  public  man- 

VOL.  IX.  p  p  p  D.  p.  c. 
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1841.       ner^  a  certain  game  of  lotteiy,  to  be  deterauned  by  the 
^^^"^^'^      '    chance  of  drawing  certain  tickets,  on  which  tickets  eeltain 
*.  numbers,  in  figures,  were  then  and  there  marked  and  im- 

pressed, and  on  the  drawing  of  any  one  of  which  said  tideis 
the  said  Henry  Tuddenham,  then  and  there  undertook,  in 
consideration  of  a  certain  sum  of  money,  to  wit,  the  mm  of 
one  shilling,  to  him  paid  on  demand,  by  the  drawer  of  the 
same,  to  deliver  certain  goods  to  such  drawer  of  such  tideC, 
contrary  to  the  form  of  the  statute,  in  such  case  made  and 
provided;  and  we,  the  said  justices,  did^  on  the  31st  day  of 
May,  adjudge,  that  the  said  Henry  Tuddenham  diould,  for 
his  said  offence,  forfeit  the  sum  of  lOOi,  according  to  the 
statute  in  such  case  made  and  provided :  And  we,  the  said 
justices,  did  also,  on  the  said  31st  day  of  May,  adjudge  Aat 
one-third  part  of  the  said  foifeiture,  should  go  and  be  ap- 
plied to  the  use  of  her  Migesly,  one-Chiid  part  thereof  to 
the  use  of  William  Steer,  of  the  pariah  of  Fakenham,  afixe- 
said,  police  officer,  who  informed  us  of  the  said  oflfence,  and 
the  other  third  part  thereof,  to  Samuel  Pe^er,  of  the  pariah 
of  East  Rudham,  aforesud,  pdice  officer,  beii^  the  penon 
who  apprehended  the  said  Henry  Tuddenham,  piHsuant  to 
the  said  statute  in  that  case  made  and  provided :  And  we^ 
the  said  justices,  did  also,  on  the  3l6t  day  of  May,  a^udge^ 
that  in  de&ult  of  immediate  payment  of  the  said  sum  of 
100/L,  he,  the  said  Heniy  Tuddenham,  should  be  inqncisoDed 
in  the  said  prison,  called  the  House  of  Correction^  at  little 
Walsingham,  for  the  space  of  three  calendar  montfaa^  nnkaa 
the  said  sum  of  100^,  being  the  forfeiture  aforesaid,  shall  be 
sooner  paid:    And  whereas  the  said  Heniy  TViddenham 
hath,  on  this  said  31st  day  of  May,  on  demand,  made  of 
him,  refused  to  pay  the  said  forfeiture  of  1002. ;  Now,  there- 
fore, we,  the  said  justices,  do  hereby  command  you,  the  said 
Jeremiah  Carmoody,  to  take  the  said  H!enry  Tkiddenham, 
and  him  safely  to  convey  to  the  said  prison,  called  the 
House  of  Correction,  at  Little  Walsingham,  and  there  to 
deliver  to  the  said  Money  Curtis,  the  keeper  thereof  together 
with  this  precept;  and  we  do  hereby  command  you,  the  said 
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RiOINA 


Money  Curdfl,  the  keeper  of  the  said  prison,  caUed  the  House       1841. 
of  Correction,  at  Little  Walsingham,  to  receiye  the  said 
Heniy  Tuddenham  into  the  said  prison,  called  the  House  9. 

of  Correction^  at  Litde  Walsingham,  and  there  to  imprison 
him  for  the  space  of  three  calendar  months,  unless  the  said 
sum  of  1002.,  being  the  forfeiture  aforesaid,  shall  be  sooner 
paid,  and  for  your  so  doing,  this  shall  be  your  sufficient 
warrant.  Given  under  our  hands  and  seals,  at  the  parish 
of  Fakenham  aforesaid,  this  31st  day  of  May,  1841. 

Edwabd  Mabsham. 
Thomas  EsBSLAKB. 

The  warrant  which  appeared  by  the  return  of  the  gaoler 
to  the  writ  of  habeas  corpus,  pursuant  to  which  he  appeared 
before  the  Court,  and  under  which  he  was  detained 
pursuant  to  a  oonvicdon,  appeared  to  be  made  under  the 
42  Gea  3,  c  119,  which  had  been  passed  to  suppress  certain 
games  and  lotteries,  not  authorized  by  law.  By  sect  2,  it 
was  provided,  that  any  person  convicted  of  any  of  the 
oflfenoes  therein  mentioned,  should  be  liable  to  pay  5002., 
as  a  forfeiture,  to  be  recovered  in  the  Court  of  Exchequer, 
at  the  suit  of  the  Attorney  General,  and  should  be  also 
liable  to  be  punished  as  a  rogue  and  vagabond.  Certain 
powers  of  proceeding  in  such  cases,  were  also  given  to  jus- 
tices. One  main  objection,  which  might  be  taken  to  this 
conviction,  was,  that  the  justices  who  made  it,  had  no  juri»- 
diclion  for  that  purpose.  Bythe46Greo.3,c  148,s.£9,itwa8 
provided,  ''That  all  pecuniary  penalties  for  any  offence  against 
any  law,  touching  or  concerning  lotteries,  or  against  this  act, 
except  where  it  is  herein  otherwise  directed,  shall,  when  reco- 
vered,go,  and  be  applied  to  the  use  of  his  Majesty,  his  heirs  or 
successors,  and  from  and  after  the  commencement  of  this  act, 
it  shall  not  be  lawful  for  any  person  or  persons  whatever, 
except  where  it  is  herein  otherwise  directed,  to  commence 
or  enter  into,  or  cause  or  procure  to  be  commenced  or  en- 
tered, or  filed,  or  prosecuted,  any  action,  suit,  bill,  plaint,  or 

p  p  p  2 
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1841.       information,  for  the  recovery  of  any  pecuniaiy  penalty  or 
^"TT^^  penalties  inflicted  by  any  of  the  laws  touching  or  conoeming 

V.  lotteries,  or  by  this  act,  unless  the  same  be  commenced,  en- 

tered, filed,  and  prosecuted,  in  the  name  of  his  Majesty*8 
Attorney  General,  in  the  Court  of  Exchequer,  at  West- 
minster, if  such  offence  shall  be  committed  in  England,  or  in 
the  name  of  his  Majesty's  Attorney  Greneral  in  the  Court  of 
Exchequer,  in  Dublin,  if  such  oflfence  shall  be  committed  in 
Ireland,  or  in  the  name  of  his  Majesty's  Advocate  Geneni 
in  the  Court  of  Exchequer,  in  Scotland,  if  suchofience  shall 
be  committed  in  Scotland ;  and  if  any  action,  suit,  bill, 
plaint,  or  information,  shall  be  commenced  or  entered  in  any 
other  person's  name  or  names,  than  is  as  before  mentioned, 
the  same,  and  all  proceedings,  thereupon  had,  are  hereby 
declared  to  be  null  and  void,  and  the  said  Court  or  Courts^ 
where  such  proceedings  shall  be  so  commenced,  shall  cause 
the  same  to  be  staid,  any  law,  custom,  or  usage,  to  the  con- 
trary notwithstanding."  There  could  be  no  doubt  that  the 
present  case  came  within  the  meaning  of  that  act,  as  it  sp^ 
peared  upon  the  &ce  of  the  committal,  that  the  defendant  had 
been  convicted  in  respect  of  a  certain  game  of  lottery,  to 
be  determined  by  the  chance  of  drawing  certain  tickets^  on 
which  tickets,  certain  numbers  in  figures  were  then  and  there 
marked  and  impressed,  and  on  the  drawingof  any  one  of  which 
said  tickets,  the  said  Henry  Tuddenham  then  and  there 
undertook,  in  consideration  of  a  certain  sum  of  money,  to  wit^ 
the  sum  of  Is,  to  him  paid,  on  demand,  by  the  drawer  of  the 
same,  to  deliver  certain  goods  to  such  drawer  of  such  tidcet. 
It,  therefore,  appeared,  that  the  justices  making  the  con- 
viction, had  no  jurisdiction  to  make  it,  as  being  for  a  pecu- 
niary penalty.  The  proceedings  consequently,  ought  to 
have  been  taken  by  the  authority  of  the  Attorney  General 
No  such  authority  was,  however,  here  shewn. 

Palmer  and  C^MaUey  opposed  the  discharge  of  the  de- 
fendant, and  contended,  that  the  Legislature  never  could 
have  intended  that  proceedings,  such  as  those,  which  had 
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been  instituted  by  the  informant,  in  the  present  case,  should        1841. 
be  carried  on,  either  in  the  name  of  the  Attorney  General,    ^""j^[^^J^ 
or  by  his  consent     If  such  consent  was  necessary,  then  it  »• 

would  be  impossible  that  the  persons  most  likely  to  commit 
offences  against  the  42  Greo.  3,  could  b^  punished  at  all. 
They  were,  generally,  persons  merely  going  about  firom  fidr 
to  fitir,  without  any  fixed  place  of  abode,  and,  therefore,  no 
process  could  be  served  upon  them.  If  the  language  of  the 
section  in  question,  was  considered,  it  would  appear  clear, 
that  the  proceedings,  in  such  cases,  could  not  be  intended 
to  be  carried  on  only  at  the  instance,  or  by  the  consent  of 
the  Attorney  General,  as  it  was  provided  that  in  case  any 
proceedings  were  taken  under  other  circumstances,  '^the 
said  Court  or  Courts,  where  such  proceedings  shall  be  so 
commenced,  shall  cause  the  same  to  be  staid."  Those  words 
clearly  shewed  that  the  statute  referred  to  proceedings  com- 
menced in  the  superior  Courts,  and  not  to  proceedings 
before  magistrates,  for  they  would  have  no  jurisdiction  to 
stay  proceedings  of  this  kind.  The  case  of  The  King  v. 
lAsUm  (a),  was  an  authority,  to  shew  that  the  46  Geo.  «3, 
only  applied  to  state  lotteries,  and  not  to  such  lotteries  as 
those  which  were  the  subject  of  the  proceedings  in  the 
present  case.  That  was  a  decision  on  the  27  Geo.  3, 
c  1,  but  the  words  of  the  46  Geo.  3,  c.  148,  s.  59,  were  a 
mere  repetition  of  the  27  Geo.  3,  c.  1,  consequendy,  that 
decision  was  applicable.  For  these  reasons  sufficient 
ground  appeared  for  remanding  the  defendant  to  his  former 
custody. 

Cur.  adv.  vulU 

WiGHTMAN,  J. — This  was  a  case  before  me,  in  which 
Henry  Tuddenham,  who  was  brought  up  by  habeas  corpus, 
appeared  by  the  return,  to  have  been  committed  to  the 
gaoler  of  the  House  of  Correction,  at  Little  Walsingham, 
under  a  commitment  for  an  offence  under  the  statute  42 
Geo.  3,  c.  119,  passed  for  suppressing  certain  games  and 
lotteries,  not  authorized  by  law.    There  were  several  ob- 

(a)  5  T.  R.  338. 
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jections  taken  to  the  commitment,  one  of  whidi  is  decum^ 
so  that  it  becomes  unnecessary  for  me  to  decide  the  oChen. 
9-  The  objection  in  question  was,  that  rince  the  statute  46 

Gea  3,  c.  148,  such  a  proceeding  as  the  present  before  mar 
pstraXes  cannot  be^^ustained,  when  by  the  59th  section  of 
that  act,  it  is  directed  that  proceedings  for  all  penalties  con- 
cerning lotteries,  shall  be  in  the  name  of  the  Attorney 
General ;  and  if  proceedings  are  commenced  in  any  other 
person's  name,  they  are  **  declared  to  be  null  and  void,  and 
the  said  Court  or  Courts,  where  such  proceedings  shall  be 
so  commenced,  shall  cause  the  same  to  be  staid:  any  law, 
custom,  or  usage  to  the  contrary  notwithstanding.*    Now, 
that  clause  relates  to  ^  all  pecuniary  penaltjes  for  any  oflfence 
against  any  law  touching  or  concerning  lotteries^  or  against 
that  act*    According  to  those  words,  there  can  be  no  doubt 
that  this  case  would  be  induded,  £x  on  the  free  of  this  com- 
mitment, the  offence  is  described  as  **  a  certain  game  of 
lottery,  and  to  be  determined  by  the  chance  of  drawing  cer- 
tain tickets,  on  which  tickets  certain  numbers  in  figures, 
were  then  and  there  marked  and  impressed^  and  on  the 
drawing  of  any  one  of  which  said  tickets,  the  said  Henry 
Tuddenham  then  and  there  undertook,  in  consideration  of 
a  certain  sum  of  money,  to  wit,  the  sum  of  1«.  to  him  paid 
on  demand,  by  the  drawer  of  the  same,  to  deliver  certain 
goods  to  such  drawer  of  such  ticket"    In  answer  to  this  ob- 
jection, which  was  taken  on  the  prisoner  being  brought  i^ 
but  which  was  not  mentioned  when  the  habeas  coqius  was 
moved  for,  the  case  of  I%e  King  v.  Li9i(m{a)  was  referred 
to;  but,  if  it  had  not  been  for  that  case,  I  should  have 
thought  the  objection  decisive.     Now,  that  decisi<Mi  is,  I 
confess,  an  extraordinary  one  to  my  mind.    It  was  on  a 
conviction  removed  by  a  certiorari^  into  this  Court,  and 
which  had  been  made  on  the  statute,  12  Gea  2,  c  28, 
passed  for  preventing  excessive  and  deceitfol  gaming.     One 
objection  there  made  was,  that  the  statute,  12  Gea  2,  c.  28, 
referred  to  the  statute,  10  &  11  Wm.  3,  c  117,  which 

(a)  5  T.  R.  338. 
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an  act  for  Boppiessiiig  lotteries,  and  declared  certain  games       1841. 
within  that  act  to  be  lotteries.    Then,  the  statute,  27  Geo.  3,     ^^rJ^^^^ 
c  1,  was  mentioned,  by  which  the  jurisdiction  of  maffistrates  ^' 

"  TUDDENHAM. 

was  taken  away  in  express  terms,  to  convict  for  penalties 
incurred  for  ofienoes  concerning  lotteries.    The  judgment 
of  the  Court  is  thus  expressed.     '^  There  is  no  pretence  for 
either  of  the  objections :  the  first,  (the  one  which  I  have  re- 
ferred to)  has  been  already  ovenruled  in  a  case  which  came 
before  us  two  years  ago.    The  lotteries  meant  by  the  27 
Geo.  3,  c.  1,  are  state  lotteries  only."    The  case  there  re- 
ferred to,  appears  not  to  be  reported  any  where.    Now,  on 
reference  to  the  statute,  27  Geo.  3,  c.  I,  in  section  1,  oertun 
acts  are  recited,  the  first  of  which  appears,  amongst  other 
thingp^  to  be  for  suppressing  illegal  lotteries ;  and  section  2, 
takes  away  the  jurisdiction  of  magistrates,  and  directs  the 
mode  to  be  followed  for  recovering  penalties  **  which  shall 
be  incurred  by  any  person  or  persons  oflfending  sgainst  such 
parts  of  the  said  acts,  or  any  of  them,  as  touch  and  ameem 
lotteries."    The  case  of  The  King  v.  lAstwiy  seems  to  decide 
that  those  words  refer  to  state  lotteries  <mly,  and  yet  one 
statute  is  recited,  which  refers  to  illegal  lotteries  generally. 
The  statute,  8  Geo.  1,  c.  2,  is  one  recited,  which  is,  amongst 
other  things  ^  for  suppressing  lotteries,  denominated  sales 
and  other  private  lotteries.     That  statute,  therefore,  ex- 
pressly applies  to  illegal  lotteries  generally,  and  to  penalties 
inflicted  as  to  them.    It  is  true,  the  words  of  the  2nd  section 
of  the  27  Geo.  3,  c.  1,  are  '<  as  touch  and  concern  lotteries," 
and  no  doubt  the  language  of  the  Court,  in  the  case  of  The 
King  v.  Listen  is  very  express  that  that  clause  applies  to 
state  lotteries  only,  but  the  Court  there  decided  on  a  pre- 
vious decision  which  is  not  reported^  and  so  we  cannot  now 
say  what  may  have  been  the  precise  ground  on  which  that 
previous  case  was  decided.     However,  in  the  present  case, 
the  language  of  the  statute,  46  Gea  3,  c.  148,  s.  59,  is  very 
different  firom  that  of  the  27  Geo.  3,  c.  I,  s.  2.    The  lan- 
guage is,  that  it  shall  not  be  lawfol  for  any  person  to  com- 
mence proceedings  '*  for  the  recovery  of  any  pecuniary 


944  CASES  ON   POINTS  OF   PSAOTlCBy  Q.   B. 

1841.       penalty  or  penalties  inflicted  by  any  of  the  laws  toodung 

RjBoiNA       ^'  concerning  lotteries,  or  by  this  act,"  unless  commeooed 

^      V.  Jq  ^q  name  of  the  Attorney  GeneniL  in  the  Court  of  Ex- 

TtrOOBNUAIC.  ^ 

chequer.     Now,  both  the  statutes,  42  Gea  3,  c  1  ISy  and 
46  Greo.  3,  c  148,  have  been  passed  since  the  dedsioD  of 
the  case  of  The  King  v.  LUtoru    Therefine,  whether  die 
Court  would  now  arrive  at  the  same  condosion  cm  those 
statutes  is  another  question.     By  the  7th  section  also  of  the 
42  Gea  3,  c.  119,  all  the  provisions,  powers,  &&,  of  the 
27  Geo.  3,  c.  1,  are  extended  to  this  veiy  statute,  42  Gea  3, 
a  119,  therefore,  even  if  it  were  not  on  account  of  the 
46  Geo.  3,  a  148,  the  present  commitment  would  be  bad, 
as  the  provisions  of  the  27  Geo.  3,  c.  1,  expressly  takes  away 
the  jurisdiction  of  magistrates.     The  mi^istrates,  ther^He^ 
I  think,  could  not  make  this  commitment.    ProoeedingB  ftr 
penalties  under  the  42  Gea  3,  c.  119,  having,  certainly  by 
.  the  statute,  46  Greo.  3,  c.  148,  s.  59,  been  restricted  to  be 
taken  in  the  name  of  the  Attorney  General,  in  the  Cooit  of 
Exchequer.     That  section,  I  think,  applies  to  the  oflfenee 
in  question,  and  that  since  the  passing  of  it,  such  a  pro- 
ceeding as  the  present  cannot  be  taken  by  a  common  in- 
former.     Practically  also,  I  believe,  it  is  usual,  that  die 
proceedings  should  be  taken  in  the  name  of  the  Attorney 
General,  in  the  Court  of  Exchequer.     The  prisoner  murt^ 
therefore,  be  dischaiged.     It  is  unnecessary,  that  I  should 
decide  the  other  objections. 

Prisoner  dischaiged. 


Doe  dem.  Lewis  v.  Ellis. 

Wbere  a  rule  J^  ETERSD  OFF  skewed  cause  against  a  rule  nisi,  for  an 
acdon  of  cgect-  attachment  against  aperson  named  LoveU,  for  not  delivering 
^I^I^Ij^^^^   up  possession  of  certain  premises  to  the  defendant,  pursuant 

oartainpre- 

mifei  to  be  delivered  ap,  bat  did  not  mention  by  whom,  the  Coort  refined  to  make  a  rule  absolote 
for  an  attachment  agiinst  the  tenant  m  poneasioo  for  not  deUTering  them  up ;  and,  as  he  was  a 
ftranger  to  the  ejeefinent,  alio  reftiaed  to  grant  a  mle  requiring  him  to  ddtver  op 
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to  a  juclge*8  order,  which  had  been  made  a  rule  of  Court        1841. 
The  order  directed  the  poflsession  of  the  premises  generallj      ^^^^^^ 
to  be  delivered  up,  without  naming  any  particular  person  as        l^iswn 
the  one  who  was  to  deliver  up  such  possession.     The  order        Ellis. 
was  entitled  in  a  cause  of  ^'  Doe  dem  Lewis  v.  JElKs,^  to 
which  Lovell  was  no  party.     In  the  rule  also  the  name  of 
Lovell  was  not  mentioned;  that  person  not  having  been 
spedfically  required  to  deliver  up  possession,  the  non  de- 
livery of  the  possession  could  not  amount  to  a  contempt 
An  attachment  consequently  could  not  issue.     The  present 
rule  must,  therefore,  be  discharged. 

Butt,  in  support  of  the  rule,  contended  that  as  the  order 
required  possession  to  be  delivered  up,  that  must  be  by  the 
person  in  possession  of  the  premises.  Lovell  was  in  posses- 
sion of  the  premises ;  he  had  been  required  to  deliver  them 
up,  but  had  reftised.  In  doing  so,  therefore,  he  had  been 
guilty  of  a  contempt,  and  the  present  rule  ought  to  be  made 
absolute. 

WiGHTMAN,  J. — The  order  is  made  in  a  cause  to  which 
Lovell  is  no  party.  In  my  opinion,  in  order  to  warrant  an 
attachment  against  him  for  not  obeying  a  rule,  the  party 
must  be  named  in  the  rule.  You  may  institute  fresh  proceed- 
ings, and  introduce  the  name  of  Lovell  into  the  rule,  if  he 
is  a  proper  party  to  be  so  introduced.  At  present  there  is 
no  sufficient  ground  to  warrant  me  in  granting  the  rule.  The 
present  rule  must,  therefore,  be  discharged,  without  costs. 

Rule  dischai^ged,  without  costs. 

BuU  moved  on  behalf  of  the  defendant  for  a  rule  to  shew 
cause,  requiring  Lovell  to  give  up  possession  of  the  premises 
in  question,  he  being  the  person  who  was  in  possession  of 
those  premises.  He  had  been  required  to  give  them  up, 
but  had  refused  so  to  do.  He  made  no  claim  to  any  title  in 
respect  of  the  premises,  and  there  was  nothing  to  shew  any 
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1841.       oonnection  between  him  and  either  of  the  parties  in  the 
ejectment. 


WiGHTMAHy  J. — ^Lovell  hss  nothing  to  do  with  the  suit: 
Supposing  he  claims  title  in  his  own  lif^t,  he  cannot  be 
compelled,  in  this  manner,  to  deliver  up  poasession  of  these 
premises.  The  order  may  be  effective,  as  regards  Lewis 
and  Ellis,  but  Lovell  is  a  third  person  who  is  totally  uncon- 
nected with  the  suit  He  is,  therefore,  a  mere  stranger.  I 
do  not  think  enough  has  been  done  to  authorize  this  appli- 
cation.   I  do  not  think  I  can  grant  the  rule. 

Rule  refused. 


Rbqina  v.  Paobt. 

Onanappli-  i»«  CHAMBERS  shewed  cause  against  a  rule  nin, 

•ttMbmcnt  for  obtained  by  Peaeocif  for  an  attachment  against  the  defend- 

noD-payneBtor  3q|.  fyg  non«^yment  of  money  and  costs,  pursuant  to  an 

•uant  to  an  award.    The  demand  had  been  made  pursuant  to  a  letter 

aSkUTit  oftbe  of  attorney.    The  affidavit,  in  which  it  was  sworn  that  the 

!Sl7a^^  nKMiey  was  still  unpaid,  was  made  by  the  attorney  of  the 

^^Ullf*  wb^  prosecutor,  and  not  by  the  prosecutor  himseU     This,  it 

it  his  been  de-  was  Submitted,  was  insufficient 

BUUkded  bj  let- 
ter of  attorney. 

Peacoekj  in  support  of  the  rule,  contended  that  the  usual 
practice  was  for  the  attorney,  and  not  the  party,  to  make 
such  an  affidavit 

WioHTMAN,  J.  (after  consulting  Master  Bunoe.)— b  » 
not  necessary  that  such  an  affidavit  should  be  made  by  the 
party,  if  one  is  made  by  the  attorney. 

Rule  absolute. 


awtt- 
▼ooe. 
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1841. 

Cabbuthbbs  e.  Graham  and  Othen. 

%/fMm  CHAMBERS  Bnd  BfUt  diewed  cBXiae  Bffinst  t^  Tuie  Itisno^proimd 
nisi,  obtained  by  Hoggins,  under  the  1  Wm. 4, c.  22^  s.  4,  for  ^ ^e^^ 
examining  a  witness  named  F.  F.  Camithers  before  the  ^^ 
Master  viv&  voce.    Li  support  of  the  rule,  it  appeared  that  beferetheMat- 
the  witness  had  stated  that  he  was  going  abroad  to  New  i  Wm.  4,  c 
Talk  on  his  way  to  Canada.    It  was  not  sworn  positively  -^  giwgated 
that  he  was  going  there.    In  answer  to  the  application,  it  ^JJjL  °®  ^  ^^ 
was  sworn  that  the  witness  was  the  son  of  the  plaintiff,  who  mH  to  crow- 
made  the  present  application;  and  it  was  also  suggested  tint  he  is  the 
that  he  was  afraid  to  submit  to  crosB-^xamination  on  the  J?"?J^^J 
trial  of  the  cause,  and,  therefore,  the  present  application  had  ^^^^^^ 
been  made.    Under  these  circumstances,  it  was  submitted  ^Iftc^s 
that  the  present  rule  ought  not  to  be  made  absolute. 

Hoggins,  in  support  of  the  rule,  contended  that  the 
grounds  stated  on  the  other  side  were  no  objection  to  the 
present  application.  In  Weehes  v.  PcM  (a),  it  was  held  that 
the  fiict  of  a  plaintiff  not  proceeding  promptly  in  a  cause 
was  not  an  answer  to  a  rule  for  examining  a  material  witness 
on  interrogatories,  he  being  about  to  go  abroad.  The  sug- 
gested fear  on  the  part  of  the  witness  of  submitting  to  cross- 
examination  furnished  no  reason  why  he  should  not  be 
examined  viv&  voce  before  the  Master;  and  with  respect  to 
his  being  the  son  of  the  plaintiff,  it  was  sworn  that  he  was 
quite  independent  of  his  fitther.  The  rule,  consequently* 
ou^t  to  be  made  absolute. 

WiGHTBfAN,  J. — ^I  don't  think  that  the  su^^stion  of  the 
witness  being  unwilling  to  submit  to  cross-examination  is  a 
sufficient  ground  of  objection  to  the  present  rule  being  made 
absolute :  nor  do  I  think  that  the  &ct  of  his  being  the  son 

(a)  Aide,  vol.  6,  p.  462. 
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1841. 


Car&uthebs 

Gbahaic 
•ad  Oth6n« 


of  the  plaintiff  is  a  sufficient  ground,  as  it  appears  he  is  a 
perfectly  independent  agent  There  is  nothing  to  show 
that  the  father  exercises  such  a  control  over  him  as  will 
take  the  case  out  of  the  ordinary  rule.  Therefore,  as  it  is 
positively  sworn  that  he  has  stated  himself  to  be  going 
abroad,  and  as  it  is  clear  that  his  intention  is  to  go  before 
the  trial  comes  on,  I  think  that  the  rule  must  be  made  abso- 
lute for  a  vivi  voce  examination  before  the  Master.  If  he 
is  in  England  when  the  trial  comes  on,  of  course  his  exami- 
nation cannot  be  read. 

Rule  absolute. 


in  a  Bubpcsna 
to  a  witness  to 
ffive  evidence 
in  an  action  of 
ejectment,  the 
names  of  the 
lessors  of  the 
plaintiff  should 
be  introduced. 

If  the  ori- 
ginal writ  of 
subpoena  re- 
quires the  wit- 
ness to  appear 
on  the  27th  of 
May,  and  the 
copy  served, 
requires  him  to 
appear  on  the 
24th,  an  at- 
tachment for 
diaobedienoe 
cannot  be  ob- 
tained. 


Doe  d.  Clarke  and  Others  v.  Thomson. 

JrLATT  and  K  Lee  shewed  cause  against  a  rule  ma,  tor 
an  attachment  against  a  vritness  for  not  attending  a  trial 
pursuant  to  a  vmt  of  subpoena.  It  was  objected,  first,  that 
in  the  original  subpoena  the  cause  was  descaibed  as  « John 
Doe,  plaintiff,  and  Amos  Thomson,  defendant,"  without 
introducing  the  names  of  the  lessors  of  the  plaintiff;  and 
secondly,  that  the  copy  of  the  subpoena  served  required  the 
witness  to  attend  on  the  24th  of  May,  and  the  subpoena 
itself  required  him  to  attend  on  the  27th  of  May.  These 
two  defects,  it  was  contended,  were  fetal  to  the  present 
appUcation. 

Sir  F.  Pollock  and  MUler  supported  the  rule. 

WiGHTMAN,  J. — The  subpoena  was  not  properly  entitled; 
but  the  other  objection  was  of  itself  enough  to  dischaige 
the  rule. 

Rule  dischaiged. 
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BsLL  1^.  Tn>D. 

f^OWLINO  shewed  cause  agunst  a  rule  obtained  by  Where  a  trader 

Mariin  for  setting  aside  a  judgment  signed  by  the  plaintiff,  traoted  a  debt, 

on  a  warrant  of  attorney  given  by  the  defendant,  who  had  Sr^^t^pJJJJTJ^ 

become  bankrupt    It  appeared,  by  the  affidavit,  in  support  ■®*'"'*J2JSr^' 

of  the  application,  that  the  plaintiff  was  a  shareholder  in  the  cally,  and  the 

Albion  Joint  Stock  Bank  at  LiverpooL    The  defendant,  to  enfim^Xtt 

being  in  want  of  money,  applied  to  the  plaintiff  for  a  loan  J^^2^t^^^ 

of  3002.     The  plaintiff  agreed  to  lend  that  sum;  and  the  f^kff  ^^ 

defendant,  by  way  of  security,  gave  his  acceptance  for  spect  of  sabae- 

that  amount,  at  three  months'  date,  and  also  a  warrant  of  SSte  by  Ae*" 

attorney  for  the  same  amount  and  interest  thereon.     The  c^jS|*V^ 

plaintiff  deUvered  to  the  defendant  his  cheque  for  300t  instance  of  the 

drawn  on  the  bank.     The  defendant,  however,  did  not  get  aside  the'  pro- 

this  cheque  cashed;  but  the  plaintiff,  after  mdorsing  tiie  ^^5!"*^*^* 

defendant's  acceptance,  took  it  on  the  21st  of  July  to  the  The  Court 

'^ ,                                                                ^     "^           ,  would  not,  on 

bank,and  got  it  discounted.     The  proceeds  of  this,  he  paid  the  affidavit  of 

over  to  the  defendant.     The  warrant  of  attorney  was  not  that^be"ioiAi^ 

given,  until  the  25th  September;  and  the  defeasance  in-  J[JJ^^*f*^ 

dorsed  stated  that  the  warrant  was  given  to  secure  the  tomeywasin- 

tended  to  cover 

repayment  of  the  300&  lent  and  advanced  by  the  plaintiff  sabaequent  ad- 

to  the  defendant,  on  the  previous  30th  of  June,  together  ST^eMance 

with  interest  thereon.     The  defendant  drew  up  this  warrant  *<>  those  ad- 

•  vancea. 

and  defeasance,  the  plaintiff  not  objecting  to  its  form.  It  was 
afterwards  duly  filed  by  the  latter.  On  the  3rd  of  October, 
the  defendant's  bill  became  due.  On  the  2nd  October,  the 
day  immediately  previous,  the  plaintiff,  at  the  instance  of 
the  defendant,  lent  the  latter  the  sum  of  100&  to  assist  him 
in  taking  up  the  bill,  as  the  plaintiff  now  swore,  pursuant  to 
a  previous  arrangement  The  next  day,  tiie  defendant  paid 
the  bill,  supplying  the  difference  between  the  100/.  and  the 
3002.  fix}m  his  ovm  resources.  The  sum  of  200^  was  after- 
wards lent  by  the  plaintiff  to  the  defendant  on  the  15th  of 
October.  On  the  20th  of  January  following,  judgment  was 
signed -by  the  plaintiff  on  the  warrant  of  attorney.    The 


590  GASB8  ON   FQINTS  OF  FtLACTiCE,  Q.   B. 

1841.       defendant  now  having  become  embanassed  in  his  circum- 
^"T^^^"^'    stances^  an  application  was  made  by  him  to  the  plaintiflF  and 
*•  certain  other  creditors,  to  indoce  them  to  accept  a  composi- 

tion of  Si.  in  the  pound  upon  the  amount  of  their  debtBL 
A  composition  deed  to  that  effect  was  accordingly  signed. 
It  was  provided  by  that  deed  that  the  amount  of  the  com- 
position should  be  paid  by  instalments.  The  first  was  to 
become  due  on  the  23rd  of  April,  the  second  in  the  month 
of  July  following,  and  the  third  in  October  following^  No 
dause  was  introduced  into  the  deed  to  render  it  void,  if  aD 
the  creditors  of  the  defendant  riiould  not  accept  the  com- 
position. An  affidavit  of  debt,  pursoant  to  the  1  &  2  Vkt 
c  110,  &  8,  for  the  purpose  of  renderii^  the  defendant 
bankrupt,  was  duly  filed  in  the  Court  of  BanknipCi^.  A 
copy  was  r^ularly  served,  togetber  with  the  usual  noCioe, 
OD  the  defendant  Not  having  complied  with  the  proviakms 
of  the  statute,  the  defendant  committed  an  act  of  bank- 
ruptcy (nql  the  2nd  of  Mardi :  the  iJaintiff  iasoed  execution 
pursuant  to  his  judgment  on  the  warrant  of  attoniey,  and 
cm  the  20th  of  Februaiy  levied  the  amount  of  280L  on  the 
goods  of  the  defendant.  That  amount  remained  in  the 
sheriff's  handa  A  fiat  in  bankruptcy  was  issued  en  the 
Srd  of  March  against  the  defendant ;  on  the  5th»  he  was  re- 
gularly declared  a  bankrupt;  and  asoignees  were  diosen  on 
the  19th.  The  present  rule  was  obtadned  on  the  23rd  of 
April,  at  the  instance  of  the  assignees,  calling  on  the  plain- 
tiff to  E^ew  cause  why  the  judgment  and  execution  thereon 
in  the  present  case,  which  had  been  signed  and  issued  pur- 
suant to  the  wairant  of  attorney,  should  not  be  set  aside, 
and  the  proceeds  of  the  levy  paid  over  to  the  assignees^  m 
case  no  part  of  the  debt  secured  by  the  warrant  of  attoniey 
was  unpaid  at  the  time  of  signing  judgment,  or  if  any  pait 
remained  unpaid,  why  the  balance  of  the  proceeds,  leas  the 
part  unpaid,  as  also  the  costs  of  judgment,  should  not  be 
paid  to  the  assignees.  The  rule  was  served  on  the  plaintiff 
and  the  sheriff  No  affidavit  was  made  by  the  defendant  in 
support  of  the  rule. 
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Cowling,  who  appeared  on  the  port  of  the  pliuntiff       1841. 
produced  an  affidavit   made  by  his  client,  in  which  he    ^"""T^^^      ' 
swore    that    it   ¥ras    arTamred    and    understood    between  «. 

Tmn. 

him  and  the  defendant,  that  the  latter  should  be 
assisted  by  the  former^  in  case  of  necesolty,  to  take  up  the 
bill,  and  that  the  warrant  of  attorney  was  to  be  given  as 
a  security  for  sums  of  money  which  should  be  from  time  to 
time  advanced  by  the  plaintiff  to  the  defendant  As  a  pre- 
liminaiy  objection,  it  wps  contended  that  the  present  appli* 
cation  being  made  on  behalf  of  the  assignees,  they  could 
not  be  heard,  as  they  .were  strangers  to  the  transaction,  and, 
therefore,  had  no  ri(^t  to  interfere.  The  cases  of  Chipp  v. 
Harris  {a\  and  Tojfhr  v.  NichoUt  (&),  were  authorities  for 
that  proposition.  The  assignees  could  have  no  right  greater 
than  that  which  the  bankrupt  possessed,  and  it  was  quite 
dear  that  if  the  bankrupt  brought  an  acdon  for  the  money 
so  levied  as  money  had  and  received  to  his  use,  the  plaintiff 
would  have  a  right  to  set  off  his  daim  for  subsequent  ad- 
vances of  money  to  the  bankrupt  But  even  supposing  the  as- 
signees had  a  locus  standi,  the  fiicts  of  the  case  here  shewed 
that  there  was  no  ground  for  the  present  applicaliim.  It 
was  quite  dear  that  throughout,  even  after  the  transaction 
of  the  bill,  there  was  a  subsisting  claim  of  300^  by  the 
plaintiff  upon  the  defendant  in  respect  of  the  lOOjL  advanced 
expressly  to  assist  in  taking  up  the  bill,  and  the  200L  after- 
wards lent  in  the  month  of  October.  Although  the  exact 
terms  of  the  defeasance  might  seem  to  confine  the  warrant 
of  attorney  as  a  securi^  for  the  300/.  in  respect  of  which 
the  lull  had  been  given,  yet  it  was  clear,  from  the  affidavits, 
that  it  had  been  treated  between  the  parties  as  a  security 
for  advances  made,  down  to  the  time  of  tiie  bankruptcy. 
All  those  transactions  were  protected  by  the  2  &  3  Vict, 
c.  29,  no  act  of  bankruptcy  at  that  time  having  been  com- 
mitted, of  which  the  plaintiff  had  notice.  Here  it  was 
admitted  the  act  of  bankruptcy  was  not  committed  until 
after  the  execution.    If  any  action,  therefore,  was  brought 

(a)  6  M.  &  W.  430.  (6)  6  M.  &  W.  91. 
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1841.  against  the  pUdntifiP  to  recover  the  proceeds  of  the  execu- 
tion, he  might  successfully  defend  the  action  agaiiwt  the 
assignees.  As  to  the  composition  deed,  that  could  have  no 
effect  upon  the  question,  as  the  fiat  rendered  the  oon^ 
position  deed  of  no  effect 

Cresstoell  and  Martin  supported  the  rule.    As  to  the 
preliminary  objection  which  had  been  taken  to  the  ri^^  of 
the  assignees  to  interfere,  by  applying  for  this  rule,  the 
cases  of  Chipp  v.  Harris,  and  Taylor  v.  NichoUt  had  no 
effect  whatever*    The  assignees  had  clearly  a  right  to  apply 
for  this  rule.    It  was  quite  dear  that  the  assignees  wete 
interested  in  the  {Nroceedings  of  the  execution,  whicb  had 
been  levied  pursuant  to  the  judgment  on  the  warrant  of 
attorney.      In  the  case  of  Harrod  v.  BetUon  (a),    Laid 
Tenterden  said,  '*  I  am  quite  clear  that  the  Court  have 
jurisdiction  over  a  warrant  of  attorney,  and  a  jodgmeat 
founded  upon  it,  upon  the  application  of  any  party  in 
any  manner  interested  in  impeaching  them,  and  iqpply* 
ing  to  set  them  aside  on  the  ground  of  fraud,  although 
he  is    not   a   party  to  the  wairant  of  attorney  itself" 
This  was  a  clear  authcHrity  to  shew  that  the  assignees 
were  authorized  to  interfere.     Again,  in  the  case  of  Martim 
V.  Martin  (6),  a  warrant  of  attorney,  which  had  been  fiaudo- 
lentiy  given,  and  which  had  the  effect  of  depriving  a  land- 
lord of  his  power  of  distress,  was,  at  his  instance,  set  aside 
by  the  Court    The  assignees  could  not,  therefore,  be  oon> 
sidered  as  strangers  to  the  transaction.     The  questiixi  then 
was,  whether  upon  the  merits  the  warrant  of  attorney  could 
be  considered  as  a  security  for  sums  of  money  advanoed 
subsequent  to  the  transaction  in  respect  of  the  bill  of  ex* 
change?    It  was  quite  clear,  firom  the  language  of  the 
defeasance,  that  it  was  intended  only  to  be  a  securi^  for 
the  loan  of  the  30th  of  June :  no  parol  agreement  could 
alter  or  extend  the  meaning  of  the  instrument      Hie 

fa)  2  Man.  &  Ry.  130;  S.  C.  8  B.  &  C.  317. 
{b)  3  B.  &  Ad.  934. 
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advance  of  800^  was  made  by  means  of  the  cheqne.  The  1841. 
transaction  of  the  bfll  on  the  following  day  put  an  end  to  ^^^^^^ 
any  claim  in  respect  of  that  advance ;   if  not  at  the  time  of  «^ 

the  discount,  it  was,  when  the  bill  was  paid  at  maturi^. 
The  advance  of  the  100^  which  the  plaintiff  made  on  the 
2nd  October,  and  of  200iL  which  he  made  on  the  15th> 
were,  in  tact,  independent  transactions.  The  warrant  of 
attorney  could  not,  therefore,  be  treated  as  a  security  for 
those  advances,  although  they  might  become  finesh  liabilities 
on  the  part  of  the  defendant  No  right,  therefore,  existed 
in  the  plaintiff  to  render  the  warrant  of  attorney  available 
in  respect  of  those  new  debts ;  if  he  did  so,  he  would  be  extend- 
ing the  meaning  of  the  defeasance  fiur  beyond  what  either  its 
languageor  intention  warranted.  As  to  tiie  composition  deed, 
it  was  clear  that  the  plaintiff  was  bound  by  it  The  case  of 
Lewis  V.  Janes  (a)  was  an  authority  to  show  that  the  composi- 
tion deed  must  be  construed  according  to  its  contents ;  and, 
therefore,  that  parol  evidence  was  inadmissible  to  show  that 
the  plaintiff  had  been  induced  to  sign  a  composition  deed 
by  misrepresentation  of  its  legal  effect  No  clause,  there- 
fore, having  been  introduced  to  make  the  instrument  void, 
as  to  the  acceptance  of  the  composition,  if  all  the  other 
creditors  did  not  sign  it,  the  instrument  was  still  binding  on 
the  plaintiff:  whatever  might  have  been  the  understanding 
of  the  plaintiff  at  the  time,  was,  consequentiy,  immatenaL 
The  present  rule  ought,  therefore,  to  be  made  absolute. 

Crompion  appeared  on  behalf  of  die  sheriff,  and  submitted 
that  his  client  was  entided  to  the  costs  of  appearing  on 
themle. 

Cur*  ado.  vttk. 

CoLRBiBGE,  J.-*This  was  a  rule  moved  at  the  instance  of 
the  assignees  of  the  defendant,  a  bankrupt,  for  the  purpose 
of  setting  aside  the  judgment  signed  on  a  warrant  of  attorney 

(a)  6  D.  &  R.  567 ;  8.  C.  4  B.  &  C.  600. 

VOL.  DC  a  a  a  n.  p.  c 
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1841.        given  by  the  bankrupt     The  ground  for  the  motion 
^""o^^"^     that  the  debt  secured  by  the  ipvairant  had  been  satuBed 
V.  before  the  signing  of  the  judgment ;  this  was  denied  by  the 

plaintiff,  and  he  farther  insisted  that,  at  all  events,  the 
assignees  could  not,  under  the  circumstances,  make  the 
application.  This  latter  point,  appears  to  me,  to  present  no 
difficulty.  Taylor  v.  Nicholb  (a),  and  CMpp  v.  Harris  (6), 
which  were  cited  in  support  of  the  objection,  have,  really, 
no  bearing  on  it ;  in  the  first,  Mr.  Baron  Parke  only  said 
that  the  bankrupt  himself  might  make  the  motion  ;  in  the 
latter,  the  person  moving  was  treated  merely  as  a  third 
party,  having  no  interest:  and  the  case  was  decided  <m 
another  objection.  It  cannot  be  doubted  that  the  assignees 
of  a  bankrupt,  whose  goods  have  been  seized  under  aa 
execution  alleged  to  be  fraudulent,  have  a  sufficient  interest 
on  behalf  of  the  creditors  generally,  to  apjdy  for  the  Coords 
interference  to  set  it  aside.  In  Barrod  v.  Benton  (e),  the 
Court  held  that  a  single  judgment  creditor  might  apply; 
and  that  involves  the  present  point,  so  far  as  it  turns  upon 
the  question  of  interest.  It  was  said,  that  the  assignees 
could  not  interfere  in  this  case,  because  the  bankrupt  himself 
could  not  have  sued  for  the  proceeds  of  the  execution  with- 
out being  met  by  a  plea  of  set  off.  It  must  not  be  taken  as 
universally  true,  that  the  remedies  of  the  bankrupt,  and  of 
his  assignees,  are  exactly  co*extensive ;  many  fiuniliar  cases 
will  occur  to  eveiy  one,  where,  the  transaction  being  in 
effect  a  fraud  on  the  general  body  of  creditors,  the  assignees 
are  not  bound,  although  the  bankrupt  might  be :  but  this 
is  not  a  case  in  which  the  test  suggested  at  all  applies.  Herp, 
there  is  no  waiver  of  the  alleged  wrong ;  no  affirmanoe  of 
the  act  done;  nothing  which  lets  in  the  consideration  of 
mutual  credit,  or  set  off;  but  the  assignees  all^,  that  the 
plaintiff  has  wrongfully  availed  himself  of  a  satisfied  security 
to  g^ve  himself  a  preference  over  a  general  body  of  crediton, 
in  respect  of  a  debt  which  ou^t  to  have  been  proved  and 

(a)  6  M.  &  W.  91.  ((?)  S  B.  &  C.  217;  S.  C  « 

ib)  5  M.  &  W.  430.  Man.  &  R.  130. 
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paid  rateably  only  under  the  fiat     I  cannot  doubt,  that  if       1841. 
the  &cts  clearly  make  out  that  allegation^  the  Court  ought     ^"g^T""^ 
to  give  them  the  relief  they  pray  for.     This,  therefore,  »• 

brings  me  to  the  substantial  question,  as  to  which  the  dates 
and  a  few  facts  are  material.  The  plaintiff  was  the  holder 
of  shares  in  a  Joint  Stock  Bank,  and,  on  the  30th  June, 
had  a  balance  there  of  nearly  3002i  On  that  day,  he  agreed  to 
lend  the  defendant  300/.,  for  which  he  was  to  have  the  security 
of  the  defendant's  acceptance  at  three  months,  and  a  warrant 
of  attorney.  On  that  day,  accordingly,  the  bill  was  draym, 
and  plaintiff  gave  defendant  a  cheque  on  the  bank  for  SOOL 
This,  however,  was  not  presented ;  and  instead  of  the  money 
being  procured  in  that  way,  the  plaintiff,  on  the  1st  July, 
indorsed  and  discounted  the  bill  at  the  bank,  and  handed 
over  the  proceeds,  minus  the  discount,  to  the  defendant 
The  warrant  of  attorney  was  to  be  prepared  at  the  defendant's 
expense,  and  the  plaintiff  entnisted  him  with  its  preparation. 
The  plaintiff  swears  that  it  was  understood  that  it  was  to  be 
a  security  for  money  advanced  from  time  to  time,  the  de- 
fendant makes  no  affidavit,  but,  in  point  of  fact,  the  warrant 
of  attorney,  which  was  not  given  till  the  25th  September, 
1840,  is  expressly  limited  to  secure  the  sum  of  300/L,  lent  on 
the  30th  June,  with  interest  The  defeasance  is  very  short 
and  simple ;  the  plaintiff  had  a  full  opportunity  of  objecting, 
if  it  was  made  in  any  other  form  than  had  been  agreed  on, 
which  he  never  did,  but  on  securing  it,  took  the  necessary 
step  by  filing,  to  make  it  a  valid  security.  On  the  2nd  of 
October,  the  day  before  the  maturity  of  the  outstanding  bill, 
the  plaintiff  advanced  to  the  defendant  lOOiL,  whidi,  with 
200^  of  his  own  money,  the  defendant  paid  into  the  bank 
on  that  day,  for  the  purpose  of  retiring  the'  bilL  On  the 
15th  October,  the  plaintiff  lent  the  defendant  2001.  more. 
On  the  20th  January,  the  plaintiff  signed  judgment  on  the 
warrant  of  attorney,  and  levied  execution  on  the  20th 
February ;  but,  in  the  interval,  he  had  executed  a  composi- 
tion deed,  under  which  he  agreed  absolutely  to  accept  pay- 
ment of  Si.  in  the  pound,  in  satis&ction  of  all  moneys  due  to 

Q  Q  Q  2 


966  CABB8  ON   FOIKTS  OF   PRACTICB,  O.  B. 

1841.       him  fix>m  the  defendant,  the  payment  to  be  made  by  inatal- 

^"^JJ^JT^    ments,  none  of  which  would  fiiU  due  before  the  date  of  the 

«•  execution,  or  of  the  fiat,  and  which  deed  contained  no 

TiDD. 

proviso,  that  it  should  be  void  in  case  the  other  crediton 
did  not  come  in.     The  fiat  issued  on  the  3rd  March.     It  ia 
contended,  on  the  part  of  the  assignees,  first,  that  the  30(ML 
lent  on  the  30th  June,  was  satisfied  by  the  discount  of  the 
defendant's  acceptance  on  the  1st  July.     No  loan  was^  in 
bet,  made  until  the  bill  had  been  discounted ;  and  although 
that  bill  was  accepted  by  the]de&ndant,  yet  the  substance  of 
the  transaction  imdoubtedly  was,  that  the  plaindff  should 
procure  the  money  by  discounting  at  his  own  bankers,  and 
where  his  own  credit  must  have  been  mainly  looked  to^  the 
bill  on  which  both  he  and  the  defendant  would  be  liable, 
and  having  procured  it,  should  lend  it  to  the  defisndant 
The  assignees  next  contend,  that  the  loan,  at  all  events,  was 
paid  by  retiring  the  bill  at  maturity  by  the  defendant;  and 
so  &r  as  that  was  done  without  advance  by  the  plaintiff,  I 
think  they  contend  righdy.     K  the  defendant,  with  his  own 
money,  or  with  money  procured  elsewhere  than  fixmi  the 
plaintiff,  had  taken  up  the  bill,  the  whole  transaction  of  the 
30th  June  would  have  been  closed,  and  if  the  warrant  of 
attorney  was  limited  to  secure  the  pUnUff  as  to  that  trans- 
action, the  defendant  might  immediately  have  insisted  on 
the  instrument  being  given  up  to  be  cancelled.     On  the 
other  hand,  if  the  plaintiff  had  taken  up  the  bill,  or  what 
would  have  been  the  same,  supplied  the  defendant  with  die 
money  for  the  purpose,  it  never  could  have  been  said  that 
the  advance  of  the  3002^  on  the  1st  July  had  been  repaid. 
Unless,  therefore,  the  conclusion  to  be  drawn  firom  what 
appears  on  the  face  of  the  defeasance  can  be  varied  by  the 
understanding  sworn  to  by  the  plaintifl^  this  nUe  ought  to 
be  made  absolute   to  the  extent  of  paying  over  to  the 
assignees  the  whole  of  the  proceeds  of  the  levy,  beyond  the 
sum  of  100/L  advanced  by  the  plaintiff  on  the  2nd  October, 
for  a  person  having  the  security  of  a  judgment  for  a  satisfied 
debt,  cannot,  as  against  third  persons,  avail  himself  of  it  fir 
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the  purpose  of  protecting  anotber  unsecured  demand.  To  1841. 
the  extent  of  lOOi  the  execution  would,  however,  be  proper,  ^^ll 
because  the  plaintiff  having  contributed  that  towards  the  ^ 
retiring  the  bill,  tiic  300^  was  to  that  extent  unpaid.  And 
I  think  it  would  be  ftill  of  danger  to  allow  the  operation  of 
the  warrant  of  attorney  to  be  extended  beyond  the*  plain 
and  specific  terms  of  the  defeasance.  The  deed  of  composi- 
tion appears  to  me  to  stand  upon  a  different  footing ;  the 
precise  language  of  the  instrument  has  not  been  brought 
before  me ;  but  I  may  presume  that  no  clause  in  it  pro- 
vides for  vacating  the  warrant  of  attorney ;  .  and  as  that 
remained  in  force,  and  the  assignees  must  insist  that  the 
deed  itself  has  become  entirely  inoperative  for  all  the  pur- 
poses contemplated  by  it  by  the  force  of  the  fiat,  they  can- 
not be  assisted  in  attempting  to  set  it  up  merely  for  the 
purpose  of  preventing  the  plaintiff  firom  acting  on  the 
warrant  of  attorney.  The  sheriff  was  served  with  this  rule ; 
and  looking  at  its  language,  I  think  he  was  justified  in 
appearing.  He  ought,  therefore,  to  have  his  costs  of  showing 
cause  out  of  the  fund,  as  well  as  his  poundage  and  expenses 
CD  the  levy  to  the  extent  of  lOOL  The  rule  will-  be  absolute 
in  part,  as  I  have  stated  above ;  but,  under  the  circumstances, 
without  costs,  as  between  the  plaintiff  and  the  assignees. 

Rule  accordingly. 


ROFFEY  V.  ShOOBRIDOE. 

Fw'  .  H.  WATSON  shewed  cause  against  a  rule  nisi^  The  iint  count 
obtained  by  Jervis,  for  setting  aside  a  writ  of  trial,  and  all  2io„  waT^for*' 
subsequent  proceedings  on  the  crround  of  irregularity.     The  ^^}  ""l^fif  P'** 

*  *  ^  ^  .  mwes  in  a  te- 

order  for  the  writ  of  trial  had  been  obtained  on  the  30th  of  nant-Hke  man- 
March,  and  the  trial  took  place  on  the  27th  of  May,  when  cond,  for  use 
a  verdict  was  found  in  favour  of  the  plaintiff,  and  on  the  ^^  |^^iid^ 

on  an  account 
stated.  The  damages  stated  in  the  declaration,  were  502.  The  writ  of  summons  was  indorsed 
fi>r  17iL,  and  the  particaiars  claimed  15/.  for  rent,  and  21  damages  for  non-repair  and  improper 
use  of  premises.  A  verdict  was  found  for  the  plaintiff.  The  CSurt  set  aside  tne  proceeding  on 
the  groond  that  it  was  not  a  case  within  the  meaning  of  the  3  6l  4  Wm.  4,c.42,s.  17;  hut  without 
costs,  as  the  defendant  might  have  objected  to  the  order  being  made,  ormored  to  set  it  aside  when 
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28  th,  the  present  rale  was  obtainecL     It  was  sq  acticm  of 
assumpsit;  the  first  count  was  for  not  using  certain  pre- 
o-  mises  in  a  tenant  like  manner ;  the  second  was  for  use  and 

occupation^  and  the  third  was  on  an  account  stated.     The 
writ  of  summons  was  indorsed  with  the  sum  of  17^     The 
particulars  of  demand  stated^  that  the  acdon  was  brought 
for  not  repairing^  and  not  properly  using  certain  premises, 
and  the  amount  thence  accruing  was  calculated  at  2L     The 
remaining  sum  of  15/.   was  claimed  in  respect  of  two 
quarters'  rent     In  the  declaration,  the  damages  stated  were 
SOL    The  objection  to  the  proceeding  was,  that  such,  a 
cause  of  action  did  not  come  within  the  meaning  of  the 
3  &  4  Wm.  4,  c  42,  s.  17,  and  therefore  could  not  be  tried 
on  a  writ  of  trial     The  case  of  AUen  v.  Pink  (a)  was  in 
point     There,  the  declaration  stated  that,  in  consideration 
that  the  plaintiff  would  buy  of  the  defendant  a  certain 
horse  for  7s,  28.  6(i,  the  defendant  promised  die  plaintifl^ 
that  it  was  a  quiet  worker,  and  would  go  well  in  spare 
harness.     It  then  averred  the  purchase  of  the  horse,  and  that 
it  was  not  a  quiet  worker,  and  would  not  go  well  in  spare 
harness,  whereby  the  plaintiff  was  put  to  charges  in  keeping, 
and  taking  care  of  it     There  were  also  counts  for  money 
had  and  received,  and  money  due  on  an  account  stated. 
The  Court  of  Exchequer  there  held,  that  this  record  mi^t 
be  sent  for  trial  before  the  sheriff,  under  the  3  &  4  Wm.  4, 
c.  42,  s.  17.     The  Court  there  recognized  the  case  of  Price 
V.  Morgan,  {b)  In  that  case,  the  first  count  of  the  declaratiou 
stated,  that  in  consideration  that  the  plaintiff  would  send 
a  pony  to  the  defendant,  and  would  sell  and  deliver  it  to  A. ; 
the  defendant  undertook  that  he  was  authorized  by  A.  to 
purchase  it  on  his  behalf;  that  the  plaintiff  sent  the  pony 
to  the  defendant,  and  was  willing  to  sell  it  to  A.,  but  that 
the  defendant  had  no  authority  fix>m  A.  to  purchase  it 
The  second  count  was  a  similar  one,  but  only  stated  that 
the  defendant  himself  undertook  to  purchase  the  pony. 
An  indebitatus  coimt  for  a  pony  sold  and  delivered,  was 

(a)  Ante,  voL  6,  p.  668.  S.  C. ;  (b)  2  M.  &  W.  53. 

4  M.  &  W.  140. 
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abo  cQDtaiDed  in  die  declanitioii.     There,  the  Court  of  1841. 

Exchequer  also  held  thattheaction  might  be  tried  on  a  writ  ^^"^^J^^T^ 

of  trial      Those  two  cases  were  perfectly  analogous  to  the  v- 
present,  and  therefiney  the  present  role  ought  to  be  discharged. 

Jervii,  in  support  of  the  role,  contended  that  the  present 
case  did  not  come  within  the  meaning  of  the  3  &  4  Wm.  4, 
c  42,  &  17.     In  the  case  Jaequet  ▼.  Bawer^  (a)  the  first 
ooont  of  the  declaration  was  for  wrongfully  dischaiging  the 
plaintiff  and  his  wife  fi:tnn  the  service  of  the  defendant 
The  second  count  was  for  wages.     The  sum  indorsed  on 
the  writ  of  summons  was  6L  19#.,  and  the  particulars  stated 
the  action  to  be  brought  for  SL  19«.  airears  of  wages,  and 
jfor  such  damages  as  the  jury  might  give  by  reason  of  the 
plaintiff  and  his  wife  having  been  dischai^d  by  the  defend- 
ant without  notice.       The  plaindfib  recovered  a  verdict  for 
15/.  19*.     The  Court  of  Exchequer  held,  that  the  sheriff 
had  no  jurisdiction  to  try  this  cause  under  the  3  &  4  Wm.  4, 
c  42,  8.  17,  as  that  statute  only  applied  to  cases  where  the 
claim  could  be  indorsed  according  to  the  true  meaning  of 
2  Reg.  Gen.,  H.  T.  2  Wm.  4.    There,  the  Court  took  time 
to  consider,  and  Mr.  Baron  Parke  delivered  the  judgment 
of  the  Court,  and  observed,  ^*  On  considering  the  words  of 
that  clause,  the  Court  are  of  opinion  that  it  was  not,  and 
that  no  writ  of  trial  can  be  sent  to  the  sheriff,  unless  the 
whole  debt  or  demand  of  the  plaintiff  is  of  such  a  nature  as 
may  be  indorsed  on  the  writ  of  summons,  according  to  the 
true  meaning  of  the  2  R.  H.  T.,  2  Wm.  4.     It  is  true,  that, 
on  one  point  there  was  a  limit  in  this  case,  viz,,  so  far  as 
regards  the  amount  of  the  sum  sought  to  be  recovered  in 
the  shape  of  wages  tor  by-gone  service,  which  served  to 
explain  the  nature  of  the  plaintiff's  demand  so  far,  but  it 
by  no  means  followed,   that  the   sura  would  be  the  full 
amount  of  damages  which  the  jury  would  give.     That 
depended  entirely  on  the  peculiar  circumstances  of  the 
case;    in    other   words,  the  damages  were   unliquidated 
damages,    and,  consequently,  not  within  the  statute.     It 

(a)  Ante,  vol.  7,  p.  331,  S.  C. ;  5  M.  &  W.  155. 
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1841.       might  as  well  be  said,  that  an  action  against  a  carrier  finr  die 

^^^^^^    loss  of  goods  entrusted  to  his  care,  ooold  be  tried  before  the 

«•  sheriff  as  the  present  case.     The  drcamstances  here,  that 

BBOOBKIOOB. 

there  was  a  probable  limit  to  the  amount  does  not  prevent 
the  possibility  of  the  damages  given  exceeding  the  amount, 
and,  therefore,  we  think  that  this  writ  was  improperiy  sent 
to  the  sheriff,  and  that  this  rule  must  be  made  absolute." 
That  case  was  exactly  in  point  to  shew,  that  unkas  the 
claim  made  by  the  plaintiff  was  merely  a  debt,  it  could  not 
be  made  the  subject  of  an  inquiiy  on  a  writ  of  triaL  It 
appeared  from  Price  v.  Morgan^  that  the  fiict  of  the  defeid* 
ant  not  objecting  to  the  order  being  made,  was  inmiateiial; 
for,  in  that  case,  the  application  to  set  aside  the  writ,  was 
made  by  the  party  at  whose  instance  the  order  for  the  writ 
was  obtained.  Again,  in  Lawrence  v.  fFilcock^  (a)  the  fuD 
Court  of  Queen's  Bench  held,  that  such  an  objection  as  the 
present  was  not  taken  too  late,  although  an  assent  to  tiy 
before  the  sheriff  had  been  given  by  both  parties.  Hie 
case  of  Edge  v.  Shaw  (A)  was  to  the  same  efiect 

WiGHTMAN,  J. — I  think  the  defendant  is  entitled  to  make 
this  rule  absolute,  for  setting  aside  these  proceedings,  hot 
not  with  costs.  He  might  have  objected  to  the  ixder  being 
made,  or  when  it  was  made,  he  might  have  applied  to  set 
it  aside.  The  order  was  made  on  the  30th  of  March,  and 
the  trial  did  not  take  place  till  the  27th  of  May*  Abun- 
dance of  time  therefore,  was  afforded  to  make  such  an 
application.  The  present  rule  must  be  made  absolute 
without  costs. 

Rule  absolute  without  costs. 

(a)  Ante,  vol.  8,  p.  6S1.  (b)  AmU^  voL  4»  p.  1S9. 


Wabnb  f>.  Habdon. 
The  omianon     Jt  ORTESCUE  shewed  cause  against  a  rule  obtained  by 
oriffraal  w^of  ArcKboldy  calling  on  the  plaintiff  to  shew  cause  why  the 

fiapiM  id  Sfttift- 

iacieiidoiii,  previous  to  ifmiing  a  writ  of  testatum  capias  ad  satisfaciendnin,  is  a  mere  vng^aHtj, 
which  is  ustTiilable  to  the^aefendant,  after  a  lapse  of  six  yean. 
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testatum  capias  ad  satis&cienduin  shotdd  not  be  set  aside,  on  1841  • 
the  ground  that  the  original  capias  ad  satis&ciendum  had 
been  issued  into  the  county^  wherein  the  venue  in  the  action 
was  laid.  This  objection  only  amounted  to  a  mere  irre- 
gularity, as  according  to  the  case  of  Davidson  v.  Dunne  (o), 
the  defect  might  be  ciued,  by  the  production  of  a  regular 
writ  of  capias  ad  satis&ciendum,  even  after  a  rule  had  been 
obtained  to  set  aside  the  testatum  capias  ad  satisfaciendum. 
In  that  case,  the  Court  refiised  to  discharge  a  defendant 
out  of  custody,  on  a  testatum  capias  ad  satisfaciendum,  on 
the  ground  that  the  indorsement,  pursuant  to  the  rule  of 
H.  T.,  2  &  3  Geo.  4,  of  the  defendant's  place  of  abode,  had 
not  been  made  (b).  The  execution  had  issued  in  the  year 
1835,  and,  after  that  lapse  of  time,  the  defendant  was  too 
late  to  take  advantage  of  a  mere  irregularity. 

Archboldf  in  support  of  the  rule,  contended,  that  the  pre- 
sent objection  rendered  the  writ  of  testatum  capias  ad  satisfa- 
ciendum, not  merely  irregular,  but  nulL  The  venue  in  the 
action,  and  the  judgment  were  in  London,  while  the  writ  of 
execution  was  issued  into  Suny.  The  judgment,  did  not, 
therefore,  warrant  the  execution.  There  being  no  judgment 
to  support  the  execution,  it  was  a  mere  nullity.  The  lapse 
of  time  was,  therefore,  immateriaL  That  might  have  the 
effect  of  curing  an  irregularity,  but  could  not  ciure  a  nullity. 

WiGHTMAN,  J. — The  writ  is  clearly  not  void;  the  plaintiff 
might  have  amended,  but  he  has  not  The  irregularity  still 
remains  consequently.  But  as  the  defendant  does  not 
come  to  take  the  objection,  until  after  the  lapse  of  six  years, 
I  think  he  is  too  late.  The  present  rule,  must,  therefore, 
be  dischaiged,  but  without  costs. 

Rule  dischaiged,  without  costs. 

(a)  AiUe^  vol.  4,  p.  119.  <m/c,  vol.  7,  p.  323,  and  Brown  v. 

(&)  See  Betty€$  v.  Tkoa^psom,      Hudson,  ante,  voL  S,  p.  4. 
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1841 

In  the  matter  of  Arbitration  between  Temfleican  and  Reed. 

AfidAviti  med  ^*  MARTIN  SL^^ared  to  show  cause  against  a  rule  for 
b  uuwer  to  an  getting  aside  an  award,  and  was  about  to  read  affidavits  in 

•pplicaUon  to  Y  . 

get  afido  an       opposition,  when 

award  made 
purtoant  to  a 

J^^^J^J^y  Jervis  and  Ball  objected  that  the  affidavits  were  not 
deed,  must  be    stamped.   According  to  the  schedule  of  the  55  Geo.  3,  c  184, 

stamped^  no^ 

withstanding  such  affidavits  clearlj  required  a  stamp ;  and  the  5  Greo.  4, 
G.  41,  which '  c.  41,  the  object  of  which  was  to  repeal  the  previous  statute 
G«r3.*'^l84  ^  ^  stamps  on  legal  proceedings  in  general  had  not  affected 
as  to  stamps  on  the  present  case.  In  the  third  schedule  to  the  latter  act, 
ingB  mf^y  the  provision  was,  that  no  stamp  should  be  necessaiy  on 
°A  o^  and  "  affidavits  to  be  filed,  read,  or  used  in  any  action  or  suit  in 
all  matters  in     ^ny  Qf  ^1^^  Courts  of  law  at  Westminster."    In  the  present 

diilerenoe,  ^  ^*^ 

were  referred  case  no  action  had  been  commenced,  but  the  parties  had 

two  named  submitted  their  differences  to  arbitration  by  deed.     Hie 

P;««5^.  affidavits,  therefore,  sought  to  be  used  on  the  other  side. 

son  as  they  were  not  affidavits  in  any  action  or  suit,  and,  therefore,  could 

should  appoint,  -  i      .  i 

or  of  a  majority  not  be  read  without  a  stamp. 

of  them.     A 
durerenoe 

betw*^n^°  iS.  Martin,  in  support  of  the  rule,  contended  that  the  ob- 
origmally  jection  being  so  purely  technical,  the  Court  would  allow  time 
tors,  a  state-      ^^  swear  fresh  affidavits,  and  enlarge  the  rule  for  that  purpose. 

ment  was  made 
by  each  to  the 

third  as  to  what       CoLERiDGE,  J. — ^I  think  that  the  rule  must  be  enlaised; 

he  thought  the  .  ,  . 

awaxd  should  and  if  anything  can  be  made  of  the  objection  that  the 
having  bAn*  affidavits  have  been  sworn  after  the  time  for  shewing  cause, 
made  by  an       ^jj^t  objection  will  be  open  to  discussion.     The  party  shew- 

umpire  and  one   ^  •'  *  r      j 

of  the  arbitra-    ing  cause  must  pay  all  costs  consequent  on  the  enlaigement 

tors,  without  ^  .  . 

any  farther         O*  the  rule. 

c::Sri;tde  ^^^  ^^^^^^  accordingly  (6). 

the  award. 

Martin  afterwards  shewed  cause  on  the  merits.    Hie 

(a)  The  4  &  5  Vict.  c.  34,  b.  1,  before  judges,  commisnonera,  or 

amends  5  Geo.  4,  c.  41,  and  pro-  officers,  in  any  action  or  suit,  or 

vides,  that  no  stamp  shall  be  ne-  otherwise  howsoeTer." 
cessary  on  any  "  affidavits  what-         (6)  Set  Em  parte  Watkku,  pod, 

woeveTt  whether  to  be  read,  filed,  p.  974. 
or  used  in  the  said  Courts,  or 
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groand  on  which  the  rule  had  been  obtained  was,  that  the 
arbitiBtoiiB  had  not  duly  cansolted  with  each  other  previous 
to  making  their  award  It  appeared  by  the  affidavitB  that 
a  cause  and  all  matters  in  difierence  between  the  parties  had 
been  referred  to  the  award  of  certain  persons  named, 
**  James  Keyton  and  Henry  Buxton,  and  of  such  third 
person  as  they  should  nominate  before  they  proceeded  to  act, 
or  of  a  majority  of  them  in  case  they  could  not  unanimously 
agree."  On  the  part  of  Templeman,  the  arbitrator  Keyton 
had  been  nominated,  and  on  the  part  of  Reed,  Buzt<Hi  was 
nominated.  Pursuant  to  the  submission,  the  arbitrators 
BO  appointed,  chose  a  person  named  Holt  as  the  umpire. 
Accordingly,  several  meetingswere  held,  which  were  attended 
by  aD  the  arbitrators.  In  none  of  them,  however,  did  Holt, 
the  umpire,  take  any  active  part,  but  merely  attended  and 
took  notes.  At  length,  the  arbitrators  appointed  by  the 
parties  absolutely  disagreed  with  respect  to  the  allowance  of 
certain  items,  so  that  it  became  impossible  that  they  should 
reconcile  their  judgments.  It  was  then  arranged  between 
them,  that  each  of  the  arbitrators  should  furnish  a  statement 
as  to  what  he  thought  should  be  the  substance  of  the  award, 
and  that  then  the  umpire  should  determine  what  the  award 
should  be.  Hie  statements  were  furnished  according  to 
this  arrangement,  and  Holt,  in  conjunction  with  Keyton, 
without  any  further  meeting  of  the  three  arbitrators,  on  the 
2nd  January  made  an  award  in  favour  of  Templeman. 
Hie  objection  was,  that  an  award  so  made,,  not  being  the 
result  of  consultation  by  all  three  arbitrators,  it  was  not  an 
award  in  conformity  with  the  submission.  The  case  of 
Allen  V.  Perring  (a)  was  an  authority  in  answer  to  the 
rule.  The  aflSdavits  were  extremely  contradictory  on  both 
sides.     The  effect  of  them  are  stated  in  the  judgment 

Jervis  and  Ball  supported  the  rule,  and  cited  Potter  v. 

Neioman  (6). 

Cur.  adv.  vult, 

{fl\  5  N.  &  M.  374 ;   S.  C.  3         (6)  Ante,  vol.  4,  p.  504  j  S.  C. 
Ad.  &  Ell.  245.  a  M.,  C.  &  R.  742. 
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1841.  CoLBBiDOE,  J. — This  was  a  modon  to  set  aside  an  award 

made  by  two  out  of  three  arbitrators ;  and  the  sofaBtantial 
question  is,  whether  they  have  made  it  without  due  consultar 
tion  with,  or  intimation  given  to  the  other  arbitrator*  The 
reference  was  *'  to  the  award  of  James  Keyton  and  Heniy 
Buxton,  and  of  such  person  as  they  shall  nominate  hekxe 
they  proceed  to  act,  or  of  a  majority  of  them  in  case  they 
cannot  unanimously  agree."  The  principle  on  which  this 
case  must  be  decided  is  quite  clear.  The  parties  are  desiroiB 
of  having  theirdispute  settled  by  a  unanimous  award  of  three, 
and  no  award  of  two  can  be  good  until  the  third  has  had  a 
fiiU  opportunity  of  joining  in  it,  and  has  decbred  his  disseDl 
fiom  it,  or  withdrawal  from  the  reference.  It  is  neceaaaiy 
to  see  whether  in  substance  this  principle  has  been  acted  on  in 
the  present  case.  As  might  be  expected,  the  affidavitsBre  not 
quite  agreed ;  but  it  appears  that  the  two  aibitratora,  nomi- 
nated by  the  parties  respectively,  having  differed  about  the 
allowance  of  some  itemcf,  it  was  proposed,  and  finally  agreed, 
that  each  should  fumidi  the  third  who  had  attended  the 
previous  meetings  and  taken  notes,  with  a  statement, 
containing  his  view  of  the  case,  and  what  should  be  the 
proper  award*  Buxton,  the  nominee  of .  Reed,  swears  to 
an  understanding,  that  when  Holt  had  examined  these 
papers,  he  should  give  notice  of  another  meeting.  This  is 
denied  by  Keyton  and  Holt,  who  treat  the  latter  rather  as 
an  umpire,  whose  office  it  had  become  to  decide  between 
the  former  and  Buxton.  This  was  certainly  an  erroneoos 
view  of  the  agreement  to  refer,  but  not  in  itself  condusive 
of  the  case.  The  three  never  met  again,  according  to 
Buxton*s  statement,  which  has  not,  in  my  opinion,  received 
a  satisfactory  contradiction  in  this  req>ect  He  heard  no 
more  of  the  proceeding ;  took  no&rther  partin  it;  nor  had 
any  opportunity  of  doing  so,  until  two  days  after,  on  the 
3l8t  December,  when  he  received  a  note,  which  he  annexes 
to  his  affidavit,  from  Mr.  Holt,  returning  him  his  papen^ 
and  stating,  ^*  that  he  and  Mr.  Keyton  had  agreed  on  die 
amount  to  be  paid  by  Reed  and  Templeman ;  and  that  as 
it  would  be  needful  to  add  the  expenses  to  that  amount,  he 
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wished  to  have  Buxton's  charges ;  that  he  and  Eeyton  would       1841. 
each  chavge  five  guineas,  and  that  if  that  amount  would  TngmxtM^l 
satisfy  Buxton,  the  blank  might  be  filled  up."  The  language         «^ 
of  this  note  seems  to  import  that  Holt  and  Eeyton  had  met 
in  the  absence  of  Buxton,  gone  through  the  accounts,  and, 
at  least,  it  shews  clearly  that  they  had  definitively  settled 
the  terms  of  the  award,  even  if  they  had  not  gone  the  length 
of  preparing  the  draft  of  it.     Supposing  all  this  to  have  been 
done,  I  have  no  difficulty  in  saying  that  the  award  could 
not  stand.     However  strong  the  differences  might'  have  been 
between  Buxton  and   Keyton,  up  to  the  conclusion  of 
the  last  meeting,  nothing  had  occurred  which  warranted 
Keyton  and  Holt  in  considering  the  two  statements  apart, 
and,  finally,  making  up  their  minds  without  fiirther  re- 
ference to  Buxton,    if  the  representations  made  on  the 
other  side  be  true,  that  Holt  considered  both  statements 
by  himself,  and  having  made  up  his  mind  to  agree  with 
Eeyton,  communicated  that  result  to  each ;  still  if  it  rested 
there,  I  should  equally  think  the  award  could  not  be  sus* 
tained ;  for,  as  yet,  the  three  had  never  consulted  together. 
Holt's  view  of  the  case  and  his  reasons  had  never  been  pre- 
sented to  the  mind  of  Buxton ;  and  they  had  parted  without 
any  direct  renunciation  by  him  of  any  fiirther  interference. 
On  the  contrary,  it  is  clear  that  he  intended  to  act,  if  Holt 
had  agreed  with  his  views,  which  at  least  he  supposed  possible* 
Holt,  therefore,  would   have  been  bound   to  bring  the 
arbitrators  again  together  if  he  could,  and  present  his  view 
and  reasons  for  it  to  their  consideration ;  for  it  by  no  means 
followed,  firom  the  difierence  of  the  two,  that  Buxt<xi  might 
not  be  convinced  by  his  arguments.     This  brings  me  to  the 
last  important  question  in  the  case,  whether  Buxton  had  .an 
opportunity  afibrded  him  of  another  meeting  to  consider  of 
the  award.     This  is  asserted  on  the  one  ^de  and  denied  on 
the  other.     I^  indeed,  Buxton's  account  of  the  transaction 
be  true,  and  the  note,  as  it  would  be  understood  by  any 
ordinary  reader,  truly  represents  what  had  passed,  I  think 
the  ofier  of  another  meeting  of  httle  importance;    for. 
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1841.  according  to  that,  the  award,  although  not  iairly  copied  or 
!^  v""^  fcNrmally  executed,  was  definitively  agreed  on,  and  in  aob- 
<*^  stance  made ;  and  so  the  offer  of  another  meetinir  would  be 
an  idle  form,  if  HoIt*s  account,  however,  be  true,  he  had 
only  done  what  each  arbitn^or  had  desired  him  to  do ;  and 
a  meeting  to  confer  on  his  views  would  have  cured  eveiy 
defect  in  that  mode;  and  if  Buxton  refused  to  attend  any  such 
meeting,  there  would  then  have  been  that  difference  between 
Buxton  and  Key  ton  which  would  have  aothoriied  the  latter 
to  make  an  award  with  Holt  I  have  stated  that  as  to  diis 
part,  the  affidavits  of  Holt  and  Keyton  seem  to  me  not  quite 
irreconcileable  with  that  of  Buxton,  and  with  the  &ir  import 
of  the  note ;  and  if  they  difier,  I  think  it  more  safe  to  act 
upon  the  written  document.  I  am,  ther^re,  upon  die 
whole,  brought  to  the  conclusion  that  the  olijection  is  made 
out,  and  that  the  miscarriage  arose  from  the  aibitrators  mis- 
taking the  duty  they  had  to  perform.  Holt  seems  to  hare 
thought  that  his  active  interference  was  not  to  commence 
till  Keyton  and  Buxton  differed  finally,  and  Keyton  and 
Buxton  that  they  were  to  represent  their  respecdve  no- 
minors,  and  act  as  advocates  instead  of  judges.  Cooits 
of  law  will  always  construe  awards,  and  hear  motions  re- 
specting them  with  a  desire  to  sustain  the  judgment  of  the 
tribunal  which  the  parties  have  selected,  and  which  in  so 
many  instances  act  most  beneficially  for  them ;  but  I  most 
say  that  I  the  less  regret  the  conclusion  I  am  now  bitMJ^t 
to,  because  references  of  this  kind,  which  are  firequently 
resorted  to,  are,  in  my  opinion,  senseless  and  mbchievooB^ 
founded  on  a  totally  wrong  principle,  expennve  in 
operation,  and  constantly  ending  in  fidlore  and 
ment 

Rule  absolute. 
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Fry  v.  Mohcxton. 
{Before  the  foti/r  Judged) 

JL  N  this  case  the  defendaot  had  put  several  special  pleas  on  Where  issues 
the  record,  issue  was  joined  upon  them,  and,  at  the  trial,  ^^J^n^**" 
a  verdict  on  these  issues  was  found  for  the  plaintiff.     But  found  for  the 
the  learned  Judge,  before  whom  the  trial  took  place,  was  judge,  at  the 
aAerwards  applied  to  on  behalf  of  the  defendant,  and  certified  onderthi  T^^ 
under  the  4  Anne,  c.  16,  s.  5,  that  there  was  probable  cause  ^^  °-  '^ 
for  the  defendant  pleading  these  pleas.     The  Master^  acting  that  the  de- 
on  that  certificate,  refiised  to  allow  the  plaintiff  the  costs  probable 
of  dioee  issues  on  taxation.  ^^^ 

pleas,  and, 
«,  under  this  cer- 

Erk  now  moved  for  a  rule  to  shew  cause  why  the  Master  tificate,  the 
should  not  review  his  taxation  of  costs.     The  title  of  a  notwithsSSd- 
par^  to  costs  upon  particular  issues,  now  depends  on  the  S^m*7*|S^ 
rules  of  Hilary  Term,  4  Wm.  4  (a),  and  on  them  alone.     It  4,  s.  7,  allow 

•  11  t*   ^*   >  •  ■»  m-  /*  \  the  flfOTepdant 

18  true,  that  the  case  of  Robinson  v.  Messenger  {p)  seems  ^^  oosts  of 
an  authority  the  other  way ;  but  it  is  submitted  that  due  ^^^  "•°®*' 


vreiffht  was  not  iriven  there  to  the  authority  of  the  New  whether  such 

^  ^  "^  a  certificate 

Rules.    The  Rules  must  be  taken  to  be  part  of  the  statute,  can  be  granted 
3  &  4  Wm.  4,  c.  42,  s.  1,  by  the  authority  of  which  they  ^^f*if  "^ 
were  made.     As  those  Rules  clearly  state  when  a  party  is  *"^ 
entitled  to  costs,  all  the  previous  practice  on  that  subject  must 
be  considered  as  repealed  by  those  Rules.  Now  the  statute  of 
William  declares  that  a  plaintiff  is  entitled  to  the  costs  of 
issues  on  pleas  found  in  his  favour;  and  it  gives  no  power 

(a)   First  General  Rules  and  plaint,  or  ground  of  answer,  in  re- 

Regulations>  No.  7«  ante,  vol  2,  spect  of  each  count  or  plea,  he  shall 

p.  318,  **  Upon  the  trial  where  be  liable  to  the  other  party  for  all 

there  is  more'  than  one  count,  the  costs   occasioned   by   such 

plea,  &c.,  upon  the  record,  and  the  count  or  plea." 

party  pleading  foils  to  establish  (6)  8  Adol.  &  Ell.  606 ;  S.  C. 

a  distinct  subject  matter  of  com-  3  N.  &  P.  685. 
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1841.       to  the  Judge  to  certify  to  deprive  the  plaintiff  of  tlie  costs 

pj[^"*^    of  such  issues.      The   certificate  was,   therefore,  graated 

V.  without  authority,  and  cannot  deprive  the  phuntiff  of  the 

HONCXTON.  .  1.11.  .11    11  e 

costs  of  those  issues  to  which  he  is  entiued  by  the  terms  ot 
the  New  Rules.  Besides,  the  certificate  is  bad  on  anodier 
ground.  Even  if  the  Judge  had  power  to  grant  it,  onder 
the  statute  of  Anne  he  had  no  power  to  grant  it,  except  at 
the  time  of  the  trial.  Here  it  was  granted  behind  the  back 
of  the  party.  [Patteion^  J. — I  am  not  sure  that  that  was 
right.  Hie  Court  entertained  doubts  on  that  point  in 
Robinton  v.  MeuengerJ\ 

Per  Cubiah. — We  cannot  now  unravel  the  dedaion  b 
Mobinson  v.  Meuenger. 

Rule  refused. 


CoDBINGTON  V.  CUBLEWIS. 


An 


JJ^P^^^  JaAYLEY  shewed  cause  against  a  rule  nisi,  obtained  by 
plaintiff*^  at-  Peteridorff,  calling  on  the  plaintiff  to  shew  cause  why  die 
defendant  is  ir-  appearance  entered  by  him,  and  all  subsequent  prooeedingB, 
0^  Oie  w^  should  not  be  set  aside,  on  the  ground  of  its  not  foUowii^ 
-according       the  form  given  in  the  schedule  to  the  2  Wm.  4,  c.  39.     TTie 

to  the  sutute,"  .  .        i  i 

as  prescribed  in  form  given  in  the  schedule  to  the  statute  was,  '^G.  EL, 
tained  in  the'  attorney  for  the  plaintiff,  appears  for  the  defendant  C*  D., 
t^Wi^4  warding  to  the  statute.*  The  form  adopted  by  the  plain- 
c.  39.  (The      tiff  in  the  present  case  was,  ^^  John  Burt,  attorney  for  the 

Process  Act)   plaintiff,  appears  for  the  defendant Curlewis,''  (Hnitr 

ting  the  words  '^according  to  the  statute.''  Bay  ley  sub- 
mitted that  this  was  an  immaterial  omission,  and,  therefore^ 
did  not  vitiate  the  appearance.  In  Forbes  v.  Mason  (a%  it 
was  held  that  the  omission  of  immaterial  particles  in  the 

« 

(a)  Ante,  vol.  3,  p.  104. 
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writ  of  capias  would  not  constitute  such  an  irregularity  as        1841. 
the  Court  would  notice,  provided  the  omissions  did  not  alter   codrington 
the  meaning  of  the  writ.     Here  it  could  not  be  said  that     QjjJ[^^ra. 
the  omission  of  the  words  in  question  would  alter  the 
meaning  of  the  appearance  entered  by  the  plainti£ 

Peteridorffy  in  support  of  the  rule,  contended  that  a 
variety  of  cases  had  shewn  the  necessity  of  strictly  pursuing 
the  forms  given  by  the  Uniformity  of  Process  Act.  The 
form  given  in  the  schedule  as  to  what  the  appearance  ought 
to  be  was  materially  different  where  the  appearance  was 
entered  by  the  defendant  himself  or  by  the  plaintiff  for 
him.  If  the  appearance  was  entered  by  the  plaintiff's 
attorney  for  the  defendant,  without  stating  that  it  was  done 
according  to  the  statute,  an  inconsistency  and  illegality 
would  appear  on  the  record;  for  then  the  same  person 
would  appear  to  be  acting  as  attorney  both  for  the  plaintiff 
and  the  defendant,  which  was  illegal ;  HuUon  v.  Hutam  (6), 
Toddv.  Oompertz{c). 

WiOHTMAN,  J. — The  appearance  is  cleariy  irregular,  and^ 
therefore,  the  rule  must  be  made  absolute,  but  without  costs. 
The  ground  of  my  judgment  is,  that  the  appearance  en- 
tered by  the  plaintiff  is  not  in  conformity  with  the  direc- 
tions of  the  Uniformity  of  Process  Act,  It  is  necessary 
that  the  forms  prescribed  by  the  act  should  be  complied 
witL  The  present  rule  must,  therefore,  be  made  absolute, 
but  without  costs. 

• 
Rule  absolute,  without  costs. 

(a)  7  T.  R.  7.  (6)  Ante,  vol  6,  p.  296. 
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1841. 

In  the  matter  of  Hawdonb. 

A  conviction       y^  LEE  applied  for  the  re-admission  of  an  attorney 
to  extort  money  named  Hawdone,  the  nsoal  notices  haying  been  given. 

bv  means  of 
libels,  is  a  suf- 
ficient ground        Robiruon  appeared,  on  the  part  of  the  Law  InstitatioDj  to 

for  not  permit-  ^^      ,    ,  ' 

ting  an  attor.     oppose  the  Te-admission  of  the  applicant    The  grounds  of 
•fitted.  the  opposition  were,  that  he  had  been  twice  convicted  of 

conspiracy  with  other  defendants  to  extort  money  from  dif- 
ferent persons  by  means  of  libels  in  the  Paul  Pry  news- 
paper. For  the  first  offence  he  had  been  sentenced  to 
twelve  months' imprisonment,  and  for  the  second,  to  nine 
months'  imprisonment  Both  sentences  he  had  undeigMie. 
The  libels  in  question,  which  had  formed  the  fbundatioD  of 
the  conspiracy,  were  of  the  most  disgusting  and  revolting 
description*  On  these  grounds,  it  was  submitted^  that  the 
applicant  was  not  a  fit  person  to  be  placed  on  the  roll  of 
attorneys  of  the  Court 

F.  Lee  supported  the  application,  and  contended  that  the 
mere  feet  of  the  appUcant  having  been  convicted  of  such  an 
offence  as  conspiracy,  did  not  render  him  unfit  to  be  placed 

on  the  rolls  of  the  Court    In  the  case  of  Re (a)^ 

where  an  application  was  made  to  strike  an  attorney  off  the 
roll,  on  the  ground  of  his  having  been  convicted  of  a  con- 
spiracy, Mr.  Justice  Parke  refiised  the  application,  and 
made  use  of  these  observations:  ^'Tliere  are  no  cases  in 
which  there  is  more  variety  than  in  cases  of  conspiracy; 
they  vary  firom  the  highest  d^ree  of  enormity  to  the  lowest 
degree  of  culpability.  There  is  no  case  which  goes  the 
length  of  deciding  that  the-  mere  feet  of  having  been  con- 
victed of  a  conspiracy  is  a  sufficient  ground  for  striking  an 
attorney  off  the  roll"  All  that  the  Court  would  oonader 
in  this  case  was  the    fiict  of  the  oonvicdons;    and  ac- 

(a)  Ante,  Tol.  1,  p.  174. 
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cording  to  the  case  cited,  the  mere  &ct  of  conviction  was        1841. 

not  enough  to  warrant  the  Court  in  striking  an  attorney  j^JhTmlttepof 

off  the  roll ;  if  not,  it  could  not  be  a  sufficient  ground  for     Hawdone. 

preventing  his  getting  on  the  roll     It  was  admitted  that  he 

had  been  punished  for  the  o£fence.     But,  if  this  opposition 

was  allowed  to  prevail,  his  punishment  would  be  never^ 

ending,  as  the  conviction  would  operate  as  a  perpetual 

disability,  that  could  hardly  be  considered  as  consistent  with 

justice.     In  the  case  of  the   The  King  v.  Greenwood  {a\ 

where  an  attorney  had  been  absolutely  struck  off  the  roll 

for  malpractice;  on  apptication  afterwards,  he  was  allowed 

to  be  re-admitted ;  and  the  Court  then  observed,  ^'  that  the 

striking  off  the  roll  was  not  to  be  understood  as  a  perpetual 

disability,  but  was  sometimes  meant  only  as  a  punishment, 

and  might  be  considered  in  the  light  of  a  suspension  only, 

if  the  Court  sees  cause."    For  these  reasons,  and  on  the 

authority  of  the  cases  cited,  it  was  submitted  that  the 

applicant  was  entitled  to  be  re-admitted. 

WiGHTMAN,  J. — I  am  of  opinion  that  a  person  who  has 
been  convicted  of  a  conspiracy  to  extort  money  by  means 
of  libels,  is  not  a  fit  person  to  be  placed  on  the  roll  of 
attorneys  of  this  Court 

Re-admission  refused. 


(a)  1  W.  Black.  223. 


Doe  d.  Pitcher  «•  Roe. 

M^  ORTESCUE  shewed  cause  against  a  rule  nisi,  obtained  Where  a  de- 
by  Petersdorffy  calling  on  the  tenant  in  possession  of  certain  ^TOtme^ 
premises  in  the  county  of  Surrey,  to  shew  cause  why  he  should  ^•^"g  l»cn 
not  deliver  up  the  said  premises,  or  why  an  attachment  session  by  the 
should  not  issue  against  him  for  having  improperly  possessed  possession 

given  to  the 
lessor  of  the  oUintifl^  afterwards,  on  the  same  day,  forcibly  resumed  possession  of  the  premises, 
the  Court  ordered  a  writ  of  restitution  to  issue  within  a  week,  the  defendant  paying  the  costs 
of  the  application  for  the  writ. 

R  B  B  2 
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1841.        himself  of  them.      The  facts,  material   for  the  pEesent 

inquiry,  were,  that  the  tenant  had,  as  it  was  suggested, 

irregularly  possessed  himself  of  the  premises  in  question 

after  the  lessor  of  the  plaintiff  had  been  let  into  possesaon. 

A  rule  of  Court  was  then  obtained  for  a  writ  of  restitutioii, 

and  the  writ  issued  accordingly.     The  sheriff's  offioeri 

accordingly  proceeded  to  the  premises  in  the  afkemoon, 

and  having  dispossessed  the  tenant,  gave  possessioD  of 

them  to  the  lessor  of  the  plaintiff.     In  the  night  of  the 

same  day,  the  tenant  came  to  the  premises  and  took  fiircible 

possession  of  them.     On  this  state  of  &cts,  the  present 

rule  was  obtained.     It  was  submitted  that  the  tenant,  being 

in  possession,  the  proper  course  for  the  lessor  of  the  plaintiff 

to  pursue  was  to  bring  an  action  of  ejectment,  so  that  the 

respective  rights  of  the  parties  might  be  tried  according  to 

the  course  of  the  law,  and  not  by  this  summaiy  application  to 

conclude  the  question.     The  tenant  claimed  under  the  will 

of  the  same  ancestor  as  the  present  applicant;  and,  being 

in  possession,  the  Court  would  not  look  to  the  means  by 

which  that  possession  was  acquired,  but  would  leave  the 

party  who  now  sought  to  disturb  the  possession  to  the  oaiial 

remedy  which  the  law  prescribed,  namely,  an  ac^tion  of 

ejectment     In  the  case  of  Kingsdole  v.  Mann(a)f  the 

sheriff  delivered  possession  by  virtue  of  a  habere  fiuaas 

possessionem,  in  the  morning.    Some  hours  after  the  sheriff 

was  gone,  the  party  in  possession,  the  defendant,  came  and 

turned  him  out  again.      The  Court  then  said,   ^^If  the 

plaintiff  had  been  turned  out  immediately  after  he  was  pat 

into  possession,  or  while  the  sheriff  and  his  officers  were 

there,  an  attachment  might  have  been  granted;  for  this  had 

been  a  disturbance  to  the  execution,  and  a  contempt ;  bat 

being  several  hours  after,  curia  dubitavit"    Secondly,  it  was 

agreed  ''that  the  Court  might  grant  a  new  habere  facias 

possessionem,  if  the  fieri  was  not  returned."    In  that  case, 

therefore,  only  a  few  hours  having  elapsed  between  the 

(a)  1  Salk.  331. 
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poeseflsion  being  taken  and  the  interference  of  the  defend-       1841. 

ant,  the  Court  refused  an  attachment    Here  a  much  longer  j^^j^^'SemT 

space  of  time  had  elapsed  between  the  time  of  giving  and  Pitchee 
resuming  possession,  and^  therefore,  the  Court  vrould  not        Roe. 
interfere  as  proposed. 

Peteridorffy  contra,  was  stopped  by  the  Court 

WiGHTMAN,  J. — ^I  shall  not  make  the  rule  absolute  for  an 
attachment;  but  I  shall  make  it  absolute  for  a  fresh  writ  of 
restitution,  to  be  executed  within  a  week.  The  rule  for 
the  writ  of  restitution  on  the  former  occasion  was  rendered 
perfectly  abortive  by  the  conduct  of  the  defendant  He 
must  pay  the  costs  of  this  application,  also  within  a  week. 

Rule  absolute  accordingly. 


Ezparte  Faith  and  Another. 

mJrl»  CHAMBERS  moved  for  a  rule  to  shew  cause  why  if  an  attoroer 
an  attorney  of  this  Court  should  not  pay  over  a  sum  of  150i  ch^a^'j^r^^f 
to  the  applicant,  under  these  circumstances.     The  attorney  steward,  money 

,  from  his  clieDty 

against  whom  the  application  was  made  was  steward  of  a  which  it  is  sug- 
manor  in  which  the  fines  to  the  lord  were  uncertain.     The  properly'so  re- 
applicants  were  the  surrenderees  of  copyhold  lands  in  the  ^  *^!f  *  ^^® 
manor,  on  which  they  were  about  to  build  houses ;  and  it  compel  him, 
was  agreed  between  them  and  the  steward,  on  the  part  of  refund  it. ' 
the  lord,  that  a  certain  fine  of  10^.  per  house  should  be 
taken  in  lieu  of  the  uncertain  fines,  and  a  deed  between  the 
lord  of  the  manor  and  the  applicants  was  executed  to  that 
effect     The  steward  acted  as  attorney  for  the  applicants  in 
this  particular  transaction;  and  besides  charging  them  a 
sum  of  502.  for  costs  as  attorney,  he  exacted  an  amount  of 
150/.  in  lieu  of  fees,  which  he  claimed  as  compensation 
for  the  loss  of  fees  on  the  transaction  as  steward.     On  com- 
munication with  the  lord  of  the  manor,  it  was  ascertained 
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Ex  parte 

Faith 

and  Another. 


that  he  had  no  right  to  those  fees.  The  object  of  the 
present  application  was  to  compel  him  to  refund  the  latter 
amount 

WiGHTMAN)  J. — Having  received  that  sum  as  steward  ? 

M.  Chambers.    He  was  acting  as  attorney  far  the  appli- 
cants at  the  same  time  that  he  received  it. 

WiGHTMAN,  J. — ^I  don't  think  that  the  accidental  drcom- 
stance  of  a  steward  acting  as  an  attorney  at  the  time  of 
receiving  certain  money  in  the  character  of  steward  renders 
him  liable  to  be  called  on  summarily  to  refund  that  money. 
I  think  that  would  be  carrying  the  cases  much  further  dian 
any  of  them  have  hitherto  gone. 

Rule  refused  (a). 

(a)  See  Ex  parte  Corpus  Christi     over  a  steward  who  is  alao  an 
CoUege,  6  Taunt.  105,  as  to  the      attorney, 
summary  jorisdictbn  of  the  Court 


Where  an  at- 
torney applies 
to  bo  struck  off 
the  rolls  at  his 
own  request, 
the  affidavit 
supporting  the] 
application, 
must  be 
stamped. 


Elzparte  Watkins. 

rv  ARREN  applied,  at  the  instance  of  an  attorney,  that 
he  might  be  struck  off  the  roll,  he  being  desirous  of  leaving 
the  profession.  The  affidavit,  on  which  the  facts  supporting 
the  application  were  stated,  was  not  stamped;  and  after 
the  decision  of  the  matter  of  Templeman  v.  Reed{a),  such  an 
affidavit  ought  to  be  stamped,  according  to  the  provisions  of 
the  55  Geo.  3,  c.  184,  notwithstanding  the  5  Grea  4,  c  41. 

Coleridge,  J. — I  find,  on  inquiry  irom  the  Master,  that 
such  an  affidavit  has  always  been  required  to  be  stamped. 


Application  refused. 


(a)  Jnte,  p.  962. 


re- 

d 

in 
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1841. 
MiEBS  9*  LOCKWOOD. 

FT  ARREN  shewed  cause  against  a  rule  nisi,  obtained  by  where  a 

C.  Jones,  calling  on  the  plaintiff  to  shew  cause  why  the  IjJ^^  tok^^t 

replevin  bond  in  this  case  should  not  be  set  aside,  or,  in  *  p«°i^ity, 

the  alternative,  why  proceedings  thereon  should  not  be  9ie  amount  of 

stayed  on  payment  of  12i  7#.,  the  appraised  value  of  the  fa,  and  wlST 

goods  distrained,  together  with  the  costs  of  assigning  the  ^*"^tio°  *^* 

bond.     It  was  an  action  brought  on  a  replevin  bond.    The  indemnify  the 

bond  was  dated  on  the  17th  September,  1840,  and  assigned  granting  the 

Febroary  1841.   The  amount  of  rent  claimed  was  13i ;  the  !^^^^^  thtt** 

valne  of  the  goods  distrained,  as  appeared  by  the  appraise-  ^  ^^  ^^ 

ment,  was  12L  7«.;  and  the  amount  of  the  penalty  in  which  in  September, 

the  replevin  bond  was  taken,  was  50L    One  of  the  terms  in-  Februiu7?  but" 

troduced  into  the  condition,  besides  the  usual  terms  provided  "^  ^^^t^*)^ 

by  the  statute  of  the  11  Geo.  2,  c  19,  s.  23,  was,  that  was  made  till 

Easter  Term, 

the  defendant  should  indemnify  the  sheriff  for  granting  the  the  Court  re. 
replevin.     The  first  objection  to  the  bond  was,  that  the  aside  on  ^ose 
penalty  was  taken  in  a  greater  sum  than  double  the  value  of  ^J|^!^*2? 
the  goods  distrained ;  and,  secondly,  that  a  term  was  intro-  it  was  objec. 
daced  into  the  condition  which   was  not   authorized  by  the  bond  should 
the  11  Geo.  2,  c.  19,  s.  23.     No  doubt  the  section  in  J^^ounr«d 
question  provided  that  the  amount  in  which  the  bond  was  *****  ^*>«  fr«: 

*  *  ^  quent  practice 

to  be  taken,  should  be  in  double  the  value  of  the  goods  so  to  do,  and 

distrained,  and  no  provision  was  introduced,  authorizing  the  ^cre  the  only 

sheriff  to  obtain  fipom  the  person  replevying  a  bond  of  in-  fnt^^J^n^ "°' 

demnity ;  but,  as  against  this  defendant,  the  bond  was  valid  >et  it  aside. 

to  the  extent  ot  the  penalty  in  liquidation  of  the  rent  due  on  which  the 

and  the  double  costs.     Tliere  was  nothing  in  the  section  pr^eedings^on 

in  question  to  prevent  the  sheriff  from  taking  a  bond  con-  2/*?^*^^^' 

ditioned  in  the  manner  here  admitted.     No  authority  could  instance  of  the 

be  produced  which  shewed  that  the  bond  must  be  in  strict  payment  of  the 

conformity  vnth  the  terms  of  the  statute.     In  Austen  v.  "f^J^^iSLdll"*' 

Howard  (a)  it  was  held  that  the  bond  might  be  given  by  '[**'*y^  ^®" 

-,  «      »•    .  ^     >  m  -  amount  of  rent 

(a)  7  Ttont.  as ;  See  Hucker  v.  Oordtm,  3  Tyr.  107.  due,  the  double 

costs,  and  the 

costs  of  the  application. 
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1841.       only  one  surety.     In  Dunbar  v.  Dunn  (a)»  the  maigmal 
j^M^T''^    ^ote  wasj  *^  asheriff  taking  a  bond  with  sureties  from  a  tenant 
^     V-  replevying  his  goods  distrained  for  rent,  is  not  bound  to 

pursue,  m  every  respect,  the  terms  of  the  11  Gea  2,  c  19, 
&  23 ;  and  a  bond  conditicmed  to  prosecute  the  action  with 
effect,  and  to  indemnify  the  sheriff  is  good,  and  may  be 
assigned  and  proceeded  on  in  the  name  of  the  assignee  nnder 
the  statute,  although  it  does  not  require  by  the  oonditkn, 
that  the  suit  shall  be  prosecuted  '  without  delay,'  and 
although  it  contains  an  undertaking  to  indemnify  the 
sheriff."  That  was  a  decision  on  error  in  the  Exchequer 
Chamber,  and  the  Court  finally  declared,  ^  that  the  cod« 
dition  to  indenmify  the  sheriff  was  consistent  with  die 
established  forms  of  replevin-bonds  as  used  in  pracdce ;  and 
that  there  was  no  necessity  to  pursue  so  strictly,  as  it  had 
been  urged,  the  defendant  ought  to  have  done,  the  language 
of  the  statute  in  taking  such  bonds,  as  the  1 1  Grea  2  had 
not  declared,  that  bonds  taken  in  any  other  than  a  presented 
form,  should  be  void.  They  observed  that  the  form  of  the 
bond  now  in  use  was  common  before  the  statute,  and  the 
condition  was  in  every  respect  reasonable  and  unobjectioD- 
able ;  and  that  the  sheriff  would  be  also  entitled  to  take 
another  bond  for  his  own  indenmity,  if  that  part  of  the 
condition,  which  was  now  objected  to,  were  to  be  excluded; 
the  effect  of  which  would  be  to  put  the  party  to  the  expense 
of  two  bonds."  Again,  in  Short  v.  Hubbard  (b)  it  was 
held,  that  a  replevin-bond  taken  by  the  sheriff,  and  con- 
ditioned for  appearance  at  the  next  county  Court;  prose- 
cuting the  plaint  with  effect ;  making  a  return  if  adjudged; 
and  indemnifying  the  sheriff  from  all  charges  and  damages 
by  reason  of  the  replevin,  was  authorized  by  the  above 
statute.  Then  as  to  the  amount  of  the  penalty  which  it 
was  suggested  was  excessive.  In  the  cases  of  JSraiuv. 
Brander{c),  Concanen  v.  L^tkbridge  ((Q,  Bakery.  Garrati(e), 

(a)  10  Price,  64.  (c)  2  H.  BL  647. 

ib)  2  Bing.  349 ;  9  Moo.  667 ;      id)  2  H.  Bl.  36. 
10  Moo.  107.  (e)  10  Moo.  324  ;  3  Bing.  56. 
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and  Ward  v.  Henley  (a),  the  amount  of  the  penalty  of  the  1841. 
bond  was  greater  than  double  the  value  of  the  goods  distrained, 
and  yet  no  objection  was  taken  to  the  bond  on  that  account 
If  it  had  been  regarded  as  an  objection,  it  would,  no  doubt, 
have  been  taken.  These  two  classes  of  cases,  therefore, 
shewed,  on  the  one  hand,  that  it  was  not  objectionable  for 
a  sheriff  to  introduce  a  clause  for  his  own  indemnity  into 
the  condition,  and  on  the  order  that  there  was  no  objection 
to  taking  the  bond  in  a  penalty  more  than  double  the 
amount  of  the  goods  distramed.  So  fer  as  to  the  first 
dause  of  the  rule,  which  referred  to  the  supposed  irregularity 
in  the  bond.  Then  as  to  the  terms  on  which  the  proceed- 
ings in  the  action  might  be  stayed*  It  appeared,  by  the 
affidavits,  that  the  action  was  tried  on  the  1st  December, 
1840,  and  a  verdict  found  in  favour  of  the  former  defendant. 
Judgment  was  signed,  and  the  costs  were  taxed  at  91 L  No 
part  9f  that  sum,  or  the  value  of  the  goods,  had  been  paid. 
A  writ  of  retomo  habendo  issued,  and  the  return  to  it  was 
that  the  goods  had  been  eloigned.  In  the  case  of  Hunt  v. 
Round  (6),  Mr.  Justice  Pattesan  was  of  opinion,  that  the 
terms  on  which  the  proceedings  in  such  an  action  as  the 
present  might  be  stayed,  were  the  payment  of  the  value 
of  the  goods  distrained,  the  double  costs  and  the  costs  of 
the  application.  The  case  of  GingeU  v.  TumbuU  (c)  was 
not  inconsbtent  with  his  Lordship's  view. 

C01.BBIDGE,  J. — Suppose,  instead  of  the  clause  of  in- 
demnity being  introduced  into  this  bond,  a  second  bond  had 
been  taken,  could  that  bond  have  been  assigned  ?  Suppose 
a  person  came  to  the  sheriff  for  a  replevin,  and  he  said  he 
was  willing  to  give  a  bond  in  double  the  amount  of  the 
goods  distrained,  could  the  sheriff  say  that  he  would  not 
grant  a  replevin  unless  a  bond  in  a  greater  amount  was 
given? 

(a)  1  Y.  &  J.  286.  (c)  3  Bing.  N.  C.  881 ;  5  Scott,  153. 

(6)  AtUe^  vol.  2,  p.  558. 
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1841.  Warren.    Whether  the  sheriff  would  have  power  to  do 

that  was  not  neceffiary  here  to  determine;  but  it  was 
quite  clear  that  the  sheriff  had  a  right  to  demand  audi  a 
bond  for  his  own  indemnity.  That  was  decided  in  the 
case  of  Blackett  v.  Criuop  (a). 

C<»<ERiDOB,  J. — ^I  do  not  see  what  was  the  use  of 
having  the  goods  appraised  if  the  value  of  them  was 
immateriaL 

C.  Jone9i  in  support  of  the  rule,  contended,  that  as 
the  bond  in  question  must  have  been  considered  as  given 
under  the  authority  of  the  statute,  it  was  necessary  to 
see  what  power  was  ^ven  by  the  statute  to  the  sheriff  in 
such  a  case.  The  object  of  the  statute  was  to  give  the 
tenant  an  opportunity  to  try  the  right  of  the  landlord  to 
distrain  the  goods,  if  he  gave  adequate  security  to  the  sheriff 
for  that  purpose.  The  words  of  the  statute  were,  *^  tibat 
all  sherifis  and  other  officers,  having  authority  to  grant 
replevins,  may,  and  shall,  in  everv  replevin  of  a  distress  fiir 
Zt,  take  in  their  own  n^nes.  ^m  L  plaintiff.  «nd  two 
responsible  persons  as  sureties,  a  bond  in  double  the  value 
of  the  goods  distraint  (such  value  to  be  ascertained  by  the 
oath  of  one  or  more  credible  witness,  or  witnesses^  not 
interested  in  the  goods  or  distress,  which  oath,  the  person 
granting  such  replevin,  is  hereby  authorized  and  required  to 
administer)^  and  conditioned  for  prosecuting  the  suit  with 
effect,  and  without  delay ;  and  for  duly  returning  the  goods 
and  chattels  distrained,  in  case  a  return  shall  be  awarded, 
before  any  deliverance  be  made  of  the  distress.  Hie  dieiiff 
was,  therefore,  bound  by  the  words  of  the  statute  to  take  the 
bond  in  double  the  value  of  the  goods.  If  he  was  not,  then 
he  might  render  the  statute  a  mere  dead  letter.  Where  the 
amount  of  the  goods  seized  was  only  5L  he  might  demand  a 

(a)  1  Ld.  Raym.  278. 
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bond  for  1000/L  It  was  trae  that  a  number  of  cases  bad  been  1 841. 
cited  in  wbich  the  question  bad  not  been  raised^  but  none  in 
which  it  had  been:  consequently  no  decision  had  been 
pronounced  directly  upon  the  point  In  the  case  of  JSvaiw 
V.  Brander,  already  cited,  which  was  an  action  on  the  case 
against  the  sheriff  for  taking  insufficient  pledges  in  replevin, 
he  was  held  to  be  liable  in  damages  to  the  extent  of  double 
the  value  of  the  goods  distrained,  but  no  farther.  There, 
the  amount  of  the  goods  distrained  was  17^  5s.  Sd.,  and 
the  penalty  of  the  bond  80/«  The  Lord  Chief  Justice 
inquired  whether  the  bond,  being  taken  in  more  than  double 
the  value  of  the  goods  distrained,  according  to  the  directions 
of  11  Gea  2,  c.  19,  was  good.  The  answer  given  by  the 
counsel  in  the  cause  was,  that  it  was  good  as  against  the 
Bheri£  The  question,  therefore,  as  to  the  validity  of  the 
bond  as  against  the  person  replevying,  was  not  decided.  The 
question,  however,  put  by  the  Chief  Justice,  showed  that  he 
doubted  the  validity  of  such  a  bond;  and  the  answer  given 
implied  an  admission,  that,  as  against  the  par^  giving  the 
bond,  it  would  not  be  good.  Another  part  of  the  answer 
was,  that  this  action  was  founded  on  the  statute  of  the 
13  Edw.  1,  c  2  (Westminster  2),  and  not  on  the  11  Gea  2, 
c  19 ;  that  there  was  no  particular  limitation  of  the  sum  in 
which  those  pledges  should  be  bound*  That  abo  was  an 
admission,  that  if  the  bond  had  been  taken  pursuant  to 
the  11  Gea  2,  c.  19,  it  would  not  have  been  valid.  The 
Court,  too,  intimated  a  strong  opinion  as  the  ground  of 
recommending  a  settlement  of  the  case,  that  as  to  the 
sureties,  '*  their  responsibility  was  limited  by  that  statute,  to 
double  the  value  of  the  goods  distrained,  which  sum  ought 
to  be  the  measure  of  damages  against  the  sheriff."  In  the 
case  of  Dunbar  v.  Dunn,  the  question  was  not  brought 
before  the  Court,  and,  therefore,  that  case  did  not  affect  the 
present  With  respect  to  the  point  regarding  the  indemnity 
of  the  sheriff,  the  authorities  seem  to  show  that  the  sheriff 
might  introduce  a  clause  of  indemnity  into  the  condition. 
The  question  then  was,  supposing  the   Court  to  be  of 
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184  L       opinion  that  the  bond  was  valid,  on  what  terms  the  party 

^^^^[[^    could  be  relieved  ?    It  was  submitted,  that  as  the  applicatioa 

••  was  here  made  by  the  suretiesf,  they  would  not  be  requbed 

to  pay  more  than  the  value  of  the  goods  distrained,  the 

single  costs  in  the  action^  and  the  costs  of  the  applicatioa. 

Cur.  adv.  mdi. 

CoLEftiDOB,  J. — ^This  was  a  rule  obtained  for  settiog 
aside  a  replevin  bond,  or  staying  the  proceedings  thereon* 
upon  payment  of  12L  7«.,  the  appraised  value  of  the  goods 
distrained,  with  the  costs  of  assigning  the  bond.  The  irre- 
gularity alleged  as  the  ground  for  the  first  alternative  of  the 
rule  is,  that  the  bond  has  been  taken  in  a  penalty  of  501, 
the  value  of  the  goods  being  only  12L  7«.,  and  the  statute 
11  Geo.  2,  c.  19,  enacting  that  it  shall  be  taken  in  doable 
the  value  of  the  goods  distrained.  The  condition  of  the 
bond  was  not  only  for  appearing  and  prosecuting  the  suit 
with  effect  and  without  dely,  and  for  making  return  of  the 
goods,  if  a  return  was  awarded,  but  for  indemnifying  the 
sheriff  for  granting  the  replevin.  It  is,  therefore,  not  simply 
a  bond  under  the  statute  of  Greo.  2.  The  practice  of  adding 
the  condition  for  the  sheriff's  indemnity  ia  not  only  fi^oent 
but  of  long  standing.  In  Morgan  v.  Oriffith{a)y  I  find  it 
stated  by  Lee,  Ch.  J.,  in  delivering  the  judgment  of  the 
Court,  that  it  is  a  condition  in  all  replevin  bonds;  and 
as  this  judgment  was  delivered  in  M.  T.,  14  Greo.  2,  only 
three  years  after  the  passing  of  the  statute  of  the  11  Gea  2, 
c  19,  the  practice  had  probably  been  in  existence  befove, 
and  was  not  affected  by  it.  It  would  certainly,  therefore, 
not  be  proper  for  me  to  set  aside  this  bond,  on  account  of 
the  insertion  of  this  condition ;  and  if  so,  I  think  it  equally 
follows  that  I  ought  not  to  set  it  aside  on  account  of  the 
penalty  being  increased  beyond  the  amount  specified  by 
the  statute.  For,  although  it  is  not  very  easy  to  trace  with 
certainty  the  practice  as  to  sherifis'  bonds,  and  perhaps  it 

(a)  7  MocL  380. 
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has  not  always  stricdj  followed  the  several  provisions  of  the        1841. 
statutes  of  Westminster  2,  and  11  Geo.  2,  c.  19,  yet  I  think    ''"^^^ 
it  appears  that  the  sheriff  has  been  long  allowed  to  take  but  ^        r. 
one  bond  under  both ;  and  if  he  may  insert  more  in  the  * 
condition  than  the  latter  statute  alone  authorizes,  there  is 
nothing    unreasonable    in  allowing   him   to   add    to    the 
amount  of  the  penalty  in  proportion.     No  case  was  cited 
in  which  the  Courts  have  set  aside  a  bond  for  this  irregu-   - 
larity;  although  in  many  cases  which  have  been  brought 
before  them,  and  which  have  been  cited  in  the  aigument, 
the  same  ground  of  objection  existed.     Whether  such  a 
bond  as  this  is  properly  assignable,  and,  if  assignable,  to 
what  extent  the  assignment  will  operate,  are  very  diffe- 
rent questions,  which,  however,  I  do  not  feel  myself  called 
upon  to  decide  on  the  present  motion.     The  bond  was 
executed  in  September  last,  and  assigned  in  February,  and 
it  appears,  by  the  a£Bidavits,  that  the  proceedings  com- 
menced in  that  month.     If^  therefore,  the  obligors  wished 
to  set  it  aside  for  any  irregularity,  or  non-compliance  with 
the  statute,  by  the  summary  interference  of  the  Court,  they 
were  bound  to  make  their  application  more  promptly  (a)» 
I  wish,  however,  to  be  understood  as  in  no  respect  sanc- 
tioning the  practice.     On  the  contrary,  it  seems  to  me  veiy 
objectionable  for  the  sheriff,  as  a  public  officer,  not  to  abide 
by  the  plain  directions  of  the  statute.     He  can  incur  no 
risk  if  he  does,  and  acts  with  common  prudence ;  and  it 
might  lead  to  oppression,  if  he  could  refuse  a  replevin, 
because  the  owner  of  the  things  distrained  was  not  in  a 
condition  to  find  sureties  to  a  laige  and  indefinite  amount 
I  only  refuse  to  interfere  in  this  way,  on  account  of  the 
firequency  of  the  practice  and  the  lateness  of  the  applica- 
tion.    It  remains  to  consider  the  latter  branch  of  tins  rule : 
on  what  terms  the  proceedings  may  be  stayed.     It  seems  to 
me,  that  my  Brother  Patteson  has  laid  down  the  true  rule 
in  thb  matter,  founded  on  the  right  principle,  in  the  case 
cS  Hunt  V.  Round  (b).    The  replevin  deprives  the  landlord 

{a)  This  role  was  obtained  in  Easter  Term, 
(a)  Amtet  vol.  3,  p.  568. 
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1841.       of  the  security  of  the  goods  distrained^  and  the  statnte 
"^^"^^^^^     n  Geo.  2,  c,  19,  was  passed  to  prevent  vexatious  replevins; 
V'  and  it  gives  the  landlord  the  security  of  the  two  sureties 

and  the  double  costs;  but  that  is  sdll  with  reference  to  the 
two  objects,  the  amount  of  the  rent  and  the  value  of  the 
goods^  If  the  rent  is  less  than  the  value  of  the  goods,  the 
object  of  the  statute  is  satisfied,  by  giving  the  amount  of 
the  rent  and  the  double  costs ;  if  the  amount  of  the  rent 
exceeds  the  goods,  then,  in  order  to  satisfy  it,  the  landlord 
is  entitled  to  the  value  of  the  goods,  with  the  costs,  as 
before.  In  this  case,  the  rent  is  13/L,  the  goods  have  been 
appraised  at  122.  7«.,  and  no  question  has  been  raised  on 
the  valuation.  On  payment,  therefore,  of  122.  7$*,  with 
double  costs,  and  the  costs  of  this  application,  let  the  latter 
branch  of  the  rule  be  made  absolute. 

Rule  accordingly. 


Blunt  r.  Haslop. 
{Before  the  four  Judges.) 

In  an  action  on  ASSUMPSIT  on  an  attorney's  bill  for  business  done  in 

m,  theda/on  ^he  couTtB  of  law  and  equity.    Plea,  that  the  bill  was  not 

U^rod'^iTnoT  ^"^J  d®^^©'^  according  to  the  statute,  one  month  befone 

to  be  reckoned  action  was  broueht    Issue  thereon.    A  verdict  was  taken  for 

M  one  of  the  ,  , 

days  of  the  the  plaintiff,  subject  to  an  application  to  enter  a  nonsuit,  on  the 
ihecli^rt^  ground  that  the  action  had  been  brought  too  soon.  It  was 
the  statute.       proved  that  the  bill  was  delivered  in  the  course  of  the  12th 

of  January :  the  action  was  brought  on  the  9th  of  Febniaxy. 

A  rule  for  a  nonsuit  having  been  obtained, 

Channellp  Serjt,  shewed  cause.  The  question  is,  whether 
the  day  of  the  deliveiy  is  to  be  reckoned  inclusive  or  exclu- 
sive? If  the  former,  the  action  is  well  brought  It  ought  to 
be  so  reckoned.  Where  computation  of  a  day  is  to  be  made 
fix>m  an  act  done,  the  day  on  which  the  act  is  done,  is  to 
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be  included  in  the  reckoning.  Therefore,  when  the  law  1841. 
requires  a  month's  notice  of  action  to  be  given,  the  month  Bluot 
begins  with  the  day  on  which  the  notice  is  seired.  Castle  ^J'' 
V.  Burditi  (a),  GUusington  v.  Rawlins  (6).  The  mode  of 
reckoning  the  time  must  depend  on  the  reason  of  the  act, 
and  on  the  circumstances,  Lester  v.  Garland  (c).  And, 
therejfbre,  notice  of  an  offence  under  the  9  Geo.  1,  c.  22, 
given  to  the  hundred  two  days  after  the  fire  happened,  was 
held  to  be  time,  Pellew  v.  East  JFonford  (d) ;  and  in  trespass 
against  a  justice  of  the  peace  for  false  imprisonment,  it 
appeared,  that  the  plaintiff  was  discharged  {com  prison  on 
the  14th  of  December,  and  the  writ  issued  on  the  14th  of 
June;  and  it  was  held,  that  the  action  was  commenced 
within  the  six  months,  Hardy  v.  Ityle  (e).  Here  the  dr- 
cumstances  show  a  sufficient  means  of  taxation  given  to  the 
defendant,  the  object  of  the  statute  has  been  fulfilled ;  and 
the  action  is  maintainable. 

Alexander  and  Butty  in  support  of  the  rule.  The  statute 
requires  that  the  party  shall  have  the  best  means  of  inquiring 
into  the  reasonableness  of  the  charges,  and  must  be  construed 
as  favourably  as  possible  for  him :  thus,  the  leaving  a  biU 
at  his  house,  or  counting-house,  is  not  enough,  it  must  be 
left  with  him.  Brooks  v.  Mason  (/),  HUIy.  Humphreys(ff). 
In  computing  the  time  of  credit  on  a  mercantile  contract, 
the  day  on  which  the  contract  is  made  is  to  be  excluded 
from  the  reckoning,  Webb  v.  Fairmaner  (A).  There,  Lester 
V.  Garland  was  referred  to  by  Parke,  B.,  as  settling  the 
principle,  that  the  day  on  which  the  contract  was  entered 
into  ought  to  be  excluded ;  and  Pellew  v.  WanfordiSi  in  like 
maimer,  an  authority  against  the  plaintiff  in  this  case.  The 
principle  laid  down  in  the  cases  now  cited  must  be  applied 
here. 

(a)  3  Term  Rq).  623.  (e)  4    Man.  &   R7I.    395  ;    9 

(6)  3  East,  407.  Bam.  &  Cress.  603. 

(c)  15  Ves.  248.  (/)  1  Hen.  Bl.  290. 

((2)  4  Man.  &    Ryl.  130 ;    9         (jf)  2  Bos.  &  P.  343. 
Bam.  &  Cress.  134.  (A)  6  Dowl.  P.  C.  649. 
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V 


1841.  Lord  Denman,  C.  J. — This  action  was  brought  too  aooo. 

The  statute  says,  that  the  party  is  to  have  one  month  after 
the  deliveiy  of  the  bill  If  the  day  on  which  the  deliv^y 
takes  place  is  to  be  reckoned  as  part  of  the  month,  then  he 
will  not  have  the  full  time ;  and  it  is  better  that  that  portion 
of  a  day  should  be  given  in,  than  that  he  should  be  deprived 
of  part  of  the  time  which  the  statute  says  he  shall  have. 

The  other  Judges  concurred. 

Per  Curiam. — Rule  for  a  nonsuit  absolute  (a). 

{a)  See  Young  v.  Higgon,  ante  8«  I,  the  time  must  be  computed 

vol.  8,  p.  212,  where  it  was  held,  ezclnsiyeboth  of  the  day  of  giving 

that  in  a  notice  of  action  against  the  notice  and  biinging  the : 
a  magistrate  under  24  Geo.2»  c.  44, 


Knight  v.  Thynnib. 
Bail  in  error  is  mLATT  shewed  cause  against  a  rule  obtained  by  W.  H. 
"?  "^J'^t  W^^^^^^f  ^^^  drawing  up  the  rule  for  the  allowance  of  a  writ 
is  of  error,  of  error^  coram  nobis^  without  putting  in  baiL  It  wpeared, 
as  it  is  not  a'  fi'om  the  affidavits,  that  Lord  Edward  Thynne  granted  an 
exe^iridorbnt  Minuity  to  Sir  William  Rawlings,  during  the  joint  lives  of  Sr 
the  plaintiflF       William  Rawlincs  and  Lord  Edward  Thynne.     Mr.  Thomas 

may  apply  to  ^    ^      ^  •  ,     "^ 

the  Court  for  Duncombe  joined  with  Lord  Thynne  in  a  warrantof  attorney, 
oat  execation*  ^  secure  the  payment  of  the  annuity.  Judgment  was  sgned 
^j^jjj^**  on  this  warrant  in  the  year  1834.  Since  then,  a  sum  of 
cording  to  dr-  between  1,700ZL  and  1,800^  became  due  on  the  annuity 

cimstftiicet. 

deed.  Sir  William  Rawlings  died ;  and  the  judgment  was 
now  revived  by  scire  &cias,  at  the  instance  of  the  exe- 
cutors of  Sir  William  Rawlings.  A  writ  of  error,  oonim 
nobis,  had  been  sued  out  by  Mr.  Duncombe,  on  the  ground 
of  error  in  process,  the  objection  being  that  it  appeared  by 
the  judgment,  that  the  defendant  had  been  brou^t  into 
Court  by  bill,  that  species  of  proceeding  having  been 
abolished  in  the  year  1834,  by  the  provisions  of  the  Uni- 


W.  H.  TFatsan,  in  support  of  the  rule,  subnutted  that  it 
was  quite  clear  the  statutes  in  question  did.  not  apply  to 
cases  of  error  in  &ct.  The  case  of  Gibbs  y.  Trevanum 
was  an  authority  to  that  effect,  with  regard  to  error  coram 
nobis.  In  Levi  ▼•  Prieei  the  Court  of  Exchequer  held  that 
a  writ  in  error  coram  Yobis  was  equally  unnecessary.  The 
case  dl Birch  v.  Tmte(c)  was  to  the  like  efhcL 

WioHTMAN,  J. — It  depends  upon  whether  the  writ  of 

error  is  a  supersedeas  or  not  If  it  is  a  supersedeas,  the 

defendant  should  put  in  bail ;  if  not,  there  is  no  reason 
why  he  should 

W.  H.  WaUim. — ^The  statutes  only  applied  to  those 
cases  where  there  was  an  appeal  from  one  Court  to  another ; 

(a)  Jbite.  YoL  8,  p.  140.  (c)  8  East,  412. 

(6)  AMUt  voL  5,  p.  776* 

VOL.  IX.  8  s  s  n.  p.  c 
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fexmity  of  Process  Act  Ilie  first  objection  to  this  writ  of 
error  wa&,  that  in  the  warrant  of  attorney  was  contained  a 
release  of  all  errors.    That  alone  was  a  sufficient  answer  to  ^' 

the  application.  Secondly,  that  the  statutes  of  the  3  Jac.  1, 
c  8,  and  the  6  Greo.  4,  c.  96,  clearly  required  bail  to  be 
g^yen  in  this  species  of  writ,  as  well  as  in  any  other. 

WiQHTMAK,  J. — The  cases  of  Gihbi  v.  Trevanion  (a),  and 
Zm  V.  Priee  (b),  are  cited  as  authorities  in  support  of  the 
application. 

Piatt  contended,  that  if  those  decisions  were  right,  the 
defendant  need  not  have  come  to  the  Court  for  the  purpose 
of  obtaining  the  rule  for  the  allowance  of  the  writ  of  error. 

WiGHTMAN,  J. — ^It  is  not  SO  dcsT,  as  the  officers  have  a 
doubt,  and,  therefore,  do  not  like  to  draw  up  the  rule  for  the 
allowance,  without  leave  of  the  Court 
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1841.       but  where  there  was  no  such  appeal,  and  the  Court  meidy 
Knight      ^"g^t  to  correct  its  own  records,  bail  was  UDnecessary. 


V. 

Thynnb. 


WioHTMAN,  J, — ^In  the  case  of  Birch  v.  Tritte,  Lwd 
EUenhorough  says,  ^' A  writ  of  error  coram  nobis  is  not  a 
supersedeas  in  itself;  but  although  it  be  not,  execadon 
cannot  be  taken  out  while  it  is  depending,  without  leave  of 
the  Court  It  would  be  very  unreasonable  that  it  should 
be  in  the  power  of  the  plaintiff  to  take  out  execution  upon 
the  judgment,  without  leave  of  the  Court,  where  a  questioa 
is  depending  concerning  a  fact,  by  which,  if  it  be  true,  the 
plaintiff's  right  of  action  wiU  be  destroyed.  This  reasoning 
does  not  apply  to  the  case  of  a  writ  of  error  within  the 
statute,  where  the  plaintiff  has  had,  or  might  have  had  die 
benefit  of  it  as  a  supersedeas,  but  for  his  own  act  in  deter- 
mining it"  Again,  his  Lcnrdship  says,  *^  In  error  of  matter 
of  fact,  CfXKOi  nobis,  which  is  not  within  the  statutes 
requiring  bail  in  error,  the  writ  of  error  is  not  of  itself  a 
supersedeas  in  the  first  instance ;  but  is  or  is  not  so  accord- 
ing to  the  circumstances;  and  those  circumstances  the 
Court  will  inquire  into,  on  motion  for  leave  to  take  out 
execution.  Li  case,  therefore,  of  error  brought  coram  nobis, 
the  practice  is,  that  the  defendant  in  error  shall  move  the 
Court  for  leave  to  take  out  execution.  That  is  so  laid 
down  in  Ribout  v.  Wheeler  (a)."  This  is  not  error  in  £m:^ 
but  error  in  process ;  but  such  error  would  have  the  same 
effect  as  error  in  fact.  Mr.  Tidd,  in  his  practice,  voL  ii. 
p.  1154,  9th  ed.,  also  lays  it  down  that  a  writ  of  enxMr 
coram  nobis  or  vobis  ''  is  or  is  not  a  supenedeas  of  execu- 
tion, according  to  circumstances.**  I  cannot  disringniA 
this  case  firom  those  in  which  it  has  been  determined  dial 
bail  in  error  is  not  required  in  cases  where  the  vnit  of 
error,  being  coram  vobis  or  nobis,  is  not  a  supersedess  of 
execution ;  but  the  plaintiff  may  apply  to  the  Comt  to  take 

(a)  Sayer,  166. 
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out  execution,  and  the  Court  will  graut  it  accordiii^  to  c 
cumstanoes.    I  will,  however,  consider  the  case. 

Cur.  adv.  vuU. 


987 


1841. 


Knight 

V. 

Thynns. 


WiOHTMAN,  J. — This  was  a  question  whether  it  was 
necessary  to  give  bail  in  error  on  a  writ  of  error  coram 
nobis.  Several  cases  were  cited,  and  particularly  the  cases 
of  Birch  v.  Triste  and  Levi  v.  Price,  where  it  was  considered 
that  neither  the  statute  3  Jac.  1,  nor  6  Geo.  4,  applied  to 
writs  of  error  coram  nobis  or  vobis.  On  the  other  hand, 
the  case  of  Semple  v.  Turner  was  cited,  in  which  it  was  held 
that  a  writ  of  error  is  not  a  supersedeas  of  execution  of 
itself;  but  then  it  is  thus  far  a  supersedeas,  that  the  plain- 
tiff below  cannot  take  out  execution  without  the  leave  of 
the  Coiu-t.  I  think,  therefore,  that  the  rule  must  be  made 
absolute  for  drawing  up  the  rule  for  the  allowance  of  the 
writ  of  error,  without  putting  in  bail 

Rule  absolute. 


Ej^parte  The  Guardians  of  Wallingford  Union. 
^RAY  moved  for  a  rule   to  shew  cause  why  a  writ  Apoorliw 

c  J  iij^*  j-.Li^xt_«i^         union  consisted 

of  mandamus   should  not  issue,  directecl  to  the  justices  of  several 
of  the  borough  of  Wallingford,  commanding  them  to  hear  ^hich''<Uflferent 
and  determine  an  application  for  a  bastardy  order,  at  the  diTisions  of  jus- 

\  ,  ,  tices  had  juns- 

instance  of  the  guardians  of  the  Wallingford  Union.     It  diction : 
appeared  that   the   union  in  question  had  been   formed  theTTbLtardy 
pursuant   to   the  provisions  of  the  4  &  5  Wm.  4,  c.  76.  ^^  ^^^ 
Within  it,  were  included  certain  parishes  in  Oxfordshire,  division,  where 
Berkshire,  and  the  borough  of  Wallingford,  which  also  was  become  cLarge- 
within  the  Umits  of  the  county  of  Berks.  Among  the  parishes  Ai^'I^'ii^d'on 

having  been 
made  for  such  an  order,  and  the  justices  of  one  division  declining  to  make  it,  on  the  ground 
that  they  had  no  jurisdiction  in  another :  a  rule  for  a  mandamus  to  compel  them  to  make  it  was 
discharged. 

S  S  S  2 
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1 84 1 .       in  the  county  of  Oxford  included  in  the  union,  was  the  panuh 

Ex  parte  The  o^WarborougL  A  bastard  child  having  been  bom  there,  and 

Guardians  of   become  chargeable,  the  guardians  of  the  umon  applied  m 

roBD  Union,    the  5th  of  February  to   the  justices  of  the  borough  at 

Wallingford  to  obtain  an  order  of  filiation  on  die  putative 

fiither,  pursuant  to  the  4  &  5  Wm.  4,  c  76,  s.  72,  and  die 

2  &  3  Vict  c.  85,  8.  1.     The  application  having  been  heard, 

the  justices  were  of  opinion,  that  according  to  the  pfovisioQS 

of  the  2  &  3  Vict  c  85,  &  I,  they  had  not  jurisdictioD  to 

make  such  an  order.     The  object  of  the  present  applicatioo 

was  to  obtain  the  opinion  of  the  Court  as  to  the  constnictioa 

to  be  put  on  the  statute,  under  the  providons  of  which  tlie 

justices  thought  they  had  no  jurisdiction. 

Wkiimare  appeared  to  shew  cause  in  tlie  first  instance. 
The  words  of  the  section  in  question  were,  that  where  any 
child  has  been  bom  a  bastard,  and  '*  shall,  by  reason  of  the 
inability  of  the  mother  of  such  child  to  provide  for  its  main* 
tenance,  become  chargeable  to  any  parish,  the  guardians  of 
any  parish,  of  the  union  in  which  any  parish  may  be  situate, 
or  if  there  shall  be  no  such  guardians,  then  the  overseen  of 
such  parish  may,  if  they  think  proper,  at  any  time  within 
three  calendar  months  after  such  child  shall  have  become 
chargeable,  apply  to  the  justices  of  the  peace  holding  anj 
special  or  petty  sessions  in,  and  for  the  division  or  borough, 
within  which  such  union  or  parish,  or  any  part  thereof! 
shall  be  situated,  for  an  order  upon  the  person  whom  thej 
shall  chai^  witii  being  the  putative  father  of  such  child,  to 
reimburse  such  union  or  parish  for  its  maintenance  and 
support''  It  was  contended,  on  behalf  of  the  union,  that  the 
guardians  might  apply  to  any  petty  sessions  fi>r  any  boroa^ 
within  the  union.  If  that  construction  was  put  opoo 
the  language  of  the  section,  considerable  inconvenience 
would  be  the  result  As  by  the  third  section,  a  right 
of  appeal  on  certain  terms  to  the  quarter  sessions  mi^t 
be  exercised,  a  question  would  arise,  in  the  present  case,  to 
what  sessions  the  appeal  ought  to  be  made  ?    Should  it  be 
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the  quarter  sescdons  of  Oxfordshire  or  Bericsbixe?     At        1841. 
present,   the   borough  of    Walliugfoid   held   no   quarter    g,  parte  The 
sessions ;  but,  if  such  a  Court  was  held,  could  it  determine    Onvdiuu  of 
aa  appeal  over  a  matter  which  arose  without  their  jurisdic-   ford  Union. 
tion?    If  the  provisions  of  the  statute  were  stiU  further 
considered,  it  would  appear,  that  other  difficulties  would 
arise  from  adopting  such  a  construction.     No  doubt  the 
provifflons  of  the  statute  were  not  clear;  but  the  probability 
was,  that  the  L^islature  intended  that  the  application 
should  be  made  to  the  justices  of  the  particular  division  in 
which  the  child  became  chaigeable.    In  such  a  case  of 
doubt,  with  respect  to  the  jurisdiction  of  the  justices  of 
the  borough  of  Wallingford,  so  clear  a  course  as  that  sug- 
gested being  consistent  with  the  provisions  of  the  statute, 
the  Court  would  not  issue  a  mandamus  to  compel  the 
justices  to  hear  the  matter  in  question* 

Orat/y  in  support  of  the  rule>  contended  that  although 
some  inconveniences  might  arise  from  requiring  the  justices 
of  the  borough  of  Wallingford,  in  consequence  of  putting 
this  construction  upon  the  statute,  that  was  no  objection  to 
^Ying  effect  to  the  clear  language  of  the  section.  The 
statute  gave  an  option  to  the  guardians  of  the  union  to 
i^ply  to  the  justices  holding  any  special  or  petty  session 
for  the  division  or  borough  within  which  such  union,  or  any 
part  thereof,  shall  be  situated.  The  Legislature  might  have 
had  a  reason  for  giving  such  a  discretion  to  the  guardians  in 
the  choice  of  the  tribunal  to  which  they  should  apply.  As 
to  the  su^ested  difficulty,  with  respect  to  the  appeal  to  the 
quarter  sessions,  that  could  not  affect  the  question,  because 
the  appeal  might  be  made  to  the  quarter  sessions  of  the 
county,  within  which  the  division,  or  borough  was  situated. 
On  these  grounds  it  was  submitted,  that  the  present  rule 
ouf^t  to  be  made  absolute. 

Cut.  ado.  vuk* 
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1841.  CoLBBiDQBy  J. — ^This  was  an  application  for  a  mandamus 

g~J^gij.J^   to  be  directed  to  the  justices  of  the  bcxough  of  WaUingferdly 

Goardiaiuof    commandimr  them  to  hear  and  determine  an  applicadoD 

Walling-      ^  wwa 

roftD  Union,   for  an  order  of  fiHation,  under  the  2  &  3  Vict,  c  85.     The 

parish  to  which  the  child  has  become  chargeable,  is  War- 
borough,  in  Oxfordshire,  and   is  within   the  Wallingferd 
Union.    Wallingfbrd  is  in  Berkshire,  and  has  a  separate 
commission  of  the  peace,  but  no  separate  quarter  ses^ons. 
The  union  also  embraces  other  parishes  in  Berkshire.    Hie 
statute  enacts,  sect  1,  that  '^  the  guardians  of  any  pariali,  or 
of  the  union,  in  which  any  parish  may  be  situate,  or  if  there 
be  no  such  guardians,  then  the  overseers  of  such  parish 
may,**  at  the  time  there  stated,  "  apply  to  the  justices  of  the 
peace,  holding  any  special  or  petty  session,  in  and  for  the 
division  or  borough  within  which  such  union,  or  pari^, 
or  any  part  thereof,  shall  be  situated,  for  an  order,*  &c 
These  justices,  it  is  argued,  hold  petty  sessions  for  a  borou^ 
within  which  a  part  of  the  union   is  situated,  and  ware, 
therefore,  within  the  words  of  the  act,  and  have  jurisdictioau 
Moreover,  unless  the  words  "any  part  thereof"  refer  to 
union  as  well  as  parish,  no  application  can  in  any  case  be 
made,  where,  as  in  the   present,  the  union  is  in  more 
counties  or  divisions  than  one.     There  will  be  great  incon* 
venience  in  many  respects  in  construing  these  words  with 
the  literal  strictness  which  this  application  requires.     By 
the  2nd  section  of  the  act,  any  justice  of  the  peace  (the 
section  in  terms  makes  no  limitation)  may  summon  wit- 
nesses to  appear,  and  give  evidence  on  the  chaige,  and 
upon  neglect  or  refusal,  may  by  warrant  cause  them  to  be 
brought  before  him ;  and  then  on  proof  of  the  service,  and 
a  tender  of  reasonable  expenses,  the  justices  befixre  whom 
the  charge  shall  be  heard,  may  commit  them  to  any  hoBse 
of  correction  within  their  jurisdiction,  for  fourteen  days,  or 
until  they  shall  submit  to  be  examined.    K  the  bcmyagh 
magistrates  proceed  in  this  case,  and  witnesses  are  required 
from  Oxfordshire,  are  they  to  issue  their  summons  and 
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warrant  into  that  county^  or  must  xecourse  be  had  under       1841. 
the  former  part  of  the  section  to  an  Oxforddiire  magifltrate^   Ex  parte  The 
to  procure  the  attendance  of  the  witness  ?  And  in  case  of   ^yj^^^nro^^ 
refusal,   must  he  turn  the  witness  over  to  the  borou^   foro  Union. 
magistrates,  and  if  so,  to  what  house  of  correction  are  they 
to  commit?  It  is  not  stated  that  there  is  any  house  of  coi^ 
rection  for  the  borough  or  properly  within  their  jurisdiction, 
nor  do  we  know  on  what  terms,  and  for  what  purposes, 
they  have   power  to  commit  to  the  Berkshire  house  of 
correction.     But  if  thay  have  power  to  do  so  in  a  case  like 
the  present,  which  would  seem  very  doubtful,  there  would 
be  not  a  little  hardship  in  committing  an  offender  from  one 
county  to  the  prison,  it  may  be  in  some  cases  the  remote 
prison  of  another,  or  is  it  to  be  contended  that  a  power,  if 
given  by  implication  to  the  borough  justices  to  commit  for 
^this  purpose  to  the  Oxfordshire  house  of  correction  ?  Are 
the  magistrates  or  the  county  gaolor  to  determine  these 
nice  points?   Again,  if  under  the  3rd  section,  the  party 
charged  shall  decline  the  jurisdiction  of  the  petty  sessions, 
and  elect  to  go  before  the  quarter  sessions,  the  words  in  the 
act  are  unlimited,  and  specify  no  particular  county;  to 
which  quarter  sessions  are  the  borough  magistrates  to  send 
the  recognizance  to  transfer  the  hearing  of  the  case  ?    In 
that  instance,    there   may  be    an    election   between  two 
counties,    but   there  might  be   borough   quarter  sessions 
also,  and  then  the  difficulty  of  determining  would  be  in- 
creased ;  but,  in  either  supposition,  an  extension   of  the 
jurisdiction  of  justices  is  to  be  made  by  mere  implication, 
if  the  Berkshire  magistrates  are  to  try  a  case  arising  in 
Oxfordshire,  and  make  an  order  to  be  acted  on  there,  or  if 
the  Oxfordshire  magistrates  are  to  proceed  with  a  matter 
commenced  in  Wallingford.     I  mention  these  difficulties, 
not  as  conclusive,  nor  as  admitting  of  no  solution ;  but  if 
the  statute  presents  another  mode  of  proceeding  equally 
convenient  to  the  parties,  and  entirely  free  from  any  such 
difficulties,  it  would  not  be  a  vain  exercise  of  the  discretion 
of  the  Court  to  assist  the  applicants  in  their  desire  to  pro- 
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1841.  ceed  by  this.  Now  there  is  nothmg  in  the  act  fiom  wUdi 
Bx  parte  The  ^^  intention  can  be  infened  to  extend  the  local  Umiti  of 
Gwdians  of  the  jurisdiction  of  magistrates;  the  language  of  the  aecdoa 
Fo&D  Union,  in  question  seems  rather  fiamed  with  a  oontraiy  intentuOi 
Even  where  a  whole  union  or  parish  is  in  one  coontji  die 
power  to  hear  the  q>plication  iB  not  pven  to  the  magistiata 
indifferently  for  the  whole  county,  but  is  restrained  to 
those  who  act  in  the  particular  division ;  and  when  it  spe- 
cifies division  or  borough  wherein  any  part  of  the  union  or 
parish  is  situated,  that  may  be,  in  order  to  cany  out  tbe 
same  intention,  and  to  direct  that  the  application,  reddendo 
singula  singulis  should  be  made,  where  the  union  im 
within  more  than  one  county,  or  division,  to  thatbenchi 
within  the  jurisdiction  of  which  the  cause  of  complvnt 
arose.  This  act,  it  will  be  remembered,  makes  an  altenlioD 
in  the  bastardy  provisions  of  the  4  &  5  Wm.  4,  c.  76, 8.72: 
by  which  section  the  application  was  to  be  made  to  the 
quarter  sessions  vrithin  the  jurisdiction  of  which  soch 
parish  or  union  shall  be  situate;  and  no  provision  im 
made  for  the  case  ofa  parish  or  union  being  partly  withmthe 
jurisdiction  of  one,  and  partly  of  another  quarter  seanouBi 
Probably,  it  was  intended  to  guard  against  the  consequeoces 
of  any  similar  omission,  which,  under  the  present  statotei 
might  have  occasioned  inconveniences  of  firequent  ooca^ 
rence,  that  the  language  of  this  section  was  fiamed,  but 
certainly  not  vrith  su£Scient  care.  I  am  not  without  an 
authority  for  saying  that  general  words  of  an  act  of  parlia- 
ment, which,  if  construed  literally,  might  extend  the  limits 
of  the  jurisdiction  of  magistrates  beyond  those  of  their  ccmd- 
mission,  may  receive  a  restrained  construction.  In  Hilaiy 
Term  last,  the  Lord  Chief  Justice  of  the  Queen's  Bench, 
in  the  case  of  Geoige  Peerless,  to  be  found  in  die  Law 
Journal,  VoL  x.  p.  4,  held,  that  the  words  ''any  justice 
of  the  peace  in  the  United  Kingdom ;"  in  the  3  &  4  Wm.  4, 
c  53,  s.  48,  did  not  give  jurisdiction  to  a  magistrate  bej<Hid 
his  own  county.  But  I  do  not  intend,  by  the  course  I  now 
take,  to  decide  absolutely  the  true  construction  of  this  act 
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I  only  say,  that  when  so  much  doubt  exists^  and  so  much       1841* 
inconvenieuce  may  follow  from  giving  it  the  construction   ^TputeTh 
required  to  make  this  rule  absolute,  and  where  another    OuardUoBof 
construction  may  so  well  be  maintained,  and  the  course  of  fobd  Union. 
proceeding  upon  that,  is  so  free  from  difficulty ;  I  think  I 
exercise  the  wisest  discretion  in  refusing  the  application, 
and  discharging  the  rule,  but  without  costs. 


1. 


^ul^'.dischazged  without  costs. 


C.J 


V 


-^^4- 


IvE  9.  SooTT  and  Another. 

mLnOWLES  appUed  for  a  rule  to  shew  cause  why  the  The  day  on 
execution  of  the  writ  of  inquiry,  in  this  case,  should  not  be  aUeged  the 
set  aside,  and  a  neifr  writ  issued.     It  was  an  action  of  tres-  ejeetwi  ^*the 
pass  for  mesne  profits,  and,  in  the  declaration,  it  was  alleged  ^^°*^*'  •"^ 
that  the  defendant,  on  a  certain  day  mentioned,  but  not  poasessionwes 
stated  under  a  videlicet,  broke  and  entered  the  premises,  the  former,  are 
&C.,  and  ejected  the  plaintiff,  and  kept  him  out  until  a  cer-  "  deSiratiSL" 
tain  other  day  also  mentioned,  but  not  stated  under  a  vide-  >»  trespass  for 

mesne  profits* 

licet     The  plaintiff  proved  costs  to  have  been  incurred  in  although  th^ 
the  action  of  ejectment,  to  the  amount  of  134£  10*.     No  JJJJ^^ 
evidence,  however,  was  produced,  shewing  that  the  defendant  ^^^^* 
had  been  actually  in  possession,  dming  the  period  alleged 
to  the  declaration  which  was  about  three  years.    The  under- 
sheriff  told  the  jury,  that  the  plaintiff  was  only  entitled  to 
recover  nominal  damages  for  the  issues  and  profits,  beyond 
the  amount  of  costs  proved.     According  to  this  direction, 
the  jury  found  a  verdict    It  was  now  submitted,  that  this 
direction  of  the  under-sheriff  was  wrong,  as  the  defendant, 
by  suffering  judgment  by  default,  had  admitted  himself  to 
be  in  possession  during  the  period  alleged  in  the  declaration. 
If  the  time  had  been  laid  under  a  videlicet,  this  might  not 
have  been  so,  but  not  having  been  so  alleged,  suffering  judg- 
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1841.        ment  by  defioilt,  operated  as  an  admission,  that  the  defeadsnt 
had  been  in  poflsesBion  during  the  alleged  period. 


WioHTMAK,  J, — J£  the  day  alleged  in  the 
material,  8u£fering  judgment  by  de&ult  is  an  adnusBioQ  chat 
the  defendant  was  in  possession  during  the  time  alleged.  In 
order,  however,  to  render  it  material,  the  plaintiff  must  con- 
tend that  if  he  had  &iled  in  proving  the  day  alleged,  he 
would  have  failed  altogether.  I  am  quite  certain  that  it  is 
not  material,  and,  therefore,  the  defendant,  in  suflfering 
judgment  by  default,  had  not  made  the  admission  suggested. 
It  appears  to  me,  therefore,  that  the  direction  of  the  under- 
sheriff  was  correct    There  must,  consequendy,  be  no  rule. 

Rule  refused. 


Anderson  v.  Southern. 

A  rule  nisi  to     JoL  OGGINS  obtained  a  rule  nisi,  with  a  stay  of  proceed- 
terlocutory     '  ^^£^9  ^  ^^  aside  an  interlocutory  judgment,  signed  for  wsnt 

i^fSToT'roJ.*^  ^^^  P^^^     ^^  ^^  ^^  action  on  a  bill  of  exchange,  and  it 
ceedings  was  positively  sworn  that  a  plea  had  been  delivered  before 

having  been         i      .     ,  .         ^ 

granted,  the      the  judgment  was  signed. 

Court  refused 
to  make  a  rule 

tocoiDDuteon        Q^  Jones  moved  in  the  same  cause  to  make  a  rule  to 

that  judgment 

absolute.  compute  absolute  on  affidavit  of  service. 

WiGHTMAN,  J. — The  rule  to  compute  cannot  now  be 
made  absolute,  as  a  rule  nisi  for  setting  aside  the  judg- 
ment, with  a  stay  of  proceedings,  has  been  granted,  is  now 
pending. 

Rule  refused  (a). 


(a)  See  Kmb/  v.  VHUhois^  tmle,  vol.  8,  p.  136. 
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1841. 

Staitb  V*  Habdon. 

\JOLE  shewed  cause  against  a  rule  nisi^  obtained  by  Wbereanat- 
Butt,  requiring  the  defendant's  attorney  to  shew  cause  why  tXJ^^^^'the 
he  should  not  pay  a  siun  of  2201,  the  sum  awarded  by  the  sum  which 

^  "^  "^  should  be 

arbitrator  to  be  due  to  the  plaintiff^  and  also  a  sum  of  421,  awarded  to 
taxed  costs,  and  the  costs  of  this  appUcation.     It  was  an  clienUn  a  par- 
action  of  covenant,  and  was  referred,  the  attorney  for  the  ticular  refer- 

'  ^  J  ence,  the  arbi- 

defendant  undertaking  to  pay  what  should  appear  to  be  due  trator  being  to 

1  i**/v«rrn  t*  t«         i         ji  xnakc  his  award 

to  the  plamtiff.     The  arbitrator,   having  heard  the  case,  by  a  particular 
decided  by  his  award,  that  the  defendant  was  indebted  to  not  do  L^  Md 
the  plaintiff  in  the  sum  of  220/.     As  the  costs  were  to  abide  *  judge's  order 
the  event,  that  created  a  still  further  liability  in  respect  of  the  time  was 
them,  and  they  were  taxed  at  42i     Ogle  contended  that  Ji^ntfthe  attor- 
the  Court  would  not  interfere  in  such  a  case,  unless  it  Sfy,!?i"§^?° 

'  that  occasion 

appeared,  first,  that  the  party  entered  into  the  agreement  for  his  client, 

,  Ti        1  »  *^®  Court  held 

as  the  attorney  in  the  cause ;  and,  secondly,  that  the  party  Um  discharged 
to  whom  the  undertaking  was  given  was  interested  in  the  taking^he'ii^" 
proceeding.     The  facts  of  the  case,  as  they  appeared  by  ^?^?  ^^' 
the  affidavits,  were  the  following: — An  action  was  com-  the  original 
menced  by  Staite  against  Haddon ;  the  latter  resided  in  making  the 
Scotland,  and  employed  a  person  named  Farquhar  as  his  *^^^*^ 
attorney  in  this  country.     Ailer  the  cause  had  proceeded 
to  a  certain  extent,  a  reference  was  proposed,  to  which 
Staite  objected,  on  the  ground  that  Haddon  resided  in 
Scotland,  and,  therefore,  out  of  the  jurisdiction.     He,  how- 
ever, ultimately  agreed  that  the  cause  should  be  referred^ 
on  condition  that  Farquhar,  the  attorney  for  the  defendant^ 
would  give  his  undertaking  to  pay  the  amount  of  debt  and 
costs,  which  the  arbitrator  should  award  to  be  paid  by  the 
defendant.     The  undertaking  being  given,  the  submission 
limited  the  arbitrator  to  the  Ist  of  Februaiy,  as  the  time  for 
making  his  award.     By  some  accident,  he  did  not  enlarge 
the  time  for  making  his  award  until  that  day  had  passed ; 
and  the  reference  still  remaining  incomplete,  it  was  agreed 
between  the  parties  that  the  time  for  making  the  award 
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1841.  should  be  enlaigecL  On  the  18th  of  Febnuuy,  a  Judge's 
order  to  that  efiect  was  drawn  up^  ^<By  consent  of  the 
attorneys  or  agents  on  both  sides.**  Subsequently,  the 
arbitrator  made  his  award,  and  directed  the  defendant  to 
pay  the  plaintiff  the  sums  aheady  mentioned.  The  present 
application  was  in  the  nature  of  an  attachment;  and,  there- 
fore, in  order  to  entitle  the  plaintiff  to  succeed  on  this  nd^ 
it  must  be  shewn  that  a  demand  was  made  of  peifonnanoe 
of  the  undertaking.  No  such  demand  appeared*  Again,  it 
was  not  shewn  that  any  de&ult  had  been  made  in  the  per- 
fermance  of  the  award  by  Haddon,  the  principal;  thai 
ought  to  be  shewn,  before  Farquhar  could  become  liable,  aa 
at  most  he  stood  in  the  situation  of  a  surely.  In  all  dedara- 
tions  against  guaranteesi,  it  was  necessary  to  show  the 
non-performance  of  the  matter  in  question,  by  the  prin- 
dpaL  In  Batesby  v.  Brookiheck{a)i  it  was  held  that  in  an 
action  against  a  surety,  the  declaration  must  aver  that  the 
principal  has  not  performed  a  condition.  That  was  the 
situation  of  Farquhar  in  the  present  case.  The  award 
required  certain  sums  to  be  paid  by  Haddon  to  the  jdain- 
tiff  Before  Farquhar  could  become  Hable  to  pay  those 
sums,  pursuant  to  his  undertaking,  a  demand  ought  to  be 
made  upon  Haddon  for  payment  No  such  demand  was 
disclosed  on  the  affidavits  in  this  case;  and,  for  anything 
that  appeared,  these  proceedings  were  without  the  know- 
ledge of  Haddon.  It  did  not  even  appear  that  Haddon 
was  aware  of  any  award  having  been  made.  Then,  the 
enlargement  of  the  time  for  making  the  award,  under  the 
circumstances,  clearly  discharged  Farquhar  from  his  under- 
taking. The  award  was  to  be  made  by  a  certtun  time; 
and,  on  the  fidth  of  its  being  made  by  that  time,  the  under- 
taking was  given  by  Farquhar.  He  did  not  undertake  to 
pay,  although  the  arbitrator  enlarged  the  time  for  "*^>^"g 
his  award,  after  the  time  ori^uiudly  limited  for  mA^ing  it 
had  elapsed    With  respect  to  the  Judge's  order,  which  had 

(a)  Cro.  Jac.  500. 
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been  made  for  enlarging  the  time  to  make  the  award,  that       1841. 
could  not  affect  the  rights  of  Farquhar,  who  was  no  party    ^"^y^'^' 
to  the  enlargement     It  was  true,  that  he  had  acted  as  v 

attorney  on  the  occasion,  as  he  did  during  the  remainder  of 
the  proceedings  in  the  cause.  Acting  in  that  manner  did 
not  operate  as  a  revivor  of  his  undertaking.  For  a  fortnight 
or  three  weeks,  his  undertaking  had  been  mere  waste  paper, 
and  could  not  be  revived  without  a  fresh  undertaking.  In 
acting  as  attorney,  and  as  attorney  consenting  to  the  en- 
largement of  the  time  for  making  the  award,  he  merely 
performed  his  du^  as  attorney,  and  did  not  do  any  act 
which  could  in  any  way  operate  to  revive  the  undertaking. 
Under  these  circumstances,'  it  was  contended,  that  the  pre- 
sent rule  ought  to  be  discharged,  and  with  costs. 

Buti  and  Henderson  supported  the  rule,  and  contended 
that  as  the  order  for  enlarging  the  time  to  make  the  award 
had  been  made  by  consent  of  the  attorneys  or  agents 
on  both  sides,  Farquhar  must  have  been  perfectly  cognizant 
of  the  enlargement  As  he  acted  in  the  character  of 
attorney,  it  would  be  presumed  that  the  enlargement  took 
place  with  his  consent  and  knowledge.  If  not,  that  foct 
ought  to  be  shown  by  the  other  ade.  That,  however,  was 
not  done.  In  order  to  give  effect  to  the  enlargement,  as 
against  Farquhar,  it  was  not  necessary  that  it  should  be 
cdgned  by  him,  or  be  in  writing.  The  case  of  Kite  9.  Milt- 
man  (a),  shewed  that  an  attorney  might  be  compelled  to  fulfil 
a  verbal  undertaking  to  pay  damages  and  costs  on  behalf  of 
his  cHent,  where  the  other  party  had  been  induced  to  con- 
sent to  take  a  verdict  for  a  certain  sum,  instead  of  going  to 
the  jury.  This  and  other  cases  shewed  that  the  Courts 
were  not  very  strict  in  construing  undertakings  of  this 
descriptioii.  so  for  as  tbe  fom  was  concerned.  iCoU- 
ridge,  J. — That  is  so,  as  undertakings  void  by  the  statute  of 
frauds  may  be  enforced  against  attorneys.]    The  attorney 

(a)  2  M.  &  Scott,  616. 
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1841.       in  the  present  case  had  himself  persuaded  the  j^aintiff  tB 
^^^j^       refer,  and  that  gentleman  only  gave  his  consent  so  to  do, 
„   «•  on  the  express  undertakinir  of  Farquhar  to  be  answerable 

m  the  sum  awarded  by  the  arbitrator  against  the  defendint 
Not  fiilfilling  that  undertaking  was,  under  all  drcura- 
stancesy  at  least  a  moral  breach  of  his  undertaking,  and 
ought,  therefore,  to  be  enforced  by  such  an  applicariop  ai 
the  present 

CoLEBiDGE,  J. — I  have  lisiend  to  the  answer  given  to  the 
objection  raised  on  the  part  of  Farquhar,  and  I  have  do 
doubt  that  the  rule  must  be  dischai^ed.    It  is  an  applicatioo 
to  compel  an  attorney  to  perform  his  undertaking,  wliidi 
could  not  otherwise  be  enforced,  if  he  was  not  an  attomey 
The  facts  of  the  case  are  as  follow : — There  was  an  action 
between  Staite  and  Haddon^  the  latter  being  the  client  of 
Farquhar,  and  being  resident  in  Scotland      Putting  the 
case  in  the  strongest  point  of  view  ag^nst  the  latter,  I  will 
take  it  that  he  persuaded  the  plaintiff  to  become  a  party  to 
the  reference,  although  he  objected  at  first  to  do  so,  on  the 
ground  that  Haddon  resided  in   Scotland,  and  that  the 
plaintiff  refused  to  refer,  unless  Farquhar  gave  his  unde^ 
taking.     An  order  was  accordingly  drawn  up,  and  the 
undertaking  was  given.     But  what  was  the  undertaking  to 
do?     To  perform  the  award;    but  that  was  to  be  made 
pursuant  to  this  submission,  and,  therefore,  ought  to  have 
been  made  within  the  time  limited,  which  was  the  Ist 
February.     The  arbitrator  neglected  to  enlarge  the  time 
for  making  his  award,  before  that  day.    What  then  ww 
the  situation  of  Farquhar  on  the  morning  of  the  2nd  of 
February?    Could  it  be  said  that  his  undertaking  coaU 
be  then  enforced  ?     No  doubt  he  then  stood  absolved  from 
it     The  case  stands  in  that  position  until  the  18th  Februaiy. 
Now,  again,  assuming  the  facts  in  the  strongest  way  against 
Farquhar,  and  taking  it,  that  he  was  renewing  his  applica- 
tion to  the  other  party  to  go  on  with  the  reference ;  and 
that  he  consented  to  the  order  of  enlaigement  being  made, 
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what  was  his  situation  ?  His  written  undertaking  was  gone 
for  some  days  before  that  time.  Now^  admitting  that  it 
was  not  necessary  that  the  undertaking  should  be  in  writings  «• 

as  has  been  urged,  how  am  I  to  infer  that  he  gave  any  new 
undertaking,  or  consented  to  renew  the  old  one,  merely 
because  he  acted  as  attorney  in  the  matter?  I  am  not  at 
liberty  to  proceed  on  this  application  by  mere  guess;  but  I 
must  see  clearly  that  he  has  given  his  consent  to  the  renewal 
of  his  undertaking.  Everything  that  was  done  afterwards, 
was  done  as  attorney  in  the  cause.  But  giving  this  under- 
taking is  not  incident  to  his  office  of  attorney,  though 
the  remedy  on  it  is  against  him  in  that  character.  It 
is  not  because  he  does  act  as  attorney  that  he  is  to  be 
considered  as  giving  a  fresh  undertaking.  The  rule  must, 
therefore,  be  discharged  with  costs,  as  it  was  moved  with 
costs. 

Rule  discharged  with  costs. 


Doe  d*  Evans  v.  Roe. 

/  YRWHITT  applied  for  leave  to  sign  judgment  against  The  Coart 
the  casual  ejector.     The  notice  at  the  foot  of  the  declaration  STfor  judg-* 
required  the  tenant  to  appear  "in  her  Majesty's  Court  of  »«n*«fi:«jjwt 
Common  Bench,"  the  action  being  brought  in  this  Court  eiector,  where 
The  declaration  was,  however,  entitled  regularly,  "in  the  the  foot  of  the 
Queen's  Bench."    The  service  was,  in  every  other  respect,  q^r^Jh^o'^te!' 
recrular.     The  error  in  the  notice  was,  under  tiie  circum-  ?"*J  ^  wpear 

^  ^  m  the "  Corn- 

Stances,  not  material.  mon  Bench/* 

instead  of  the 


"  Queen's 
•  *    *•       Bench  :"  the 


WiGHTMAN,  J, — ^I  tJiink  you  may  have  a  rule  nisi  for  ^^"anition 

judcment.  being  entitled 

,  mthe**Quoen*8 

Rule  nisi  granted*       Bench." 
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Judicial  notice 
will  not  be 
taken  by  tiie 
Court  that  a 
partienlar 
street  is  not  in 
a  certain  coun- 
ty, although  it 
may  be  gene- 
rally known  to 
be  situated  in 
another. 


HnCFHUTS  V*  Bdddl 

JljLEATON  applied  for  a  rule  to  shew  cause  why  die 
service  of  the  writ  of  summons  in  this  case  should  not  be 
set  aside  for  irregularity.  The  objection  was,  that  the 
plaintiff's  attorney,  who  indorsed  his  name  on  the  writ  of 
summons,  described  himself  as  of  ''  1,  FeatherstoDe-boild- 
ings,  Holbom,  in  the  county  of  Suny."  It  was  well  known 
that  the  place  and  street  described  in  this  indorsement  were 
in  the  county  of  Middlesex,  and  not  in  the  county  of  Sony. 
Thifli,  therefore,  was  a  non-compliance  with  the  2  Wm.  4, 
c.  39,  s.  12,  by  which  it  was  required  that  every  writ  issued 
by  the  authority  of  that  act  ''shall  be  indorsed  with  the 
name  and  place  of  abode  of  the  attorney  actually  suing  out 
the  same."  It  was  admitted  that  no  affidavit  had  been 
made  that  Featherstone-buildings,  Holboni,  was  not  in  the 
county  of  Surry,  or  that  there  was  no  such  place  in  diat 
county. 


WiOHTMAN,  J.— I  cannot  take  judicial  notice  that  there 
is  no  such  place  in  the  county  of  Surry;  and,  theiefbie^  I 
cannot  grant  the  present  rule. 

Rule  refused  (a). 

(a)  8m  a  last.  667. 


Sfbigoins  «.  White. 

JVaRREN  applied  for  leave  to  sign  judgment  for  want 

of  a  plea.    The  affidavit  on  which  he  applied  stated  a 

personal  service  of  the  writ  of  summons  on  the  defendant; 

...     .     that  the  plaintiff  had  entered  an  appearance  for  him  accard- 

of  a  declaration  ^  *'*' 

hannff  been 

filed,  uie  plaintiff  must  sign  judsment  for  want  of  a  plea  at  bis  own  perili  and  the  Court  ml  Mt 

•Mist,  by  ginng  biro  leave  to  tue  sucb  a  proceeding. 


Wbere  it  is 
questionable 
whetber  suflU 
dent  notice  bas 
been  given  to 
the  ddfendant 
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iDg  to  the  statute^  and  filed  a  declaratioa.      A  number        1^^^* 
of  circumstances  were  then   stated    in  the  affidavit,  the     SpaiGonrs 
effect  of  which  was  to  diew  that  the  defendant  had  received      ^  *- 
notice  of  the  declaration  being  filed     The  object  of  the 
present  application  was  to  obtain  the  sanction  of  the  Court 
for  signing  judgment,  for  want  of  a  plea,  under  the  special 
circumstances  stated  with  respect  to  the  notice  of  declaration. 

WiGHTMAN,  J. — Why  should  this  application  be  made  to 
the  Court?  The  plaintiff  must  judge  for  himself,  whether 
he  has  given  notice  to  the  defendant  of  declaration  having 
been  filed^  and  must  sign  judgment  at  his  own  peril,  if  he 
thinks  he  has  a  right  so  to  do.  It  is  quite  unusual  for  such 
an  application  to  be  made. 

Rule  refijsed 


Regena  v.  Snetd  and  Another. 

\^RESSWELL  and  Godson  shewed  cause  against  a  rule  Where  justicef 
nisi,  obtained  by  V.  Lee^  calling  on  the  defendants,  who  ^ionsto  ap- 
were  justices  of  the  county  of  Stafford,  to  shew  cause  why  P® d^e^t^"' 
a  writ  of  certiorari  should  not  be  ccranted  to  brinff  up  an  after  tbe  26th 

.   ^  °     *^  of  March,  pur- 

order  for  the  appointment  of  certain  overseers  for  the  town-  saant  to  the 
ship  of  Onecot,  in  the  city  of  Stafford.     The  facts  of  the  9i,and,incc«i- 
case  appeared  to  be,  that  regular  notices  having  been  given  ^"^J?*  ®?.? 
that  a  petty  sessions  would  be  held  for  the  appointment  of  respect  to  cer- 
overseers  for  the  district  in   which  Onecot  was  situated,  ments,  they' 
on  the  31st  March,  certain  justices  assembled,  and  having  ^j^jS^^i^n 
appointed    twenty    or    thirty    overseers,    some   questions  of  those  ap- 

.       i  ^  .  .       ,  1  .      pomtments  to 

arose  as  to  tbe  fitness  of  certain  persons  m  the  township  a  day  more 
to  act  as  overseers :  they  then  adjourned  the  question  until  ^^g  f^^^  ^ 
the  14th  of  April     One  of  the  justices,  who  was  present  on  ^*  of  March, 

r  J  -^  r  anappoint- 

this  occasion,  imagining  that  this  adjournment  was  not  good,  ment  made 

with  respect  to 
them  on  sach 
day  of  adjournment  was  held  good,  as  the  sessions  had  become  possessed  of  the  subject  matter : 
and  other  appointments  made  for  Uie  same  township  by  other  justices,  within  fourteen  days  after 
the  25th  March,  invalid. 

VOI*.    IX.  T   T   T  D.    P.    C. 
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1841. 


Regina 

«. 

Snbyd 

and  Another. 


and)  as  the  14th  April  was  more  than  fourteen  dajB  finom 
the  25th  March,  within  which  time^  pursuant  to  the  pro- 
visions 64  Gea  3^  c.  91,  the  appointment  of  overseers  must 
take  place,  he  proceeded  to  a  place  called  Frog  HaD,  and  the 
next  day,  the  Ist  of  April,  appointed  two  overseers  for  the 
township  of  Onecot  Pursuant  to  the  adjournment  of  the 
14th  April,  certain  justices  assembled  and  made  an  appoint- 
ment of  overseers  for  the  township  of  Onecot  The  object 
of  the  present  application  was,  to  remove  the  second  ap- 
pointment into  this  Court,  in  order  to  quash  it,  on  the 
ground  that  having  been  made  subsequent  to  the  appoint- 
ment of  the  1st  of  April,  it  was  invalid.  It  was  submitted, 
however,  that  the  second  appointment  was  valid,  and  the 
first  invalid.  On  the  31st  March,  the  justices  having  as- 
sembled for  the  purpose  of  appointing  overseers  for  thk 
township  among  others,  and  finding  some  difiScultj  with 
respect  to  this  particular  appointment,  as  to  the  persons 
within  the  township  who  were  fitted  to  hold  the  office  of 
overseer,  they  adjourned  the  question.  In  so  doing,  they 
had  possessed  themselves  of  the  matter,  their  jurisdiction 
attached,  and,  therefore,  it  was  competent  for  them  to 
adjourn  it  in  the  manner  stated.  Having  adjourned  it,  it 
was  not  competent  for  any  other  justice  to  interfere,  to 
make  an  appointment  of  overseers.  The  appointment, 
of  the  1st  April,  was,  consequently,  a  mere  nullity- 
In  Rex  V.  Sainshury  (a),  the  marginal  note  was,  **  Where 
two  sets  of  magistrates  have  a  concurrent  juriadictiaD, 
and  one  of  them  appoints  a  meeting  to  grant  ale  licences, 
their  jurisdiction  attaches,  so  as  to  exclude  the  others 
from  appointing  a  subsequent  meeting ;  but  they  may  all 
meet  together  on  the  first  day ;  but  if  after  such  appoint- 
ment the  other  set  of  magistrates  meet  on  a  subsequent  day, 
and  grant  other  licences,  their  proceeding  is  illegal,  and 
the  subject  of  an  indictment**  There,  Lord  Kenyan  said, 
^'  A  question  has  arisen,  and  which  is  proper  should  be 


(fl)  4  T.  R.  451. 
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settled,  whether  it  be  legal  (fcHr  whether  it  be  decent  or       1841. 
decorous  no  person  can  doubt)  for  two  different  sets  of      rhwha 
magistrates,  having  a  concurrent  jurisdiction,  to  run  a  race        gJ^^D 
in  the  exercise  of  any  part  of  their  jurisdiction  ?    It  is  of  ind  Another, 
infinite  importance  to  the  public,  that  the  acts  of  magistrates 
should  not  only  be  substantially  good,  but,  also,  that  they 
should  be  decorous.     The  facts  in  the  case  are  shortly  these : 
Some  of  the  justices  for  the  county  of  Surrey  having  before 
them  the  statute  of  26  Gea  2,  and  knowing  that  the 
licences  ought  to  be  granted  on  a  certain  day  and  time, 
appointed  a  day,  the  24th  September,  for  licensing  ale- 
houses in  this  divisicm,  on  which  day  they  accordingly  held 
their  meeting;  and  certain  of  the  magistrates  of  the  city  of 
London,  who,  in  general,  are  competent  to  this  purposct 
appointed  another  meeting  on  a  subsequent  day.     But  the 
joiisdiction  of  the  justices  who  had  appointed  the  first 
meeting,  had  attached  before  this  time ;  not,  indeed,  so  as 
to  exclude  the  city  justices  from  acting  at  the  first  meeting, 
for  they  might  all  have  acted  together,  but  it  excluded  the 
city  justices  of  their  jurisdiction  to  act  on  the  subsequent 
day.     On  the  general  question,  therefore,  I  am  clearly  of 
opinion,  that  the  Surrey  justices,  and  the  magistrates  for 
the  city,  have  a  co-ordinate  jurisdiction  vntbin  this  district ; 
and  that  the  meeting  of  the  city  justices,  in  this  case,  was 
illegal,  the  jurisdiction  of  the  other  magistrates  having  first 
attached."    .Jud^ent  was  ultimately  given  for  the  crown. 
The  words  of  the  54  Geo.  3,  could  only  be  considered  as 
directory  to  the  justices;  and,  if  the  appointment  was  not 
made  within  the  fourteen  days  limited  by  the  statute,  the 
justices  might  still  aj^int  overseers ;  and  if  they  did  not, 
the  Court  would  compel  them  so  to  do  by  mandamus.     In 
1st  NolarCs  Poor  Lcamty  page  45,  4th  edition,  it  was  laid 
dovTn,  '^  This  appointment,  under  the  43  Eliz.  c.  2,  was  to 
be  made  yearly,  in  Easter  week,  or  within  one  month  after 
Easter ;  but  now,  by  the  54  Geo.  3,  c.  91,  is  directed  to  be 
made  on  the  25th  day  of  March,  or  within  fourteen  days 

T  T  T  2 


1004 


CASES  ON   POINTS  OF   PRACTICE,  Q.  B. 


1841. 


Regina 

V. 

Snsyd 
ftiid  Another. 


next  afterwards.    If  neglected,  the  justices  dweDing  widun 
the  division,  and  every  mayor,  alderman,  and  head  officer 
of  city,  town,  or  place  corporate,  where  the  de&uh  shall 
happen,  is  to  forfeit  5L  for  eveiy  such  defiuilt,  to  the  relief 
of  the  poor,  to  be  levied  by  the  parish  officer  by  distresB, 
under  a  warrant  from  the  quarter  sessions.    Bat  the  43 
Elizabeth  was  only  directory  in  this  respect    The  Court  of 
King*s  Bench,  therefore,  refused  to  quash  an  appointmeDt, 
because  subsequently  made.    For  the  act  has  no  negatiTe 
words  restricting  the  power  to  a  month  afier  Easter,  and 
should  be  continued,  so  as  to  destroy  the  mischief  and 
advance  the  remedy,  which  was,  to  have  proper  officers  art 
over  the  poor.     But,  if  a  subsequent  appointment  waa  to  be 
void,  it  would  subject  the  parish  to  the  inconvenieiice  of 
wanting  overseers,  by  a  de&ult  of  the  justices,  which  it  wm 
not  in  its  power  to  prevent     This  principle  seems  to  apply 
equally  to  appointments  under  the  54  Geo.  3,  c  91.    So 
that,  if  the  fourteen  days  after  the  25th  of  March,  within 
which  the   appointment  is  directed  to  be  made,  shoold 
expire,  and  no  officers  be  appointed,  the  Court  upon  appli- 
cation would  probably  grant  a  mandamus  to  compd  die 
magistrates  to  make  one."    It  was,  therefore,  perfecdj  dear 
that  the  justices  who  made  the  appointment  on  the  Uth 
April,  were  the  only  persons  competent  to  make  such  an 
appointment,  and  the  fact  of  the  fourteen  days  after  the25di 
March  having  expired,  did  not  affect  its  vaUdity. 


V.  Lee  and  Whitmore  supported  the  rule,  and  contended 
that  the  priority  of  the  appointment  on  the  1st  April,  ren- 
dered that  the  valid  appointment ;  and  that  it  was  incompe- 
tent for  the  justices  before  whom  the  matter  had  alreadf 
been,  to  proceed  to  make  an  appointment  on  the  14tk. 
With  respect  to  the  King  v.  Saineburfff  cited  on  the  other 
side,  it  did  not  affect  the  question^  because,  in  that  case,  an 
actual  decision  had  been  pronounced  by  the  magistrates) 
before  whom  the  matter  had  come.  Here,  however,  no 
decision  had  been  pronounced,  but  the  matter  still  remained 
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open  for  the  determination  of  the  justices.     In  the  case  of       1841. 

the  King  v.  The  Inhabitants  of  Great  Marlow  (a),  it  was       j[^^^ 

held>  that  after  an  appointment  for  overseers  for  a  parish  by  «• 

the  magistrates,  at  one  meeting,  they  are  functi  officio ;  and    and  Another. 

no  other  magistrates  can  afterwards,  upon  the  claim  of  one 

of  the  persons  so  appointed  to  be  exempted,  appoint  another 

in  his  place ;  but  the  party  must  appeal  to  the  sessions  to 

get  his  discharge.     That  was  an  authority  to  show,  that 

after  the  appointment  on  the  1st  April,  the  justices  had  no 

power  to  appoint  on  the  14th.     The  case  of  the  King  v. 

I%e  Overseers  of  Bridgewater  (6),  supported  that  view.     In 

Ist  Nolan^s  Poor  Laws^  page  55,  4th  ed.,  it  was  laid  down, 

**  When  an  appointment  is  once  legally  made,  the  magistrates 

are  functi  officio.    If  two  appointments,  therefore,  each 

being  a  sufficient  number  of  overseers,  are  made  on  the 

same  day,  that  which  is  prior  in  time  is  good^  and  the 

second  void.     And  other  magistrates  are  not  only  disabled 

from  making  a  new  appointment ;  but  if  a  person  who  has 

been  appointed  applies  to  them  to  be  exempted  upon  sufficient 

cause,  they  cannot  remove  him  and  substitute  another  in 

his  place ;  but  he  must  appeal  to  the  sessions  for  his  dis- 

chaige."     On  these  authorities,  it  was  submitted  that  the 

present  rule  ought  to  be  made  absolute. 

CoLEBiDOB,  J. — One  question  in  this  case,  is,  whether 
the  appointment  of  the  14th  of  April  was  a  valid  appoint- 
ment ?  I  think  I  am  bound  to  decide  that  question  first. 
It  may  be  urged  that  the  first  appointment  being  made,  the 
second  is  made  out  of  time.  I  do  not  think  that  proposition 
can  be  sustained ;  although  the  appointment  is  required  to 
be  made  by  the  54  Geo.  3,  c.  91,  within  fourteen  days 
after  the  25th  of  March,  yet  the  general  rule  is,  that 
where  such  a  provision  is  introduced,  unless  there  are 
negative  words  in  the  statute,  providing  that  the  appoint- 
ment  shall  not  take  place   afterwards,  such  a  provision 

(a)  3  East,  344.  (fi)  1  Cowper,  139. 
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1841.        is  to  he  taken  as  directory.     That  was  the  construction  pot 
^[y  upon  the    43  Eliz.^  and  writs  of  mandamus   have  been 

>'•  issued^  requiring  magistrates  to  make  appointments  of  over- 

and  Another,  seers,  the  issue  of  which  writs  must  have  proceeded  o&  the 
groimd  that  the  words  of  the  statute  were  directory.  No 
negative  words  are  introduced  into  this  statute^  therefixe, 
its  language  must  be  regarded  merely  as  directory.  I 
cannot  but  think,  that,  if  the  magistrates  had  heedlessly  and 
thoughdessly  allowed  the  time  for  appointing  oyerseers,  as 
limited  by  the  act  of  Parliament  to  pass,  and  had  proceeded 
to  the  appointment  on  the  14th  of  April,  it  would  have  been 
a  perfecdy  valid  appointment.  The  question  then  iS| 
whether,  the  appointment  of  the  1st  of  April  is  a  valid  one? 
Now,  I  do  not  think  that  the  appointment  made  first  in 
point  of  time  is  necessarily  valid  in  point  of  law.  The 
magistrates  have  met  pursuant  to  notice.  They  make 
various  appointments.  They  differ  as  to  this,  and  four  or 
five  others.  By  the  consent  of  all  present,  and  among 
others  of  Mr.  Sneyd,  the  matter  is  adjourned  until  the 
14th  of  April.  That  being  done,  I  think  they  had  obtained 
possession  of  the  subject  matter,  and,  therefore,  had  jinrisdic- 
tion  over  it.  Suppose,  that  on  the  31st  of  March,  they 
had  adjourned  to  any  day  within  the  fourteen  days  after  the 
25th  of  March,  would  it  have  been  competent  for  any  two 
magistrates  to  go  during  that  time,  and  make  another 
appointment  of  overseers  ?  I  think  not  I  think  that  is 
precisely  the  same  when  you  get  over  the  diflSculty  of  the 
question  as  to  the  adjournment,  whether  the  adjournment 
was  within  the  fourteen  days  or  not  Upon  its  being  made 
known  to  Mr.  Sneyd,  that  the  adjournment  for  such  a 
length  of  time  might  be  irregular,  the  proper  course  for 
him  to  pursue  would  have  been  to  inform  his  brother 
magistrates  of  the  fact,  and  proceed  or  not  with  the  appoint- 
ment of  overseers,  in  any  way  they  thought  proper;  but 
without  doing  so,  he  goes  to  another  place,  and  without  the 
knowledge  of  his  brother  magistrates,  assists  in  making  the 
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appointment  on  the  Ist  of  April     He  had  no  right  to  do        1841. 

that     As  I  hold  the  appointment  on  the  14th  to  have  been  ^"r^^^J^T^ 
valid,  the  appointment  of  the  1st  of  April  was  irregular.  ^' 

I  think,  therefore,  that  the  present  rule  ought  to  be  dis-  and  Another. 
chaxged,  but  without  costs. 

Rule  discharged  without  costs. 


The  Queen  v.  Hawdon. 

{Before  the  four  Judges.) 

A  RULE  had  been  obtained,  calling  on  the  prosecutor  to  ^^^  Central 
shew  c^use  why  a  side  bar  rule  obtained  by  him,  calling  on  S"*^^  4-5 
the  defendant  to  pay  the  costs  of  removing  this  case  from  Wm.  4,  c.  36, 
the  Central  Criminal  Court  into  this  Court,  should  not  be  affect' the  re- 
dischaiged.  The  prosecutor  had,  in  October  1838,  preferred  dlctoentsfrom 
ao   indictment  aisainst   the   defendant   for   libel,  and   the  that  Court  into 

*^  ...  *°®  Queen's 

defendant  had  afterwards  removed  it  into  this  Court  by  Bench.    Such 
certiorarL     The  case  was  tried,  and  the  defendant  convicted,  tirely  regu- 
and  sentenced  to  nine  months'  imprisonment     The  side  bar  JjJgl^m^  t4  ^ 
rule  for  the  defendant  to  pay  the  costs,  occasioned  by  the  c-  33,  (thecer- 
removal,  was  then  obtained,  but  was  met  by  the  present  a  defendant  re- 
rule,  as   the  defendant  contended  that  the   removal  was  U^dictmenT  • 
entirely  regulated  by  the  4  &  5  Wm.  4,  c.  36,  s.  16,  and,  ^/g^jJ^Vht 
therefore,  that  no  costs  were  payable.  comes  liable  in 

case  of  con- 
viction to 

Humfrey  shewed  cause.     The  application  proceeded  on  5^5^°^!)^^  ^1,^ 
the  assumption,  that  the  statute  retmlatinir  the  removal  of  in-  costs  occasion- 

^        '  00  .        ed  by  such  re- 

dictments  from  the  Central  Criminal  Court,  was  that  which  moval. 
constituted  the  Court,  and  establishedits  present  jurisdiction. 
But  that  was  altogether  a  mistake.     That  act  did  not,  in  the 
least  degree,  affect  the  removal  of  this  indictment,  which 
was  removed  under  the  5  &  6  Wm.  4,  c.  33,  s,  2,  and  could 
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1841.        not  have  been  removed  under  any  other  statute.    Tlie  5  &  6 

The  QuFEN     ^™'  ^>  adopted  the  provisions  of  the  5  Wm.  &  Maiy,  c33, 

^'  and  enlarged  the  powers  thereby  given  the  Judges ;  and, 

by  those  provisions,  the  defendant  removing  the  indictment, 

became  liable^  if  convicted,  to  pay  the  costs  occasioned  by 

the  removaL 

The  defendant  in  person,  in  support  of  the  rule.  This 
indictment  was  brought  under  the  Central  Criminal  Court 
Act.  Everything  relating  to  the  proceeding  of  that  Court,  wv 
regulated  exclusively  by  that  statute.  The  removal  of  thb 
indictment  was  so,  and  that  act  contained  no  proviaoDsasto 
the  costs  of  such  a  removaL  The  order  on  the  defendant 
to  pay  costs  was  one  which  could  not  be  mwitained. 

LofO)  Denman,  C.  J. — The  powers  of  the  Court  to  giant 
a  certiorari,  are  now  defined  by  the  5  &  6  Wm.  4,  c.  33. 
That  statute  passed  after  the  Central  Criminal  Court  Act, 
and  is  not  restricted  by  the  provisions  of  that  act  Hie 
Judges  have  now  a  power  which  they  did  not  possess  under 
the  statute  of  William  and  Mary,  to  require  such  reco^ 
nizances  as  they  may  deem  fit,  instead  of  being  restricted  as 
before  to  require  recognizances  in  20/L  only ;  but,  in  other 
respects,  the  statute  of  William  und  Mary  is  incorporated  in 
the  recent  statute. 

Pattbson,  J.— The  4  &  5  Wm.  4,  c.  36,  s.  16,  has 
nothing  to  do  with  the  removal  of  an  indictment  by 
certiorari  into  this  Court ;  it  only  relates  to  the  removal  of 
indictments  from  the  quarter  sessions  into  the  Central 
Criminal  Court  The  removal  here  was  obtained  under 
the  5  &  6  Wm.  4,  which  embodies  the  provisions  of  the 
present  statute. 

Rule  discharged 
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GOODTITLE  d.  MURRELL  V*  BaBTITLE. 

FLEJTINO  shewed  cause  against  a  rule  obtained  by  Wbere  after 

Hoggins  for  setting  aside  the  writ  of  habere  &cia8  pes-  eUiraedfrom 

sessionem,  issued  and   executed  in  the  present  case,  for  JJJn}"^^^^ 

irreinikrity.with  costs ;  and  why  the  applicant  Peachy  should  ™«nt>  eiecn. 

not  be  restored  to  possession,     ine  amdavits  on  which  the  withontrem- 

present  rule  was  obtained,  shewed,  that  in  the  year  1830,  ^ntby  »cffe 

the  lessor  of  the  plaintiff  had  commenced  an  action  of  5j*^»*^?. 

^  .  Court  held  the 

ejectment,  and  served  the  declaration  on  a  person  named  want  of  a  sdre 
Peachy,  who  was  the  tenant  in  possession.  He  did  not  suchasubMan- 
appear,  and  judgment  was  accordingly  signed  against  the  ^^^^2L. 
casual  ejector.     From  that  time  until  December,  1840,  no  J«  30th  of 

.  .  December  to 

proceedings  were  taken  on  the  judgment;  but,  in  that  the  8th  of  May 
month  and  year,  a  writ  of  habere  &cia8  possessionem  was  app^vi^to" 
issued  and  executed  without  suinir  out  a  writ  of  scire  facias  "®*  '"4®  *^* 

^  execution  was 

to  revive  the  judgment     On  the  8th  of  May,  which  was  the  not  toch  laches 
]ast  day  of  Easter  Term,  an  appUcation  was  made  to  the  the  tenut  o^ 
Court  for  the  present  rule,  on  the  ground  that  no  writ  of  roi^j^*ii**ti,^ 
scire    facias    had  been    issued  to  revive  the    iudirment  w}ic*tion. 

,  ^    ^  Such  an  appli- 

Keaiing  submitted,  that  the  omission  on  which  the  present  cation  may  be 

application  was  founded,  only  amounted  to  an  irregularity,  tenant  m  pm- 

of  which  the  party  complaining  must  promptly  take  advan-  iJ]^^^^°  ^ 

tage.     A  variety  of  cases  to  that  effect  might  be  cited.   The  ^'^h  the  decla* 

ration,  but  has 

delay  finom  the  month  of  December  to  the  8th  of  May,  was  not  appeared. 


such  laches  as  disentitled  the  party  applying,  to  succeed  in  fiSS^^been 
his  application.     But  supposing  the  application  could  be  «p«o  against 


made  by  any  one,  it  could  not  be  made  by  Peachy,  as  he  ejector ;  bat 
was  not  before  the  Court,  he  not  having  appeared.     It  was  awarded 
laid  down  in  Bac.  Ab.  tit  (A.)  p.  61,  that  a  writ  of  error  JSSTof^e 
cannot  be  brought  in  the  name  of  the  casual  ejector,  as  the  plun^iff*  with- 

r^  rwrx  ®'*^  COnseOt. 

tenant  is  not  in  Court  to  sue  it  The  cases  cited  for  this 
proposition  were  Roe  v.  Doe  d.  Humphreys  {a)  ^  and  George 
d.  Bradley  v.  Wisdom  (6).     If,  however,  he  was  entitled  to 

(a)  Barnes,  181.  (6)  2  Bur.  756. 
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make  this  application,  he  must  still  make  it  within  a  reasonable 
time.  If  the  defect  was  to  be  regarded  as  a  mere  irr^ularitj, 
then  it  was  quite  clear  that  the  application  was  made  too  late. 
It  had,  however,  been  decided  in  one  case,  that  the  omissioD 
did  not  merely  amount  to  an  irregularity,  but  to  a  nullity. 
That  case  was  Mortimer  v.  Piggott  (a).  The  Court  was 
there  reported  to  have  said,  that  where  a  defendant  had  been 
charged  in  execution  on  a  writ  issued  more  than  a  year 
after  judgment  had  been  signed,  without  reviving  that 
judgment  by  writ  of  scire  fecias,  the  proceeding  was  a 
nullity ;  and  the  defendant,  therefore,  by  lapse  of  time,  was 
not  deprived  of  his  right  to  ^ply  for  his  dischaige.  That 
decision,  however,  had  been  questioned  in  Arch  Prac.  p.819, 
note  (Z).  Should  the  Court,  however,  be  disposed  to  make 
the  rule  absolute,  the  judgment  would  not  be  set  aside  with 
costs.  Doe  d.  Femon  v.  Roe  (i).  It  might  be  supposed 
that  that  case  was  an  authority  to  shew  that  the  present 
application  might  be  made  by  the  tenant ;  but  it  was  lo 
be  observed,  that  the  tenant  had  made  himself  party  to  the 
proceeding,  by  demanding  a  particular  of  the  premises 
sought  to  be  recovered. 


WioHTKAN,  J.—  Where  a  judgment  is  improperly  signed 
against  the  casual  ejector,  if  the  tenant  cannot  apply  to  set 
aside  that  judgment,  what  is  he  to  do  ? 

Keating  admitted,  that  in  such  a  case,  the  Court  might 
permit  an  application  to  be  made  by  him.  That  was  not, 
however,  a  similar  case  to  the  one  before  the  Court 

WiGHTBfAN,  J. — As  no  scire  fitcias  has  been  issued  after 
the  lapse  of  ten  years  from  signing  judgment,  that  is  an  error 
in  materialibus,  and,  therefore,  this  supplication  is  not  too 
late.  The  case  of  Doe  d.  Vernon  v.  Boe  is  very  much  in 
point  in  the  present  case ;  here  the  application  is  to  set  aside 

(a)  Ante,  voL  2,  p.  615. 

(6)  2  Ney.  &  P.  237 ;  S.  C.  7  Ad.  &  E.  14. 
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the  execution,  the  judgment  itself  being  regular.  Now,  on 
the  first  point,  whether  the  tenant  in  possession,  who  has 
not  appeared,  has  any  locus  standi  in  Court  to  make  this 
application,  that  case  of  Doe  d.  Vernon  ▼•  Roe  decided^  that 
such  a  person  may,  under  circumstances  very  similar  to  the 
present,  apply  to  the  Court  to  set  aside  the  judgment  That 
case  seems  to  me  an  authority  against  the  lessor  of  the 
plaintiff  on  the  principal  points ;  but  in  his  favour  as  to  the 
costs  of  the  motion.  I  think  that  the  lessor  of  the  plaintiff 
has  been  irregular  in  matcrialibus ;  the  omission  to  sue  out 
a  scire  facias  after  a  lapse  of  ten  years,  would  be  a  cause 
of  error  that  was  apparent  on  the  fitce  of  the  record. 
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Badtitle. 


Hoggins  contra,  submitted  that  the  Court  ought  to  make 
the  rule  absolute,  with  costs. 

WioHTMAN,  J. — There  having  been  no  consent  rule, 
there  is  no  person  against  whom  the  Court  can  award  the 
costs.  The  case  of  Goodnight  d.  Ward  v,  Badtitle  (o),  cited 
in  Doe  d.  Vernon  v.  Roe^  is  precisely  like  this  case.  The  only 
person  who  can  be  ordered  to  pay  the  costs  is  Goodtitle. 

The  rule  was  made  absolute,  with  costs,  against  the 
lessor  of  the  plaintiff,  he  consenting  to  pay  them  within  a 
week,  on  condition  of  the  defendant  undertaking  not  to 
bring  any  action  in  respect  of  the  irregular  execution  (6). 

Rule  accordingly. 

(a)  2  Wtn.  Black.  763. 

(&)  See  Adlam  v.  NobU,  Ante,  yol.  9^  p.  322. 


Dob  d.  Williams  v.  Smith. 

\jrRAYi  shewed  cause  against  a  rule  nisi  for  judgment  Judgment  as 
as  in  case  of  a  nonsuit  obtained  by  Dickenson.     It  was  an  n^^t^^niay 

be  obtained  in 
an  ejectment,  if  issue  bas  been  joined,  altbougb  tbrougb  the  de&ult  of  the  lessor  of  the  plaintiff,  no 
consent  rule  has  been  actoally  drawn  up,  the  tenant  in  possession  having  appeared  and  pleaded. 
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1841 .  acdon  of  ejectment,  and  the  attorney  for  the  tenant  in  poa- 
Doedein  session  had  signed  the  consent  rule ;  the  attorney  for  the 
Williams     lessor  of  the  plamtiff  however,  did  not  sign  it,  or  draw  it  op. 

Smith.  An  application  and  plea  were  entered,  and  pleaded  bj  the 
tenant,  and  the  lessor  of  the  plaintiff  added  the  umiliter. 
The  rule  for  judgment  as  in  case  of  a  nonsuit,  it  was  sub- 
mitted, was  improperly  obtained,  on  the  ground  that  die 
defendant  was  not  properly  before  the  Court,  the  consent 
rule  not  having  been  drawn  up.  The  rule  ought,  therefine, 
to  be  discharged,  without  the  lessor  of  the  phuntiff  being 
compelled  to  ^ve  a  peremptory  undertaking. 

Dickensofh  in  support  of  the  rule,  was  stopped  by  the 
Court 

WiGHTMAN,  J. — The  tenant  in  possession  having  ap- 
peared,  and  the  plaintiff  having  replied,  I  think  enough  has 
been  done  to  entitle  the  defendant  to  move  for  judgment 
as  in  case  of  a  nonsuit  The  plaintiff  must,  therefore,  give 
a  peremptory  undertaking,  and  then  the  present  rule  may 
be  dischaiged 

Rule  discharged  accordingly. 


Doe  d.  Bailet  and  Another  r.  Bennett  and  Wife. 

Where  a  rale  JlmERE  shewed  cause  against  a  rule  obtained  by  Prideaux^ 
forstoyinffpro-  ^hich  called  upon  the  lessor  of  the  plaintiff  to  shew  cause 
element  unta  ^^^  ^®  proceedings  in  the  present  action  should  not  be 
ti^e  costi  of       stayed,  until  the  costs  of  two  former  actions  of  ejectment, 

former  acticms  ,  , 

of  igectment,  and  of  an  action  of  trespass  for  mesne  profits  should  be  paid, 

wrofito'were"*  It  appeared,  by  the  afiidavits,  that  a  Mrs.  Ayres  was  in 

P**^  *d  of  ^  possession  of  certdn  property,  from  the  year  1815  inclusive. 

3ie  same  title  A  person  named  Bennett  brought  an  action  of  ejectment 

diipute^e  for  the  recovery  of  that  property,  in  the  year  1840.     No 

rale  will  be  dis- 
charged if  the  lessor  of  the  plaintiff  swears  generally  that  his  claim  b  not  fSDunded  on  the  tamt 
title  as  was  previously  litigated,  although  he  does  not  state  under  what  title  be  does  daim. 
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one  appeared  in  that  action^  and  judgment  was  accordingly       1841. 
obtained  against  the  casual  ejector.     An  unsuccessful  appU-     jy^^  Jem, 
cation  was  made,  on  the  part  of  Mrs.  Ayres,  for  the  purpose    „^^"'^ther 
of  setting  aside  the  judgment  so  obtained,  it  being  su^ested  ». 

that  the  declaration  in  ejectment  had  not  been  properly  served,  ud  Wife. 
An  action  of  trespass,  for  the  mesne  profits,  was  brought  by 
Bennett  against  Mrs.  Ayres,  and  an  action  of  ejectment  was 
also  brought  by  Mrs.  Ayres  against  Bennett.  Before  trial 
in  either  of  those  causes,  Mrs.  Ayres  died.  Some  time 
after  her  decease,  an  action  of  ejectment  was  brought, 
at  the  instance  of  the  present  lessors  of  the  plaintiff,  for  the 
recovery,  from  Bennett,  of  the  same  property  as  he  had 
recovered  from  Mrs.  Ayres.  Bennett  then  obtained  the 
present  rule,  on  an  affidavit  that  the  lessors  of  the  plidntiff 
claimed  the  property  as  devisees  under  a  will  made  by  Mrs. 
Ayres.  In  answer  to  the  affidavits,  it  was  now  sworn,  on 
the  part  of  the  lessors  of  the  plaintiff,  that  they  did  not 
claim  the  property  in  question  under  the  will  of  Mrs.  Ayres, 
or  in  any  way  through  Mrs.  Ayres,  but  that  the  title, 
by  the  strength  of  which  they  proposed  to  recover  the 
property,  was  perfectly  different  The  affidavits  did  not 
proceed  to  state  what  the  tide  was,  by  virtue  of  which  they 
did  seek  to  recover.  Bere  submitted  that  on  this  affidavit, 
produced  by  the  lessors  of  the  plaintiff,  the  present  rule 
must  be  discharged.  The  ground  on  which  such  an  appli- 
cation could  succeed  was,  that  the  same  title  was  proposed 
to  be  brought  into  Utigation.  If  such  an  intention  did  not 
exist,  there  was  no  pretence  for  compelling  the  lessors  of  the 
plaintiff  to  pay  the  costs  in  question.  In  order  to  shew  that 
the  same  title  was  not  to  be  brought  into  dispute,  it  was 
sufficient  that  the  lessors  of  the  plaintiff  should  swear  that 
the  tide  of  Mrs.  Ayres  was  not  that  on  which  they  relied, 
but  a  different  one,  without  proceeding  to  state  what  the 
title  was,  on  which  they  sought  to  recover  the  property  in 
question. 

Prideaux,  in  support  of  the  rule,  submitted  that  it  did 
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Doe  dem. 

Bailey 

and  Another 

V. 

Bennett 
and  Wife. 


not  sufficiently  iqppear,  fix)m  the  mode  in  which  the  affidavit 
in  answer  was  sworn,  that  the  lessors  of  the  [^ntiff  were 
not  about  to  bring  into  litigation  the  same  title  as  that 
which  was  discussed  in  the  actions  wherein  Mn.  Ayies  was 
a  party.  It  was  not  enough  for  them  to  swear  that  the  title 
which  they  proposed  to  set  up  in  the  present  acdon  was  not 
the  same  as  that  of  Mrs.  Ayres,  without  stadng  what  the 
title  on  which  they  relied  really  wask  They  were  bound  to 
shew  to  the  Court,  on  the  &oe  of  their  affidavits,  suffideot 
to  make  it  appear  that  the  same  title  was  not  again  to  be 
brought  into  dispute.  This  not  having  been  done,  the 
present  rule  ought  to  be  made  absolute. 


Coleridge,  J. — The  question  is,  whether  it  is  sufficiently 
shewn  that  the  lessors  of  the  plaintiff  are  relying  cm  the 
same  title  that  Mrs.  Ayres  did?  On  the  one  hand,  it  is 
sworn,  that  they  clium  under  a  will  of  a  certain  date;  and 
it  is  fiiir  to  suppose  that  that  wiU  must  have  been  seen  on 
the  part  of  the  defendants.  In  answer,  it  is  sworn,  that  the 
lessoon  of  the  plaintiff  do  not  claim  under  that  wiU,  nor 
under  any  other  will  of  Mrs.  Ayres.  It  is  sworn,  on  Ae 
part  of  the  defendants,  that  the  lessors  of  the  plaintiff  claim 
under  the  same  title  sa  Mrs.  Ayres.  Now,  as  no  title  has* 
as  yet,  been  stated  at  all,  it  would  be  a  matter  of  suppodtion 
what  her  title  was ;  however,  the  answer  given  ia,  tkst 
the  lessoES  of  the  plaintiff  do  not  daim  under  the  same 
title,  but  under  a  different  one.  That  may  be  true,  or  it 
may  be  &iae ;  but  I  think  that  the  lessors  of  the  plaintiff 
are  not  bound  to  disclose  their  particular  tide  on  this  rule. 
As  it  is  not,  therefore,  satisfactorily  shewn  that  the  lesaois 
of  the  plaintiff  are  claiming  under  the  same  tide  as  Mia 
Ayres,  this  rule  must  be  discharged,  but,  under  the  drcum- 
slanoes,  without  costs. 


Rule  discharged  without  coats. 
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DuRBANT  V.  Blubtoic  and  Calet. 

Ji  YLES  shewed  cause  against  a  rule  nisi,  obtained  by  Where  it  ap- 

GcUe^  calling  on  the  plaintiff  to  shew  cause  why  a  warrant  a^mey  was 

of  attorney,  given  by  the  defendant  to  the  plaintiff,  and  the  JlStiffM^ 

judinnent  and  execution  thereon  should  not  be  set  aside  defendant  in  a 

^  transaction  m 

with  costs,  on  the  ground  that  it  had  not  been  properly  tbe  course  of 

wiiicli  a  urar— 

attested  pursuant  to  the  provisions  of  the  1  &  2  Vict  c.  110,  rant  of  attor- 
s.  9.     It  appeared,  from  the  affidavit,  that  the  defendants  ^5  J^jf^ro-' 
were  resident  in  London,  and  in  the  spring  of  1840,  they  mentwasat- 

,  ,  tested  by  a 

became  indebted  to  an  attorney  named  Martin,  who  resided  clerk  of  the 
in  Westminster,     The  amount  of  their  debt  to  him  was  near  being  aJso  an 
3000i     About  the  same  time,  a  writ  of  fieri  facias  at  the  jdmittedat- 

'       ^  ^  ^  tomey,  it  was 

suit  of  the  Metropolitan  Bank  was  issued  against  their  goods,  held,  that  the 
and  under  it,  they  were  seized.  When  in  this  situation,  insufficient 
they  applied  to  their  attorney,  Martin,  for  his  assistance  in  J'^^tc'f  no 
raisii^  money.  He  informed  them  that  he  had  a  client,  *•  d* 
named  Durrant,  a  solicitor,  residing  in  Norwich,  who  was 
willing  to  make  the  advance  required.  With  him  the  de- 
fendants were  unacquainted,  but  by  the  intervention  of 
Martin,  it  was  ultimately  agreed  that  Durrant,  the 
present  plaintiff  should  advance  the  sum  of  49002.,  he 
receiving  as  the  security  for  this  advance,  certain  leasehold 
property,  and  a  warrant  of  .attorney.  Martin  prepared 
these  instruments,  and  sent  the  drafts  to  the  plaintiff,  to  be 
setded  by  him.  No  abstract  of  title  was,  however,  sub- 
mitted to  him,  that  being  left  entirely  to  Martin.  AH  the 
expenses  of  preparing  the  instruments  were  borne  by  the 
defendants,  and  no  charge  was  made  to  the  plaintiff. 
When  the  warrant  of  attorney  was  executed,  a  person 
named  Crowther,  who  was  himself  an  admitted  attorney, 
but  who  was  acting  as  Martin's  clerk,  attested  the  warrant  on 
behalf  of  the  defendants.  The  reason  of  his  so  acting  was, 
as  he  swore,  because  Martin  was  otherwise  engaged.  A 
few  days  afterwards,  judgment  was  signed  on  the  warrant 
of  attorney  by  Martin  on  behalf  of  Durrant.     It  did  not 


DURRANT 

V. 

Blurton 

and 
Caley. 


CASES  ON   POINTS  OF   PRACTICE,   Q.   B^ 

appear  that  Martin  was  the  general  London  agent  of 
Durrant^  and  different  attorneys  sued  out  execution.  The 
question  was  on  this  state  of  facts,  which  were  not  disputed 
between  the  parties,  whether  the  warrant  of  attorney  was 
sufficiently  witnessed,  according  to  the  provisions  of  the 
statute.  JByles  submitted  that  the  facts  disclosed  by  the 
affidavits,  shewed  that  a  sufficient  attestation  had  taken 
place.  The  objection  was,  that  Martin  had  acted  for  both 
parties,  and  therefore,  that  according  to  the  case  of 
HuUon  V.  Hutson,  (a)  the  attestation  was  not  good  The 
statement  of  facts  did  not  shew  that  Martin  was  acting 
for  both  parties.  All  that  he  appeared  to  have  done  was 
to  sign  judgment  on  behalf  of  Martin.  That  was  a  mere 
formal  act,  which  could  not  place  him  in  the  situaticHi  of 
attorney  to  Diurant  The  execution,  it  appeared,  was  sued 
out  by  another  attorney.  He  was,  therefore,  not  disquali- 
fied fi'om  acting  on  the  part  of  the  defendant  It  wh9^ 
therefore,  competent  for  him  to  witness  the  execution  of 
the  warrant  of  attorney.  If  it  was^  a  fortiori  was  it  compe- 
tent for  his  clerk  Crowther  to  witness  it  The  case  of 
Paul  V.  Cleaver,  (b)  was  to  be  relied  on.  There  it  was 
decided,  that  the  attestation  by  an  attorney's  clerk,  is  not 
sufficient  to  render  valid  such  an  instrument  That  case^ 
however,  would  not  affect  the  present,  because  Crowther 
was  an  admitted  attorney  himself.  No  grounds;,  therefore, 
existed  for  making  the  present  rule  absolute. 


Gale,  in  support  of  the  rule,  contended  that  the  affidavits 
clearly  shewed  that  the  attorney  Martin  acted  as  atUxnej, 
both  for  the  plaintiff,  and  for  the  defendant  No  other 
person  appeared  in  the  transaction  to  be  acting  as  attixney, 
except  him ;  therefore,  as  the  bu^ness  had  been  transacted 
on  both  sides,  it  must  have  been  by  him.  Crowther,  it 
appeared,  was  merely  his  clerk,  and,  therefore,  although  he 
might  be  an  admitted  attorney  in  this  transaction,  he  could 

(a)  7  T.  R.  7.    See  Tbdd  y.  Gimpertt,  ante,  vol.  2,  p.  396. 
(6)  a  Taunt,  ddo. 
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not  be  r^arded  as  the  independent  attorney  of  the  defend- 
ants. If  not,  then  it  was  perfectly  clear,  according  to  the 
cases  of  Hutscm  v.  Huton  ;  Paul  v.  Cleaver  ;  Rice  v.  Zf n- 
sted{a\  and  Ruing  v.  Dolphin  (6),  that  the  warrant  of 
attorney  was  not  properly  witnessed  within  the  meaning  of 
the  statute. 

Cur.  ado.  vult 


1841. 


DURRANT 

t'. 

Blurton 

and 
Caley. 


Coleridge,  J. — This  was  a  rule  for  setting  aside  a  warrant 
of  attorney,  with  the  judgment  and  execution  issued  thereon, 
on  the  ground  that  the  requisites  of  the  1  &  2  Vict  c.  110, 
s.  9,  were  not  complied  with  in  the  attestation.  The  un- 
disputed facts  of  the  case  are  these ;  that  the  defendants 
resident  in  London,  owed  one  Martin,  an  attorney  in  West- 
minster, in  the  spring  of  1840,  nearly  SOOOL  Their  goods 
were  about  the  same  time  seized  under  an  execution  at  the 
suit  of  the  Metropolitan  Bank.  In  this  state  of  things  they 
were  desirous  to  raise  money,  and  Martin,  who  was  their  at- 
torney, informed  them  that  he  had  a  client  who  would  advance 
it.  The  plaintiff  is  a  solicitor  of  Norwich,  a  stranger,  as  it 
should  seem,  to  the  defendants;  and  through  the  interven- 
tion of  Martin,  he  agreed  to  advance  4900^  on  leasehold 
security,  and  a  warrant  of  attorney :  both  these  instruments 
were  prepared  by  Martin,  the  drafts  having  been  sent  by 
him,  as  he  swears,  to  the  plaintiff  to  be  settled,  but  no 
abstract  of  title  to  the  leasehold  premises,  was  ever  submit- 
ted to  the  plaintiff.  In  this,  he  entirely  trusted  to  Martin. 
The  instruments  were  prepared  at  the  expense  of  defendant, 
and  no  chaige  made  against  the  plaintiff  by  Martin.  Mar- 
tin fligned  the  judgment  for  the  plaintiff,  a  day  or  two  after 
the  execution  of  the  warrant.  He  was  not  the  general 
liondon  agent  for  the  plaintiff,  and  the  execution  was 
sued  out  by  the  attorneys  for  him.  In  this  transaction  the 
defendants  swear  they  believe  Martin  acted  as  the  attorney 
of  the  plaintiff.     Martin  swears  positively  that  he  acted  only 


(a)  Ante,  vol.  7,  p.  1 53.  (jb)  Ante,  vol.  S,  p.  309. 

VOL.   IX.  U  U   U  D.    p.   C. 


Caley. 
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1 84 1 .  as  the  attorney  for  the  defendants ;  but,  on  a  transactioa  like 
DuRRANT  ^^  whether  a  party  acts  as  agent  for  the  one  or  the  other 
^   <*  is  a  conclusion  from  other  premises,  rather  than  a  suude 

and         isolated  fact ;  it  becomes,  therefore,  a  matter  of  (^inion»  aod 
a  Court  will  not  feel  itself  bound  by  the  strongest  aaBerdoo, 
however  honestly  it  may  believe  it  to  have  been  made.     In 
my   opinion,  Martin  is  shewn   by  indisputable  evidence 
to  have   acted  as  the  attorney   and  agent  for    both  the 
plaintiff  and  the  defendants ;  he  represents  plaintiff  as  his 
client  in  the  first  instance,  and  the  plaintiff  entirely  trusts 
to  him  in  the  most  important  parts  of  the  whole  transaction. 
I  am,  therefore,  of  opinion  that  he  could  not  have  attested 
the  execution  for  the  defendants ;  the  whole  intention  of  the 
statute  would  be  defeated,  if  a  person  so  connected  with 
the  plaintiff  could  act  as  the  attorney  for  the  defendants  on 
that  occasion.     If  any  authority  were  necessary  for  this,  the 
case  of  Rising  v.  Dolphin^  (a)  appears  to  me  to  be  abundantly 
sufficient.     I  have  been  thus  minute  as  to  the  sitaatioa  in 
which  Martin  stood,  because  that  seems  to  me,  under  the 
circumstances  I  am  about  to  state,  to  dedde  the  case.     At 
the  time  this  transaction  was  going  on,  an  attorney  of  the 
name    of  Crowther  was   engaged  with  him,  and  serving 
him  as  his  clerk,  and  he  it  was,  who  in  fact  attested  the 
execution.     I  by  no  means  say  that  he  was  not  compeCmit 
to  do  many  acts  as  attorney,  because  he  was  a  derk ;  but, 
being  clerk  and  servant  to  an  attorney  and  master,  who  was 
acting    in  the  transaction  as  attorney  for  the  plaintiff,  I 
think  he  was  affected  by  his  master's  disability;  the  foct 
that  he  was  an  attorney  himself,  enabled  him  in  this  instamy 
to  represent  and  act  for  his  master,  and  I  think  he  did  sa 
I  observe,  that  he,  in  effsct  states  that  he  attended  because 
Martin  was  prevented  by  other  engagements  from  doing  so, 
and  he  does  not  state  that  he  chaiged  the  defendants  any 
thing  for  so  acting,  or  received  any  remuneration  from  any 

(a)  JhUe,  vol.  S,  p.  309. 
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one  on  their  behalf.    Looking  at  the  substance  therefore,        1841. 

of  the  transaction,  which,  to  efiectoate  the  purposes  of  the 

act  must  be  done ;  but  not  meaning  to  impute  any  fraud  in 

the  particular  instance  before  me,  I  think  this  warrant  was 

not  properly  attested,  and  that  the  rule  must  be  made 

absolute,  no  action  to  be  brought  against  the  plaintiff  or 

the  sheriff. 

Rule  absolute. 

WhEATLEY  r.  GOLNEY. 

JSlMONS,  moved  for  a  rule,  to  shew  cause  why  the  plea  Sembie,  that 
in  abatement  in  this  case  should  not  be  set  aside,  and  4"^m,  4^  ^ 
judgment  signed  as  for  want  of  a  plea.     The  aflBdavit  in  ^'  *•  ?» ^. 
support  of  the  application  stated,  that  this  was  an  action  of  ing  a  plea  in 
assumpsit,  and  the  defendant  pleaded  in  abatement  the  the  non-joinder 
non-joinder  of  a  person  named  Watson  as  a  defendant  ^.^efeSant 
An  affidavit,  verifying  the  plea,  was  made  pursuant  to  the  must  state  his 
3  &  4  WnL  4,  c.  42,  s.  8.     It  stated  the  supposed  residence  dence  at  the 
of  Watson.     Inquiries  were  accordingly  made  there,  and  it  ^^^^  a£Bdj^riL 
was  discovered  that  the  house  was  shut  up,  and  it  was  then 
aseertained,  that,  although  Watson  had  resided  there,  he 
had  ceased  to  do  so  for  two  months.      Although  other 
inquiries  had  been  made,  it  could  not  be  discovered  where 
Watscm  was  then  living.     It  was  submitted,  that  such  an 
affidavit  was  not  what  was  contemplated  by  the  3  &  4  Wm. 
4j  c  42,  s.  8.     The  words  of  that  section  were,  ^^  that  no 
plea  in  abatement  for  the  non-joinder  of  any  person  as  a 
co-defendant,  shall  be  allowed  in  any  Court  of  Common 
Law,  unless  it  shall  be  stated  in  such  plea,  that  such  person 
is  reffldent  within  the  jurisdiction  of  the  Court,  and  unless 
the  place  of  residence  of  such  person  shall  be  stated  with 
convenient  certainty,  in  an  affidavit  verifying  such  plea." 
The  object  of  that  provision  must  be,  that  when  the  plaintiff 
commenced  a  new  action,  he  might  be  able  to  serve  the 
defendant  mentioned  in  the  plea  with  process.     If,  however, 

u  u  u  2 
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1841*  the  trae  residenoe  of  that  co-defendant  was  not  given,  it 

^^J|2[^J^  would  be  imposG&Ue  for  the  plaintiff  so  to  da    It  was  no 

V.  answer  that  the  defendant  now  actually  sued,  had  ^ven  die 


best  statement  he  could  of  the  residence  of  his  suggested 
contractor.     As  it  was  not  such  a  description  as  the  atatnte 
clearly  contemplated,  the  provision  was  not  satisfied. 

WioHTMAN,  J. — ^I  think  you  may  take  a  rule  nisL 

Rule  nisi  granted. 

ITieobald  subsequendy  appeared  to  shew  cause  agginat 
this  rule^  and  admitted  that  he  could  not  resist  the  objection, 
and  that,  in  consequence,  the  parties  had  made  an  anange- 
ment  with  respect  to  the  action. 

Rule  absolute  accordingly. 


In  the  matter  of  Holiday. 
Where  one  of    UuOH  HILL  applied  for  a  rule,  to  shew  cause  ^y  an 

two  pertnen 

attorneys  in  the  attachment  should  uot  issuc  against  two  country  attcHrneyn^ 

^^^^^^p^'^  partners,  for  not  obeying  a  rule  of  Court,  which  reqoiied 

PJ^^  "^^  them,  among  other  things,  to  pay  a  sum  of  money.    TTiey 

should  be  were  resident  at  Carmarthen ;  and  it  appeared,  that  by  the 

London  agent  direction  and  consent  of  one  of  them  expressed  in  a  letter, 

w^belTthai^  the  rule  had  been  served  on  the  London  agent  of  the  firm. 

soch  senrioe  The  rule  was  accordingly  served  on  the  London  airent,  and 

was  not  snffi-  ,  ° "'  ^ 

dent  to  bring  he  made  an  indorsement  on  the  rule  that  he  accepted  the 
Q^^tocra!!^  service,  as  the  agent  of  the  attorneys  by  their  direcdoo. 
ijnpt,  in  case    Cases  had  decided  that  a  strictly  personal  service  was  not 

of  disobedience  •'  ^ 

to  the  rale,       necessaiy  in  all  casesto  bring  a  party  into  contempt  (a).  This, 

though  it  was      .  i       •       j  n   \  -n       % 

sufficient  as  to  1^  ^^  Submitted,  was  one  of  those  cases.  By  the  expcess 
im)te*the  ^      consent  and  direction  of  the  attorneys  in  the  countiy,  the 

letter. 

(a)  It  vas  so  decided  in  Green      cases  were,  however,  ovemiled 

V.  Proseer,  ante,  voL  2,  p.  99»  and      by  the  full  Court  of  Exchequer, 

AUier  v.  Newton,  ib.  p.  582.  Those     in  Stmdl  v.  TbiMr,  ib.  p«  673. 
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rule  had  been  served  on  the  London  agent     Disobedience       1841. 
to  that  rule  amounted  dearly  to  a  contempt,  for  which  they  £n  the  matter  of 
were  answerable.  Holiday. 

WiGHTMAK,  J. — Perhaps  the  service  which  is  sworn  to 
might  be  sufficient  to  bring  the  partner  who  gave  the  con- 
sent to  the  service  on  the  agent  into  contempt  That, 
however,  cannot  affect  his  partner.  It  is  not  sufficient  for 
an  attachment,  as  the  ordinaiy  method  of  transacting 
business  by  one  partner,  will  not  bring  another  partner  into 
contempt,  unless  he  himself  does  some  act  shewing  that  he 
is  in  contempt  I  do  not  say  that  the  service  on  the  town 
agent,  may  not  be  sufficient  for  the  pmpoee,  if  it  has  been 
authorized*  Consequently,  with  respect  to  the  partner  who 
wrote  the  letter,  directing  the  service  to  be  effected  on  the 
London  agent,  a  rule  nisi  for  an  attachment  may  be 
granted  ;  but  not  as  to  the  other. 

Rule  nisi  accordingly. 

Regina  9.  The  IimABrr ants  of  Babton. 

{Before  the  four  Judges.) 

JL  HIS  was  an  indictment  against  the  defendants  for  the  ifapartv, 
non-repair  of  a  road.     The  case  was  tried  at  the  summer  o^J]^effu!cL 

assizes  for  Bedfordshire,  in  1838.     A  verdict  was  then  taken  ^^^.  *"  ap- 
plication to  the 

for  the  defendant,  but  leave  was  reserved  to  move  to  enter  Court  oninsuf- 
a  verdict  for  the  Crown.     A  rule  was  accordingly  obtained  nalk  u^his 
for  that  purpose  in  the  ensuine  Michaelmas  Term.     At  ™**  ""j®?.  *^ 

r     r  D  ground  dis- 

that  time,  the  Judge's  notes  were  before  the  Court     The  charged,  he 
rule  was  argued  and  made  absolute ;  and  tlie  verdict  was  wards  be  aL 
entered  as  a  general  verdict  for  the  crown  on  all  the  counts  i^^^deiu^ 
of  the  indictment     A  rule  was  afterwards  obtained  by  the  ciency,  and  to 

r  i*    '  1  renew  his  ap- 

defendant,  for  the  purpose  of  connnmg  the  verdict  for  the  plication. 
crown  to  the  two  first  counts  of  the  indictment     The  notes 
of  the  learned  Judge  who  tried  the  cause,  were  not  then 
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brought  before  the  Court  on  the  aflSdavit  aa  which  ths 
second  rule  was  obtained^  and,  on  that  ground,  the  rule  was 
dischaiged.  The  defendant  then  obtained  the  present  rok 
for  the  same  purpose  of  confining  the  verdict  to  the  two 
first  counts  of  the  indictment^  and  this  rule  was  propeily 
drawn  up  as  granted  on  reading  the  Judge's  notes. 

Ounning  now  shewed  cause  against  this  third  rule.  It 
must  be  discharged,  for  the  party  has  already  had  the  judg- 
ment of  the  Court  upon  it,  and  if  he  does  not  coine  pre- 
pared in  a  proper  manner  on  one  occasion,  he  cannot  be  per- 
mitted again  to  ask  the  judgment  of  the  Court  on  the  same 
matter,  if  the  proper  materiak  to  support  the  apylicatkn 
were  in  existence  at  the  time  when  he  fiirst  applied  to  the 
Court,  Megina  v.  The  Manchester  and  Leedi  Railway  (a^ 
They  were  so  here,  and  the  defendants  cannot  now  be  per- 
mitted to  supply  the  defects  of  their  former  applicatioii. 

The  Court  called  on 

Bylee  to  support  his  rule.  The  Judge's  notes  would  have 
been  brought  before  the  Court  in  the  first  instance,  but  that 
the  Court  declared,  that  the  application  for  them  must  be 
the  subject  of  a  distinct  application.  This  alone  occasioned 
the  irregularity  now  relied  on  by  the  other  side,  and  it 
ought  not  to  be  allowed  to  prejudice  the  defendant. 

Pbr  Curiam. — ^The  rule  is  express  that  a  par^  who  has 
a  full  opportunity  of  bringing  his  case  before  the  Court 
must  do  so  in  the  first  instance.  K  he  neglects  the  means 
of  doing  so,  he  cannot  be  allowed  to  come  again,  and  pot 
the  other  party  to  the  trouble  and  expense  of  a  second 
attendance.    The  rule  must  be  discharged. 

Rule  discharged. 


(a)  1  Per.  &  Dav.  164;  8  Adol.  &  EIL  413. 
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Doe  cL  Cuttbll  t;.  Bos. 
MjUSH  applied  for  a  rule  for  judfipnent  against  the  casual  If  a  tenant  in 
ejector.      It  appeared,    by  the  affidavits  supporting  the  ^i^CT?not^ 
application,  that  the  tenant  in  possession  was  a  Spaniard,  ^^^^^^^^ 
named  Pico,  and  did  not  understand  the  English  language,  object  of  the 
The  deponent,  who  had  served  the  declaration,  stated  that  notice  in  eject- 
he  had  gone  to  the  premises,  and  seen  Pico ;  finding  that  ^^^™^ 
he  was  unacquainted  with  Eiu^lish,  he  explained  the  mean-  through  the 

^  ^  ^^     ^  \  medium  of  an 

ing  of  the  declaration  and  notice  to  Pico,  through  the  interpreter. 
medium  of  his  female  servant,  who  acted  as  interpreter. 
Pico,  however,  refused  to  receive  the  declaration,  and  the 
deponent  accordingly  left  it  on  a  chair,  where  the  tenant 
was,  after  the  latter  had  referred  the  deponent  to  an  attor- 
ney. Lush  submitted  that  this  was  a  sufficient  service  for 
a  rule  absolute  for  judgment  against  the  casual  ejector. 

WiOHTMAN,  J. — ^I  think  it  is  sufficient. 

Rule  absolute  (a). 
(a)  Doe  d.  Probert  v.  Roe,  ante,  vol.  3,  p.  335. 


Edwards,  Administratrix  of  Edwards,  v.  Holiday  and 

Others. 

JmNOWLES  applied  far  leave  to  enter  up  judgment  on  a  A  warrant  of 
warrant  of  attorney  under  ten  years'  old,  it  having  been  fi^iven  cure  advances 

™  u.  ,.„  183  J  A^  » u..  ™ie  of  ^Lu  I W  srsaf 

Company  to  a 
particular  firm,  was  executed  to  the  manager  of  the  Company,  appointed  under  the  7  Geo.  4, 
c.  46,  s.  9,  audiorized  him,  *'  his  executors  or  administrators,"  to  enter  up  judgment.  His  admi- 
nistratrix, who  was  his  widow,  took  out  a  prerogatxve  administration  in  the  province  of  Cantcrhury, 
the  parties  who  had  ^ven  the  warrant  of  attorney  residing  within  the  province  of  York,  at  the  time 
of  her  husband's  death  :  Held,  that  as  the  judgment  was  to  be  entered  up  in  the  province  of  Cantcr- 
buiT,  the  prerogative  administration  in  that  province  was  sufficient  to  authorise  her  to  enter  it  up. 
The  warrant  of  attorney  was  less  than  ten  years  old,  and,  therefore,  a  rule  for  judgment  would, 
pursuant  to  1  Reg.  Gen.,  H.  T.,  2  Wm.  4,  s.  73,  be  absolute  in  the  first  instance,  but  the  Court 
would  only  allow  a  rule  nisi  under  the  particular  circumstances  of  the  case. 
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Gen.,  H.  T.,  2  Wm.  4,  s.  73  (a),  the  warrant  of  attorney  imA 
being  ten  years  old^  the  rule  for  judgment  would  be  abso- 
lute in  the  first  instance.     There  were,  however,  some 
peculiar  circumstances  in  the  case,  which  ought  to  be  men- 
tioned to  the  Court,   before   the  rule  was  taken  in  die 
ordinary  way.     It  was  a  warrant  of  attorney,  which  had  been 
given  in  the  year  1835,  by  twenty-two  persons,  who  traded 
under  the  firm  of  Holiday  and  Co.     That  firm,  it  appeared, 
had  required  advances  fix>m  the  Yorkshire  District  Baokiog 
Company.     Those  advances  having  been  made,  the  wanant 
of  attorney  in  question  was  given  by  the  then  existing  mem- 
bers of  the  firm,  to  a  person  named  Edwards,  who  was  the 
manager  of  the  Banking  Company,  and  it  expressly  audio- 
rized  him,  <^his  executors  or  administrators,''  to  enter  up 
judgment  thereon,  in  case  of  any  breach  of  the  defeasance. 
In  the  latter  part  of  the  year  1835,  Edwards  died    As  die 
warrant  of  attorney  had  been  given  to  secure  advances 
made  in  the  lifetime  of  Edwards,  as  well  as  fiiture  advances^ 
the  company   still  continued  to  advance   money.     The 
amount  now  due  firom  the  firm  to  the  company  was  moie 
than  1,000/.     The  object  of  the  present  application  was  to 
enter  up  judgment  on  the  warrant  of  attorney,  at  the 
instance   of  the   administratrix   of  Edwards,   that  person 
being  his  widow. 


Coleridge,  J.,  thought  that,  under  the  circomstanoes, 
the  rule  must  be  only  nisi  in  the  first  instance. 

Rule  nisi  granted. 

Addison  shewed  cause  against  this  rule.  He  contended 
that  the  plaintifi^  in  the  present  case  had  not  clothed  herself 
with  sufficient  authority  to  take  the  present  proceeding. 
It  appeared,  firom  the  affidavits,  that  she  had  only  taken  out 


(a)  Ante,  voL  1,  p.  192. 
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a  prerogative  administnitioQ  in  the  province  of  Canterbury. 
The  debtor,  against  whom  the  present  proceeding  was  taken^ 
was  resident  in  the  province  of  York.  According  to  the 
authorities,  that  being  a  simple  contract  debt,  was  bona  notar 
bilia  in  the  province  wherein  the  debtor  resided  at  the  time  of 
the  creditor's  death  (a).  It  appeared  also,  that  at  the  time 
of  the  death,  the  debtor  was  resident  at  Leeds,  in  Yorkshire* 
A  prer(^tive  probate^  therefore,  of  the  province  of  Canter- 
bury could  not  clothe  the  administratrix  with  sufficient 
authority  in  respect  of  bona  notabilia  in  another  province. 
The  only  authority  which  could  be  produced  in  favour  of 
the  present  application  was  that  of  Cole*,  Ex.  v.  Htuien  (6). 
There,  a  motion  v^as  made  for  leave  to  enter  up  judgment, 
at  the  suit  of  Coles,  an  executor,  on  a  warrant  of  attorney, 
the  words  of  which  extended  to  enter  judgment  at  the  suit 
of  Coles,  the  testator,  his  heirs,  executors,  or  administrators. 
The  Court  granted  a  rule  to  shew  cause,  which  was  after- 
wards made  absolute,  on  affidavit  of  service,  no  cause  being 
shewn.  That  case  did  not  appear  to  have  been  subse- 
quently recognized :  and,  therefore,  having  been  decided  as 
long  ago  as  Easter  Term,  20  Geo.  2,  it  could  hardly  be 
considered  as  an  authority  now.  A  warrant  of  attorney 
was  a  power  which  must  be  strictly  pursued ;  and,  therefore, 
in  the  case  of  Henshall^  Execuirixy  v.  Matthew  (c\  where  a 
warrant  of  attorney  authorized  a  person  to  enter  up  judg- 
ment against  the  defendant,  and  the  defeasance  stated  that 
the  warrant  was  given  to  him,  in  order  to  secure  payment 
to  him,  his  heirs,  executors,  administrators,  and  assigns,  of 
200^  and  interest,  the  Court  of  Common  Pleas  refused 
to  allow  judgment  to  be  entered  up  at  the  instance  of  his 
executrix,  as  the  testator  alone  was  empowered  to  enter  up 
judgment  Another  objection  existed^  which  was,  that  such 
a  power  as  that  granted  by  the  warrant  of  attorney  could 
not  be  considered  as  siurviving  to  the  administratrix  of  the 
public  officer.     The  7  Geo.  4,  c.  46,  s.  9,  authorized  co- 
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(a)  1  Roll.  Abr.  909>  (H)  4 ;  1 
Will.  Ex.  177,  8. 


{h)  Barnes,  44. 

(c)  Ante,  vol.  1,  p.  217« 
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1841.        partnerahips  of  bankers  to  sue  and  be  sued  in  the  name 
^"^T^    r'    ^^  ^^^^  public  ofiicers;  but  it  did  not  thence  fidlow  that 
*•  the  executora  (ur  administrators  of  such  a  public  officer 

and  Otben.  should  haTe  authority  to  proceed  on  such  an  instrument  as 
a  warrant  of  attorney.  The  provisions  of  the  section  referred 
tOy  seemed  to  shew  that  the  exercise  of  the  power  must  be 
merely  personal  But,  at  any  rate,  this  being  an  applica- 
tion to  the  equitable  jurisdiction  of  the  Court,  the  circum- 
stances of  the  parties  would  be  regarded.  On  examinii^ 
the  affidavits,  it  would  be  found  that  a  great  number  of  the 
persons  who  were  parties  to  the  warrant  of  attorn^  had 
long  ceased  to  be  interested  in  the  firm  which  had  origin- 
ally given  it  One  of  the  parties  to  the  warrant  had  seen 
that  all  moneys  due  firom  the  firm,  down  to  the  time  of  his 
leaving  it,  had  been  paid.  For  these  reasons,  it  was  sub- 
mitted that  the  Court  v^uld  not  make  the  present  rule 
absolute ;  or,  if  it  did,  only  on  equitable  terms. 

WiQHTBiAN,  J. — Hie  two  principal  objections  are, — first, 
that  the  administratrix  of  a  manager  of  a  Banking  Company 
has  no  right  to  call  upon  the  Court  to  assist  her,  by  enter- 
ing up  judgment  on  such  a  warrant  of  attorney;  and, 
secondly,  that  the  prerogative  administration,  finom  the 
province  of  Canterbury,  is  wrong,  as  it  should  be  from  the 
province  of  York. 

Knowles,  in  support  of  the  rule,  contended,  on  the  first 
point,  that  whatever  ri^ts  the  administratrix  of  a  manager 
of  a  Banking  Company  might  have  with  respect  to  such  an 
instrument  as  the  present  in  general,  it  was  quite  clear,  by 
the  express  contract  contained  in  the  warrant  of  attorney, 
that  the  judgment  might  be  entered  up  at  the  instance  of  the 
administratrix  of  that  officer.  No  objection,  on  that  ground, 
therefore,  could  be  made  to  the  application.  Then,  supposing 
that  such  a  person  might  make  the  application,  the  fiict  of 
the  administration  not  being  the  correct  one  could  not  avail 
As  she  was  acting  under  some   administration,  it  must  be 
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assomed  that  it  was  a  correct  one.  If  it  was  not,  it  was  for 
the  other  side  to  show,  afiSrmatively,  those  fiusts  on  whidi 
the  objection  depended.  Now,  it  did  not  suffidentlj 
appear,  iBrom  the  affidavits,  that  Leeds  was  in  the  province 
of  York*  The  Court  could  not  take  judicial  nodce  that 
Leeds  was  in  that  province ;  but  if  the  objection  was  to  be 
taken,  that  tact  ought  ezpresriy  to  be  shewn  by  affidavit 
In  1  CkUty  on  Pleading^  page  201,  4th  edition,  it  was  laid 
down,  that  "  though  the  Courts  will  notice  provinces  and 
dioceses,  they  will  not  any  particular  place  within  each 
province  or  diocese,  except  that  where  the  Court  sits." 
For  that  proposition  several  authorities  were  cited.  Under 
these  circumstances,  if  even  the  objection  taken  was  a  good 
one,  the  ftcts  were  not  sufficiently  brought  before  the  Coiurt 
to  render  it  sustainable. 
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WiGHTMAjr,  J. — I  think  the  affidavits  suffidently  shew 
that  Leeds  is  in  the  province  of  York. 

Cur.  ado.  vult. 


WiGHTMAN,  J. — ^This  was  a  question  as  to  the  power  of 
entering  up  judgment  on  a  warrant  of  attorney  by  the  exe- 
cutors of  a  nominal  plaintiff,  suing  on  behalf  of  a  banking 
company,  pursuant  to  the  7  Geo.  4,  c  46,  s.  9.  Two  ob- 
jections were  raised;  one  of  which  appeared  to  me  to 
require  some  consideration,  which  was,  whether  the  admi- 
nistration granted  in  this  case,  and  which  was  a  prerogative 
administration  in  the  province  of  Canterbury,  was  sufficient 
to  give  title  to  a  party  applying,  who  was  executor  of  the 
person  to  whom  the  warrant  of  attorney  was  given,  and  who 
would  be  the  plaintifip  in  an  action,  if  any  action  was  com- 
menced, to  enter  up  judgment  upon  that  warrant  of  attor- 
ney. It  was  contended,  that  the  person  against  whom  the 
judgment  was  to  take  effect  was  resident  in  Yorkshire, 
and,  therefore,  administration  should  have  been  obtained 
in  the  province   of  York.      It  seems  to  me,   that  that 
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objection  would  have  had  great  weight,  if  the  executor  had 
sought,  under  the  administiation,  to  recover  a  simple  con- 
tract debt  against  persons  residing  in  the  province  of  YoriL 
It  might  have  been  an  objection,  because  simple  contract 
debts  are  bona  notabilia  in  the  province  wherein  the  debtor 
resides ;  and  here,  it  appears,  that  he  resided  in  the  pro- 
vince of  York.  But,  it  appears  to  me,  that  the  prerogative 
administration,  in  the  present  case,  is  sufficient  to  entide 
the  pUuntiff  to  succeed  in  his  implication.  The  warrant  of 
attorney  is  merely  an  authority  to  do  a  thing,  whidi  is  to 
be  done  in  the  province  of  Canterbury.  The  judgmeDt  is 
only  to  be  entered  up  in  that  province.  It  would  be  totally 
inefficacious,  if  he  could  not  exexdse  that  authority,  under 
a  prerogative  administration  from  Canterbury,  because  an 

JLiZ^  (^  u«  p„^  rf  y«kZ4i  giv.  bi- 

no  authority  to  exercise  a  power  which  would  be  only 
available  in  the  province  of  Canterbury.  The  case  ia, 
therefore,  not  within  the  rule  with  respect  to  single  contnct 
debts,  for  this  is  a  mere  power  to  enter  up  judgment,  and  not 
to  recover  a  debt  Hiere  was  another  point,  as  to  whether 
the  administrators  or  executors  of  such  a  party  could  enter 
up  such  a  judgment  If  I  was  required  to  determiDe  the 
abstract  question,  whether  such  a  right  as  this  would  survive 
to  the  administratrix  of  a  nominal  plaintiff,  to  whom  such 
an  authority  was  given  under  the  Banking  Company's  Act, 
that  might  require  some  consideration.  But,  by  the 
express  terms  of  this  warrant  of  attorney,  such  a  power 
is  given  to  the  executors  or  administrators  of  the  nominal 
plaintiff.  Without,  therefore,  considering  the  effect  of  the 
case  in  Barnes,  or  the  circumstance  of  Edwards  being  merely 
a  nominal  plaintiff,  suing  for  the  benefit  of  the  banking 
company,  because  it  has  been  expressly  agreed  that  the 
judgment  should  be  entered  up  at  the  instance  of  him,  hia 
executors  or  administrators,  I  think  that  judgment  may  be 
entered  up. 


Rule  absolute. 
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Bowser,  Assignee  of  the  Sheriff  of  Cannarthenshire, 

V.  Lloyd, 

FP.  H.  WATSON  moved,  on  behalf  of  the  Sheriff  of  Where  it  ap. 
Cannarthenshirc,  for  a  rule  to  shew  cause  why  the  plaintiff  an  ezecotion  in 
in  this  action  should  not  refund  a  sum  of  45i,  which,  it  "  J^?bond, 
appeared,  had  been  overpaid  to  the  plaintiff  under  an  exe-  ?  JT?^  ?™ 
cution  issued  pursuant  to  a  judgment  signed  in  an  action  doned  on  the 
on  a  replevin-bond.    In  this  case,  a  replevin-bond  had  ^n^at  u> 
been  given,  and  an  action  commenced  upon  it     The  de-  ^i^^^^^_ 
fendant  pleaded  non  est^factunu     The  plaintiff  recovered  in  titled,  and  that 

^F  amount  had 

that  action,  and  a  vermct  was  found  for  the  whole  amount  been  paid  over 
of  the  penalty  of  the  bond.     The  amount  of  the  distress  ^eCourtwould 
was  only  126i     The  plaintiff  was,  therefore,  only  entitled  »»»» •*  *J«  "»- 
to  that  sum,  together  \vith  the  double  costs  of  suit     An  sheriff;  or  a 
execution  was,  however,  issued  for  Zlll  10^.,  and  the  tioncreditor, 
amount  realized  was  27  li    The  whole  of  this  sum  the  ^TOL^V 

plaintin  to  re- 

sheriff  paid  over  to  the  plaintiffi  It  was  afterwards  ascer- fc«dih.a,«- 
tamed  that  the  total  to  which  he  was  entitled,  including 
the  amount  of  the  distress  and  his  costs,  was  2261,  A  sum, 
therefore,  of  452.  had  been  overpaid  to  the  plaintiff  After 
the  sum  had  been  so  paid,  another  writ  of  execution  was 
lodged  with  the  sheriff,  at  the  suit  of  a  person  named 
Timmins.  Sufficient  property  of  the  defendant  could  not 
be  found  within  the  baihwick  to  answer  that  execution. 
The  object  of  the  present  application  was  to  compel  the 
plaintiff  (Bowser)  to  refund  the  amount  which  had  been 
overpaid  to  him. 

WiGHTMAN,  J. — ^I  do  not  scc  what  the  sheriff  has  to  do 
with  this  difficulty.  By  the  11  Geo.  2,  c.  19,  s.  23,  it  is  pro- 
vided, after  the  replevin  bond  has  been  taken,  that  the  sheriff 
« may  assign  such  bond  to  the  avowant,  or  person  making 
cognizance,  by  indorsing  the  same,  and  attesting  it  under  his 
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184t.        hand  and  seal,  in  the  presence  of  two  or  more  credibk 
"5^gg^       witnesses ;  which  may  be  done  without  any  stamp,  provided 

^'  the  assignment  be  duly  stamped  before  any  action  broiJ^t  ] 

thereupon;  and  if  the  bond  so  taken  and  asGogned  be 
forfeited,  the  avowant,  or  person  making  cognizance,  may 
bring  an  action,  and  recover  thereupon  in  his  own  name ; 
and  the  Court  where  such  action  shall  be  brought  may,  by 
a  rule  of  the  same  Court,  give  such  relief  to  the  parties 
upon  such  bond,  as  may  be  agreeable  to  justice  and  reason ; 
and  such  rule  shall  have  the  nature  and  effect  of  a  defea- 
sance to  such  bond.''  That  act,  therefore,  provides  that 
relief  is  to  be  ^ven  to  the  persons  who  are  parties  to  the 
bond.  It  seems  to  me,  that  the  application,  if  made  by  any 
one,  should  be  by  the  defendant  in  the  action.  I  think  the 
sheriff  cannot  support  this  application. 

Rule  refused. 

Piatt,  afterwards,  at  the  instance  of  the  execution  creditor 
in  the  second  action,  applied  for  a  rule  to  shew  cause  why 
the  46k  should  not  be  refunded  to  his  client.  As  the 
plaintiff  in  the  first  action  had  received  from  the  sheriff 
more  than  he  had  a  right  to  obtain,  this  course,  on  his  part, 
deprived  the  plaintiff  in  the  second  of  part  of  the  fruits  of 
his  judgment  Unless  the  Court  interfered  in  the  manner 
proposed,  injustice  would  be  done  to  the  latter. 

WiOHTBiAN,  J. — I  do  not  think  that  I  can  grant  such  a 
rule  against  the  plaintiff  in  the  first  action,  at  the  instance 
of  the  plaintiff  in  the  second,  unless  some  authority  for  so 
doing  is  cited.  No  duty  arises  between  tiiese  two  parties. 
The  motion  is  founded  on  a  suggestion  tiiat  the  sheriff  has 
handed  over  to  tiie  plaintiff  in  the  first  action  more  than 
he  ought  If  so,  die  sheriff  may  have  been  guilty  of  a 
breach  of  duty  towards  die  plaintiff  in  the  second  action : 
for  which,  perhaps,  a  rule  nn^^t  be  granted  against  him. 
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The  plaintiiF  in  the  first  action  is^  however,  only  a  third        1841. 
person,  as  between  the  plaintiff  in  the  second  action  and     *^r^v      ' 
the  sheriff.      Unless,  therefore,  I  am  ftimished   with  an  *. 

T 

authority  for  granting  the  rule  prayed,  I  must  refuse  it 

Rule  leiused. 


re- 


Gabwood  v.  Bradburn. 

Jt  ITZJAMES  shewed  cause  against  a  rule  nisi,  obtcdned  xhe  Court 

by  Knawles,  requiring  the  plaintiff  to  shew  cause  why  he  *^  *ud^ 

should  not  give  security  for  costs,   on  the  ground  of  his  who  was  a  pri- 

being  abroad.     It  appeared  that  the  plaintiff  was  in   the  East  India 

Indian  army  as  a  private.     Being  thus  abroad  in  a  military  serv^em^ 

capacity,  and,  therefore,  not  voluntarily  absent,  the   case  Indi«f  to  give 

came  within  that  class  of  decisions  in  which  the  Court  had  costs,  although 

been  in  the  habit  of  refusing  to  compel  plaintiffs  to  give  bo  the  custom 

security  for  costs.     He  cited  GLawler  v.  Macdonald  (a),  p^^^ma^e 

where  it  was  held,  that  a  British  officer  servinxr  abroad,  even  tl»oir  soldiers 

.        enlist  for  life, 

under  a  foreign  power,  could  not  be  compelled  to  give  and  not  to  al. 
security  for  costs;  Lord  Nugent  v.  Harcourt  (6),  in  which  intern ^toEng- 
the  Court  refused  to  compel  a  commissioner  of  the  Ionian  ^^^  ""^^ 

^  ^  discharged. 

Islands,  filling  his  office  out  of  England,  to  find  security  for 
costs ;  Evering  v.  Chiffenden  (c),  where  the  Court  would  not 
compel  a  plaintiff,  who  was  a  lieutenant  in  the  navy,  and 
holdmg  the  offices  of  post  captain  and  harbour  master,  m 
the  Island  of  Barbadoes,  to  give  security  for  costs;  and 
Hemchen  v.  Garves  (c{),  where  a  foreign  seaman  having 
brought  an  action  for  his  wages  against  a  foreigner,  the 
Court  refused  to  compel  him  to  give  security  for  costs,  on 
account  of  his  being  on  a  voyage  on  board  an  English  ship. 
On  these  grounds,  it  was  submitted,  that  the  present  rule 
ought  to  be  discharged. 

(a)  8  Taunt.  736 ;  3  Moo.  77-  (c)  Ante,  vol.  7,  p.  536. 

(6)  Ante,  vol.  2,  p.  578.  {d)  2  H.  Blac.  383. 
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1841.  KruMoleSf  in  support  of  the  rule,  contended  that,  under 

Garwoob     ^^  circumstances  of  the  present  case,  the  Court  would  be 

n    ^'  of  opinion,  that  the  rule  ouirht  to  be  made  abfiolute.     He 

Bradbubn.        1    r  ^ 

admitted  the  authority  of  all  the  cases  cited  on  the  otiber 

side.  The  facts  of  the  present  case,  however,  were  difierent 
from  any  of  those  to  which  the  decisions  cited  referred.  It 
appeared,  by  the  affidavit  in  support  of  the  application,  that 
the  plaintiff  was  a  private  in  the  East  India  Company's 
service ;  that  on  inquiry  being  made  at  the  India  House, 
the  deponent  was  informed  by  the  military  secretary,  that 
it  was  the  custom  of  the  India  Company  to  accept  the  en- 
listment of  men  for  life,  and  not  for  any  limited  period: 
that  when  they  once  went  to  India  they  never  returned, 
unless  they  were  dischatged,  either  by  purchase  or  other- 
wise. The  present  case,  therefore,  was  clearly  distinguish- 
able from  all  those  cited  on  the  other  side ;  as  in  those, 
there  was  something  to  show  that  the  plaintiff  would 
return  soon  within  the  jurisdiction;  but  here,  the  effect  of 
his  engagement  was,  to  keep  him  out  of  the  jurisdiction 
for  Ufe. 

CoLEBiDGE,  J. — ^That  objection  might  apply  to  any 
military  person,  or  to  any  person  whose  absense  was  not 
voluntary  ;  as  in  the  case  of  the  commissioner  of  the  Ionian 
Islands,  or  the  naval  lieutenant,  who  was  post  captain. 

Knowles.  Still,  in  all  those  cases,  the  parties,  although 
out  of  the  jurisdiction  for  a  time,  would,  sooner  or  later, 
return  witUn  it :  but  that  could  not  be  the  case  in  the  preaait 
instance.  Besides,  the  plaintiff  here  was  not  in  the  service 
of  the  Queen,  but  in  that  of  the  East  India  Company.  The 
analogy,  therefore,  did  not  hold  between  military  persons  in 
the  Queen's  service,  and  the  present  plaintiff.  Under  the 
peculiar  circumstances  of  this  case,  it  was  submitted,  that 
the  plaintiff  ought  to  be  compelled  to  find  security  for  costs. 

CoLEiODGB,  J. — I  do  not  think  that  I  ought  to  extend 


Brabburn. 
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the  limits  within  which  the  Courts  have  bounded  themselves  1841 . 
in  making  parties  to  give  security  for  costs.  As  to  the  prac-  Garwood 
iical  inconvenience^  it  is  the  same,  whether  a  party  is  abroad 
for  fourteen  years,  or  for  life.  It  is  well  known,  that  the 
Queen's  regiments  in  India  go  out  there  for  ten,  twelve,  or 
fourteen  years,  according  to  circumstances.  Then  it  is 
said,  that  the  Indian  army  is  not  the  public  service  of  the 
country.  But  it  would  be  frittering  away  the  rule  if  that 
distinction  was  allowed  to  be  made,  as  it  is  known  that  that 
army  itself  h  under  the  command  of  a  Queen's  officer.  So 
fer  as  to  the  ground  of  absence.  Then  it  comes  to  the 
quesdon,  whether  the  absence  is  voluntary  or  involuntary? 
If  a  party  is  involuntarily  abroad,  it  would  be  a  hardship  on 
him  if  he  could  not  bring  his  action  without  giving  security 
for  costs.  I  think,  therefore,  that  the  present  rule  must  be 
discharged 

FUsyames  applied  for  the  costs  of  the  rule,  and  cited 
J3ohr$  V.  Sessions  (a),  and  Evering  v.  Chiffenden  (6). 

CoLiaBiDQB,  J. — I  think  there  is  no  pretence  for  giving 
costs.    The  case  is  just  within  the  extreme  veige  of  the  rule. 

Rule  dischaiged  without  costs, 
(a)  Ante,  vol.  2,  p.  TlO.  (b)  Ante,  vol.  7»  p.  536. 


Roes  V.  CuFTON  and  Another. 
(Before  the  four  Judges.) 

WW  ARREN  obtained  a  rule  to  shew  cause  why  he  should  The  pleading 

not  be  allowed  to  add  the  words  **by  statute"  to  the  general  J^i^I^" 

issue  pleaded  in  this  case,  for  the  purpose  of  giving  evidence  ^  interfere 

under  it,  of  certain  matters  of  defence  under  the  Building  which,  previous 

to  them,  was 
given  to  the  plea  of  the  general  issoe,  when  allowed  by  statute. 

VOL.  EL  XXX  D.    P.   0. 
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1841.  Act,  14  Geo.  3,  c  78.    It  was  an  action  on  the  case  bj  t 

^■J^^J"""^  reversioner  for  an  injury  to  his  messuage,  &c.     Hie  fint 

^'  count  of  the  declaration  stated,  that,  at  the  time  when,  &c, 

and  Another,  a  dwelling  house,  of  which  the  plaintiff  was  reveraioner^ 


in  the  possession  of  one  J.  T.,  as  tenant  to  the  plaintifl^  and 
complained  that  the  defendants  had  wrongfuUy,  by  bri^ 
and  other  building  materials,  obsthicted  a  drain,  which  the 
plaintiff  had  a  right  to  use,  running  finom  his  house  to  the 
common  sewer.  The  second  count  complained  that  the 
defendants,  by  laying  bricks  and  other  building  materials  on 
a  wall  of  the  house,  had  prevented  the  nun  from  being  car- 
ried off  as  of  right  it  ought,  from  the  top  of  the  house  into  a 
certain  water-course.  In  addition  to  the  plea  of  not  guilty 
to  the  whole  declaration,  the  defendants  had  pleaded  spe- 
cially to  the  first  count  1st  A  traverse  of  the  tenancy  to 
the  plaintiff,  and  of  the  plaintiff's  reversion.  2nd.  The  same 
plea  to  the  second  count  3rd.  To  the  first  count  a  traverse 
of  the  right  to  use  the  drain  as  allied.  4th.  To  the  second 
count,  a  traverse  of  the  right  for  the  drain  to  be  earned  off 
as  alleged ;  and  5th.  A  traverse  that  the  wall  was  part  and 
parcel  of  the  plaintiff^is  house. 

Shee9  Serjt,  and  Jlf.  Chambers  shewed  cause  (a).  He 
defendant  ought  not  to  be  allowed  to  plead  the  general 
issue  *^  by  statute,"  and  also  his  special  pleas.  The  matters 
of  defence  contained  in  his  special  pleas  would  be  ad- 
missible in  evidence  under  not  guilty  *^  by  statute,*  for 
the  new  rules  have  not  affected  such  a  plea,  which  is 
exempted  firom  their  operation  by  the  proviso  in  3  & 
4  Wm.  4,  c.  42,  s.  1,  Neale  v.  WKenzie{b),  Fuker 
V.  ThameM  Junction  Mailway  Company  (c),  Haine  ▼• 
Davey  (J),  and  Legge  v.  Boyd  {e) ;  the  last  of  which  cases 
shewed  that  the  Court,  in  their  discretion,  under  the  statote 

(a)  Before  Lord  Denman,  C.  J.,  (c)  Awte^  vol.  6,  p.  773. 

Patteson,    WilUams,    and    Cofo-  (<i)  4  A.  &  E.  892 ;  S.  a  6  N. 

ridge,  J/s.  &  M.  366. 

(6)  1  C,  M.  &  R  61.  (e)  Ante,  voL  9,  p.  39. 
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of  Aime,  would  not  allow  these  special  pleas  to  stand  to-  1841. 
gether»  with  not  guilty  "  by  statute."  There  might  be  de-  j^ 
fences,  as  in  Wells  v.  Ody  {a\  which  would  not  be  evidence  •• 

under  the  statutable  plea  of  ''not  guilty,"  but  no  such  de-  and  AnoilMr. 
fence  is  set  up  in  the  present  case. 

Warrefh  contra.     Special  pleas,  containing  defences  ad- 
missible under  the  statutable   general  issue,  are  by  no 
means  unusual,  Twigg  v.  PotU  (5),  and  Hooker  v.  Nye  (c). 
Tindidy  C.  J.,  in  Legge  v.  Boyd  id),  appears  to  have  doubted 
whether  the  cases  relied  upon  in  opposition  to  this  rule,  had 
been  properly  decided.     The  general  issue,  by  statute,  is  a 
compound  plea,  comprehending  defences  admissible  under 
the  general  issue  at  common  law,  and  also  the  special  de- 
fences admissible  by  virtue  of  the  statute  only.     The  proviso 
in  4  &  5  Wm.  4,  c.  42,  s.  1,  saves  only  the  statutable  branch 
of  such  a  plea,  and  the  common  law  branch  of  it  is  con- 
tracted in  common,  with  the  general  issue  in  ordinary  cases, 
by  the  new  mIesL     The  common  law  branch,  therefore^  of 
the  plea  in  qiwstion,  having  been  so  contracted,  the  whole 
plea  is  less  compendious  than  it  was,  and  would  not  put  in 
issue,  as  formerly,  many  allegations,  (as  of  pnoperty  and 
other  matters,)  contained  in  the  dedaration.     The  special 
pleas  in  the  present  case,  traverse  such  allegations  in  the 
declaration,  as  wocdd  neither  be  put  in  issue  by  the  ordinary 
|dea  of  not  guilty,  contracted  as  it  has  been  by  the  new 
rules,  nor  would  be  avoided  by  any  of  the  special  matters 
of  defence  under  the  Building  Act     They  are,  therefore, 
pleas  which  contain  no  defences  already  included  in  the 
statutable  general  issue,  and  should  be  allowed ;  and  it  may 
turn  out  that  the  defendants  will  not  succeed  in  bringing  this 
case  within  the  Building  Act,  in  which  event  the  special  pleas 
may  be  of  vital  importance  to  them. 

Cur.  adv,  vulL 

(a)  1  M.  &  W.  452.  (c)  1  C,  M.  &  R.  258. 

{h)  1  C,  M.  &  R.  89.  {d)  Ante,  vol.  9,  p.  39. 

X  X  X  2 
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1841.  The  foUoiwing  jadgment  of  the  Court,  after  conference 

j^^        with  the  judges  of  the  Common  Pleas  and  E^cheqoer,  was 

V.  delivered  at  the  Sittings  in  Banc  after  Easter  Tenn,  (May 

and  Another.    10th)  by 

Lord  Denman,  C.  J.  This  was  an  action  on  the  case, 
for  an  injury  to  the  reversionaiy  interest  of  the  ]daintift 
The  defendant  has  pleaded  not  guilty,  and  three  other  pleas 
traversing  the  material  allegations  in  the  intioductoiy  part 
of  the  declaration.  He  now  seeks  to  add  to  the  plea  of  not 
guilty,  the  words  *^  by  statute"  in  the  margin,  with  the  view 
of  setting  up  a  defence  under  the  Building  Act,  which  haB 
a^use  enabling  the  defendant  to  do  so,  under  the  generd 
issue,  and  he  seeks  also  to  retain  his  other  pleas.  The  plain- 
tiff opposes  this,  on  the  ground  that  not  guilty  '*by  statute* 
of  itself  puts  in  issue  all  the  allegations  in  the  declaiadao. 
An  ingenious  and  veiy  plausible  aigument  was  urged  lor 
the  defendant,  founded  on  a  supposed  double  efiect  of  the 
general  issue,  the  one  at  Common  law,  by  which  it  pots  in 
issue  all  the  all^ations  of  the  declaration,  the  other  by 
statute,  which  enabled  the  defendant  to  give  his  special  de- 
fence in  evidence  under  it,  and  it  was  contended  that  the 
proviso  in  3  &  4  Wm.  4,  c.  42,  s.  1,  preserved  only  the 
latter  effect,  and  that  the  new  rules  had  destroyed  the  former. 
The  contrary  was  held  by  the  Court  of  Exchequer,  in  the  case 
of  Fisher  v.  Thames  Junction  Railway  Compang  (a),  whidi 
was  an  action  by  a  reversioner,  and  is  directly  in  point.  The 
same  language  was  held  by  that  Court  in  other  cases.  In  con- 
fermity  with  that  decisdon,  we  think  ourselves  bound  to  hold 
that  the  plea  of  the  general  issue,  wherever  the  provisions  of 
any  act  of  parliament  apply  to  it,  is  wholly  unaflfected  by  the 
new  rules,  and  must  have  the  same  operation  as  it  bad 
before  they  were  made.  This  rule  may  be  made  abscJute 
for  the  insertion  of  the  words  '<  by  statute,"  in  the  margin 

(a)  Ante,  vol.  5,  p.  773. 
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of  the  plea,  upon  payment  of  costs,  and  striking  out  all  the        1841 . 
pleas  excepting  that  of  not  guilty.  IIosb 

9. 
CUVTOK 

Rule  absolute,  on  the  Defendant  electing  to   ud  Another, 
strike  out  his  special  pleaa 

Warren^  in  the  Trinity  Term  following,  having  declined 
to  avail  himself  of  the  rule  on  the  above  terms,  obtfuned  a 
rule  nisi  for  adding  to  the  pleas,  as  they  originally  stood, 
three  special  pleas,  containing  his  defences  under  the 
Building  Act,  which  rule,  after  cause  shewn  by  Shee^  Seijt, 
and  M.  Chambers,  was  made  absolute  in  the  same  term  (a). 

(a)  In  Bartkolomem  v.  Carter,  to  require  the  words  **  by  sta- 
ante,  p.  896,  the  Court  of  G.  P.,  tote''  to  be  annexed  to  the  tta- 
decided  that  they  had  authority     tutable  general  issue. 


FowLB  V.  Steinkelleb. 

A^ ETERSDORFF  shewed  cause  against  a  rule  nisi,  wiierea 
obtained  by   Theobaid,  requiring  the  defendant  to  shew  ^^^?^ 
cause  why  a  sum  of  666/.  2s,  lOcK.,  part  of  the  larger  sum  of  ahide  the 

event  of  the 

l,0002i,  deposited  in  lieu  of  bail,  pursuant  to  the  43  Geo.  3,  smtpunuant 
c  46,  and  paid  into  Court,  pursuant  to  7  &  8  Geo.  4,  c  71,  %^^^ 
should  not  be  paid  over  to  the  plaintiff.    It  appeared,  fiom  J»®  '  J^  ®  ^T** 
the  affidavits,  that  the  defendant,  having  been  arrested  for  the  caiue  and 

all  mattera  in 

1,000^,   the  cause,  and  all  matters  in  difference,  were  diilerenoe, 
referred  to  arbitration.     The  arbitrator  awarded  that  a  sum  J^  ^^^ 
of  666i  2s.  lOd.  was  due  to  the  plaintiff  in  reefpect  of  the  awarded  in  fa- 

*■  *"  TOUT  of  the 

action,  and  a  sum  of  1,0792,  in  respect  of  the  matters  in  plaintiff  in  the 
difference.     The  present  application  was  made  to  take  out  to  the 'matters 
of  Court  the  sum  as  awarded  in  respect  of  the  action.     It  ^e  O^u'rt^SIlde 
was  admitted,  that  so  iar  as  that  amount  was  concerned,  the  ^inte  a  rule 

oDtained  b j  the 

present  rule  must  be  made  absolute ;  but  it  was  submitted,  plaintiff  for  ob- 
that  with  respect  to  the  residue  of  the  1,0002.,  the  defendant  ^"fut  of 

Coart  of  a  part 
of  the  deposit  in  respect  of  the  action,  but  revised,  on  disposing  of  that  rule  to  direct  the  residue 
to  be  paid  over  to  the  defendant,  but  left  him  to  make  a  separate  application  for  that  purpose. 
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1841.        was  entitled  to  have  that  money  out  of  Court     Hie  depodt 
FovTLs       ^^^  ^°^y  been  made  in  respect  of  the  action,  and,  theie- 
^'  fore,  could  not  be  applicable  to  the  claim  in  respect  of  the 

matters  m  di^rence  between  the  parties. 

Theobald,  in  support  of  the  rule,  contended  that  the 
balance  of  the  l,000iL  remaining  in  Court  ought  not  to  be 
paid  over  to  the  defendant,  a  much  laiger  amount  being 
due  to  the  plaintiff  under  the  awardL  At  any  rate,  sadii  a 
direction  could  not  be  given  by  the  Court  on  ibe  present 
rulci  but  must  be  made  the  subject  of  a  separate  application. 
The  phuntiff  would  then  have  an  opportunity  of  answering 
the  statements  made  by  the  defendant  The  rule  must, 
dierefore,  be  made  absolute,  in  the  form  proposed  by  the 
plaintiff. 

WioHnniAN,  J. — Strictly  speaking,  I  think  the  terms  pro- 
posed by  Mr.  Petersdorff  cannot  be  engrafted  on  this  rule, 
if  it  is  objected  ta  It  is  admitted  that  the  sum  of 
666/L  2s.  lOd.  must  be  paid  over  to  the  plaintiff:  but  it  is 
objected,  that  the  remainder  of  the  1,000/L  should  not  be 
paid  over  to  the  defendant  The  plaintiff  ought  to  have  an 
opportunity  of  making  an  affidavit  in  answer  to  the  croB»- 
application.  Therefore,  the  objection  being  made,  the 
latter  application  cannot  be  engrafted  on  this  rule.  The 
present  rule  must,  therefore,  be  made  absolute  in  its  terms. 

Rule  absolttte. 


NuGEE  V.  SwiNFoan. 
The  Conn       J[  ^  HILL  applied  for  leave  to  issue  a  distringas,  in  order 
a  dii^rmgaa,     to  proceed  to  outlawry  against  the  defendant    It  appeared, 
^wJtSnj^  ^^  ^  affidavits  on  which  he  moved,  that  the  defendant 

where  attempti 

to  senre  the  summoiis  at  the  defendaot'B  last  place  of  nsideBoe  have  not  been  made^  ahlMnsk  k 

is  unknown,  if  no  attempti  have  been  made  to  disoover  it. 
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was  a  naval  officer;  that  attempts  had  been  made  to  find  1841. 
him  by  making  inquiries  at  his  agents,  and  at  his  bankers.  Nuoeb 
Those   inquiries,  had   been    unsuccessful     No  statement    „     ^^ 

*  SWIMFORD. 

was  made,  however,  of  any  inquiries  instituted  at  the  de- 
fendant's last  place  of  residence;  it  did  not  appear  that  it 
was  known,  or  that  any  attempts  had  been  made  to  find  it. 

WiQHTMAN,  J. — I  think  the  attempts  to  serve  the  defend- 
ant, as  they  appear  in  this  affidavit,  are  not  sufficient  It 
is  not  shewn  where  the  defendant  lives,  or  that  efibrts  have 
been  made  to  serve  him  there.  It  seems,  however,  fix>m 
the  statement  in  the  affidavit,  that  he  is  resident  in  this 
country,  and,  therefore,  the  application  should  be  for  a 
distringas  to  compel  an  appearance,  and  not  for  the  purpose 
of  outlawry.  Although  the  defendant's  residence  may  be 
unknown,  yet  it  should  be  shown  that  inquiries  have  been 
made  in  order  to  ascertain  it. 

Rule  refiised  (a). 

(a)  See  Qrindley  v.  Thorn,  ante,  vol,  5,  pp.  383,  544. 


Doe  d.  Overton  v.  Roe. 
C/HARLES  CLARK  applied  for  leave  to  sign  judgment  Semoe  on  the 
against  the  casual  ejector.     The  peculiarity  in  the  case  was,  ^*"££jii°" 
that  service  had  been  efiected  on  one  of  four  partners,  who  JJ^^"  °^ 
were  tenants  in  possession  of  the  premises  sought  to  be  sought  to  be 

*^  1  1  •  recovered,  is 

recovered.     It  was,  however,  sworn  that  this  partner  was  suiBcient. 
**  the  acting  town  partner."    This  service,  it  was  submitted, 
was  sufficient  to  entitle  the  plaintiff  to  judgment  against  all 
the  partners. 

WiOHTMAN,  J. — I  think  the  affidavit  discloses  a  sufficient 

service  as  to  all  the  tenants. 

Rule  absolute. 
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1841. 

Doe  (L  Cozens  v.  Cozens. 
{Before  the  four  Judges.) 

The  death  of     J-N  this  case  a  verdict  had  been  given  for  the  defendant, 

Se  pliOntiff  in    *^°^  *  "^®  ^^^  *  ^^^  ^^  obtained.     While  the  case  was  in 
ejectment,         the  new  trial  paper,  the  lessor  of  the  plaintiff  died.     In 

taking  place  ,  , 

after  verdict,  Hilary  Term,  a  summons  was   taken  out,  calling  on  the 

rule  for  aMw  plaintiff  to  shew  cause  why  all  proceedings  should  not  be 

fumiA?  ^^  stayed,  or  the  defendant  receive  security  for  cost&     The 

ground  for  the  summons  was  heard  at  Chambers,  before  JVUUanu^  J-,  who 

the  proceed-  refused  to  make  an  order.    Thrustout  d.  Turner  v.  Greg  (a) 

o"n^he  pSli-"^  ^^  referred  to.     When  the  cause  was  called  on  in  the 

tiff  for  security  new  trial  paper, 

for  costs,  if  the  '^  ^ 

interest  claim- 
more  than  uT  Ludlow,  Serjt,  for  the  defendant,  objected  to  the  case 
estate  for  life.  j[,eing  heard  until  security  was  given  for  costs.  Hie  case 
cited  was  an  authority  for  the  application.  There  the  Court 
refused  to  stay  the  proceedings,  observing,  ^^  all  we  can  do 
is  to  oblige  him  to  give  security  for  costs  now  the  lessor 
is  dead" 

Carringtouy  contra.  The  circumstances  of  the  two  cases 
were  very  different  In  Thrustout  d.  Turner  v.  Greyj  the 
lessor  of  the  plaintiff  claimed  only  as  tenant  for  life.  His 
death,  therefore,  put  an  end  to  the  claim,  and  all  that  could 
be  recovered  in  the  action,  was  damages  and  costs.  Here, 
the  lessor  of  the  plaintiff  claimed  in  fee,  and  there  was  still 
an  interest  in  the  land  itself  in  contest  with  the  defendant 

Per  Curiam. — The  existence  of  an  interest  in  the  land 
itself  is  an  answer  to  the  application. 

The  case  was  then  argued  on  the  merits. 

(a)  2  Stra.  1056. 
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Reqina  r.  Andebson.  ' 

^ERVIS  and  Crompton  applied,  on  the  24th  of  May,  that  Where  a  party 
the  rule  in  this  case  might  be  enlaiged,  on  the  ground  that  Uyedln serving 
it  had  not  been  served  in  such  time  as  to  enable  the  party  JhS  m'SjfcL" 
on  whom  it  was  so  served,  to  shew  cause  accordiiu?  to  the  ^  rule  was 

^  enlarged,  the 

exigency  of  the  rule.    It  was  a  rule  to  shew  cause  why  an  Court  would 
information,  in  the  nature  of  a  quo  warranto,  should  not  issue  ^r^^j^ging 
against  the  defendant,  for  exercising  the  office  of  burgess  of  ^^"J^®  %l 
the  borough  of  Ludlow.     The  rule  had  been  obtained  on  the  usual  con- 
the  8th  May,  which  was  the  last  day  of  Easter  Terra,  and  his  affidavits 
required  cause  to  be  shewn  on  the  22nd  May,  which  was  JJ^^^  ^use. 
the  first  day  of  Trinity  Term.     On  the  18th,  it  was  served 
at  Ludlow.     It  was  despatched  by  that  night's  post  to  the 
defendant's  attorney,  and  reached  his  office  on  the  19  th* 
The  20th  and  21st  were  hoUdays,  and,  therefore,  copies 
of  the  affidavits  could  not  be  procured  antecedent  to  the 
day  for  shewing  cause.     These  facts,  it  was  submitted,  were 
sufficient  ground  for  enlarging  the  time  to  shew  cause.     It 
was,  moreover,  suggested,  that  as  the  necessity  for  making 
this  appHcation  had  arisen  from  the  parties'  improper  delay 
in  serving  the  rule,  the  defendant  ought  not  to  be  required 
to  comply  with  the^  usual  terms  imposed  on  enlaiging  rules, 
of  filing  the  affidavits  within  a  certain  time  previous  to  the 
expiration  of  the  enlarged  time. 

WiGHTMAN,  J. — I  think  the  rule  may  be  enlarged  for  ten 
days,  and  the  defendant  will  not  be  required  to  file  his 
affidavits  in  the  ordinary  manner  previous  to  shewing  cause. 

Rule  enlarged  accordingly. 
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MOOOEIUDGB  V.  DbBW. 

WliereaouiM  PeTERSDORFF  shewed  cause  airainst  a  rule  nia, 
before  the  nii-  obtained  by  M.  D,  Hill  for  a  new  trial  in  this  cause,  wbich 
H^^j;^?;^  had  been  tried  before  the  undersheriff  of  Middlesex. 

directed,  it 
nay  be  made 

ptft  of  the  CoLEBiDQSy  J.^  was  of  opinion  that  the  rule  ought  to  be 

pnrpoie,  that     Q^^  absolute  for  a  new  triaL 

the  cAiue 
ihottid  be  tried 

before  the  su-  M.  2).  Hill  and  Knowles,  who  appeared  to  sui^Kurt  the 
and  a  aepa- '  nile,  applied  to  have  it  made  part  of  the  rule,  that  the  new 
tioD  iw'tluu  ^™^  should  take  place  before  a  Judge  of  this  Court,  on  the 
P^^P^Jy  "^  ground  that  a  number  of  difficult  points  of  law  most  neces- 
sarily be  decided  on  the  triaL 

Petersdarff  contended  that  such  a  tenn  must  be  made 
the  subject  of  a  separate  application. 

CoLERiDOE,  J. — On  former  occasions  I  have  allowed  this 
to  be  done,  and  I  think  that  the  term  may  be  made  part  of 
the  rule  without  a  separate  application. 

Rule  absolute  accordingly  (a), 
(a)  See  Daddey  t.  Yat€8,  anie,  foL  S,  p.  487. 


The  Queen  v.  the  P&opbietobs  of  the  NomNOHAii 

Journal  and  Others. 

{Before  the  four  Judges.) 

la  order  to  J.N  this  case,  a  rule  had  been  obtained  for  a  criminal 
applicatkm  for  information  to  be  filed  against  the  defendants,  for  the 
fo^^  the    publication  of  a  paragraph  alleged  to  be  libellous. 

party  applyinff 

matt  leave  hiouclf  wboUy  m  the  handi  of  the  Court,  aod  io  oo  way  whatever  make  libalkniB 

attacks  oo  the  other  side. 
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BalffUfff  M.  D.  HiUj  and  Hayes^  in  shewing  cause,  relied,  1841. 

88  a  preliminary  objection,  on  the  fact  that  the  party  now  !il7Q"7N 

seeking  the  interference  of  the  Court  in  his  favour  had,  «• 

since  the  publication  of  the  paragraph  he  compkuned  of,  ton  of  The 

published  in  certain  other  papers  a  libeUous  attack  on  these  ^j^'aNAL** 

defendants.    In  a  letter  written  by  him,  and  sent  to  diffe-  •"^  Others, 
rent  public  papers,  he  had  declared  the  attack  on  him  to  be 
^Bcandalously  fiJse." 

WUdman^  contra,  insisted  that  the  supposed  libellous 
attack  was  only  a  strong  and  indignant  denial  of  the  impu- 
tations cast  on  die  complainant  The  object  of  the  letter 
wherein  these  expressions  were  used  was  to  obtain  the 
names  of  the  writers  of  the  original  libel 

Loid  DsififAN,  C.  J.  He  has  done  more  than  was 
necessary  in  order  to  deny  the  chaiges  made  against  him. 
Persons  who  ask  for  the  interference  of  this  Court  in  their 
favour,  by  the  exercise  of  its  summary  jurisdiction,  must 
leave  themselves  wholly  in  the  hands  of  the  Court  If  in 
any  way  they  make  attacks  on  the  parties  against  whom 
they  ask  for  our  summary  interference,  they  disentitle 
themselves  to  succeed  in  their  appUcation*  There  is  no 
restrictive  qualification  on  this  rule,  which  has  been  again 
and  again  laid  down  in  tiiis  Court. 

PfeB  Ct'BiAH. — Rule  discharged. 

Balguy  prayed  that  the  rule  might  be  discharged,  with 
costs. 

Pjeb  Curiam. — ^It  is  not  the  practice  of  this  Court  to  give 
costs  to  a  party  who  discharges  a  rule  on  a  preliminary 
objection* 

Rule  discharged  without  costs. 
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In  the  matter  of  Arbitration  between  Tandy  and  Tandy. 
An  arUtntor      r  •  LEE  shewed  cause  against  a  rule  for  setting  aside  an 

on  a  referenoe  -111  1  «•  ^ 

with  respect  to  awards  on  the  grounds^  amongst  others,  of  an  excess  ot 
oertS^hotue  authority  and  want  of  finality,  with  respect  to  the  mode 
5?^P^*«««»    in   which    certain  possible    disputes    as  to    conveyances, 

curecxeQ  cer»  — ___ 

tain  convey.  &c.    should    be  setded      The    submission  was   between 

ectttedbyone*  John  Tandy   the  younger,  John  Tandy  the   elder,  and 

Shir  md*  Charles  Tandy.      The  date  of  the  submission   was  the 

Mrarded,  that  22nd   August,   1840.      It  recited  that  John   Tandy  the 

disDute  arising  younger  claimed   to  be   heir-at-law  to  his  late    brother, 

tte  feiW  "^  William  Tandy,  and,  as  such  heir,  to  be  entitled  to  the 

those  convey,  possession,  or  to  receive  the  rents  and  profits  for  his  own 

anoes,  those        •  '  '  ^ 

disputes  should  use,  of  the  Bell  Inn,  at  Rouse  Leuch,  in  the  oounty  of 

nich  counsel  or  Worcester;  and  that  John  Tandy  the  elder,  as  mortgagee 

•hoSd  ap^  ^^  ^^  ^®  premises,  claimed  tide  thereunto,  in  respect  of  a  smn 

point,    rhe  of  lOQi  and  interest,  originally  chaiged  on  them  by  John 

the  award,  on  Alland,  and  which  John  Tandy  the  elder  had  pud  off;  and 

that^bearU-  ^^^  Charles  Tandy,  as  administrator  of  William  Tandy, 

^''^Ifu-  «lleg^  ^^^^   should  it  "be  found  that  John  Tandy  die 

ture  power  to  younger,  as  such  heir-at-law  as  aforesaid,  was  legally  en- 

himself  to  de-       .  .  «=»      -r 

legate  the  an-  tided  to  the  possession  of  the  Bell  Inn,  he  would  be  deemed 
ternme^is-  "^  equity  either  as  a  trustee  for  and  on  behalf  of  the  cteditocs 
^tes  between  mj^  J  ^^  persons  entitled  to  the  assets  of  the  deceased^  under 
was  an  excess  the  Statute  for  the  distribution  of  intestate  effects ;  diat  a 
and,  there^  writ  had  been  sued  out  of  the  Court  of  Exchequer,  by 
HSlt^fL^Ais  ^^^  Tandy  the  younger,  against  John  Tandy  the  elder: 
direction  could  and  that,  after  issue  joined  and  notice  of  trial  giTcn  at  two 

not  be  sepa- 

rated  from  the  different  times,  the  record  was  withdrawn^  by  reason  whereof 
awai^  ^^  ^^  John  Tandy  the  elder  had  since  obtained  judgment 

as  in  case  of  a  nonsuit,  and  was  entided  to  the  costs  relating 
to  such  judgment,  to  be  taxed  by  the  proper  officer,  which 
costs,  when  taxed,  were  to  be  considered  as  an  undispated 
item,  to  be  brought  into  account  between  the  parties; 
and  that  divers  other  claims,  demands*  and  differences  had 
arisen,  and  were  pending  between  the  parties ;    that   it 
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was  then  agreed  to  refer  all  matters  in  difference  to  arbitra**    ^  184 1. 

tion,  and  the  parties  agreed  to  execute  all  such  conveyances, 

releases,  and  assurances  as  the  arbitrator  should  direct 

The  costs  of  the  reference  and  award  were  to  be  in  the 

discretion  of  the  arbitrator.      The  arbitrator  having  entered 

on  the  reference,  made  his  award  on  the  9th  November, 

1840.     It  awarded,  '^That  John  Tandy  the  younger  is,  as 

he  claims,  heir-at-law  to  his  late  brother  William  Tandy ; 

that  the  said  John  Tandy  the  elder  is,  as  he  claims,  entitled 

to  the  sum  of  100^,  and  46/.  ds,  for  interest  thereon ;  also, 

that  the  said  John  Tandy  the  elder,  and  Charles  Tandy,  are 

indebted  to  the  said  John  Tandy  the  younger,  in  the  sum 

of  184iL   15«.   7dJ'      It  then  ordered    that  the  stun  of 

SSL  \0s.  7<L  should  be  paid  by  John  Tandy  the  elder  and 

Charles  Tandy  to  John  Tandy  the  younger,  on  the  23rd 

of  December,  ^^such  sum  to  be  taken  and  considered  in 

liquidation  of  all  claims  and  demands  either  of  the  parties 

to  the  said  recited  agreement  may  have  upon  the  other  or 

others  of  them,  either  as  mortgagee,  administrator,  or  other* 

wise  howsoever."    It  then  directed  that  John  Tandy  the  elder 

and  Charles  Tandy  should  deliver  an  abstract  of  all  deeds 

in  their  possession  relating  to  the  Bell  Inn ;  ^^and  shall,  on 

the  said  23rd  day  of  December  next,  execute  all  such 

conveyances,  releases,  and  assurances,  as  may  be  necessary 

for  conveying,  releasing,  or  otherwise  assuring  unto  the  said 

John  Tandy  the  younger,  his  heirs  and  assigns,  or  as  he 

shall  appoint  and  direct,  all  the  estate,  right,  and  interest  of 

them,  the  said  John  Tandy  the  elder,  and  Charles  Tandy, 

or  either  of  them,  of  and  to  the  said  messuage  or  inn  and 

premises,  situate  at  Rouse  Leuch  aforesaid,  called  the  Bell 

Inn,  with  the  appurtenances  freed  and  dischaiged  from  the 

said  mortgage  debt  or  sum  of  lOOL  and  interest,  and  from 

all  other  incumbrances  made  or  committed  by  the  said  John 

Tandy  the  elder,  and  Charles  Tandy,  or  either  of  them. 

And  in  case  of  any  dispute  as  to  what  conveyances,  releases, 

or  assurances  shall  be  necessary  for  that  purpose,  or  as  to 
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1841.        any  of  the  clauses,  coyehants,  or  provisoes  to  be  oontaiiied 

^~^^i]^^^^^     therein,  shall  arise,  the  same  shall  be  settled  and  approfed 

ond         between  the  said  parties  by  such  counsel  or  soHcitior  as  I 

Tandy 

shall  appoint"    It  then  ordered,  ^  That  the  costs  dioald  be 

equally  borne  by  each  party."    And,  lastly^  **  That  apoo 

payment  of  the  sum  of  382.  10^.  7d^  and  ezecudoii  of  audi 

conveyances,  releases,  and  assurances  as  aforesaid^  the  aaid 

John  Tandy  the  younger,  and  John  Tandy  the  elder,  and 

Charles  Tandy  shall,  at  the  costs  of  the  party  reqoiring  the 

same,  sign,  seal,  and  execute  mutual  agreements  and  rdeaaes 

to  each  other  of  all  controversies,  actions,  suits,  accoonta^ 

judgments,  and  demands  whatsoever,  from  the  beginniog  ct 

the  world  to  the  day  of  the  date  of  the  said  obligation.' 

In  the  rule  to  set  aside  the  award,  the  material  objections 

were,  ^^  That  the  arbitrator,  in  directing  as  to  the  ezecotioo 

of  conveyances,  releases,  and  assurances,  that  in  case  any 

disputes  as  to  what  conveyances,   releases,  or  aasoninoes 

shall  be  necessary,  or  as  to  any  of  the  clauses^  covenants,  or 

provisoes  to  be  contained  therein,  shall  arise,  the  same  dnH 

be  settled  and  approved  between  the  said  parties  by  sodi 

counsel  or  solicitiMr  as  he,  the  said  arijitrator,  shall  appoint; 

and  in  ordering  all  further  costs  to  be  incurred  in  aetdiog 

any  conveyancei^  rdeases,  or  assurances,  in  case  of  disrate 

as  aforesaid,  to  be  paid  as  in  the  said  award  is  expressed, 

has  exceeded  his  authority ;  and  that  the  said  award  is  not 

final  in  that  respect"    Lee  sabmitted,  that  in  reading  die 

award,  with  a  view  to  sustain  it,  no  defects,  such  as  those 

pointed  out  in  the  rule,  could  be  considered  as  existing,    I^ 

however,  the  Court  thought  that  an  excess  of  jurisdiction  had 

been  exercised  by  the  arbitrator,  it  might  be  discarded, 

and  the  remainder  of  the  award  would  be  good.     He  cited 

Addison  v.    Crray(a)f    Winter  v.  Lethbridge{b),  Doe  d. 

WilUams  v*  Richardson  (c),  Aitcheson  v.  Cargeg  (iQ» 

(a)  2  Wils.  293.  (c)  8  Taunt  697. 

(b)  M'Cld.    253;    13   Price,         [d)  In  Error,  2  Bing,  199;  9 
533.  Moore,  381. 
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W,  /.  Alexander  and  Whiter  in  support  of  the  rule,  con-  1841. 
tended  that  the  arbitrator,  by  not  determining  completely, 
when  he  published  his  award,  what  was  to  be  done  ulti- 
mately by  the  parties,  had  left  his  award  defective,  for  want 
of  finality;  and  by  reserving  to  himself  a  power  to  appoint 
a  counsel  or  solicitor,  if  future  differences  arose  between  the 
parties,  he  was  exercising  a  power  which  the  submission  to 
arbitration  had  clearly  not  conferred  on  him.  Having  thus 
made  an  award  which  was  not  final,  and  exceeded  his 
jurisdiction,  the  present  rule  must  be  made  absolute.  They 
cited  Manser  v.  Heaver  (a),  Thinne  v.  Righy  (i),  Rose  v. 
CUftm  (c). 

CoLERiDOE,  J.  I  think  that  there  is  one  objection  which 
is  &tal  to  this  award.  It  is  certain  that,  if  an  arbitrator 
exceeds  his  authority,  it  will  make  the  award  bad ;  but  if 
the  matter  in  which  he  exceeds  his  authority  can  be  sepa- 
rated, so  as  to  leave  the  rest  of  the  award  untouched,  the 
remainder  of  the  award  may  stand  good.  If,  however,  the 
excess  of  authority  overrides  the  whole  of  the  award,  it 
cannot  be  sustained.  In  this  case,  there  has  been  an  excess 
of  authority,  which  affects  the  very  substance  of  the  award; 
and,  therefore,  it  cannot  be  sud  that  he  has  properly 
decided  the  matters  referred  to  him.  The  arbitrator  has 
made  a  reservation  to  himself  of  a  contingent  power  to 
appoint  a  counsel  hereafter,  to  decide  as  to  what  shall  be 
the  proper  conveyances,  releases,  &c.  to  be  executed  be- 
tween the  parties,  and  as  to  the  clauses  and  covenants 
which  they  are  to  contain.  Now,  it  is  settled,  that  if  an 
arbitrator  does  not  decide  the  matter  referred  to  him,  at  the 
time  he  makes  his  award,  but  reserves  to  himself  a  future 
power  to  act  when  his  power  is  gone,  that  it  is  an  excess  of 
authority,  as  he  cannot,  in  that  way,  keep  alive  his  autho- 
rity;  nor  can  he,  I  think,  del^ate  it,  as  he  attempts  to  do 
here.     In  this  case,  the  question  in  dispute  is  as  to  the  title 

(a)  3  Bam.  &  Adol.  295.  (c)  Ante,  vol.  9,  p.  356. 

(b)  Cro.  Jac.  314. 
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of  the  Bell  Inn :  on  the  one  hand,  there  is  a  claim  of  John 
Tandy  the  jounger,  as  heir^t-law  of  his  brother:  on  the 
other,  there  is  the  claim  of  John  Tandy  the  elder,  as  assignee 
of  a  mortgagee ;  and  again,  there  is  the  clidm  of  Charles 
Tandy,  as  administrator.  Then,  the  very  question  in  dis- 
pute is,  whether  John  Tandy  the  younger  is  entitled,  as 
heir-at-law,  to  have  the  Bell  Inn  conveyed  to  him?  I  will 
assume  that  the  arbitrator  has  properly  decided  that  he  is 
heir-at-law,  and  that  the  title  to  have  a  conveyance  of  the 
Bell  Inn  has  been  decided;  but  then  the  arbitrator  ooly 
awards,  that  on  the  day  when  the  money  is  to  be  p^d,  John 
Tandy  the  elder,  and  Charles  Tandy  shall  execute  all  such 
conveyances,  &c.  as  may  be  necessary  for  the  conveyance 
and  assurance  to  John  Tandy  the  younger,  of  the  Bell  Inn. 
But  the  manner  in  which  the  conveyance  is  to  be  effected 
is  left  in  doubt,  the  arbitrator  only  saying  that  he  will,  at  a 
future  time,  decide  upon  a  person  who  shall  settle  it.  Thos 
the  very  question  in  dispute,  as  to  the  right  to  have  pos- 
session of  the  Bell  Inn,  is  left  undecided ;  and  I  think  that 
that  is  a  question  which  so  affects  the  award  that  the  whole 
is  bad. 

Rule  absolute. 


Ths  Queen  v.  Polworth. 
{Before  the  four  Judget.) 

In  this  case,  a  rule  had  been  obtained  to  quash  an  in- 
quisition taken  before  the  coroner  for  Essex.  The  inquisi- 
tion stated,  that  on  the  13  th  of  February  the  defendant, 
with  force  and  arms,  at  the  parish  of  West  Tilbmy,  upon 
one  James  Smith,  made  an  assault,  he,  the  defendant,  then 
d^^may  be  being  the  commander  of  the  steam-vesel  called  the  McMr 
U  mj^*^    cAe«f^,  of  the  value  of  800i,  then  navigating  in  the  river 

wards  be  for- 
feited, if,  on  an  indictment  for  the  manslangbter,  a  conviction  shoold  follow. 

But  an  express  finding  of  a  deodand  on  an. inquisition  for  manslanghter  is  bad, 
being  legal  onl j  in  cases  of  death  bj  misadventure. 


If  a  ooroner^a 
jury  should 
find  a  verdict 
of  man- 
slaughter the 
value  of  any- 
thing sup- 
posed to  be 
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Thames,  the  said  James  Smith  then  being  on  board  the  1841. 
Tyrian,  another  vessel,  then  also  being  in  the  river  xhe  Qiteen 
Thames ;  and  the  defendant,  by  propelling  the  Manchester 
against  the  Tjrian,  forced  Smith  into  the  river,  in  conse- 
quence whereof  he  was  drowned.  The  coroner's  jury 
returned  a  verdict  of  manslaughter  against  the  defendant, 
and  found  a  deodand  of  the  foil  alleged  amount  of  the 
▼alue  of  the  vesseL  The  case  was  argued  in  Hilary  Term 
last,  when 

The  Attorney- General  and  Wightman  argued  in  sup- 
port of  the  inquisition.  A  deodand  may  be  levied,  though 
blame  is  imputed  to  the  party  causing  the  death.  The 
instrument  occasioning  a  death  was,  in  ancient  times,  for- 
feited to  the  Crown,  in  all  cases  whatever.  It  was  not  the 
less  forfeited,  because  some  person,  by  improperly  using  it, 
has  rendered  himself  liable  to  punishment  The  inquisition 
IS  sufficient  in  form;  the  defendant  may  be  tried  on  it; 
and,  therefore,  it  ought  not  to  be  quashed. 

Sir  W.  FoUetti  Ball,  and  Willes,  in  support  of  the  rule. 
The  two  findings  in  the  inquisition  are  inconsistent  with 
each  other.  A  deodand  is  not  a  penalty  or  forfeiture,  in 
the  criminal  sense  of  the  word  It  was,  in  its  origin,  an 
offering  to  the  Church  for  prayers  for  the  repose  of  the 
soul  of  the  person  killed.  Where  the  death  is  the  result  of 
a  felonious  act,  the  person  whose  act  produces  the  deaths 
not  the  instrument  with  which  he  produces  it,  is  the  object 
of  the  proceeding  of  the  law,  and  the  forfeiture  of  his  life  or 
his  liberty  is  a  penalty  for  the  ofience.  In  such  a  case,  no 
deodand  is  payable.  That  is  given  only  in  cases  of  mis- 
adventure. There  were  other  objections  to  the  inquisition, 
but  the  judgment  proceeded  on  this  alone. 

Lord  Denman,  C.  J.,  in  the  early  part  of  Trinity  Term, 
delivered  judgment  There  was  a  motion,  in  this  case^  to 
quash  an  inqui8ition,where  a  coroner^s  jury  had  given  a  ver- 

VOL.   DC  Y  Y   Y  D.    p.   C. 
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1841.  diet  of  mandaaghter  against  the  defendant,  for  occasioniDg 
The  QuBBN  ^^  death  of  a  person  named  James  Smithy  by  the  inis- 
-     '•  management  of  a  steam-boat      Several  objections  weie 

made  to  the  form  of  the  inquisition;  and  the  qucstioii, 
in  substance^  vns,  whether  a  coroner^s  jmry  can  laj  a 
deodand  on  a  thing  causing  the  death,  in  any  case  where 
the  verdict  is  that  of  murder  or  manslaughter?    We  think 
that  the  deodand  cannot  be  laid  under  such  circumstances, 
and  that,  for  that  reason,  the  present  inquisition  must  be 
quashed     All  the  authorities  in  the  Books,  where  deodanik 
have  been  imposed,  are  those  in  which  the  death  was  oecar 
sioned  by  misadventure.     Whatever  may  have  been  the 
origin  of  deodands,  there  is  no  reason  to  countenance  the 
belief  that  they  were  imposed  in  the  light  of  fines  on  the 
person  by  whom  the  death  was  brought  abouL     But  the 
principle  on  which  they  were  established  is  so  mudi  a 
matter  of  conjecture,  that  we  do  not  fisel  inclined  to 
increase  the  extent  of  the  cases  to  whidi  deodands  may 
be  deemed  applicable,  but  rather  to  limit  them  to  cases 
established  by  long  practice,  and  recognised  by  law.    In 
Cokeys  Institute  (a),  the  cases  in  which  deodands  can  be 
imposed  are  thus  described: — ^^ Deodands  are,  when  any 
moveable  thing  inanimate,  or  beast  animate,  do  move  to^ 
or  cause  the  untimely  death  of  any  reasonable  caneatme 
by  mischance,  without  the  will,  or  fiuilt,  or  oflknce  of 
himself,  or  of  %ny  person."    The  statute  4  Edw.  1,  stat  2, 
De  Officio  Caronatoris,  speaks  of  deodands  as  of  things 
to  be  given  in  cases  in  which  the  finding  is  not  connected 
with  any  offence.    They  are  described  in  the  same  manner 
in  Hays  Pleas  of  the  Crown  (6),  where  it  is  said,  **  Upon 
the  death  of  a  man  by  misadventure,  &c.  the  inquisition 
ought  to  inquire  of  the  goods  that  occasioned  the  death, 
and  the  value  of  them,  and  the  FiUata  where  tbe  mischance 
happened  shall  be  chaiged  with  process  for  the  said  goods^ 
or  their  value.     And  this  is  the  reason  that,  in  eveiy 

(a)  3  Intt  c.  9.  {b)  Part  1,  c.  39. 
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iodictmefit  of  murder,  manslaughter^  &c.  the  indictment  1^41. 
finding  that  he  was  killed  with  a  sword,  staff,  &c.  ought  to  ^heQuBEN 
find  the  price,  because  the  king  is  entitled  to  that  instru- 
ment whereby  the  party  was  kiUed,  or  the  value  thereof; 
and  that  although  it  were  the  sword  of  another  man,  and  not 
his  that  gave  the  stroke."  Whether  the  king  is  so  entitled 
to  them  must  depend,  in  a  case  of  felonious  killing,  upon 
the  finding  of  the  verdict  on  the  indictment,  and  not  on  the 
inquest  It  may  be  right  that,  on  a  finding  of  manslaughter 
by  a  ooroner^s  jury,  that  the  value  of  the  steam-boat  should 
be  found;  but  it  is  not  right  to  add  to  that  finding  another^ 
to  the  effect  that  the  steam-boat  was  moving  to  the  death ; 
for  this  latter  finding  is  only  proper  where  the  death  is 
declared  to  have  happened  firom  misadyenture  alone.  Lord 
ffale  treats  this  as  perfectly  clear ;  and,  in  Fleta  (a), 
deodands  are  treated  in  the  same  manner.  So  they  are  in 
£acon*s  Abridgment  {b)y  where  it  is  sdd, ''  that  deodands  are 
'^  of  things  that  procure  the  death  of  a  man  without  the 
defiiult  of  another  f  in  Foster^  Crown  Law  (c),  in  East^s 
Pleas  of  the  Crown  {d),  in  Hawkins  {e),  and  Staund- 
forde  (/).  In  Foxley*s  case  {g\  the  same  language  is 
used;  and  it  is  said  that  deodands  are  goods  which  occa. 
sion  the  death  of  a  man  by  misadventure,  and  are  not 
forfeited  till  the  matter  is  found  on  record.  So  that  we 
have  no  difficulty  whatever  in  declaring  that  this  finding  of 
a  deodand,  in  a  case  of  manslaughter,  is  bad ;  and  that  the 
inquisition,  so  far  as  respects  that  finding,  must  be  quashed. 

Rule  absolute. 

(a)  Bk.  1,  c.  26.  (e)  1  Hawk.  P.  C.  36. 

(5)  Tit.  Deodand.  (/)  Bk.  1,  20.  (A), 

(c)  Tit  Deodond.  {g)  6  Rep.  110. 
ids  p.  836. 
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England  v.  Davison. 
Where  a  cauie  JjHARTIN  shewed  caose  against  a  rale  nisi,  obtained  by 

in  which  seve-     x«i*>.^<*  "^  ^        ^  i**  t_ 

nl  issues  are  Ingham^  for  setting  aside  an  award.  As  a  preiimiiiaiy  ob- 
pS^DCT  U*  jection,  he  contended  that  the  materiak  on  which  the  appli- 
refeiTed,the      cation  had  been  founded  were  insufficient.     To  the  award 

arbitrator  is 

bound  to  find     Were  two  attesting  witnesses.     No  affidavit  by  either  of  them 

SSf^tbSIgh  ^^  produced,  nor  any  affidavit  accoundng  for  the  non- 

^wte^t'^do  P^^^^*^^^  ^^  ^^^  *^  affidavit  This,  it  was  submitted,  was 
to  by  the  par-    necessaiy. 

ties.    There- 
fore, where  to 

a  declaration,  a      CoLERiDOE,  J.— (After  Conferring  vnth  the  Clerk  of  tbe 

defendant  t*    i  #• 

pleaded  sereral  Rules),  was  of  opinion,  that  such  an  affidavit  was  uime* 
arbitrator  wu  c^^^^s  ezcept  in  cases  where  applications  were  made  to 
not  requested    enforce  awards  by  attachment    In  those  instances,  if  audi 

to  una  speci-  ^ 

ficaliy  on  each,  an  affidavit  was  not  produced,  it  was  necessaiy  to  aoooant 

and  he  awarded  />      •.      « 
merely  that  the   *or  itS  abSCnce. 
plaintiff  had  no 
caose  of  action, 

and  directed  Martin  then  proceeded  to  shew  cause  on  the  meritai 
''^^^  The  rule  was  obtained  on  two  grounds;  fin^  that  the 
awu^  wwheld  ^^^  ^^  ^^^  final,  as  there  is  no  finding  on  the  seoood  or 
to  be  bad.  \^g^  issues;  and,  second,  that  the  said  award  does  not 
contain  any  event  by  which  the  costs  of  the  action,  in 
respect  of  the  second,  or  of  the  hist  issue,  can  be  ascertained. 
It  was  an  action  to  recover  the  amount  of  a  reward  which 
had  been  promised  to  any  person  who  shotQd  give  the  firat 
information  as  to  who  was  the  party  who  had  committed  a 
particular  felony.  The  defendant  pleaded  first,  non  assumpsit; 
Secondly,  that  the  plaintiff  did  not  give  the  first  infonnatioD ; 
thirdly,  a  plea  to  which  the  plaintiff  demurred,  on  wbidi  he 
had  judgment ;  fourthly,  a  payment  of  5/L  in  satisfiurtion.  Tlie 
action  was  referred  to  an  arbitrator,  and  he  awarded  that  the 
plaintiff  had  no  cause  of  action  whatever,  in  respect  of  the 
matters  referred,  and  directed  a  verdict  to  be  entered  for  the 
defendant.  The  objections  to  the  award  were  those  stated 
in  the  rule.     Those  objections  were  evidently  founded  <m 
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the  provifiions  contained  in  1  Reg.  Gen.,  H.  T.,  2  Wm.  4,       1841. 
8.  74  (a).     The  words  of  that  rule  were,  **  No  costs  shall  be     bnoland 
allowed  on  taxation  to  a  plaintiff,  upon  any  counts  or  issues  *- 

upon  which  he  has  not  succeeded ;  and  the  costs  of  all 
issues  found  for  the  defendant  shall  be  deducted  from  the 
plaintiff's  costs."    In  the  case  of  The  matter  of  Arbitration 
between  LeenUng  y.  Feamley  (i),  which  was  a  replevin  suit, 
the  action,  and  all  matters  in  difference  touching  the  distress, 
were  referred  to  arbitration :  the  costs  of  the  suit  to  abide 
the  event    The  arbitrator  awarded,  that  the  rent  was  14/., 
and  that  6L  were  due  for  rent  at  the  time  of  the  distress ; 
that  the  plaintiff  in  replevin  should  pay  the  defendant  6£, 
and  that  the  action  should  be  no  further  prosecuted.    It 
did  not  appear  for  what  rent  the  defendant  had  avowed. 
The  Coiut  of  King's  Bench  held,  that  the  award  did  not 
shew  who  ought  to  pay  the  costs,  which  were  to  abide  the 
event  of  the  suit,  and,  consequently,  that  it  was  not  final 
Again,  in  the  case  of  Norris  v.  Daniel  (c),  where  the  costs 
of  an  action,  and  of  an  award,  were  to  abide  the  event  of  the 
award,  and  the  arbitrators  found  that  the  plaintiff  had  a 
good  cause  of  action  on  five  out  of  eight  counts;  that  the  de- 
fendant should  pay  5^  damages,  and  that  no  fiirther  proceed- 
ings should  be  had  in  the  action,  the  Court  held,  that  there 
was  no  award  as  to  the  three  counts ;  no  event  to  authorize 
the  taxation  of  costs  on  those  counts ;  and,  consequently, 
that  no  part  of  the  award  could  stand.     Both  those  cases^ 
however,  which  fevoured  the  present    appUcation,  were 
previous  to  that  of'Dibben  v.  The  Marquis  of  Anglesey  {d). 
That  was  an  action  of  trespass.     The  defendant  pleaded  the 
general  issue,  and  several  justifications.     The  cause  was 
referred  to  an  arbitrator,  the  costs  to  abide  the  event.    The 
arbitrator  awarded  in  fiivour  of  the  defendants  on  the  general 
issue,  and  disposed  of  the  rights  contested  in  the  pleas  of 
justification,  but  did  not,  in  his  award,  decide  on,  or  notice 

(a)  Ante,  voL  1,  p.  193.  (rf)  10  Bing.  668,  S.  C. ;  2  Cr. 

{b)  5  B.  &  Ad.  403.  &  M.  722. 

(c)  10  Bing.  507. 
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1841.  the  issues  upon  those  justifications.  The  Court  of  Ex- 
EsqCm»  chequer  refused  to  set  aside  the  award.  TTicre,  Lord 
Lyndhurst  said,  <^  after  finding  that  the  defendants  had  not 
committed  the  trespasses,  any  inquiry  into  the  truth  of  the 
special  pleas  could  only  have  been  material  with  reference 
to  the  question  of  costs.  If  any  party  wished  to  have  a  deci- 
sion upon  the  special  issues  with  that  view,  he  should  have 
distinctly  requested  the  arbitrator  to  take  that  course.  It 
is  not  suggested  by  the  affidavits,  that  any  such  request  was 
made.  I  think  the  arbitrator  has  substantially  disposed  of 
the  matters  referred  to  him.  The  rule  must  be  discharged.* 
That  case  was  afterwards  confirmed  in  the  case  of  Duck- 
worth V.  Harrison  (a).  There,  an  action  of  debt  was 
brought,  and  the  defendant  pleaded  the  general  issue,  and 
a  set  off.  The  cause  was  by  consent  referred  to  arbitration, 
^  the  costs  of  the  reference  and  award  to  abide  the  evenly" 
and  the  arbitrators  found,  that  the  plaintiff  was  not  entitled 
to  recover  in  the  acticm ;  and  had  not  any  cause  of  acdon 
against  the  defendant,  but  said  nothing  as  to  the  aet  off. 
The  Court  of  Exchequer  held,  that  the  award  was  final, 
and  the  defendant  was  entitled  to  maintain  an  action  for 
the  costs  of  the  reference  and  award.  The  case  of  Dibbem 
y.  The  Marquis  ofAngUsea  was  there  cited  in  the  oourse 
of  the  argument  Lord  Abinger  there  said,  **  the  Court  at 
first  entertained  some  doubts  upon  this  objection,  but  they 
have  finally  come  to  the  conclusion,  that  if  the  parties  had 
intended  that  the  arfoitirators  should  award  distinctly  opoo 
each  issue  in  the  action,  they  ought  to  have  stated  it  The 
arbitrator  has  decided  the  action,  by  saying,  that  the  plainttf 
was  not  entitled  to  recover ;  and  we  think  that  the  words 
<  event  of  the  award '  must  mean  the  event  as  to  the  acti<m 
itself,  and  do  not  mean  the  event  as  to  the  detennination  of 
the  particular  issues,  which,  therefore,  became  immateiiaL* 
In  the  present  case  it  did  not  appear  that  any  applicftioD 
was  made  to  the  arbitrators  specifically,  to  determine  the 

(a)  4  M.  &  W.  432. 
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particular  issues  to  which  the  grounds  of  objection  contained  i  84 1  • 
in  the  rule  were  pointed.  On  the  authority,  therefore,  emolInd 
of  those  cases,  it  was  clear  that  the  award  was  sufficient.  ^  «• 
The  case  of  Hunt  v.  Hunt  (a)  was  also  an  authority  to  the 
aame  effect  There,  it  was  held,  that  where  several  issues 
are  referred  to  an  arbitrator,  it  is  not  indispensably  necessary 
for  him  to  award  on  each  issue,  if  his  intention  as  to  each 
of  them  is  sufficiently  dear  from  the  general  language  of 
the  award.  That  was  a  judgment  of  Mr.  Justice  PatteMon, 
which  he  pronounced  after  taking  time  to  consider.  Here,  it 
must  be  perfectly  evident,  from  the  language  of  the  awanl, 
what  was  the  arbitrator's  intention  with  respect  to  each  of  the 
issues.  It  was  true  that  the  case  of  Gishume  v.  Hart  {b\  the 
authority  ofDibben  v.  The  Marquu  ofJngleseaf  was,  in  some 
d^ree,  doubted ;  but  the  case  of  Duckworth  v.  Harrison 
was  not  cited.  If  the  Court  should  be  of  opinion  that  the 
authority  of  Dibben  v.  The  Marquu  of  Anglesea  could  not 
be  supported,  the  Court  would  not  absolutely  set  aside  the 
award  altogether  but  would  so  mould  the  rule,  as  to  effect 
substantial  justice  between  the  parties,  without  the  necessity 
of  proceeding  to  a  fresh  inquiry  into  the  matters  disputed 
between  the  parties. 

Ingham,  in  support  of  the  rule,  contended  that  as  the 
award  at  present  stood,  it  was  impossible  that  the  parties 
could  proceed  to  tax  their  costs  pursuant  to  1  Reg.  Gen., 
H.  T.,  2  Wm.  4,  s.  64.  It  was,  therefore,  indispensably 
necessaiy  that  the  award  should  be  rectified.  Accordii^  to 
the  current  of  authorities,  it  must  be  dear  that  the  arbitrator 
had  not  sufficiently  disposed  of  the  matters  referred  ta 
The  cases  of  the  matter  of  Leeming  v.  Feamleg,  and  NorrU 
V.  Daniel  were  authorities  to  that  effect  The  case  oi Dibben 
V.  The  Marquis  of  Anglesea  had  been  very  much  doubted 
as  to  its  correctness,  both  by  the  profession,  and  in  the  case 
of  Gisbume  v.  Hart.    The  case  of  Duckworth  v.  Harrison 

(a)  Ante,  vol.  5.  p.  442. 

ib)  Ante,  vol.  7,  p.  403,  S.  C. ,  5  M.  &  W.  50. 
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1841.        could  only  be  considered  as  proceeding  on  the  authority  of 
England      Dihb^  v.  The  Marquis  of  Jnglesea ;  and  the  last  dted  case, 
«•  Gisbume  v.  Ilart^  must  be  considered  as  dearly  OTerroluig 

that  of  Dibben  v.  The  Marquis  of  AngUsea.  In  Htad  ▼• 
Hunty  although  Mr.  Justice  Patteson  agreed  to  the  general 
proposition  stated  in  the  marginal  note  to  that  case,  yet  he 
ultimately  set  aside  the  award,  because  the  language  of  it 
did  not  come  within  that  principle.  That,  therefore,  could 
not  be  considered  as  an  authority  against  the  present  appli- 
cation. The  ground  on  which  it  was  sought  to  supp(»rt  the 
award  was,  that  an  arbitrator  was  not  bound  to  dispose  of 
all  the  issues  raised  on  the  record,  unless  for  the  purpose  of 
deciding  the  right  to  costs,  he  was  requested  so  to  do.  Tliat 
was  a  principle  which  was  applicable  to  matters  in  diflerenoe 
not  shewn  upon  the  foce  of  the  record,  because  it  would  be 
un&ir  that  an  arbitrator  should  be  expected  to  decide  on 
matters  of  that  description  to  which  his  attention  was  not 
expressly  called,  and  on  which  he  was  not  requested  ex- 
pressly to  determine.  The  rule  was,  however,  quite 
different,  and,  therefore,  wholly  inapplicable  where  par- 
ticular issues  were  raised  on  the  record;  and  the  cause 
being  referred  to  him,  it  must  be  clearly  expected  that  he 
should  expressly  dispose  of  those  issues.  On  these  grounds, 
it  was  submitted,  that  the  award  could  not  be  sustained. 

Cur*  ado.  mdL 

Coleridge,  J. — ^This  was  a  rule  for  setting  adde  an 
award.  By  the  submission,  a  cause,  and  aU  matters  in 
difference,  had  been  referred;  and  the  costs  of  the  actioii, 
the  reference,  and  the  award,  were  to  abide  the  event  of 
the  award.  The  substantial  objection  to  the  award  was, 
that  there  is  no  event  ascertained  by  it,  so  that  the  costs  of 
the  action,  in  respect  of  certain  issues,  can  be  determined. 
The  action  was  to  recover  a  reward  promised  to  the  perstm 
giving  die  first  information  of  the  party  guilty  of  a  certain 
felony.  The  defendant  pleaded,  first,  non-assumpsit ;  second. 


Dayxboh. 
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that  the  defendant  did  not  give  the  first  information;  a 
third  plea  was  demurred  to,  on  which  plaintiff  had  judgment ; 
and,  fourth,  a  payment  of  51.  in  satis&ction.  The  arbitrator 
awards  that  the  plaintiff  had  no  cause  of  action  whatever 
against  the  defendant,  in  respect  of  the  matters  referred, 
and  directs  a  verdict  to  be  entered  for  defendant  The 
defendant  is,  therefore,  entitled  to  the  general  costs  of  the 
action;  but  the  plaintiff  objects,  that  by  neglecting  to  find 
specifically  on  the  second  and  last  issues,  it  is  impossible  to 
ascertain  what  the  taxation  should  be.  And  there  certainly 
is,  in  &ct,  this  di£Sculty ;  and  I  cannot  see  that  it  is  at  all 
removed  by  the  distinction  which  Mr.  Martini  for  the 
defendant,  sought  to  establish  between  issues  raised  on 
different  counts,  and  issues  raised  on  different  pleas.  For 
the  materiality  of  the  omission  arises  firom  the  rule  of 
Court,  which  distinguishes  between  the  costs  of  action 
and  the  costs  of  the  several  issues ;  and  that  rule  applies 
equally  to  pleas  and  to  counts.  What  is  to  be  the  effect  of 
this  omission  upon  the  award  is  not  very  clear  upon  the 
cases.  I  have  examined  them  with  attention.  In  JDibben 
V.  Marquis  of  Anglesea  (a),  the  Court  of  Exchequer  decided 
that  where  a  finding  on  specific  issues  was  material  only 
vrith  respect  to  the  costs,  an  award  was  not  to  be  set  aside 
for  the  omission  to  do  so,  unless  the  arbitrator  had  been 
requested  specifically  by  the  parties  to  award  upon  them. 
I  believe  this  decision  never  met  with  the  entire  concurrence 
of  the  profession.  In  Duckworth  v.  Harrison  (6),  a  replica- 
tion was  fiamed  direcdy  upon  its  authority.  In  the  course 
of  the  argument,  observations  were  thrown  out,  which  cer- 
tainly would  lead  one  to  expect  a  different  conclusion  of  the 
case ;  but  after  time  taken,  Lord  jibinger,  in  delivering  the 
judgment,  is  reported  to  have  said,  '^  that  if  the  parties  had 
intended  that  the  arbitrator  should  award  distinctly  upon 
each  issue  in  the  action,  they  ought  to  have  stated  it" 
This  is  laid  down  without  any  qualification;  but,  in  the 

(a)  10  Bing.  66S.  (b)  4  M.  &  W.  432. 
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1841.        submiasion  to  reference,  nothing  had  been  ezpready  said 
'-^;;^    about  the  costs  of  the  action;  the  costsof  the  reference  and 
^'  award,  it  was  agreed,  should  abide  the  event  of  the  award. 

This  distinguishes  the  case  firom  the  present  The  joidg- 
ment,  however,  sustains  Dibben  ▼•  Marquis  of  Anglesea; 
but  in  Giibome  v.  Hart  {a)y  where,  by  the  order  of 
reference,  the  costs  of  the  suit  were  to  abide  the  event, 
and  the  objection  to  the  award  was,  that  there  was  an 
omission  to  find  upon  the  count,  on  an  account  stated, 
the  same  Court  threw  great  doubts  on  Dibben  v.  Marqm$ 
of  AngleseOf  and  decided  that  the  award  was  clearly  had, 
lor  not  disposing  of  all  the  issues.  Duckworth  v.  Harritou 
does  not  appear  to  have  been  cited.  I  certainly  cannot 
acquiesce  in  the  reason  on  which  Dibben  v.  Marquis  of 
Anglesea  is  founded.  There  is  no  doubt  that,  as  to  nme 
matters  of  fact,  of  which  the  arbitrator  cannot  be  sapposed 
to  know  anything,  but  firom  the  parties,  an  omiasion  to 
decide  on  that  which  is  not  brought  to  his  notice,  is  no  &uk 
in  him ;  for  it  cannot  be  said  then  to  have  been  a  matter  of 
difierence.  But  where  the  agreement  or  order  of  refefenoe 
places  the  very  point  in  view,  it  seems  to  me  that  neither 
notice  nor  request  is  necessaty  to  make  it  the  arbitrator's 
duty  to  decide  on  it  The  state  of  the  authorities  leaves 
me  at  liberty  to  decide  on  principle;  and  I  should,  there- 
fore, hold  the  award  to  be  defective,  on  the  ground  alleged. 
But  I  am  not,  therefore,  bound  to  set  the  whole  award 
aside.  The  rule  here,  in  terms,  points  to  the  second  and 
last  issues.  If,  then,  the  defendant  vnll  allow  the  costs  on 
those  issues  to  be  taxed  fer  the  plmntifT,  the  objection  vriD 
be  removed.  A  similar  course  was  taken  by  this  Court  in 
the  matter  oiLeeming  v.  Fearnky  (A).  Upon  these  teima, 
therefore,  to  which  I  think  I  ought  to  add  the  payment  of 
the  costs  of  this  rule,  let  the  rule  be  discharged. 

Rule  dischaiged. 

(a)  6  M.  &  W.  60.  (6)  5  B.  &  Ad.  403. 
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1841. 

Pitt  v.  Parkbb. 

%^LEASBY  moved  for  a  rale,  to  shew  cause  why  it  should  where  a  moru 
not  be  referred  to  the  Master  to  compute  the  amount  of  Sf^^^*^ 
principal  and  interest  due  to  the  mortgagee  bj  the  mort-  j^P"^'  '■^|®|'- 
gagor  on  two  mortgage  deeds.    It  appeared,  from  the  a£B-  ment  havinflr 
davit  on  which  he  moved,  that  interlocutory  judgment  had  ^he  iT^lb  ^ 
been  signed  on  the  17th  of  April,  which  was  in  Easter  5^*^Z?""* 
Term*     The  plaintiff  died  on  the  20th  of  the  same  month.  AiMd  to  grant 

rm  .  11  ■«         1  .  amleforrefcr- 

The  question  was,  whether,  under  those  curcumstances,  a  ring  it  to  the 
rule  to  compute  could  be  obtained  ?  It  was  submitted  that  puir^^h^>a " 
it  might     In  the  case  of  Berger  v.  Green  (a),  where  inter-  "J^  interest  on 

"  ^        "^  ^  '  the  mortgage 

locutoiy  judgment  was  signed,  and  the  plaintiff  died  on  a  deed,  the  ap. 
subsequent  day  in  the  term,  the  Court  granted  a  rule  to  Siade^Trin^ 
compute  principal  and  interest  on  the  bill,  on  which  the  ^^  '^^^' 
action  was  brought ;  as  the  judgment  would  have  relation 
to  the  day  of  its  signing. 

WiGHTMAN,  J. — Now  there  is  no  relation  to  any  other 
day  than  that  on  which  final  judgment  is  signed.  In  this 
case,  it  would  appear  that  final  judgment  had  been  signed 
after  the  death  of  the  plaintiff.  But  even  according  to  the 
old  practice,  it  could  only  relate  back  to  the  first  day  of  the 
present  Term,  we  now  being  in  Trinity  Term. 

Rule  refused  (i). 

(a)  1  Man.  &  Sel.  229*  a  cognovit  became  due,  after  the 

(jb)  See  Bkuskbium  v.  Qodriek,  death  of  a  defendant^  the  Court 

ante,  p.  337,  in  which  case  it  was  would  not  allow  judgment,  to  be 

held  that  where  an  instalment  on  entered  np  nunc  pro  tune. 
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1841. 

The  Queen  v.  SpACRBiAK,  in  re  the  Blandfobd  Roaik. 

{Before  the  four  Judges*) 

Where  an  or-  A  RULE  had  been  obtained  for  quashing  an  <mler  cf 
has  been  re-  sessions.  The  order  had  been  returned  in  the  regular 
turned  to  this    manner  in  obedience  to  a  certiorari,  and  thb  rule  was  then 

Court  under  a 

certiorari,  and  obtained.  Notice  of  the  rule  was  served  on  the  private 
obtained  to       parties  interested  in  supporting  the  oisler,  but  not  on  the 

good  prelimi- 
nary otjection  »,.   ,  1  11  •  1  1 

to  an  argument  Hodges^  who  appeared  to  shew  cause  against  the  mley 
^at  m)  nc^  insisted  on  this  want  of  notice  to  the  justices  as  a  pro- 
of it  has  been    jj  minary  objection. 

served  on  the  •/       ti 

justices  who 

although  '  Archboldt  contra,  contended  that  such  an  objectioo  cooUi 
served  on  the    ^^^  ^  maintained  where  the  order,  as  in  this  case,  was  not 

parties  ute*  '  ' 

rested  in  merely  irr^rular,  but  void. 

supporting  tt.  ^         ^ 

Per  Cubiam. — To  hear  an  argument  to  shew  that  the 
order  is  void,  is  to  hear  the  case  argued  on  the  merits.  The 
preliminary  objection  prevents  the  Court  from  doing  that 
The  rule  must  be  discharged. 

Rule  dischaiged. 
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ABATEMENT. 
See  Amendment,  1. 

ABATEMENT,  (PLEA  IN). 
See  Plea,  (in  Abatement). 

ACCEPTOR. 
See  Declaration,  2. 

ACCOUNT,  (ERRORS  IN). 
See  Plea,  13. 

ACCOMMODATION  BILL. 
See  Irreoularitt,  3. 

ACCOUNT,  (MERCHANT'S). 
See  Statute  of  Limitations. 

ACCOUNT  STATED. 
See  Plea,  1 3. 

ACKNOWLEDGMENT  BY  MAR- 
RIED  WOMAN. 

1,  An  afRdayit  vexifying  a  certifi- 

VOL.  IX. 


cate  of  an  acknowledgment  made  by 
a  married  woman  under  the  Fines  and 
Recoveries  Act,  (8  &  4  Wm.  4,  c.  74,) 
made  by  a  notary  public,  at  Carlsrnhe, 
the  commissioner  taking  the  acknow- 
ledgment having  declined  to  make  an 
affidavit:  /Te/^,  sufficient.  Re  Pear* 
eaU,  46 

2.  In  support  of  an  application  for 
a  married  woman  to  be  permitted  to 
convey  her  interest  in  an  estate,  * 
without  the  concurrence  of  her  hus- 
band, an  affidavit  was  produced,  sworn 
by  the  sister  of  the  married  woman, 
who  stated  that  the  person,  on  whose 
behalf  the  application  was  made,  was 
speechless ;  the  Court  refused  to  grant 
the  application  without  an  affidavit, 
that  Uie  married  woman  herself  had 
been  examined.  Ex  parte  Mary 
Williams,  72 

3.  ^liere  on  an  application  to  file 
the  certificate  of  acknowledgment  of  a 
married  woman  under  the  3  &  4 
Wm.  4,  c.  74,  taken  at  St.  Peters* 
burgh,  the  affidavit  verifying  the  cer- 
tificate was  sworn  before  the  British 
consul  in  Russia,  but  it  was  stated 
that  the  local  magistrates  were  not 
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empowered    to   take    affidavits,    the  | 
Court  allowed  the  certificate  to  pass, 
as  being  duly  verified.    Re  DaUf^  880 

4.  The  certificate  of  the  acknow- 
ledgment of  two  married  women  taken 
under  the  3  &  4  Wm.  4,  c.  74,  stated 
them  to  have  acknowledged  the  exe- 
cution of  indentures  of  lease  and  re- 
lease ;  they  were  parties  only  to  the 
indentures  of  release  :  The  Court, 
upon  motion,  refused  to  order  the 
amendment  of  the  certificate.  Ex 
parte  Witty  and  Salt,  838 

5.  The  afiidavit  verifying  the  ac- 
knowledgment of  a  married  woman, 
taken  in  Philadelphia  commenced  as 
follows  :  "  Be  it  remembered,  that  on 
the  10th  of  December,  1840,  came 
before  me,  T.  B.  Esq.,  Alderman  of 
Philadelphia,  &c.,  J.  S.,  &c.,  and  in 
due  course  of  law,  deposed  and  sworn, 
&C.,"  it  then  proceeded  in  the  form 
of  an  affidavit,  was  subscribed  by  the 
deponent,  and  was  accompanied  by 
the  ususl  notarial  certificate.  The 
Court  directed  the  affidavit  to  be  re- 
ceived, although  it  was  not  in  exact 
compliance  with  the  rule  of  H.  T., 
4  Wm.  4.     Ex  parte  AUce  Shaw,  839 

6.  The  Court  will  not  dispense 
with  the  affidavit  of  a  married  woman 
herself,  upon  an  application  under  the 
91st  section  of  the  3  &  4  Wm.  4, 
c.  74,  for  an  order  for  the  conveyance 
of  the  property  of  the  wife,  without 
the  concurrence  of  her  husband.  Ex 
parte  Bruee,  840 

ACTION,  (RIGHT  OF). 
See  Declaration,  3. 

ADMINISTRATOR. 

See  Attorney,  (Bill  of),  1. 
Covenant,  2. 
Warrant  op  Attorney,  18. 

ADULTERY. 
See  Prochbin  Amy,  1 . 


AFFIDAVIT, 

See  Acknowledgment  of  MARRtEO 
Woman. 
Bastard,  2. 

Brighton  CouRTOF  Rsaussn,8. 
Office  Copies  of  ApFrDATiTS. 

1.  The  following  is  a  sofficieDt  ad- 
dition of  a  deponent  to  an  affidavit 
« Augustus  Ackermann,  of  No.  21, 
Tokenhonse  Yard  in  the  City  of 
London,  notary,  derk  to  Charles 
Knight,  of  the  same  place."  Cooper 
V.  Folkes,  46 

2.  An  affidavit  to  obtain  a  capias 
under  the  1  &  2  Vict  c.  110,  need 
not  be  entitled  in  the  cause,  if  made 
before  the  writ  of  summons  is  watd 
out.     SeheUeter  v.  Cohen^  277 

8.  The  Court  will  not  reject  affi- 
davits merely  upon  the  ground  of 
their  staleness.  Wynne  v.  Wynne 
and  Another,  396 

4.  If  the  date  menti(Nied  in  the 
jurat  of  an  affidavit  is  struck  out  with 
a  pen,  and  the  right  date  introduced, 
it  is  an  erasure  within  Beg.  Gen., 
37  Geo.  3,  which  will  prevent  the 
affidavit  from  being  heard.  CkaarJ^erM 
V.  Barnard,  557 

5.  It  is  now  an  established  rule 
that  affidavits  sworn  by  the  plaintiff 
or  defendant  in  the  cause,  are  ex- 
cepted from  the  operation  of  Rule  5, 
of  H.  T.,  2  Wm.  4,  and  that  the  ad- 
dition and  degree  of  such  penons 
need  not  be  inserted  in  the  descrip- 
tion of  the  deponent,  but  they  mjiy  di^ 
scribe  themselves  as  such  plaintiff  or 
defendant  respectively.  Shirer  ▼. 
Walker,  667 

6.  Where  an  order  for  a  capias  under 
the  1  &  2  Vict.  c.  110,  s.  3,  was  ob- 
tained upon  an  affidavit,  ngaed  by 
the  deponent,  but  the  jurat  was  not 
signed  by  the  judge  before  whom  it 
was  sworn,  until  after  the  oider 
made  and  acted  upon,  the  Court 
aside  the  proceedings  for  irregularity. 
BiU  V.  Bament,  810 


AMENDMENT. 

AFFIDAVITS  (FILING. 

1.  Where  a  party  improperly  de- 
layed in  serving  a  rule,  and  on  that 
ground,  the  rule  was  enlarged,  the 
Court  would  not  compel  the  party 
eslaiging  the  rule  to  comply  with  the 
usual  condition  of  filing  his  affidavits 
previous  to  shewing  cause.  Regina 
V.  jinderson,  104 

AFFILIATION  (ORDER  OF). 
See  Bastard,  3. 

AGREEMENT. 

See  Stamp,  2. 

AMENDMENT. 

See  Acknowledgment  OF  Married 
Woman,  4. 
Recovery, 
Variance,  S,  6. 

1.  Where  a  plaintiff  has  made  too 
many  persons  defendants,  the  Court 
will,  previous  to  trial,  allow  the  name 
of  one  to  be  struck  out  of  the  pro- 
oeedings,  subsequent  to  the  writ,  on 
payment  of  costs,  the  remaining  de- 
£sndant  beingallowed  to  plead  de  novo. 
Palmer  v.  Beale  and  Another,        529 

2.  After  an  insufficient  levy,  under 
a  fi.  fa.,  in  Yorkshire,  where  the  venue 
in  the  action  was  laid,  the  plaintiff, 
on  the  6th  of  July,  issued  a  ca.  sa. 
reciting  the  fi.  £a.  and  return,  into 
Middlesex,  for  the  residue.  On  the 
81  St  of  August,  and  before  the  Mid- 
dlesex writ  was  executed,  he  issued  a 
ca.  sa.  for  the  residue  into  Yorkshire, 
under  which  the  defendant  was  taken 
and  discharged,  in  September,  on  the 
ground  of  privilege.  In  January  fol- 
lowing, the  defendant  was  taken  under 
the  writ  into  Middlesex.  Held,  on 
motion  to  discharge  him  out  of  cus- 
tody, that  the  writ  into  Middlesex 
ought  to  have  been  a  testatum  ca.  sa. 
founded  on  a  ca.  sa.  into  Yorkshire, 
and  was  irr^ular,  and  that  the  Court 


APPEAL  (HEARING).     1005 

could  not  amend  it  by  the  ca.  sa.  in^ 
Yorkshire,  which  bore  a  later  date. 
Towers  v.  Newton,  576 

3.  In  a  declaration  in  ejectment  to 
recover  possession  of  premises,  by 
reason  of  a  forfeiture,  the  day  of  the 
demise  was  stated  to  be  the  15th  of 
January.  At  the  trial,  it  appeared 
tiiat  this  was  a  date  antecedent  to  the 
day  on  which  the  right  of  entry  ac- 
crued. Held,  that  this  was  a  case  in 
which  the  learned  judge  was  autho- 
rized under  the  3  &  4  Wm.  4,  c.  42, 
s.  23,  to  amfend  the  record  by  altering 
the  day  of  the  demise,  and  that  the 
power  of  amendment  was  not  affected 
by  the  applicability  of  the  consent 
rule,  to  confess  lease,  entry,  and  ous- 
ter, to  the  declaration  as  it  originally 
stood,  but  that  the  terms  of  that  rule 
would  apply  themselves  to  the  de- 
claration as  soon  as  the  amendment 
was  made.    Doe  d.  Edwards  v.  Leach, 

877 

APPEAL   (TO   QUARTER  SES- 
SIONS.) 

See  Certiorari,  2. 
Notice  to  Produce. 

Where  a  parish  gives  notice  of  ap- 
peal under  the  4  &  5  Wm.  4,  c.  76, 
s.  79,  against  an  order  of  removal, 
within  twenty-one  days  after  service 
of  the  order  of  removal,  but  does  not 
prosecute  the  appeal  at  the  next  prac- 
ticable sessions,  and  the  respondent 
parish  does  not  remove  the  pauper  for 
a  considerable  time  afterwards,  the 
appellants  may  give  iresh  notice  of 
appeal,  pursuant  to  13  &  14  Car.  2, 
c.  12,  s.  2,  when  the  pauper  is  ac- 
tually removed.  Regina  v.  The  JuS' 
tices  of  Middlesex,  163 

APPEAL  (HEARING). 

Where  a  notice  of  appeal  described 
the  order  of  removal  as  made  by  R.  H. 
Cundy,  and  another  magistrate,  in- 
stead of  B.  Cundy,  there  being  two 
magistrates  in  the  county,  whose  re- 
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spectiye  christian  names  commenced 
with  those  initials,  and  the  Quarter 
Sessions  refused  to  hear  the  appeal, 
on  the  ground  of  the  variance,  the 
Court  granted  a  mandamus  to  compel 
the  hearing  nf  the  appeal.  Regina  v. 
The  Justices  of  Denbighshire^        509 

APPEARANCE. 

See  Irregularity,  2. 
NoN  Pros. 

An  appearance  entered  by  the  plain- 
tiff's attorney  for  the  defendant  is  ir- 
regular, if  it  omits  the  words  "  accord- 
ing to  the  statute,"  as  prescribed  in 
the  form  contained  in  the  schedule  to 
the  2  Wm.  4,  c.  89.  (The  Uniformity 
of  Process  Act).  Codringion  v.  Ctir- 
lewis^  968 

APPRENTICE. 
See  Stamp,  8. 

ARBITRATION. 

See  Deposit  (in  Lieu  of  Bail),  5. 
Particulars,  1. 

PtEA,  8. 

1.  Where  a  cause  in  the  Exchequer 
has  been  referred  by  a  judge's  order, 
and  it  is  part  of  the  order  that  it  shall 
be  made  a  rule  of  the  Queen's  Bench, 
there  is  no  objection  to  its  being  so 
made.     Milstead  v.  Cravfield^      124 

2.  By  an  agreement  of  reference  to 
arbitrators,  with  power  to  appoint  an 
umpire,  it  was  covenanted  that  the 
umpire  should  make  his  award  two 
calendar  months  after  his  appoint- 
ment. He  was  appointed  on  the  29th 
of  June,  and  afterwards  the  time  for 
making  his  award  was  enlarged  by 
consent  for  three  months  further.  The 
Court  held  that  the  29th  of  June  was 
to  be  excluded  from  the  calculation  of 
time,  and,  therefore,  that  the  award 
being  made  on  the  29th  of  Noyember, 
was  made  in  due  time.     In  the  matter 


of  ArhUraium  between  Higham  oni 
Jessopt  208 

8.  The8  &  4  Wm.  4,  c  42,  ».  89,  is 
not  confined  to  cases  in  which  other 
party  has  attempted  to  revoke  a  sub- 
mission to  arbitration,  therefore,  where 
two  causes  were  referred  to  an  aibi- 
trator,  so  that  he  should  make  his 
award  on  a  particular  day,  or  on  sock 
ulterior  day  as  he  should  appoint,  sod 
the  arbitrator  allowed  the  time  limited 
for  making  his  award  to  expire :  Held, 
that  the  Court  had  power,  under  the 
above  act,  to  enlarge  the  time.  JVifw- 
man  v.  Parbwry.  Parbury  v.  New 
nuiHf  288 

4.  The  Court  will  not  set  aside  the 
certificate  of  an  arbitrator  any  more 
than  an  award,  on  the  ground  of  a 
mistake  as  to  the  effect  of  evidence. 
Price  V.  PrieCf  884 

5.  Where  it  is  sought  to  draw  up  a 
rule  for  an  attachment  for  non>per- 
formance  of  an  award,  it  is  competent 
for  the  officer  of  the  Court  to  object 
to  the  absence  of  a  stamp  on  the 
award,  and,  therefore,  to  refuse  to 
draw  up  the  rule.     HiU  ▼.  Slocombe^ 

889 

6.  An  action  of  trespass  was  re- 
ferred by  order  of  nisi  priua.  The 
defendant  pleaded,  first,  not  guilty, 
and  secondly,  a  justification.  The 
arbitrator  awarded  "that  as  the  de- 
fendant has  not  proved  his  plea,  the 
verdict  for  the  plaintiff  ought  to 
stand,"  and  then  stated  a  number  of 
reasons  for  his  opinion,  which  could 
not  be  considered  as  satisfactory. 
The  Court  held  the  adjudication  suffi- 
cient, and  declined  to  consider  the 
sufficiency  of  the  reasons  assigned  by 
the    arbitrator.      Archer    v.    Owen^ 

841 
7>  Where  an  arbitrator  awards  da- 
mages for  an  injury  caused  by  the 
defendant  to  the  plaintifi^s  property, 
by  acts  done  in  the  adjacent  property 
of  the  former,  and  then  having  power 
to  direct  the  mode  of  enjoying  the 
property  for  the  future,  he  awards 
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that  the  parties  shall  respectively  en- 
joy it  as  heretofore,  the  award  is  not 
final,  and,  therefore,  had.  Ross  v. 
CUfton,  356 

8.  The  Court  will  not  allow  cause 
to  he  shewn  against  a  rule  for  setting 
aside  an  award  on  the  last  day  of 
Term.     Bignold  v.  Gale,  393 

9.  A  cause  and  all  matters  in  dis- 
pute were  referred  to  the  decision  of 
two  merchants  and  a  legal  arbitrator ; 
the  arbitrators  met,  and  two  of  Ihem 
agreed,  upon  the  merits,  to  find  in 
favour  of  the  plaintiff,  but  the  lay 
arbitrators  agreed  to  leave  a  point  of 
law  which  had  arisen,  to  the  decision 
of  the  barrister.  The  legal  arbitrator 
decided  that  point  in  favour  of  the 
plaintiffs,  and  executed  the  award  at 
Birmingham,  in  accordance  with  his 
own  views :  on  the  next  day,  the 
award  was  executed  in  London  by  one 
of  the  lay  arbitrators  also  in  favour  of 
the  plaintiffs :  Held,  that  the  award 
was  bad  as  being  a  decision  by  one 
arbitrator,  pursuant  to  a  power  dele- 
gated to  him  by  the  other  arbitrators, 
they  having  no  authority  so  to  dele- 
gate.    LMe  and  Others  v.  Newton, 

437 

10.  A  clause  in  a  partnership  deed, 
authorizing  a  reference  in  case  of  dis- 
putes between  the  partners,  and  the 
making  the  **  award''  of  the  arbitrator, 
instead  of  the  **  submission"  a  rule  of 
Court,  if  it  does  not  appear  that 
*' award*'  was  used  by  mistake  for 
"  submission,"  is  not  within  the  mean- 
ing of  the  8  &  9  Wm.  3,  c.  15,  s.  1, 
and,  therefore,  a  judge  has  no  power 
to  order  witnesses  to  attend  an  arbi- 
trator acting  in  such  a  matter.  In 
the  Matter  of  Arbitration  between 
Woodcroft  and  Jones^  538 

11.  Where  there  did  not  appear  to 
have  been  any  misconduct  on  Uie  part 
of  the  parties  or  arbitrators,  the  Court 
refused  to  direct  a  submission  to  ar- 
bitration to  be  revoked,  lb, 

12.  In  order  to  justify  an  arbitrator 
proceeding  ex  parte,  a  very  strong  case 


must  he  shewn  of  wilful  delay  by  the 
party  not  attending;  and,  therefore, 
if  a  reasonable  excuse  for  his  not  at- 
tending is  shewn,  the  Court  will  set 
aside  an  award  made  pursuant  to  such 
a  proceeding.     Gladwin  ▼.  Chilcote, 

550 

13.  The  Court  will  not,  on  disposing 
of  a  rule  for  setting  aside  an  award  on 
that  ground,  decide  the  question 
whether  the  party  against  whom  the 
award  is  made,  shall  pay  the  costs 
arising  from  his  delay ;  but  a  sepa- 
rate motion  for  that  purpose  must  he 
made,  lb. 

14.  An  arbitrator  to  whom  a  cause 
in  which  several  issues  were  joined, 
was  referred,  the  costs  to  abide  the 
event,  disposed  of  each  issue,  and  then, 
although  no  power  for  that  purpose 
was  given  to  him,  awarded  a  stet  pro- 
cessus :  Held,  that  although  this  was 
an  excess  of  authority,  the  award  was 
only  bad  as  to  that  part,  and  good  as 
to  the  rest,  and  the  parties  might  pro- 
ceed to  tax  their  costs  on  it.  Ward 
V.  Hall,  610 

15.  The  defendant  moved  to  set 
aside  an  award  which  had  been  made 
by  two  arbitrators  against  him,  upon 
the  grounds  that  the  arbitrators  had 
improperly  received  evidence  in  the 
absence  of  the  defendant,  and  had  also 
been  guilty  of  improper  conduct  in 
holding  meetings,  and  conferring  with 
the  plaintiff's  attorney,  with  respect 
to  the  matters  in  difference,  in  his  ab- 
sence. It  appeared  that  ^e  defend- 
ant was  aware  of  the  existence  of  these 
grounds  of  objection,  many  days  be- 
fore the  award  was  made,  hut  that  he 
made  no  objection  before  the  arbitra- 
tors, and  also  that  he  had  had  notice 
of  the  meetings,  at  which  the  evidence 
was  received,  and  had  been  summoned 
to  produce  books  at  them,  but  that  he 
had  omitted  to  attend :  Held,  that 
although  it  would  have  been  more  re- 
gular for  the  arbitrators  to  send  notice 
of  the  result  of  the  examinations,  to 
the   defendant,   yet   that  the  Court 
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would  not,  under  the  circumstances, 
set  aside  the  award  for  such  irregu- 
larities as  were  disclosed.  Bignall  v. 
Gale,  631 

16.  A  cause,  and  all  matters  in 
dispute  at  the  time  of  an  order  of  re- 
ference were  submitted  to  the  decision 
of  an  arbitrator,  by  the  order  of  a 
judge :  The  arbitrator  awarded,  that 
the  defendant  should  pay  to  the  plain- 
tiff the  sum  of  184^.,  for  a  balance 
and  interest  found  to  be  due  at  the 
date  of  the  order  of  reference,  **  ex- 
cluding from  such  an  account,  a  claim 
on  the  part  of  the  plaintiffs,  for  a  loss 
alleged  to  have  been  sustained  by 
them  to  the  amount  of  32/.  19s.  on 
certain  varnished  hats ;"  and  as  to 
the  said  claim,  in  respect  of  the  said 
varnished  hats,  he  found  "  that  no 
sufficient  evidence  had  been  laid  before 
him  by  the  plaintiffs  to  shew,  that  at 
the  date  of  the  said  order  of  reference, 
they  had  sustained  any  loss  on  the 
said  hats,  and  upon  that  ground,  and 
for  want  of  sufficient  evidence  of  such 
loss,  he  awarded  that  the  plaintiffil 
were  not  entitled  under  the  reference 
to  recover  anything  in  respect  there- 
of :"  Held,  a  final  adjudication  of  the 
matters  submitted  to  reference.  Cock' 
bum  and  Another  v.  Newton,        676 

17.  By  an  order  of  reference,  the 
costs  of  the  cause  were  ordered  to 
abide  the  event  of  the  award ;  the 
arbitrator  decided  the  suit  in  favour 
of  the  defendant,  and  ordered  the 
plaintiff,  on  a  certain  day,  to  pay  him 
those  costs :  Held,  no  objection  to 
the  award,  for  that  the  defendant  was 
not  deprived  of  any  right  which  he 
possessed  to  recover  the  costs  at  an 
earlier  date,  *  lb, 

18.  An  action  of  trespass  was  re- 
ferred to  arbitration,  and  by  the  order 
of  reference,  the  arbitrator  was  to  have 
the  same  power  to  certify  as  a  judge 
ot  nisi  prius.  The  arbitrator  found 
for  the  plaintiff,  with  is,  damages,  and 
certified  in  his  award,  under  the  3  & 
4  Vict.  c.  24,  that  the  action  was 


brought  to  try  a  right  bcaidet  the 
mere  right  to  recover  damage. 

Held^  that  the  certificate  was  valid, 
and  that  it  need  not  be  indorwd  cm 
the  back  of  the  record.  Held^  alao. 
that  in  such  case,  the  certificate  must 
be  given  at  the  time  of  making  the 
award.  jSjpain  v.  CadeU,  Same  v. 
Same,  745 

19.  Testator,-  by  hb  will,  deviaed 
an  annuity,  or  yearly  rent-cbaige  of 
20/.*  to  Sarah,  the  wife  of  Jolina 
Wynne  *'  so  long  as  her  conduct  and 
behaviour  should  be  discreet,  and 
meet  with  the  approbation  of  hb  (the 
testator's)  wife,  or  which,  in  case  of 
her  death,  should  be  apiHroved  of  by 
the  survivor  or  survivors  of  his  trus- 
tees;" In  an  action  of  replevin,  in 
respect  of  a  distress  made  for  arrears 
of  the  annuity,  the  plaintiff  pleaded 
to  the  avowry  that  the  conduct  of 
Sarah  was  not  discreet,  and  that  the 
same  was  not  approved  of  by  the  sur- 
vivor of  the  trustees  of  the  testator. 
Issue.  At  the  trial,  a  verdict  was 
taken  for  the  plaintifi^  subject  to  the 
award  of  an  arbitrator,  to  whom  ^  the 
whole  of  the  said  cause,  and  all  mat^ 
ters  relating  to  the  annuity  in  the 
said  cause  in  question"  were  referred. 
At  a  meeting  held  by  the  arbitrator, 
the  defendants  offered  in  evidence,  a 
certificate  of  two  trustees,  one  of 
whom  was  since  dead,  that  the  con- 
duct of  Sarah  had  been  approved  of; 
the  arbitrator  rejected  the  evidence, 
and  stated  that  the  issue  was  not 
proved ;  at  a  subsequent  meeting, 
evidence  was  given  of  the  payment 
on  the  annuity  for  a  series  of  years, 
and  the  arbitrator  eventnally  made 
his  award  for  the  defendants.  Upon 
an  application,  by  the  plaintiff,  to  set 
aside  the  award,  on  the  ground  that 
he  had  been  misled  by  the  declaration 
of  the  arbitrator,  that  the  issue  was 
not  proved,  the  Court  refused  to  grant 
the  motion,  there  being  no  statement 
made,  that  the  pUint^  wonld  have 
called  the  surviving  trustee  to  ncga- 


ARBITRATION. 


ARGUMENTATIVE,  &c.  106T 


tiTe  the  all^ation  of  approbation  of 
the  defendant's  conduct,  and  it  being 
consistent  with  the  facts  proved  that 
the  arbitrator  might  hare  drawn  his 
coodnsion  from  them,  without  re- 
ference to  any  evidence  of  approval 
of  the  defendimts*  conduct. 

By  his  award,  the  arbitrator  di- 
rected the  payment  of  two  sums, 
namely,  50/.,  in  respect  of  arrears, 
due  before  the  commencement  of  the 
action,  and  40/.  in  respect  of  the 
amount  which  had  since  accrued  due  : 
Heldy  that  the  award  was  good,  the 
terms  of  the  order,  referring  "  the 
whole  of  the  said  cause,  and  all  mat- 
ters relating  to  the  annuity  in  the  said 
cause  in  question,"  including  not  only 
the  subject  matter  of  the  action,  but 
all  matters  rdating  to  the  annuity  in 
question  in  the  cause. 

The  sums  awarded  to  the  defend- 
ants, who  were  husband  and  wife, 
were  directed  to  be  paid  to  the  wife 
Sarah.  Upon  a  former  application 
to  the  Conrt,  to  which  the  plaintiff 
was  made  a  party,  that  the  husband 
of  Sarah  might  appear  by  a  separate 
attorney  to  represent  his  separate  in- 
terests, the  motion  had  been  refused 
upon  an  indemnity  being  given  to  the 
husband :  Held^  that  the  award  was 
not  bad,  by  reason  of  the  payments 
being  ordered  to  be  made  to  the  wife. 
Wynne  v.  Wynne  and  Wife,         901 

20.  Affidavits  used  in  answer  to 
an  application  to  set  aside  an  award 
made  pursuant  to  a  submission  to  ar- 
bitration by  deed,  must  be  stamped, 
notwithstanding  ihe  5  Geo.  4,  c.  41, 
which  repeals  the  54  Geo.  8,  c.  184, 
as  to  stamps  on  l^al  proceedings  in 
general.  In  the  matter  ofArbUration 
between  Temfleman  and  Reed,      962 

21.  A  cause,  and  all  matters  in 
difference,  were  referred  to  the  award 
of  two  named  persons,  and  such  third 
person  as  they  should  appoint,  or  of 
a  majority  of  them.  A  difference 
having  arisen  between  the  originally 
named  arbitrators,  a  statement  was 


made  by  each  to  the  third  as  to  what 
he  thought  the  award  should  be.  An 
award  having  been  made  by  an  um- 
pire and  one  of  the  arbitrators,  with- 
out any  further  meeting,  the  Court 
set  aside  the  award,  lb. 

22.  An  arbitrator  on  a  reference 
with  respect  to  the  right  to  a  certain 
house  and  premises,  directed  certain 
conveyances  to  be  executed  by  one 
party  to  the  other,  and  awarded,  that 
in  case  of  any  dispute  arising  with 
respect  to  the  form  of  those  convey- 
ances, those  disputes  should  be  settled 
by  such  counsel  or  solicitor  as  he 
should  appoint.  The  Court  set  aside 
the  award,  on  the  ground  that  the  ar- 
bitrator, by  reserving  a  future  power 
to  himself  to  delegate  the  authority 
to  determine  disputes  between  the 
parties  was  an  excess  of  authority, 
and,  therefore,  set  aside  the  award,  as 
this  direction  could  not  be  separated 
from  the  rest  of  the  award.  In  the 
matter  of  Arbitration  between  Tandy 
and  Tandy,  1044 

28.  Where  a  cause  in  which  se- 
veral issues  are  raised  on  the  plead- 
ings is  referred,  the  arbitrator  is 
bound  to  find  expressly  on  each,  al- 
though he  is  not  requested  to  do  so 
by  the  parties.  Therefore,  where  to 
a  declaration,  a  defendant  pleaded  se- 
veral pleas,  and  the  arbitrator  was 
not  requested  to  find  specifically  on 
each,  and  he  awarded  merely  that  the 
plaintiff  had  no  cause  of  action,  and 
directed  a  verdict  to  be  entered  for 
the  defendant,  the  award  was  held  to 
be  bad.     England  v.  Davison,     1 062 

ARBITRATOR,  (POWER  OF.) 
See  Aebiteatiok,  9,  11. 

ARGUMENTATIVE  TRA- 
VERSE. 

See  Plea,  10. 

Replication,  10. 
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ATTACHMENT. 


ARREST. 

See  Pkisoner. 

ARREST,  (PRIVILEGE  FROM). 

See  Barrister. 

ARREST  (WITHOUT  PROBA- 
BLE CAUSE). 

Where  a  defendant  was  arrested, 
and  without  patting  in  special  hail, 
he  was  discharged  under  1  &  2  Vict, 
c.  110,  s.  7,  he  was  held  not  to  he 
entitled  to  his  costs  under  43  Greo.  3, 
c.  46,  8.  3.  Bennett^  Executor  of^  S^e* 
of  Barker  v.  Burton^  492 

ARTICLED  CLERK. 

1  •  Where  a  clerk  has  heen  articled  to 
one  of  the  members  of  a  firm,  and  he 
covenants  to  serve  him,  a  service  with 
a  partner,  after  the  decease  of  the  mas- 
ter, is  not  service  under  the  articles, 
although  the  partner  was  a  party  to 
the  articles.     Ex  parte  DaUoUt     110 

2.  Where  an  articled  clerk  has 
served  his  whole  period  of  five  years, 
but  has  not  attained  the  age  of  twenty- 
one  years,  if  he  vnil  shortly  attain 
that  age  the  Court  will,  under  certain 
circumstances  allow  him  to  be  ex- 
amined though  still  an  infimt.  Ex 
parte  Tehbs,  151 

3.  Where  a  clerk  is  articled  to  an 
attorney,  who,  during  the  continuance 
of  the  articles,  absconds,  the  Court 
will  grant  a  rule  to  discharge  the  clerk 
from  his  articles,  and  permit  it  to  be 
served  at  his  last  place  of  abode,  in  Q. 
B.  Office,  and  on  his  agent,  if  he  has 
one.    Ex  parte  Wilkinson^  320 

4.  Where  a  clerk  is  discharged  from 
his  articles,  on  the  ground  of  his  mas- 
ter's insanity,  he  must  be  articled  to 
another  attorney  for  the  residue  of 
the  term  of  five  years  unelapsed  at 
the  time  of  the  insanity  commencing, 
and  a  portion  of  the  time  served  after 
that  event,  with  other  attorneys  carry- 


ing  on  the  mastei^s  bnameaiy  cauMi 
be  reckoned.  Ex  parU  Brown^  ^^ 
5.  The  Coart  wilU  under  apecial 
circumstances,  permit  an  artieled  deik 
to  be  examined  before  he  attains  tlie 
age  of  tw^ty-one.  Ex  parte  BomB- 
field,  616 

ASSIGNEE. 
See  Feigned  Issue.  ^ 

iNTEBPLEADSa,  2. 

Warrant  of  Attoeitet,  6, 11. 

ASSOCIATE. 
See  Judge's  Power,  1. 

ASSUMPSIT, 
See  Covenants,  1,  2,  8. 

ATTACHMENT. 

See  Attorney  (Undertaking  of), 
1,2. 
Restitution  (Writ  of). 
Witness,  6. 

1.  A  witness,  on  being  served  with 
a  subpoena,  received  is.  only,  as  con- 
duct money,  bat  she  went  to  the 
assize  town,  where  the  trial  w«a  to 
take  place,  without  making  any  far- 
ther demand.  On  the  morning  of 
the  trial,  she  refused  to  proceed  to  the 
Court-house,  unless  she  received  9L : 
Held,  that  die  plaintiff  having  made 
no  tender  to  her  of  m  reaaonahle 
amount  for  her  expenses  in  going 
back,  was  not  entitled  to  an  attach- 
ment against  her  for  disobedience  to 
the  subpoena.  NetoUm  and  Wife  v. 
Harland  and  Others,  6 

2.  A  cause  was  referred  to  an  arbi- 
trator, the  costs  of  the  suit  being  di- 
rected to  abide  the  event  of  the  award. 
The  award  was  in  favour  of  the  de- 
fendant, who  taxed  the  costs  of  the 
cause,  which  the  plaintiff  had  neglected 
to  pay.  The  Court  granted  m  rale  for 
an  attachment  absolute  in  the  fint 


ATTACHMENT. 


ATTORNEY. 
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instance.      Daniels    and    Othert    v. 
Wealds  and  Others,  44 

3.  A  writ  of  subpoena  duces  tecum 
required  a  defendant's  attorney  to 
appear  on  a  particular  day,  but  did  not 
command  bim  to  appear  "from  day 
to  day,"  after  that  day.  The  cause 
was  postponed  at  the  instance  of  the 
defendant,  and  the  attorney  did  not 
appear  on  the  day  when  the  cause  was 
called  on.  The  Court  refused  an  at- 
tachment for  disobedience  to  the  sub- 
poena.   Vaughton  v.  Brine  and  Others, 

179 

4.  Where  a  rule  nisi  for  an  attach- 
ment for  non-payment  of  costs,  pur- 
suant to  an  award,  has  been  obtained 
in  one  Term,  and  dropped  in  conse- 
quence of  negotiations  between  the 
parties,  and  part  of  the  costs  are  paid, 
if  it  is  sought  to  obtain  an  attachment 
for  the  non-payment  of  the  residue, 
the  rule  for  that  purpose  cannot  be 
drawn  up  on  merely  reading  the 
dropped  rule,  and  an  affidavit  of  fresh 
demand. 

The  Court  will  discharge  a  rule 
obtained  on  such  materials,  with  costs, 
if  an  action  for  the  recovery  of  the 
sum  in  dispute  was  pending  at  the 
time  of  the  demand.     Baker  v.  Wells, 

823 

5.  Where  a  rule  of  Court  in  an 
ejectment,  required  possession  of  cer- 
tain premises  to  be  delivered  up,  but 
did  not  mention  by  whom,  the  Court 
refused  to  make  a  rule  absolute  for 
an  attachment  against  the  tenant  in 
possession  for  not  delivering  them  up ; 
and,  as  he  was  a  stranger  to  the  eject- 
ment, also  refused  to  grant  a  rule  re- 
quiring him  ta  deliver  up  possession. 
Doe  dem,  Lewis  v.  EUis,  944 

6.  On  an  application  for  an  attach- 
ment for  non-payment  of  money,  pur- 
suant to  an  award,  the  affidavit  of  the 
money,  being  still  due  may  be  made 
by  the  attorney  where  it  has  been  de- 
manded by  letter  of  attorney.  Regina 
V.  Paget,  946 

?.  Where  one  of  two  partners  at- 


torneys in  the  country,  directed  that  a 
particular  rule  of  Court  should  be 
served  on  the  London  agent  of  the 
firm ;  it  was  held,  that  such  service 
was  not  sufficient  to  bring  the  other 
partner  into  contempt,  in  case  of  dis- 
obedience to  the  rule,  though  it  was 
sufficient  as  to  the  one  who  wrote  the 
letter.   In  the  matter  of  Holiday,  1020 

ATTESTING  WITNESS. 
See  Warsiant  of  Attorney,  2. 

ATTORNEY. 

See  Articled  Clerk. 
Attachment,  6* 
Attorney  (Re-admission  of),  3. 
Bankrupt,  1. 
Cognovit. 
Irregularity,  2. 
New  Trial,  1. 
Stamp,  4. 

1.  Where  an  attorney  had  omitted 
to  take  out  his  certificate  for  a  year, 
after  the  expiration  of  his  last  cer- 
tificate, and  the  last  day  of  that  year, 
(15th  November,)  was  a  Sunday,  he 
having  applied  at  the  Stamp  Office, 
to  renew  his  certificate,  on  the  16th, 
but  was  refused,  the  Court  allowed 
him  to  be  re-admitted,  without  the 
usual  notices,  and  without  payment 
of  fine,  or  arrears  of  duty,  he  not 
having  practised  during  the  period  of 
his  being  off  the  roll,  and  his  appli- 
cation to  be  re-admitted  being  made 
on  the  17th  of  November.  Ex  parte 
Knife  ^  108 

2.  Where  a  plaintiff  in  an  action 
against  an  attorney,  for  negligence  in 
the  conduct  of  a  suit,  alleges  that  he 
was  "  forced  to  pay"  certain  sums  in 
consequence  of  the  defendant's  negli- 
gence, he  can  only  recover  the  amount 
actually  paid  by  him,  although  a  lia- 
bility to  a  greater  amount  on  the  part 
of  the  plaintiff  has  been  incurred,  in 
consequence  of  the  alleged  negligence. 
Jones  V.  Lewis,  143 
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3.  Where  an  attorney  applies  to  be 
struck  off  the  roll  at  his  own  reqiiBst, 
he  must  not  only  swear,  that  no  pro- 
ceedings are  pending  against  him,  but 
also  that  he  expects  noais.  E»  parte 
Gray,  836 

4.  If  an  attorney  receives,  in  the 
character  of  steward,  money  from  his 
client,  which  it  is  suggested  was  im- 
properly so  received,  the  Court  will 
not  compel  him,  summarily,  to  refund 
it.     Ex  parte  Faith  and  Another^  973 

ATTORNEY  AND  AGENT. 

See  Attachment,  7. 

Rule,  (Sbbyicb  07,)  1. 

I .  Where  an  attorney  being  off  the 
roll,  in  consequence  of  not  taking  out 
his  certificate,  employed  his  agent  to 
sue  out  process,  and  costs  were  paid 
in  the  action  to  the  agent,  the  Court 
would  not  compel  either  the  attorney 
or  his  agent  to  refund  those  costs. 
Nash  V.  Goode  and  Parry^  929 

ATTORNEY,  (BILL  OF.) 
See  Taxation,  2,  3. 

1.  Where  the  administrators  of  an 
attorney,  send  in  their  intestate's  bill, 
and  a  judge's  order  is  made  to  tax  it, 
and  more  than  one-sixth  is  taken  off 
by  the  Master,  the  administrators  are 
not  bound  to  pay  the  costs  of  taxation, 
although  they  consented  to  the  judge's 
order  being  made.  Prieetley  v.  Gray 
and  Wife,  154 

2.  Where  business  is  done  by  an 
attorney  for  a  person  who  afterwards 
becomes  an  attorney,  the  former  need 
not  deliver  a  signed  bill  previously  to 
bringing  an  action  against  the  latter. 
Winaor  v.  Herbert,  237 

3.  In  an  action  on  an  attorney's 
bill,  the  day  on  which  it  is  delivered, 
is  not  to  be  reckoned  as  one  of  the 
days  of  the  month  given  to  the  client 
by  the  statute.    BiMnt  v.  Haelop,  982 

4«  A  bill  of  costs  for  business  done 
by  an  attorney  on  behalf  of  the  as- 


signaaa  of  a  bankrupt's  estate,  beion 
a  country  commissioner,  ^pointed 
under  1  &  2  Wm.  4,  c.  56»  is  not  a 
taxable  bill;  and,  therefore,  an  action 
may  be  brought  to  recover  tiie  amount 
of  such  a  bill»  without  deHvering  a 
bill  a  month  before  at^daa  brought, 
under  the  provisions  of  the  2  Geo.  2, 
c.  23.  Harper  and  jinother  v.  WU- 
Uame  and  Another,  618 

ATTORNEY,  (CERTIFICATE 

OF.) 

See  Attoxjtet,  1. 

ATTORNEY  AND  CLIENT. 

See  Attorney,  (Undertakiko  of,) 
1,2. 
Taxation,  2,  7. 
Warrant  op  Attorney,  12. 

ATTORNEY  GENERAL, 

See  Disorderly  House,  2. 
Lottery. 

The  Attorney  General  has  a  right 
of  audience,  before  the  Tubman  and 
Postman,  when  moving  on  business 
in  which  the  Crown  is  interested* 
Regina  v.  Biehqp  of  Exeter^  276 

ATTORNEY   (Rfi-ADMISSION 

OF). 

See  Attorney,  1. 

1.  Upon  an  application  for  the  ro- 
admission  of  an  attorney,  the  Court 
will  not  dispense  with  the  notice  re- 
quired to  be  stuck  up  in  tiie  office  of 
tiiie  Chief  Justice.  So  where  the 
notice  had  been  stack  np  five  days 
before  the  commencement  of  Term, 
and  the  application  was  made  on  the 
first  day  of  Term,  the  Court  refused 
to  grant  the  rule.     Re  W.  Tmeker^ 

661 

2.  A  conviction  of  a  conspiracy  to 
extort  money  by  means  of  libels,  if  a 
sufficient  ground  for  not  pennitting  an 
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attorney  to  be  re-admitted.  In  the 
matter  of  Hawdone^  970 

3.  Where  an  attorney  had,  by  mis- 
take, omitted  to  take  out  his  annual 
certificate  in  due  time,  and  a  year  had 
elapsed  from  the  expiration  of  his  last 
certificate,  he  having  discovered,  on 
the  16th  of  November  immediately 
after  the  expiration,  the  omission 
made,  the  Court  allowed  him,  on  the 
19th,  to  be  re-admitted,  without  the 
usual  notices,  on  payment  of  a  fine  of 
20«.,  and  the  arrears  of  duty.  Ex 
parte  fVybrow,  197 

ATTORNEY     (UNDERTAKING 

OF). 

1.  Where  an  attorney  being  em- 
ployed to  sue  a  defendant,  gave  his 
undertaking  for  the  debt  sought  to  be 
recovered  to  his  own  client,  the  Court 
refused  to  enforce  the  fulfilment  of 
that  undertaking  by  attachment.  Ex 
parte  Evans^  106 

2.  Where  an  attorney  undertook  to 
pay  the  sum  which  should  be  awarded 
to  be  paid  by  his  client  in  a  particular 
reference,  the  arbitrator  being  to  make 
his  award  by  a  particular  day,  but 
did  not  do  so,  and  a  judge's  order 
for  enlarging  the  time  was  made  by 
consent,  the  attorney  acting  on  that 
occasion  for  his  client,  the  Court  held 
him  discharged  from  his  undertaking, 
he  not  having  recognized  it  after  the 
original  time  for  making  the  award 
had  expired.     Staite  v.  Haddon^  995 

AWARD. 

See  Abbitration, 

Attobnbt  (Undbbtakiko  ov) 
2. 

AWARD  (STAMPING). 
See  Abbitbatiom,  5. 

BAILIFF  (SPECIAL). 
See  Shebiff,  4. 

BAILING  (FELON). 

1 .  The  Court  will  grant  a  rule  nisi 


for  bailing  in  the  country,  a  party 
charged  with  a  felony  without  the 
production  of  an  affidavit  of  his 
poverty.    Regma  v.  Gregorff^      129 

2.  The  principle  on  which  a  party 
committed  to  take  his  trial  for  an  of- 
fence may  be  bailed,  is  founded  on  the 
probability  of  his  appearing  to  take 
his  tital,  and  not  on  his  supposed  guilt 
or  innocence,  but  the  fact  of  a  bill 
having  been  found  against  him,  is 
material  in  estimating  that  probability. 
Regina  v.  Seaife*and  Wife^  553 

BANKING  COMPANY. 

See  Dbclabatioh,  1. 
Plba,  7* 

BANKRUPT. 

See  Attobnbt  (Bill  of)  4. 
Ejbctment,  9. 
Feigned  Issue,  2. 
Intbbplbadeb,  2,  4. 
Plea  (Issuable). 
Secubitt  fob  Costs,  1. 
Special  Casb. 
Wabbant  of  Attobnbt,  6. 

1.  The  2  &  3  Tict.  c.  29,  (which 
renders  valid  executions  bond  fide 
levied  against  the  goods  of  a  bankrupt 
notwithstanding  a  prior  act  of  bank- 
ruptcy,) has  not  such  a  retrospective 
effect  as  to  apply  to  cases  in  which  a 
fiat  had  issued,  apd  the  assignees  were 
appointed  before  the  passing  of  that 
act.  Moore  and  another^  Assignees  of 
Henry  Tompkins^  a  Bankrupt  v.  Phil^ 
Ups,  Esq.,  294 

2.  Where  a  bond  is  given  pursuant 
to  1  &  2  Vict.  c.  110,  s.  8,  the  Court 
in  which  the  action  is  brought^  has 
power  to  direct  it,  when  satisfied,  to  be 
delivered  up  to  be  cancelled,  although 
the  plaintiff's  attorney  may  have  a  lien 
upon  it  for  costs  ;  and  it  is  not  neces- 
sary to  apply  to  the  Court  of  Bank- 
ruptcy, for  that  purpose.  fVilson  v. 
Firth,  573 
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BARRISTER. 


BILL  OF  EXCHANGE. 


3.  The  time  of  delivering  out  a  fiat 
in  bankruptcy  as  an  operatiTe  instni- 
inenty  is  *'  the  date  and  issuing"  within 
2  &  3  Vict.  c.  29,  and,  primiL  fadei 
the  time  of  delivering  it  out  of  the 
Bankrupt  Office  is  that  time.  Pew- 
tress  and  Others  v.  Annan.  828 

4.  A  docket  was  struck,  and  a  fiat 
bespoke  and  paid  for  at  twelve  o'elock. 
About  two  the  bankrupt's  goods  were 
seized  under  a  fieri  facias.  On  the 
same  day,  but  after  the  seizure,  the 
fiat  was  called  for,  And  obtained  firom 
the  Bankrupt  Office.  It  did  not  ap- 
pear whether  it  had  been,  at  any  pre- 
vious time  delivered  'Out  to  the  peti- 
tioning creditor  or  any  person  on  his 
behalf ;  Held,  that  the  execution  was 
protected  by  2  &  3  Vict.  c.  29,      lb. 

5.  Where  the  trading  sought  to  be 
proved,  was  that  of  a  money  scrivener, 
under  tbe  2nd  section  of  the  6  Geo.  4, 
c.  16,  which  provides  that  persons 
using  the  trade  or  profession  of  a  scri- 
vener, "  receiving  other  men's  monies 
or  estates  into  his  trust  or  custody," 
it  was  held  that  the  words  of  the  act 
were  not  supported  by  proof  that  the 
bankrupt  had  negotiated  loans,  and 
had  received  procuration  money  for 
doing  so,  the  money  lent  not  being 
deposited  in  his  hands ;  and,  that  in 
one  instance,  he  had  been  employed 
to  call  in  money  which  was  out  upon 
mortgage,  which  money  he  received 
and  retained  in  his  possession,  but  for 
which  he  paid  interest  down  to  the 
time  of  the  bankruptcy.  Loft  v. 
MehiUe,  882 

BANKRUPTCY. 

See  Taxation,  3. 

BARRISTER. 

A  barrister  is  not  privileged  fix>m 
arrest  on  final  process  while  attending 
in  the  ordinary  way  at  quarter  sessions 
although  he  has  been  actually  engaged 
in  a  case  at  the  sessions.  Newton  v. 
Constable,  933 


BASTARD. 

See  Indictment,  (Quashing). 

1.  An  order  of  Quarter  Sessions 
made  under  the  4  &  5  Wm.  4,  c  76, 
s.  73,  and  the  2  &  3  Vict,  c  85,  ss. 
I,  3,  requiring  the  overseers  to  pay 
the  costs  of  the  putative  fi&ther  of  a 
bastard,  against  whom  an  application 
has  been  made,  must  state  an  appli- 
cation to  tlie  justices  at  petty  sesstoos, 
the  recognizance  to  appear  at  Quarter 
Sessions,  and  the  transmission  of  diat 
recognizance  to  the  Quarter  Sessions. 
Regina  v.  ihe  Justices  of  Hau^pshke^ 
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2.  If  it  does  not  state  those  nut- 
ters, the  defect  cannot  be  supplied  by 
affidavit,  Ih. 

3.  It  is  not  an  objection  to  tlie 
order,  that  it  does  not  state  the  mo- 
ther to  have  been  settled  in  the  parish 
applying,  or  chargeable  thereto,  or  that 
the  consent  of  the  guardians  to  the  ap- 
plications was  obtained,  lb. 

4.  A  poor  law  union  consisted  of 
several  places,  over  which  different 
divisions  of  justices  had  jurisdiction : 
Qucere^  wheUier  a  bastardy  order  can 
be  made  by  one  division,  where  the 
child  has  become  chargeable  in 
ther.  Exparte  The  Guardiaau  oj 
lingford  Union,  987 

5.  An  application  having  been  made 
for  such  an  order,  and  the  justices  of 
one  division  declining  to  make  it,  on 
the  ground  that  they  had  no  juriadie- 
tion  in  another :  a  rule  for  a  manda- 
mus to  compel  them  to  make  it  was 
discharged,  Ih. 

BILL  OF  ATTORNEY. 
See  Attorney,  (Bill  op). 

BILL  OF  EXCHANGE. 

Jfee  Debt. 

Declaration,  2. 

InTERPL£AI>ER,  1. 

Partner. 
Plea  Issuable. 
Replication,  1 ,  S,  8. 
Rule,  (service  of),  3. 


CARRIERS. 


CERTIORARI. 
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BIRTHS,  (REGISTRAR  OF). 
See  Registrar  of  Births. 

BOND. 

See  Plea,  4,  5. 
Stamp,  1. 

BRIGHTON    (COURT   OF   RE- 
QUESTS). 

1.  In  order  to  support  an  applica- 
tion to  stay  proceedings  from  the 
Brighton  Court  of  Requests  Act,  a 
writ  of  certiorari  must  issue,  the  rule 
for  which  is  absolute  in  the  first  in- 
stance.    Franks  V.  Wieks^  178 

2.  Where  a  plaint  is  removed  by 
certiorari  out  of  the  Brighton  Court 
of  Requests  into  the  Queen's  Bench, 
the  affidavit  used  on  an  application  in 
the  cause  so  removed,  may  be  entitled 
in  the  Queen's  Bench,  lb,  489 

8.  When  the  judge  of  that  Court, 
in  his  return  to  the  certiorari,  omits 
some  of  the  proceedings  which  have 
taken  place,  with  respect  to  the  plain- 
tiff's daim,  the  omission  may  be  sup- 
plied by  affidavit,  Ih. 

4.  A  "  dismissal "  by  the  judge  of 
the  plaint  of  the  plaintiff,  after  hear- 
ing witnesses  on  both  sides,  is  equi- 
vident  to  a  final  determination  on  the 
merits,  and  not  merely  to  a  nonsuit,  Ih. 

CAPIAS. 
See  Affidavit,  2,  6. 

CAPIAS  AD   SATISFA- 
CIENDUM. 

See  Amendment,  2. 
Irregularity,  4. 
Render,  8. 

CARRIERS. 

In  a  declaration  against  a  common 
carrier  for  refusing  to  carry  goods  it  is 
not  necessary  to  aver  a  tender  of 
money  for  the  carriage,  but  it  is  suf- 
ficient to  allege  a  readiness  and  wil- 


I  lingness,  and  offer  to  pay.  Pickford 
V.  The  Grand  Junction  Railway  Com^ 
pantf,  766 

CASE. 

See  Judge's  Certificate,  7. 
Quarter  Sessions. 

CENTRAL  CRIMINAL  COURT. 

The  Central  Criminal  Court  Act, 
4  &  5  Wm.  4,  c.  36,  s.  16,  does  not 
affect  the  removal  of  indictments  from 
that  Court  into  the  Queen's  Bench. 
Such  removal  is  entirely  regulated  by 
the  5  &  6  Wm.  4,  c.  S3  (the  certiorari 
act),  and  a  defendant  removing  such 
indictment  under  the  latter  statute 
becomes  liable  in  case  of  conviction 
to  pay  to  the  prosecutor  the  costs 
occasioned  by  such  removal.  Regina 
V.  Hawdont  1007 

CERTIFICATE. 

See  Acknowledgment  of  Married 
Woman,  8. 

CERTAINTY. 
See  Plea,  14, 

CERTIFICATE,  (OF  ARBITRA- 
TOR). 

See  Arbitration,  4. 

CERTIFICATE  (OF  JUDGE). 

See  Judges'  Certificate. 
Pleas,  (Several).  8. 

CERTIORARI. 

See  Brighton  Court  of  Requests, 
2,  8. 
Central  Criminal  Court. 
False  Pretence. 
Notice  to  Justices,  1,  2,  8. 

1.  A  notice  of  application  for  a  writ 
of  certiorari  signed  in  the  name  of  a 
solicitor,  who  describes  himself  "  so- 
licitor for  the  present  churchwardens 
and  overseers  of  Market  Harborough" 
is  sufficiently  signed,  pursuant  to  13 
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CONDITION. 


CONSENT. 


Geo.  2,  c.  18,  8.  5.     Regma  ▼•  jSo% 
and  Another^  115 

2.  A  rule  called  on  the  prosecutor 
of  a  certiorari  isBued  to  remove  an 
order  of  sessions  confirming,  without 
appeal,  an  order  of  justices,  made 
pursuant  to  55  Geo.  3,  c.  68,  s.  2,  for 
stopping  up  a  footpath,  to  shew  cause 
why  it  should  not  be  quashed,  the 
recognisances  required  by  5  Greo.  2, 
c.  19,  s.  2,  not  having  been  entered 
into,  previous  to  the  writ  being  issued ; 
although  they  were  entered  into  after 
the  allowance :  Heldt  that  the  statute 
only  applied  to  cases  where  there  was 
an  appeal  to  the  sessions,  and  not  to 
cases  where  the  order  was  confirmed 
without  appeal ;  2ndly,  that  the  ap- 
plication should  have  been  to  quash 
the  allowance,  and  not  the  unrit  itself; 
and  the  Court  refused  to  mould  the 
rule,  so  as  to  quash  the  (Mowanee. 
Regina  v.  Stephen  Jone^^  504 

CERTIFICATE  (FOR  COSTS). 

See  Arbitration,  18. 

CHECK. 

See  Notice  (of  Dishonour). 

COGNOVIT. 

See  Judgment  Nunc  pro  Tunc 

The  witness  to  a  cognovit,  executed 
since  the  1  &  2  Vict.  c.  110,  s.  3,  must 
not  only  declare  himself,  in  the  attes- 
tation, to  be  the  attorney  from  the 
party,  but  also  that  he  subscribes  his 
name  as  such.     Pottery.  Nicholson, 

808 

COLLUSION. 
See  Plea,  7* 

CONDITION. 

See  Variance,  4,  5. 

The  plaintiff  declared  in  assumpsit 
upon  articles  of  partnership,  entered 
into  between  him  and  the  defendant, 


by  which  Uie  defendant  undertook  to 
pay  to  the  credit  of  the  concern  500(ML : 
the  plaintiff  undertook  to  pay  20001. 
or  thereabouts,  and  to  midLe  oectain 
arrangements  with  regard  to  the  pre- 
mises in  which  the  business  was  to  be 
carried  on :  the  agreement  then  pro- 
vided, that  if  the  plaintiff  brought  is 
less  than  2000/.,  the  residue  id  that 
amount  should  be  made  up  from  the 
profits  accruing  due  to  him  out  of  the 
business,  that  after  the  20002.  had 
been  so  paid,  a  further  sum  of  SOOOl. 
should  be  paid  by  the  plaintiff^  either 
in  money  or  by  tiie  deduction  of  one- 
third  of  his  profits;  that  a  license 
should  be  obtained  by  the  plaintiff  at 
his  own  expense:  that  the  bankei's 
account  should  be  under  the  control 
of  the  defendant,  as  well  as  the  em- 
ployment of  the  clerks  and  servants, 
and  the  regulation  of  the  general  bun- 
ness  accounts :  The  declaration  then 
averred  the  plaintiff's  readiness  and 
willingness,  well  and  truly  to  keep  his 
part  of  the  contract,  and  the  per&fiB- 
ance  of  certain  acts  in  pursuance  of 
its  provisions,  but  alleged  that  the 
defendant  had  not  paid  the  50002. 
into  the  concern,  in  pursuance  of  the 
agreement.  The  defendant  pleaded 
that  the  plaintiff  had  not  procured  the 
said  license,  and  had  not  paid  the 
20001.  into  the  concern,  at  any  time 
before  the  commencement  of  the  suit. 

Held  ill  on  demurrer,  and  that  the 
procurement  of  the  license,  and  the 
payment  of  the  2000/.  were  not  con- 
ditions precedent  to  the  payment  by 
the  defendant  of  the  50002. 

Held  also,  on  general  demurrer, 
that  it  was  sufficient  for  the  plaintiff 
to  aver  his  readiness  and  willingneas 
to  perform  the  contract,  without  an 
allegation  of  its  actual  pertomanee. 
KembU  v.  MiUs,  446 

CONSENT. 

See  Arbitration^  1. 

Notice  (to  Justicbs),  4. 
Warrant  or  Attornrt,  9. 


COSTS. 


COSTS,  (INTERLOCUTORY).  1075 


CONSENT  RULE. 

See      JUDOMXNT     as     in    CASS    OF    A 

Nonsuit,  13. 

CONSIDERATION. 

See  Pleas,  (Setting  aside). 
Warrant  op  Attorney,  10. 

CONSPIRACY. 

See  Attorney,  (Rb- admission  of),  2. 

CONSUL. 

See  Acknowledgment  of  Married 
Woman,  1,  3. 

CONTRACT. 
See  Counts,  (Sby»ral). 

CORONER'S  INQUISITION. 

If  a  coroner's  jury  should  find  a 
Terdict  of  maoslaughter  the  value  of 
anything  supposed  to  be  moving  to 
the  death,  may  be  found,  so  that  it 
may  afterwards  be  forfeited,  if,  on  an 
indictment  for  the  manslaughter,  a 
conviction  should  follow.  But  an  ex- 
press finding  of  a  deodand  on  an  in- 
quisition for  manslaughter  is  bad, 
deodands  being  legal  only  in  cases  of 
death  by  misadventure*  The  Queen 
V.  PoUoorih^  1048 

COSTS. 

See  Arrest     (without    probable 
cause). 
Arbitration,  8. 
Judge's  Certificate. 
Interpleader,  5. 
Plea  (Several),  8. 

1 .  The  statute  8  &  4  Vict.  c.  24, 
8.  2,  applies  to  aU  actions  of  trespass, 
and  trespass  on  the  case;  and  the 
Court  will  not  exclude  from  its  opera- 
tion a  case,  where  only  is.  damages 
has  been  given,  for  an  injury  arising 
from   defendant's    Diligence,  appa- 


rently contrary  to  the  justice  of  the 
case,  the  judge  trying  the  cause  hav- 
ing refused  to  certify.  Marriott  v. 
Stanley^  59 

2.  The  21  Jac.  1,  c.  12,  s.  5,  ap- 
plies to  all  constables ;  therefore,  a 
constable  appointed  under  tbe  Muni- 
cipal Corporation  Act,  is  entitled  on 
discontinuance,  to  double  costs,  under 
the  former  statute.  Maberly  v.  PUm 
tertan,  284 

8.  A  suggestion  is  only  necessary, 
when  there  would  otherwise  be  an 
inconsistency  on  the  record  ;  and  need 
not,  therefore,  be  entered  to  give  a 
party  double  costs,  lb. 

4.  To  trespass  quare  clausum  fregit, 
the  defendant  pleaded  the  general  is- 
sue, and  also  special  pleas  of  prescrip- 
tive lights  ;  the  plaintiff  denied  these 
rights,  and  new  assigned  excess.  The 
defendant  paid  money  into  Court, 
upon  the  new  assignment  which  the 
plaintiff  accepted  in  satisfaction,  and 
entered  a  nolle  prosequi  as  to  the 
other  causes  of  action.  Heldf  that 
the  defendant  was  not  entitled  to  the 
general  costs  of  the  cause.  Benn  v. 
Bateman,  748 

COSTS,  DOUBLE. 
See  Costs,  2,  8. 

COSTS  OF  THE  CAUSE. 

See  Costs,  4. 

Interpleader,  5. 

COSTS,  (OF  THE  DAY). 

The  Court  will  not  grant  a  rule  for 
the  costs  of  the  day,  with  a  stay  of 
proceedings.     Friden  v.  Bratf,      829 

COSTS,  (INTERLOCUTORY). 

Where  a  defendant  is  taken  in  exe- 
cution for  the  debt  and  costs  recovered 
in  an  action,  he  is  entitled  to  recover 
interlocutory  costs  in  that  action 
which  have  not  been  set  off  on  taxa- 
tion.   Beard  t.  UPOarthy,  186 


1076    COUNTS,  (SEVERAL). 

COUNSEL'S  SIGNATURE. 
See  Plea,  11. 

COUNTY  COURT. 

An  application  to  enter  a  suggestion 
on  the  roll  under  the  Middlesex 
County  Court  Act,  for  costs,  may  be 
made  as  well  in  a  case  tried  before 
the  sheriff,  as  a  case  tried  in  one  of 
the  superior  Courts.  Forbef  ▼.  Sim" 
monSf  37 

COUNTS,  (SEVERAL). 

See  DiSCONTINUANCX. 

The  plaintiff  declared  as  secretary 
to  the  Commercial  Steam  Packet 
Company,  and  in  the  first  count  of 
his  declaration  alleged,  that  in  con- 
sideration of  the  company  supplying 
the  defendant  with  a  steam-vessel  for 
hire,  to  go  where  he  and  his  friends 
pleased,  the  defendant  undertook  and 
promised  while  the  steam-yessel  was 
so  let  to  hire  to  him,  that  he  would 
take  due  and  proper  care  thereof,  and 
not  use  the  same  in  any  illegal  or  un- 
lawful manner,  or  for  any  illegal  or 
unlawful  purpose ;  yet  the  defendant 
disregarding  his  said  promise,  after- 
wards and  whilst  the  said  steam-vessel 
was  so  let  to  hire  to  him,  did  not  take 
due  and  proper  care,  thereof,  &c.,  but 
used  the  same  for  raising  and  levying 
war  and  insurrection  and  rebellion 
against  the  king  of  the  French  :  The 
second  count  alleged  that  an  agree- 
ment was  entered  into  between  the 
plaintiff  and  defendant,  by  which  the 
former  agreed  to  provide  a  steam-ves- 
sel for  the  use  of  the  defendant,  for 
one  month,  &c.,  and  the  latter  agreed 
not  to  detain  the  same  from  him  for 
more  than  one  month  ;  it  then  alleged 
that  the  steam-vessel  having  been 
supplied,  the  defendant  detained  the 
same  for  a  long  space  of  time,  to  wit, 
100  days  beyond  the  month,  &c. 
Held,  that  those  counts  were  not  in 


COVENANT. 

violation  of  the  rule  of  H.  T.,  4  Wm. 
4,  which  provides  that  several  oounts 
shall  not  be  allowed  unless  a  diatinct 
subject  matter  of  complaint  is  inteoded 
to  be  established  in  respect  of  eadu 
BUaden  v.  RupaUo,  857 

COURT  OF  REQUESTS. 
See  BaioBTON  Court  of  Rbquests. 

COVENANT. 

1.  The  plaintiff  declaied  in  as- 
sumpsit, and  the  declaration  recited  a 
deed  under  seal,  which  had  been  en- 
tered into,  for  the  performanee  o* 
certain  stipulated  operations  in  che- 
mistry, by  the  2l8t  of  June,  1838, 
and  which  might  be  determined  by 
the  defendants,  upon  notice  given  in 
case  of  the  non-fulfilment  of  Uie  con- 
tract by  that  time,  and  alleged  a  sub- 
sequent parol  agreement  between  the 
parties  extending  the  time  for  com- 
pleting the  contract  to  the  21  at  of 
December,  1838,  but  it  contained  no 
statement  of  the  determination  of  die 
deed.  Held^  upon  demurrer,  that  the 
action  was  wrongly  conceived  in  as- 
sumpsit upon  liie  parol  agreement, 
and  that  covenant  should  have  been 
brought  upon  the  original  deed. 
Qwynne  v.  Davy  and  Another^  1 

2.  The  plaintiff  declared  against 
the  defendant  as  administratrix,  upon 
a  covenant  under  seal,  entered  into  by 
the  testator ;  the  defendant  pleaded 
that  the  testator  had  died  insolvent, 
and  then  alleged  a  parol  agreement 
with  the  plaintiff,  upon  the  faith  of 
which,  she  was  induced  to  take  out 
letters  of  administration  to  assign  the 
deed  to  the  plaintiff,  the  promise  being 
that  the  plainUff  would  not  seek  to 
charge  her  in  that  capacity;  the 
plaintiff  replied,  taking  issue  upon  the 
promise  aUeged  in  the  plea.  HM^ 
that  the  plea  was  bad,  as  seeking  to 
answer  an  agreement  under  seal,  by  a 
parol  promise,  and  that  at  the  trial  of 
the  cause,  it  was  not  to  be  taken  as 


CROWN. 


DECLARATION.       1077 


alleging  a  deed  under  seal,  but  was 
proved  by  eyidence  of  a  parol  agree- 
ment, and  that  proof  being  given, 
therefore,  averdictfor  the  defendant waa 
rightly  entered.  Held^  also,  however, 
that  the  plaintiff  was  entitled  to  judg- 
ment, non  obstante  veredicto.  Harris 
V.  Goodwyn,  Admirnstratrix^  409 

3.  The  plaintiff  declared  in  as- 
sumpsit upon  a  parol  agreement,  to 
which  the  defendant  pleaded  the  ge- 
neral issue.  On  the  trial,  it  appeared 
that  a  draft  had  been  prepared,  con- 
taining matters  intended  by  the  parties 
to  form  the  subject  of  a  deed ;  that 
alterations  were  made  in  it  by  both 
parties,  and  that  at  length  a  deed  was 
drawn  up  in  accordance  with  the 
terms  of  the  agreement,  and  exe- 
cuted. Heldf  first,  that  there  was  no 
subsisting  parol  agreement ;  and,  se- 
condly, that  the  deed,  being  co-ez- 
tensive  with  the  supposed  agreement, 
the  plaintiff  had  conceived  his  action 
in  assumpsit  erroneously,  and  should 
have  brought  covenant.  Held,  also, 
that  the  defendant  was  entitled  to  set 
up  the  defence,  that  there  was  no  parol 
agreement,  under  the  plea  of  non  as- 
sumpsit, although  (per  Maule,  J.) 
had  it  been  a  case  of  merger  of  the 
agreement  in  the  deed,  that  &ct  should 
have  been  specially  pleaded.  Filmer 
V.  Bunbif,  466 

CRIM.  CON. 
See  Procheik  Amy,  1. 

crimiJtal  information. 

In  order  to  maintain  an  application 
for  a  criminal  information,  Uie  party 
applying  must  leave  himself  wholly 
in  the  hands  of  the  Court,  and  in  no 
way  whatever  make  libellous  attacks 
on  the  other  side.  Regina  v.  The 
Proprietors  of  the  Nottingham  Journal 
and  Others,  1042 

CROWN. 

See  Intrusion. 
Vbnue,  3. 
Witness,  2. 

VOL.  IX. 


CUSTOMS. 

See  Yarmouth,  (Corporation  of). 

DAMAGES. 

See  Venue,  1. 

A  party  took  a  house  and  fixtures 
which  were  valued  as  between  out- 
going and  incoming  tenant,  and  paid 
for  them  accordingly.  Subsequently, 
he  employed  an  auctioneer  to  sell  the 
fixtures,  but  before  the  sale  took 
place,  they  were  seized  by  the  sheriff 
under  an  execution  against  a  former 
owner.  The  sheriff  employed  the 
same  auctioneer  to  sell  the  fixtures, 
when  they  realized  an  amount  far  be- 
low the  original  valuation.  Held, 
that  in  an  action  against  the  sheriff, 
the  jury  might  give  damages  to  the 
full  amount  of  the  original  valuation. 
Lockley  v.  Pye,  Sheriff  of  Stafford- 
shire, 744 

DEATH. 

See  Judgment  Nunc  Pro  Tunc. 
Postponing  Trial. 
Relation. 

DEBT. 

See  Declaration,  6. 

Debt  lies  upon  a  bill  of  exchange 
by  an  indorsee  against  his  immediate 
indoraer.     WatJ^y.  Wake,        242 

DECLARATION. 
See  Taxation,  1. 

1  •  In  an  action  by  a  banking  co- 
partnership, suingunder  the  provisions 
of  the  7  Geo.  4,  the  declaration  com- 
menced "  W.  C,  manager  of  a  cer- 
tain joint  stock  society,  &c.  who  has 
been  duly  named  and  appointed  the 
nominal  plaintiff."  Ifeld,  sufficient, 
without  sdleging  that  he  was  named 
such  manager,  in  pursuance  of  the 
act.     Christies.  Peart,  291 

2.  In  an  action  by  indorsee  against 


A  A  A  a 


n.  p.  c. 
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acceptor  of  a  bill,  the  declaration  al- 
leged that  after  the  bill  became  due, 
the  defendant  promised  to  pay  it 
"  according  to  the  tenor  and  effect  of 
hia  said  acceptance  thereof."  Held^ 
on  special  demurrer,  that  this  was,  in 
effect,  a  promise  to  pay  on  request, 
and  therefore  sufficient,  Ih. 

3.  The  plaintiff  declared   against 
the  secretary  of  an  Insurance  Com- 
pany, and  alleged  the  making  and  pub- 
lishing of  a  prospectus,  stating  certain 
bonuses  to  have  been  declared  by  the 
rules  of  the  Company,  and  that  the 
secretary  had   represented  that  pro- 
spectus to  contain  a  true  account  of 
the  affairs  of  the  Company  ;  the  de- 
claration having  alleged  the  breach  of 
several  of  the  rules  appointed  for  the 
governance  of  the  establishment,  aver- 
red that  the  representations  of  the 
defendant  were  false  and  fraudulent, 
and  that  the  plaintiff  having  been  in- 
duced by  those  representations  to  ef- 
fect a  policy  of  insurance  with  the 
company,  and  to  pay  the  premiums 
becoming  due  upon  that  policy,  he 
had,  by  means  thereof,  been  defrauded 
and  deceived,  in   effecting  the  said 
policy,  and  in  making  the  said  pay- 
ments thereon,  and  the  said  policy  of 
insurance  was  of  much  less  value  to 
the  plaintiff,  than  if  the  said  represen- 
tations of  the  defendant  had  been  true 
in  substance  and  in  ftct,  to  wit,  tOOOl. 
of  less  value,  and  by  means  thereof, 
the  plaintiff  was  likely  to  lose  the 
whole  benefit  of  his  insurance,  and  the 
said  sums  of  money  so  paid  by  him, 
as  premiums  for  the  same.     Held^  to 
disclose  a  sufficient  cause  of  action. 
PofUifex  V.  Bignold,  860 

4.  To  such  a  declaration,  the  de- 
fendant pleaded  that  the  rules  of  the 
society  had  been  and  were  so  duly 
performed,  &c.,  and  the  funds  of  the 
society  had  been  and  were  so  duly 
administered  as  was  necessary  for  the 
maintenance  and  security  of  the  said 
society,  and  of  such  insurances  as  had 
been  effected.     Held^  ill,  lb. 


5.  Although  in  an  action  in  an  in- 
ferior Court,  it  is  neoeasaiy  to  aOege 
in  the  declaration,  that  the  canae  of 
action  arose  within  the  jnriadietion,  it 
is  not  requisite,  when  the  canse  is  re- 
moved to  the  superior  Court,  by  pone, 
that  the  same  allegation  shall  be  le- 
peeted.     Powell  v.  Aneett^  893 

6.  Debt  will  not  lie  by  the  indorsee 
against  the  acceptor  of  a  bill  of  ex- 
change, Ih. 

DECLARATION,  (FILING.) 

A  plaintiff  may  file  his  dedaiatiaB, 
and  serve  notice  thereof  on  a  de- 
fendant who  is  in  custody  at  the  suit 
of  a  third  person,  and  is  not  bound  to 
deliver  his  declaration.  Bemcker  ▼. 
Roe,  329 

DECLARATION,  (NOTICE  OF.) 

See  Variancb,  1. 

DEED,  (INSPECTION  OF.) 
See  Imspxctioii  of  Dkkd. 

DEFEASANCE. 
See  Warrant  or  Attornsv,  11. 

DE  INJURIA. 
See  Replication,  1,  5«  12. 

DELEGATE. 
See  Arbitratiok,  01  S2« 

DEMURRER,  (FRIVOLOUS.) 

1.  A  count  in  debt  stated  that  the 
defendant  was  indebted  to  the  plain- 
tiff "  for  goods  sold  to  the  defendant, 
by  the  plaintiff,  at  his  request,"  the 
defendant  having  detnurred  specially, 
the  Court  set  aside  the  demurrer  aa 
frivolous.     Delevene  v.  Pereer,     244 

2.  In  assumpsit  for  goods  sold  and 
delivered,  the  defendant  pleaded  that 
the  goods  were,  with  the  knowledge 
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and  consent  of  the  plaintifi^,  sold  to 
the  defendant,  by  one  H.,  being  the 
agent  of  the  plaintiffs  in  his  own 
name,  as  the  true  owner,  &c.  Re- 
plication, that  the  goods  were  not, 
with  the  knowledge  and  consent  of 
the  plaintiffs,  sold  to  the  defendant  by 
H.,  in  his  name,  as  the  true  owner, 
in  manner  and  form,  &c.  Demurrer, 
on  the  ground,  that  the  traverse  was 
a  negative  pregnant  and  ambiguous  : 
Held,  that  the  demurrer  was  frivo- 
lous.    Pigeon  and  Others  v.  Osbame, 

511 
8.  A  rule  to  set  aside  a  demurrer 
to  a  replication  as  frivolous,  must  be 
drawn  up  on  reading  the  plea  as  well 
as  the  subsequent  pleadings  in  the 
cause.     Hamer  v.  Anderion^         1 19 

DEODAND. 

See  Coroner's  Inquisition. 

DEPONENT,  (DESCRIPTION 

OF.) 

See  Affidavit,  1,  5. 

DEPOSIT,  (IN  LIEU  OF  BAIL.) 

1.  Money  having  been  paid  into 
the  hands  of  the  Prothonotary  of  this 
Court,  *'  in  lieu  of  bail,  to  satisfy  the 
costs  in  enor,"  the  Court  refused  to 
retain  any  portion  of  the  amount  so 
paid  in,  to  satisfy  a  demand  made  by 
the  adverse  party,  for  costs  incurred 
in  the  cause  antecedently  to  the  writ 
of  error  being  obtained.  Gwynne  v. 
CoIUm,  70 

2.  If  the  defendant  has  paid  money 
into  Court,  pursuant  to  7  &  8  Qto,  4, 
c.  71,  the  Court  will  not  superadd  an 
application  to  take  that  money  out  to 
a  motion  for  a  rule  for  judgment  as 
in  case  of  a  nonsuit,  but  a  separate 
motion  must  be  made  for  that  pur- 
pose, after  the  latter  has  been  dis- 
posed of.     Vale  V.  Ounter,  106 

8.  If  a  defendant  has  deposited 
money  in  lien  of  bail,  and  he  after- 


wards leaves  the  country,  the  Court 
will  allow  a  rule  nisi  for  taking  the 
money  out  of  Court  to  be  served  by 
sticking  it  up  in  the  office.  Know  v. 
Duncan^  179 

4.  Money  deposited  in  Court,  in 
one  action,  pursuant  to  the  43  Geo.  3, 
c.  46,  s.  2,  and  the  7  &  8  Geo.  4, 
c.  7  If  B.  2,  cannot  be  paid  out  to  an 
execution  creditor  in  another  action, 
in  satis£Etction  of  his  claim,  notwith- 
standing the  provisions  of  the  1  &  2 
Vict.  c.  110,  8.  12,  as  that  section 
does  not  give  power  to  seize  money 
in  execution  while  in  the  hands  of  a 
third  person  as  trustee  for  the  de- 
fendant. France  v.  Campbell,  Winter 
V.  CampbeUj  914 

5.  Where  a  sum  had  been  paid 
into  Court,  to  abide  the  event  of  the 
suit  pursuant  to  the  43  Geo.  3,  c.  46, 
and  the  7  &  8  Geo.  4,  c.  71.  and  the 
cause  and  all  matters  in  difference, 
being  referred,  a  sum  was  awarded 
in  favour  of  the  plaintiff  in  the  action, 
and  as  to  the  matters  in  difference, 
the  Court  made  absolute  a  rule  ob- 
tained by  the  plaintiff  for  obtaining 
payment  out  of  Court  of  a  part  of  the 
deposit  in .  respect  of  the  action,  but 
reftised,  on  disposing  of  that  rule  to 
direct  the  residue  to  be  paid  over  to 
the  defendant,  but  left  him  to  make  a 
separate  application  for  that  purpose. 
Fowle  V.  Steinkeller,  1037 

DESCRIPTION  (OF  DEPO- 

NENT.) 

See  Affidavit,  1,5. 

DISCONTINUANCE. 

See  Plea,  9. 

In  an  action  on  a  bill  of  exchange, 
with  a  count  on  an  account  stated, 
the  defendant  obtained  a  verdict  on 
the  first  count,  and  the  plaintiff  on 
the  last.  A  rule  was  obtained  to  set 
aside  the  verdict  for  the  plaintiff  on 
the  last  count,  and  for  a  new  trial : 
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DISTRINGAS. 


the  Court  allowed  the  plaintiff  to  dis- 
continue, without  payment  of  costs. 
Lord  Macclesfield  v.  Baddeley,     312 

DISHONOUR,  (NOTICE  OF.) 

See  Notice  of  Dishonour. 

DISMISSAL. 
See  Brighton  Court  of  Requests,  4. 

DISORDERLY  HOUSE. 

1.  By  the  39  Geo.  3,  c.  79,  certain 
places  are  declared  to  be  disorderly 
within  the  meaning  of  the  36  Geo.  3, 
c.  8,  and  a  penalty  is  attached  to  cer- 
tain offences  committed  in  those 
places.  Those  offences  are  still 
punishable  under  the  former  act,  al- 
though the  latter  was  only  passed  for 
a  limited  period.  Ex  parte  Higgin^ 
botham^  200 

2.  The  2  &  3  Vict,  which  requires 
certain  proceedings  to  be  prosecuted 
in  the  name  of  the  attorney  or  soli- 
citor general  only  applies  to  penalties 
for  publishing  printed  papers,  not 
having  the  printer's  name,  &c.,  at- 
tached, and  not  to  offences  under  36 
Geo.  3,  c.  8,  an4  39  Geo.  3,  c.  79,  lb. 

DISTRINGAS. 

1.  The  affidavit  in  support  of  an 
application  for  a  distringas,  stated  the 
requisite  number  of  calls  and  appoint- 
ments to  have  been  made,  but  set 
forth  that  at  the  second  call,  the  de- 
ponent was  informed  that  the  defend- 
ant had  been  away  from  home  for 
five  weeks,  and  also,  that  upon  in- 
quiry in  the  neighbourhood,  he  had 
learned  the  same  fact,  as  well  as  that 
the  defendant  was  believed  to  be  out 
of  the  way,  to  avoid  service  of  a  writ 
of  execution  in  another  action :  The 
Court  granted  the  distringas,  although 
it  was  possible,  that  from  the  length 
of  time  during  which  the  defendant 
had  been  absent,  he  had  not  heard  of 
the  proceedings.     Archer  v.  Brindky^ 

38 


2.  Where  a  party  moves  to  dis- 
chaige  a  rule  obtainei  ibr  a  diatringas 
to  compel  appearance,  he  should  bting 
before  the  Court  the  affidavits  upon 
which  that  rule  was  granted.  Cooper 
V.  Folkest  46 

3.  An  affidavit,  in  support  of  a 
motion  for  a  distringas,  stated  that 
the  defendant  could  not  be  found: 
that  the  defendant  was  partner  with 
another  person,  joined  with  him  in 
the  action ;  that  the  defendant's  re- 
sidence was  unknown,  but  that  oom- 
municadons  had  been  had  with  his 
partner,  at  their  counting-house,  in 
the  course  of  which  the  latter  stated, 
that  the  defendant  *'  was  in  England  :** 
the  affidavit,  however,  contained  no 
statement  of  an  inquiry  having  been 
made  as  to  where  the  defendant  was, 
and  the  Court  refused  to  grant  the 
application.  Greenwood  v.  SMem 
and  Another^  72 

4.  In  applying  for  a  writ  of  dis- 
tringas, it  is  not  indispensably  neces- 
sary that  it  should  be  sworn  to  be 
believed,  that  the  defendant  is  keeping 
out  of  the  way  to  avoid  being  served* 
if  the  facts  disclosed  in  the  affidavit, 
shew  that  the  defendant  is  so  doing. 
Channing  v.  Cross,  118 

5.  Where  a  defendant,  by  &stenii^ 
up  his  house  prevents  the  sheriff  from 
executing  a  writ  of  distringas*  the 
Court  will  allow  the  plaintiff  to  enter 
an  appearance  for  him,  although  the 
defendant  is  known  to  be  within  the 
house.     Whishaw  v.  Brornn^         1S3 

6.  A  sheriff*s  return  of  non  est  in- 
ventus, and  nulla  bona,  to  a  writ  of 
distringas  is  not  sufficient,  but  an  af- 
fidavit must  be  produced  by  the  she- 
riff's officer,  stating  what  ^arts  had 
been  made  to  execute  the  writ.  Waste 
V.  Cook,  139 

7.  Where  a  copy  of  distringas,  in 
the  teste  of  which,  the  date  was  omit- 
ted, was  served  on  the  28th  of  August, 
it  was  held  to  be  too  late  to  take  ad- 
vantage of  the  omission  on  the  10th  of 
November.     QuUters  v.  Neafy,     139 
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8.  The  Court  refused  a  distringas 
where  upon  the  second  application, 
the  answer  was,  that  "  the  defendant 
was  on  his  way  to  Scotland,"  and  on 
the  third,  that  "  he  was  gone  to  Ca- 
lais," it  not  appearing  that  those 
answers  were  untrue.  Beverley  y« 
ChriaUe,  298 

9.  Where  the  sheriff  returns  non 
est  inventus  and  nulla  hona  to  a  writ 
of  distringas,  and  the  defendant's  wife 
on  the  premises  informs  the  sheriff^s 
officer,  that  she  and  her  husband  are 
living  in  furnished  lodgings,  and  have 
nothing  there  or  elsewhere,  on  which 
to  execute  the  writ,  the  Court  will 
allow  an  appearance  to  be  entered  for 
the  defendant.     Thomson  v.  Fumetfy 

844 

10.  Where  appointments  are  made 
for  the  purpose  of  obtaining  a  distrin- 
gas, it  is  necessary  that  the  hour 
should  be  mentioned,  although  there 
may  be  some  reason  to  believe  that 
the  defendant  is  keeping  out  of  the 
way.     Newman  v.  Hickman^         546 

11.  If  a  writ  of  summons  has  is- 
sued, and  suitable  efforts  have  been 
made  to  serve  it  during  the  four 
months,  which  the  Uniformity  of  Pro- 
cess Act  provides,  that  it  shall  be  in 
force,  it  is  no  objection  to  a  writ  of 
distringas  founded  on  the  summons, 
that  it  issued  after  the  expiration  of 
that  writ.     Bromage  v.  Ray,         559 

12.  A  writ  of  summons  expired  on 
the  5th  of  October,  and  on  the  5th  of 
December,  an  alias  issued.  The  plain- 
tiff having  made  several  ineffectual 
attempts  to  serve  this  latter  writ,  ob- 
tained a  distringas  which  required  the 
appearance  to  be  entered  to  the  first 
writ :  Held,  that  the  proceedings  were 
regular.     Pearce  v.  Swain,  724 

13.  The  Court  will  not  grant  a  dis- 
tringas, for  the  purpose  of  outlawry, 
where  attempts  to  serve  the  summons 
at  the  defendant's  last  place  of  re- 
sidence have  not  been  made,  although 
it  is  unknown,  if  no  attempts  have 
been  made  to  discover  it.  Nugee  v. 
Swinford,  1038 


DOCUMENT  (INSPECTION  OF). 
See  Judge's  Power,  2. 

DOCUMENT,  (ORIGINAL). 
See  Original  Document. 

DOCUMENT,  (PUBLIC). 
See  Public  Document. 

DRAWER. 
See  Replication,  1,  10. 

ECCLESIASTICAL  JURISDIC- 
TION. 

See  Prohibition. 

EJECTMENT. 

See  Amendment,  3,  5. 

Stating  Proceedings. 
Security  for  Costs,  6. 
Witness,  5. 

1.  A  declaration  in  ejectment,  be- 
ing entitled  as  of  "  Trinity  Term,  in 
the  fourth  year  of  the  reign  of  Queen 
Victoria,"  instead  of  the  "  third  year:" 
Held,  irregular,  and  the  Court  refused 
to  allow  judgment  against  the  casual 
ejector  to  be  signed,  although  it  was 
sworn  that  service  was  effected  on  the 
29th  of  October,  with  notice  to  appear 
in  the  "  next "  Michaelmas  Term. 
Doe  dem,  Vincent  v.  Roe,  4S 

2.  On  an  application  for  judgment 
against  the  casual  ejector,  it  appeared 
that  the  declaration  was  wrongly  en- 
titled of  Michaelmas  Term,  1840, 
with  notice  to  appear  in  the  "  next 
Michaelmas  Term."  The  declaration 
was  served  before  the  commencement 
of  the  Term,  and  the  tenant  then  said 
that  he  knew  that  no  step  could  he 
taken  until  the  following  March :  the 
Court  refused  to  grant  the  rule.  Doe 
dem.  Channell  v.  Roe,  67 

8.  Service  on  the  daughter  of  the 
tenant  in  possession  with  an  acknow- 
ledgment by  the  wife  before  the  term 
that  the  declaration  has  come  to  the 
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hands  of  her  husband  is  sufficient  for 
a  rule  nisi  for  judgment  against  the 
casual  ejector.  Doe  d.  Chaffey  v. 
Roe,  100 

4.  A  declaration  in  ejectment  being 
entitled  of  T.  T.,  4  Vict,  such  Term 
not  having  arrived,  and  no  date  being 
affixed  to  the  notice  at  the  foot  of  the 
declaration,  the  Court  refused  to  grant 
a  rule  for  judgment  against  the  casual 
ejector.     Doe  dem,  Newman  v.  Roe^ 

131 

5.  Service  of  a  declaration  in  eject- 
ment on  a  servant  of  the  tenant  on 
the  premises,  is  insufficient,  although 
the  deponent  serving  it,  subsequently 
converses  with  the  tenant,  and  ex- 
plains the  nature  of  the  declaration. 
Doe  d.  Ginger  v.  Roe,  336 

6.  A  notice  at  the  foot  of  a  decla- 
ration in  ejectment,  directed  to  **  R, 
Newton,"  and  served  on  **  R.  A, 
Newton  "  is  sufficient,  if  it  is  sworn 
that  the  latter  is  the  person  intended. 
Doe  dem.  Smart  v.  Roe,  340 

7.  If  a  declaration  in  ejectment,  is 
intituled  "  Hilary  Term,  4  Vict."  but 
the  notice  at  the  foot,  which  is  dated 
the  7th  of  January,  1841,  requires  the 
tenant  to  appear  in  the  next  Term,  it 
is  sufficient.     Doe  dem.  Brook  v.  Roe, 

347 

8.  If  the  name  of  a  tenant  in  pos- 
session has  been  introduced  into  a 
declaration  of  ejectment,  instead  of 
"  Richard  Roe,'*  it  is  sufficient  service 
to  obtain  a  rule  nisi  for  judgment. 
Doe  dem.  Dickinson  v.  Roe,  363 

9.  Where  the  party  interested  in 
premises  has  become  bankrupt,  ser- 
vice on  his  assignees  and  the  messen- 
ger in  possession  under  the  fiat,  is 
sufficient  to  obtain  a  rule  for  judg- 
ment ao^inst  the  casual  ejector.  Doe 
dem.  Chadwick  v.  Roe,  492 

10.  On  an  application  for  judgment 
against  the  casual  ejector,  where  pro- 
ceedings under  the  4  Geo.  2,  c.  28, 
have  been  taken,  it  is  not  sufficient  to 
shew  that  there  is  no  sufficient  dis- 
tress ^'  to  countervail   the  arrears  of 


rent,"  if  more  than  ha]f-a-year*s  rent 
is  sworn  to  be  due.  Doe  dem.  Powdl 
V.  Roe,  548 

11.  Where  a  party  is  served  as  te- 
nant in  posaesaion,  and  he  swears  that 
he  is  under  lessee  of  the  Remises 
sought  to  be  recovered,  the  CSoart  will 
Bot  set  aside  an  appearance  enteied 
by  him  on  a  suggestion  by  the  lessor 
of  the  plaintiff,  that  the  tenant  has  no 
interest  in  the  premises.  Deo  dem. 
Turner  v.  Gee,  612 

12.  Where  a  notice  at  the  foot  of  a 
declaration  in  ejectment  required  an 
appearance  in  Michaelmas  Term,  but 
service  could  not  be  elected  in  time 
to  move  in  that  Term,  the  Court,  in 
Hilary  Term,  granted  a  rale  for  judg- 
ment against  the  casual  ejector,  unless 
cause  was  shewn  before  the  last  day 
but  one  of  that  Term.  Doe  d.  The 
Earl  of  Warwick  v.  Roe,  714 

13.  Service  in  ejectment  upon  a 
lunatic  tenant  is  good  service,  on 
which  to  obtain  judgment  against  the 
casual  ejector.  After  repeated  at- 
tempts to  serve  the  tenant  in  posses- 
sion, a  copy  of  the  declaration  was 
left  at  his  house  on  the  day  before 
Term.  On  the  first  day  of  Term  a 
letter  was  received  from  his  attorney, 
dated  the  preceding  day,  acknowledg- 
ing the  receipt  of  tbe  copy  of  the  de- 
claration :  Held,  sufficient  to  raise  a 
presumption  that  it  had  reached  tbe 
hands  of  the  defendant  on  the  day 
before  Term.  Doe  dem.  Gibbard  v. 
Roe,  844 

14.  The  Court  granted  a  rule  nisi 
for  judgment  against  the  casual  eject- 
or, where  the  notice  at  the  foot  of  the 
declaration  required  the  tenant  to  ap- 
pear in  the  '*  Common  Bench,"  in- 
stead of  the  '*  Queen's  Bench :"  the 
declaration  being  entitled  in  the 
*'  Queen's  Bench."  Doe  d.  E9ana  v. 
Roe,  999 

15.  If  a  tenant  in  possession  is  a 
foreigner,,  not  understanding  English, 
the  object  of  the  declaration  and  no- 
tice in  ejectment  may  be  explained 
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througli  the  mediam  of  an  interpreter. 
Doe  d.  CutteU  v.  Roe,  1023 

16.  Service  on  the  acting  partner 
of  a  firm  in  possession  of  premises 
sought  to  be  recovered » is  sufficient. 
Doe  d.  Overton  v.  Roe,  1039 

ELECTION. 
See  NoKsuiT. 

ELEGIT. 

An  execution  creditor  under  an 
elegit,  is  not  entitled  to  rent  which 
became  due  between  the  time  of  the 
delivery  of  the  writ  to  the  sheriff,  and 
the  taking  of  the  inquisition.  Sharp 
V.  Key,  770 

ERASURE. 

See  Affidavit,  4. 

ERROR. 

See  Deposit  in  Lieu  of  Bail,  1. 

Bail  in  error  is  not  necessary,  when 
the  writ  is  of  error,  coram  nobis  ;  as 
it  is  not  a  supersedeas  of  execution, 
but  the  plaintiff  may  apply  to  the 
Court  for  leave  to  take  out  execution, 
which  will  be  granted  according  to 
circumstances.      Knight  v.    Thynne, 

984 

ESCAPE. 

See  Plea,  6. 
Sheriff,  3. 

ESTOPPEL. 
See  Plea,  8. 

EVIDENCE. 

See  Insolvent,  2. 

Notice  to  Produce. 
Plea,  15. 
Public  Document. 
Staying  Proceedings. 
Surprise,  2. 


Variance,  2,  3.  4,  5,  6. 
Venue,  1. 
Witness,  1. 

EXCESS  OF  AUTHORITY. 
See  Arbitration,  14. 

EXECUTION. 

See  Bankrupt,  4. 
Error. 
Plea,  8. 
Removal  op  Proceedings. 

EXECUTION  CREDITOR. 

See  Elegit. 
Sheeipf  5. 

FACULTY. 
See  Prohibition,  2. 

FALSE  PRETENCE. 

The  certiorari  in  all  indictments  for 
obtaining  money  by  any  false  pre- 
tence, is  taken  away  by  7  &  8  Geo.  4, 
c.  29,  s.  68.     Regina  v.  Butcher^  135 

FEIGNED  ISSUE. 

See  Interpleader,  5. 

1,  A  feigned  issue  under  the  In- 
terpleader Act,  directed  the  following 
questions  to  be  tried  between  the  as- 
signees of  a  bankrupt,  and  the  execu- 
tion creditors,  at  whose  suit  certain 
goods  of  the  bankrupt  had  been 
seized ;  viz.  "  If,  at  the  time  of  the 
seizing  and  levying  of  the  said  goods, 
&c.,  the  plaintiflFs  were  entitled  to  the 
same  as  against  and  free  from  the  said 
execution ;  and  if  the  said  goods,  &c. 
were  not  subject  to  be  so  seized  and 
levied  under  the  said  writ  as  against 
the  plaintiffs."  HeU,  that  that  issue 
raised  the  question,  not  only  as  to  no- 
tice of  the  act  of  bankruptcy,  but  the 
plaintiffs  title  as  assignees.  Lott  and 
Another,  Assignees  o/  Smart,  a  Bank- 
rupt  V.  Melville  and  Another,        882 
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GOOD  FAITH. 


HUSBAND*S  CONSENT. 


2.  The  90tli  section  of  the  6  Geo. 
4,  c  16,  requiring  that  in  any  action 
by  any  assignee  acting  under  a  com- 
mission of  bankrupt,  notice  shall  be 
given  of  those  matters  connected  with 
the  commission,  which  are  intended 
to  be  disputed  by  the  defendant,  does 
not  apply  to  such  an  issue,  lb, 

FINALITY, 
See  Aebitration,  7>  16. 

FOOTPATH,  (STOPPING). 
See  Certiorari,  2. 

FOREIGNER. 
See  Ejectment,  15. 

FOREIGN  JUDGMENT. 
See  Scotch  Decree. 

FRAUD. 

See  Plea,  7. 
Surprise,  1. 

FRIVOLOUS  DEMURRER. 

See  Demurrer  (Frivolous). 

GAMING. 

See  Plea,  (Several)  1. 
Replication,  1. 

GENERAL  ISSUE. 
See  Plea,  16. 

GOOD  FAITH. 

1 .  Where  a  judge  in  vacation,  made 
an  order  for  a  stay  of  proceedings,  on 
the  ground  that  they  were  brought 
against  good  faith ;  a  motion  on  the 
last  day  of  the  ensuing  Term  to  re- 
scind that  order,  was  held  not  too  late. 
Cocker  V.  Tempeetf  306 

2.  The  Court  has  unlimited  power 
over  its  own  process,  and  may  stay 
proceedings    brought    against    good 


faith,  though  the  agreement 

whilst  the  parties  were  not  undor  the 

authority  of  the  Court.  lb, 

GUARANTEE. 

See  Plea,  4. 

Variance,  2,  4. 

GUARDIAN. 
See  Procheim  Amt. 

HABEAS  CORPUS. 

See  Smuggling. 
Warrant. 

Where  a  defendant  seeks  to  be  dis- 
chai^d  out  of  custody,  on  the  ground 
that  the  warrant  of  commitment,  on 
which  he  is  detained,  is  illegal,  be 
must  be  brought  before  the  Court,  by 
a  writ  of  habeas  corpus,  although  itk 
sworn  that  he  is  too  poor  to  bear  the 
expense,  as  the  validity  of  the  warrant 
will  not  be  discussed  in  his  absence. 
Ex  parte  Martins  ^  194 

HUSBAND'S  CONSENT. 

See  Acknowledgment  bt  Marribd 
Woman. 
Husband  and  Wife. 

In  support  of  an  application  for 
an  order  to  dispense  with  the  con- 
currence of  the  husband  of  a  mar- 
ried woman  to  the  deeds  of  couTey- 
ance  of  certain  property,  under  the  S 
&  4  Wm.  4,  c.  74,  s.  91,  it  was  sworn 
that  the  husband  had  absconded 
from  home,  and  had  since  sailed  fiir 
Port  Philip ;  that  since  the  departure 
of  the  ship,  his  wife  had  heard  nothing 
of  him*  and  that  she  believed  him  to 
be  on  his  said  voyage ;  that  her  hus- 
band had  been  made  a  bankrupt,  and 
that  her  interest  in  the  property  in 
question  passed  to  his  assignees,  and, 
also,  that  her  husband,  having  sold 
the  property,  she  was  desirous  of 
completing  the  conveyance.  A'^eM^  suf- 
ficient.   Ex  party  Susam  StanCf    843 


INFERIOR  COURT. 
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HUSBAND  AND  WIFE. 

See   ACKMOWLEDGMXNT   BT    A    MAR- 
RIED Woman. 
Arbit&atiok»  19. 

IDENTITY. 
See  NoTjcx  to  Justicbs,  S. 

ILLEGALITY- 
See  Warrant  of  Attornxt,  4. 

INCOMPETENCY  OF  WITNESS. 

See  Taxation,  6. 
Witness,  1. 

INDIA. 
See  Witness,  2. 

INDICTMENT,  (QUASHING). 

Where  an  indictment  at  common 
law  for  disobeying  an  order  of  ses- 
sions, made  pursuant  to  4  &  5  Wm. 
4,  c.  76,  ss.  72,  73,  for  the  mainte- 
nance of  a  bastard  child,  was  defective, 
but  only  on  points  which  would  ren- 
der it  bad  on  demurrer,  the  Court 
refused  to  interfere  by  quashing  it. 
Regina  v.  Taylor,  600 

INDORSEE. 

See  Debt. 

Declaration,  2,  6. 
Replication,  10,  12. 

INDORSER. 

See  Debt, 

Declaration,  2,  6. 
Replication,  10,  12. 

INFANT. 

See  Articled  Clerk,  2,  5. 
Prochein  Amy. 
Security  for  Costs,  4. 

INFERIOR  COURT. 
See  Declaration,  5. 


INSOLVENT. 

See  Judgment  as  in  Case  of  a  Non- 
suit, ly  4,  11,  12. 
Security  for  Costs,  1. 
Warrant  of  Attorney,  10. 

1.  The  defendant  having  been  dis- 
charged under  the  Insolvent  Act,  as 
to  a  debt  due  to  the  plaintiff,  after- 
wards gave  the  plaintiff  a  bond  for  a 
new  debt,  and  included  in  it  the  sum 
for  which  he  was  discharged.  The 
bond  having  been  put  in  suit,  the  de- 
fendant suffered  judgment  by  default, 
and  was  taken  in  execution :  Held, 
that  he  was  not  entitled  to  be  dis- 
charged out  of  custody,  for,  the  bond 
was,  at  all  events,  good,  as  to  the 
new  debt:  and  Semhle,  per  Parke, 
B.,  that  the  defendant,  having  ne- 
glected to  plead  his  discharge,  as  to 
the  old  debt,  was  liable  to  be  taken 
in  execution  for  that  amount  also. 
Deane  v.  KnoU,  22A 

2.  The  assignment  made  by  an  in« 
solvent  debtor  on  filing  his  petition 
under  the  7  Geo.  4,  c.  57,  ss.  10  and 
40,  so  fully  vests  his  property  in 
his  assignees  that  a  statement  subse- 
quently made  by  him  in  his  schedule 
will  not  be  admissible  in  evidence  to 
impeach  the  title  of  the  assignees  to 
th«  property  assigned.  Elverd  v. 
Foster,  922 

INSPECTION,  (OF  DEED.) 

The  Court  will  not  order  a  party 
to  permit  his  opponent  in  the  cause 
to  inspect  and  take  a  copy  of  a  deed 
of  conveyance,  with  a  view  only  to 
the  discussion  of  a  rule  for  a  new 
trial.     Wood  V.  Morewood,  669 

INSPECTION  OF  DOCUMENT. 
See  Judge's  Powsr<  2. 

INSURANCE  COMPANY. 
See  Declaration,  3,  4. 
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INTERROGATORIES. 


INTEREST. 

See  Stahf,  K 

The  time  of  "  entering  np  judg- 
ment," referred  to  bj  the  1  &  2  Vict, 
c.  110,  8.  17»  M|  that  et  which  m- 
cipUur  is  entered  in  the  Master's  book; 
therefore,  where  the  indpUur  was  en  - 
tered  on  the  8th  of  January,  in  pur- 
suance of  the  Master's  allocatur,  for 
630/.,  but  upon  subsequent  applica- 
tion by  the  plaintiff,  for  a  review  of 
the  taxation  of  costs,  the  amount  was 
increased  to  643/.,  by  which  sum  the 
judgment  was  amended  on  the  SOth 
May,  the  date  of  tlie  judgment  being 
left  unaltered ;  Held^  that  the  plaintiff 
was  entitled  to  interest  from  the  8th 
of  January,  and  not  from  the  SOth  of 
May  only.     Fisher  ▼.  Dudding^    872 

INTERPLEADER. 

See  Feigned  Issue. 

1.  Actions  were  commenced  by  two 
persons,  claiming  to  be  the  lawful 
owners  of  a  bill  of  exchangey  against 
the  acceptor.  The  Court  directed  an 
issue  to  try  who  was  lawfully  entitled 
to  recover  on  the  bill,  and  relieved 
the  acceptor  from  all  claim  in  respect 
of  costs.   Regan  v.  Serle  and  Another^ 

193 

2.  A  sheriff  having  levied  on  the 
goods  of  the  defendant,  received  notice 
of  his  bankruptcy,  and»of  a  claim  by 
the  provisional  assignee,  '*  or  of  any 
other  persons  who  might  be  appointed 
as  assignees."  After  the  assignees 
were  appointed,  the  sheriff  obtained 
an  interpleader  rule,  calling  on  the 
provisional  assignee  only  to  appear. 
Held,  per  Jiolfe,  B.,  that  the  assignees 
were  entitled  to  appear  on  that  rule. 
IbhoUon  V.  Chandler^  250 

3.  Where  an  application  has  been 
made  to  a  judge  at  chambers,  under 
the  1  &  2  Wm.  4,  c.  58,  s.  6,  and 
the  1  &  2  Vict.  c.  45,  s.  2,  the  Inter- 
pleader Acts,  and  the  parties  do  not 
go  before  the  judge  at  the  instance  of 
the  execution  creditor,  and  he,  having 


made  inqoiriea,  abandons  his  exeen- 
tion,  the  Court  will  not  grant  sum- 
marily to  the  claimant,  the  costs  of 
attending  at  the  judge's  Chamben, 
but  will  leave  him  to  his  actioo. 
Swaine  v.  Stephen  Spencer^  347 

4.  Where  an  issue  has  been  directed 
under  the  Interpleader  Act,  to  try  the 
right  to  a  bill  of  exchange,  the  boni 
fide  owner  of  it  is  entitied  to  the 
amount  of  the  bill,  and  all  coats  from 
the  wrongful  claimant,  so  as  com- 
pletely to  indemnify  himself.  Joma 
▼.  Regan,  580 

5.  A  feigned  issue  having  been  di- 
rected under  the  Interpleader  Act,  to 
be  tried  in  respect  of  five  horses, 
seized  under  a  fi.  fiu  issued  at  the 
suit  of  L.  against  H.,  in  which  L. 
was  defendant,  and  T.,  the  claimant, 
was  plaintiff,  the  jury  found  that  T. 
was  entitied  to  two  of  the  horses,  and 
L.  to  the  remaining  three ;  T.  thcie- 
upon  applied  to  the  Court  for  the 
general  costs  of  the  trial,  and  also  of 
taking  so  much  of  the  produce  of  the 
sale  of  the  horses  to  which  he  had 
been  declared  to  be  entitled  out  of 
Court,  and  of  the  original  motion: 
The  Conrt  directed  that  the  Master 
should  inquire  into  the  amonnt  of 
costs  incurred  by  each  party  with 
regard  to  his  respective  claim,  and 
should  balance  one  against  the  other, 
and  that  the  party  in  whose  &vour 
the  balance  arose  should  be  entitied 
to  the  amount  thereof  from  the  other : 
they  also  directed  that  L.,  the  defend- 
ant in  the  issue,  should  pay  the  costs  oi 
the  original  applications  to  the  Court 
for  the  issue;  but  as  the  claimant 
had  asked  too  mudi  in  claiming  the 
general  costs  of  the  cause,  they  refused 
to  order  the  costs  of  the  motion  to  be 
paid  to  him.    Lewie  v.  Holding^  652 


INTERPRETER. 

See  Ejecticevt,  15. 
FsiONED  Issue,  1. 

INTERROGATORIES. 
See  Witness,  3,  4. 


r 


IRREGULARITY. 

ISSUES,  (SEVERAL), 
See  Arbitration,  23. 

INTRUSION. 

The  4  Anne,  c.  15,  (as  to  pleading 
double,)  does  not  bind  the  Crown, 
therefore,  in  an  information  for  in- 
trusion, the  Court  has  no  power  to 
compel  the  Attorney  General  to  allow 
the  defendant  to  plead  several  mat- 
ters. The  Attorney  General  v.  Do- 
naldson and  Others^  319 

IRREGULARITY. 

See  Affidavit,  6. 
Power  of  Court. 
Summons,  2. 
Waiver,  1. 

1  •  A  motion  to  set  aside  the  copy 
of  a  writ  of  summons,  on  the  ground 
of  irregularity,  is  informal.  Kenny 
T.  Bishop^  57 

2.  Where  a  defendant  by  his  attor- 
ney entered  an  appearance,  and  the 
plaintiff  afterwards  entered  one  for 
bim;  filed  a  declaration,  and  served 
notice  on  the  defendant  in  the  country; 
the  Court  held  that  the  objection  to 
the  plaintiff's  proceedings  made  them 
kregular,  and  not  null,  and,  therefore, 
the  defendant  was  bound  to  come 
promptly  to  the  Court,  after  the  notice 
of  declaration  was  served  on  him,  as 
that  gave  him  sufficient  notice  of  the 
plaintiff's  proceedings.  AUager  v. 
Crisp,  Z&Z 

3.  Where  a  levy  was  made  on  the 
goods  of  the  accommodation  acceptor 
of  a  bill  of  exchange  on  the  t5th  of 
February,  it  was  held  too  late  to 
apply  on  the  third  day  of  the  follow- 
ing Easter  Term,  to  set  aside  those 
proceedings  on  the  ground  of  no  pro- 
cess having  been  served  on  the  de- 
fendant, as  the  plaintiff's  proceedings 
were  irregular,  and  not  null.  Holmes 
V.  Russel,  487 

4.  The  omission  to  sue  out  an 
original  writ  of  capias  ad  satisfaci- 
endum, previous  to  issuing  a  writ  of 
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testatum  capias  ad  satisfaciendum,  is 
a  mere  irregularity,  which  is  unavail- 
able to  the  defendant,  after  a  lapse  of 
six  yean.     Wame  v.  Haddom^     960 

ISSUE. 

It  is  too  late  to  object  that  the  date 
of  the  writ  is  mis-described  in  the 
issue,  after  a  delay  from  the  IStb  of 
March  to  the  16th  of  April,  although 
during  that  period,  the  defendant,  who 
was  not  an  attorney,  conducted  his 
defence  in  person .  Currey  and  A  nother 
V.  Bowker,  523 

ISSUE  MATERIAL. 
See  Tula  (Strikiko  Out). 

JOINT  STOCK  COMPANY. 

See  DscLARAnoN,  1. 
Plea,  7. 

JUDGE'S  CERTIFICATE. 

See  Costs,  1. 

Pleas  (Several),  3. 

1.  In  an  action  for  a  nuisance,  the 
plaintiff  alleged  that  he  was  possessed 
of  a  certain  messuage,  and  that  the 
defendant  being  possessed  of  a  certain 
mill  and  workshop,  so  wrongfully  used 
certain  engines,  funnels,  chimneys, 
and  manufactories,  as  that  a  noise, 
smoke,  and  deleterious  dust  came 
therefrom,  and  injured  the  plaintiff's 
house,  and  made  it  uninhabitable ;  the 
defendant  pleaded  not  guilty  :  Held, 
that  the  action  was  brought  to  try  a 
right  beyond  the  mere  right  to  recover 
damages,  and  was  within  the  principle 
of  the  second  section  of  the  3  &  4 
Vict,  c  24,  and  that  Is,  damages  only 
having  been  given  by  the  jury,  the 
judge  was  empowered  to  certify,  to 
give  the  plaintiff  his  costs.  Shuttle- 
worth  v»  Coekert  76 

2.  Sembkf  that  such  a  certificate 
should  be  granted  immediately,  on 
the  termination  of  the  trial.  Jb. 

3.  A  judge  having  so  granted  a  cer- 
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tificate,  and  ordered  an  entry  to  be 
made  on  the  back  of  the  record,  and 
an  insafficient  entry  having  been  made 
and  signed  by  him,  he  may  neverthe- 
less subsequently  alter  and  amend  the 
entry,  the  erroneous  indorsement  being 
considered  a  misprision  or  mistake  of 
the  clerk  of  the  Court,  /&. 

4.  In  an  action  for  infringing  a 
patent,  the  judge  certified  under  the 
5  &  6  Wm.  4,  c.  83,  s.  3,  that  the 
validity  of  the  patent  came  in  ques- 
tion. In  a  subsequent  action  between 
the  same  parties,  the  plaintiff  obtained 
a  verdict,  with  one  1«.  damages,  and 
the  certificate  was  given  in  evidence, 
in  order  to  obtain  treble  costs.  Ten 
days  before  the  trial  of  the  latter 
action  the  3  &  4  Vict.  c.  24,  came  into 
operation,  but  no  application  was 
made  to  the  judge  to  certify  under  that 
act :  Held,  that  the  plaintiff  was  not 
entitled  to  any  costs.  GiUeti  v. 
Green,  219 

5.  A  certificate  under  the  8  &  4 
Vict.  c.  24,  must  be  given  immediately 
after  the  trial:  Semhle,  even  before 
another  cause  is  called  on,  Jh, 

6.  In  an  action  of  trespass  tried  on 
the  27th  of  June,  1840,  the  plaintiff 
obtained  a  verdict,  with  1«.  damages, 
leave  being  reserved  for  the  defendant 
to  move  to  enter  a  nonsuit,  the  judge 
having  been  applied  to,  to  certify  under 
the  43  Eliz.  c.  6,  s.  2,  declined  to  do 
so,  until  the  motion  for  a  nonsuit 
should  have  been  disposed  of.  On 
the  drd  of  July  following,  the  3  &  4 
Vict.  c.  24,  came  into  operation.  The 
motion  for  a  nonsuit  was  not  made, 
and  on  the  9th  of  November,  the  judge 
certified:  Held,  that  the  certificate 
was  null  and  void.  Morgan  {an  Infant^ 
by  his  next  friend)  v.  Thome,       ^26 

7.  In  an  action  on  the  case,  the  de- 
claration was  by  the  proprietor  of  cer- 
tain medicines,  against  a  person  for 
selling  medicines,  prepared  by  the  de- 
fendant, as  and  for,  and  falsely  repre- 
senting them  to  be  prepared  by  the 
plaintiffs  :  Held,  an  action  in  which  a 


question  of  right  miglit  arise,  bendes 
the  mere  right  to  recover  damages,  and 
in  which,  therefore,  the  judge  at  the 
trial  was  authorised  to  grant  a  certifi- 
cate under  the  3  &  4  Vict.  c.  24. 

Per  Maule,  J.— If  an  action  be 
really  brought  to  try  a  right,  whether 
it  is  fitted  for  that  purpose  or  not,  the 
case  is  within  the  act,  and  a  certificate 
may  be  granted  by  the  judge.  Mori- 
son  and  Others  v.  Salmon,  387 

8.  The  3  &  4  Vict.  c.  24,  a.  2, 
which  deprives  the  plaintiff  of  costs 
where,  in  certain  actions  less  damages 
than  40«.  are  given,  **  unless  the 
judge  shall  immediately  afterwards 
certify  that  the  action  was  brought 
to  try  a  right,  &c."  is  to  be  construed 
as  meaning  that  the  judge  is  to  cer- 
tify within  a  reasonable  time  npon  the 
facts  as  they  appear  at  the  trial,  without 
being  infiuenced  hy  any  extraneous 
matter,  afterwards  presented  to  his 
notice,  therefore,  where  at  the  asisses, 
the  jury  returned  a  verdict  for  1*.  in 
a  cause  which  stood  last  in  the  list, 
and  the  judge  adjourned  the  Court  to 
his  lodgings,  whither  the  plaintiff's 
counsel  followed,  and  asked  for  a  cer- 
tificate, which  was  granted.  Held, 
that  the  certificate  was  given  within 
a  sufiSdent  time.  Thom^n  y.  CrA- 
son  and  Another,  71 7 

9.  The  words  'Mmroediatdy  after- 
wards" in  the  3  &  4  Vict.  c.  24,  s.  2. 
by  which  a  plaintiff  is  deprived  of 
costs,  (if  in  certain  actions  he  recovers 
less  than  40«.  damages,)  mean  within 
a  reasonable  time  after  the  trial.  Pagt 
▼•  Pearce,  815 

JUDGE'S  NOTES. 
See  Judge's  Power,  1. 

JUDGE'S  ORDER. 
See  Wareant  of  Attorket,  9. 

JUDGE'S  POWER. 

1.  Where  a  party  complains  of  an 
erroneous  entry  of  the  verdict  by  the 
Associate,  the  proper  course  is  to  apply 
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to  the  judge  who  tried  the  cause,  to 
correct  the  entry  hy  his  notes.  Where 
such  an  application  has  been  made 
and  the  judge  has  refused  to  make 
any  order,  the  Court  will  not  entertain 
a  motion  to  review  his  decision.  NeW" 
Urn  and  Wife  y.  Harlandand  Another, 

65 
2.  Where  a  judge  at  Chambers  had 
made  an  order  upon  the  plaintiffs  to 
permit  the  defendant  to  inspect  and 
take  a  copy  of  a  promissory  note  upon 
which  the  action  was  brought,  the 
Court  refused  to  grant  a  rule  to  res- 
cind that  order,  altliough  it  was  sworn 
that  no  special  grounds  were  stated  at 
Chambers  upon  which  the  order  was 
founded.  Wooher  and  Another  y. 
Devereux,  67 

JUDGMENT. 

See  Interest. 

Order  of  Court. 

JUDGMENT  AS  IN  CASE  OF 
NONSUIT.     # 

See  Deposit  in  Lieu  of  Bail,  2. 

1.  Where  a  plaintiff  seeks  to  dis- 
charge a  rule  for  judgment  as  in  case 
of  a  nonsuit,  offering  a  stet  processus, 
upon  the  ground  that  the  defendant  is 
insolyent,  it  ought  to  appear  clearly 
from  his  affidavit  that  he  was  not 
aware  of  the  defendant's  insolyeney, 
before  the  commencement  of  the  suit. 
Smith  V.  Davie,  50 

2.  A  rule  absolute  for  judgment  as 
in  case  of  a  nonsuit  having  been  ob- 
tained, a  motion  was  made,  calling 
upon  the  defendant  to  shew  cause, 
why  that  rule  should  not  be  dis- 
charged, upon  the  ground  of  its  hav- 
ing been  moved,  contrary  to  an  alleged 
understanding  between  the  plaintiff's 
attorney,  and  the  defendant's  counsel, 
at  a  conversation  which  took  place 
upon  their  accidentally  meeting  in  the 
street.  The  Court  refused,  upon  that 
ground,  to  discharge  the  rule,  and  to 
set  aside  judgment  as  in  case  of  a 


nonsuit  signed  pursuant  to  it.     Ri' 
chardson  y.  Peto,  73 

3.  A  rule  for  judgment  as  in  case 
of  a  nonsuit,  cannot  be  drawn  up  with 
a  stay  of  proceedings.  Archer  y. 
Smith,  99 

4.  Where  a  plaintiff  has  not  pro- 
ceeded to  trial  pursuant  to  his  notice, 
if  he  sets  up  the  insolvency  of  the  de- 
fendant as  an  excuse  for  the  default, 
he  ought  to  shew,  by  his  affidavit,  in 
terms,  that  the  insolvency  of  the  de- 
fendant was  really  his  reason  for  not 
proceeding  to  trial.  Wainwright  y. 
Gibson,  100 

5.  It  is  a  sufficient  answer  to  a  rule 
for  judgment  as  in  case  of  a  nonsuit, 
that  the  debt  and  costs  have  been 
paid  after  issue  joined,  and  before  the 
rule  was  obtained,  although  the  pay- 
ment has  been  made  without  die 
knowledge  of  the  defendant's  attorney. 
EUae  y.  EUas,  104 

6.  In  a  country  cause  issue  was 
joined  on  the  day  before  Trinity 
Term,  and  no  notice  of  trial  was  given. 
Held,  that  a  motion  for  judgment  as 
in  case  of  a  nonsuit,  in  the  following 
Hilary  Term,  was  premature.  Downet 
y,  Bostock,  241 

7>  If  a  defendant's  attorney,  im- 
properly obtains  possession  of  a  do- 
cument from  a  servant  of  the  plaintiff, 
and  which  is  essential  to  his  case,  it 
is  sufficient  excuse  for  not  proceeding 
to  trial,  pursuant  to  notice.  Cocker 
y.  Shuttleworth,  321 

8.  Where  negotiations  for  the  set- 
tlement of  an  action  have  proceeded, 
until  it  is  too  late  for  a  plaintiff  to 
give  notice  of  trial,  according  to  the 
practice  of  the  Court,  and  the  defend- 
ant obtains  a  rule  for  judgment  as  in 
case  of  a  nonsuit,  the  Court  will  dis- 
charge the  rule  with  costs.  Alford 
y.  Fellowes,  326 

9.  On  discharging  a  rule  for  judg- 
ment as  in  case  of  a  nonsuit,  on  a  per- 
emptory undertaking,  the  Court  will 
not  impose  the  term  of  the  plaintiff's 
givingsecurity  for  costs,  on  the  ground 
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of  his  haTing  made  an  aMignment  of 
his  property  for  the  benefit  of  his  cre- 
ditors, previous  to  the  oommencement 
of  the  action.     Solonum  v.  Leek^  361 

10.  Where  the  plaintiff  proceeded 
against  the  defendant,  both  at  law  and 
in  equity,  but  elected  to  proceed  in 
the  Court  of  Chancery,  default  having 
been  made,  the  defendant  was  held  to 
be  entitled  to  judgment  as  in  case  of 
a  nonsuit.     Johnstone  v.  Pring^    395 

11.  In  order  to  discharge  a  rule  for 
judgment  as  in  case  of  a  nonsuit,  on 
the  ground  of  the  defendant's  insol- 
vency, it  must  appear  on  the  plaintiff's 
affidavit,  that  the  knowledge  of  the 
insolvency  reached  the  plaintiff  since 
the  last  step  taken  by  him  towards 
bringing  the  case  to  trial.  FUher  v. 
Lediardf  545 

12.  In  order  to  render  the  insol- 
vency of  a  defendant  a  valid  ground 
for  not  proceeding  to  trial,  it  must  be 
shewn  that  the  knowledge  of  that  fact 
did  not  come  to  the  plaintiff  before 
the  last  step  taken  by  him  in  the 
cause.     Topping  v.  Brown,  582 

13.  Judgment  as  in  case  of  a  non- 
suit, may  be  obtained  in  an  ejectment, 
if  issue  has  been  joined,  although 
through  the  default  of  the  lessor  of  the 
plaintiff,  no  consent  rule  has  been 
actually  drawn  up,  the  tenant  in  pos- 
session having  appeared  and  pleaded. 
Doe  d.  WiUiams  v.  Smith,  1011 

JUDGMENT  NUNC  PRO  TUNC. 

Where  an  instalment  on  a  cognovit 
became  due,  afVer  the  death  of  a  de- 
fendant, the  Court  refused  to  allow 
judgment  to  be  entered  up  on  the 
cognovit  nunc  pro  tunc.  Blackburn 
v.  Godrickf  337 

JUDGMENT  RECOVERED. 
See  Stating  Proceedings,  2. 

JUDGMENT,  (SIGNING). 
Where  it  is  questionable  whether 


sufficient  notice  has  been  given  to  the 
defendant  of  a  declaration  having  been 
filed,  the  plaintiff  must  sign  judgment 
for  want  of  a  plea  at  his  own  peril, 
and  the  Court  will  not  assist,  by  giv- 
ing him  leave  to  take  such  a  proceed- 
ing.    Spriggings  v.  fFhUe,  1000 

JUDICIAL  NOTICB. 

See  Arbitratiod,  5. 

Warrant  op  Attorney,  13. 

Judicial  notice  will  not  be  taken  by 
the  Court  that  a  particular  street  is 
not  in  a  certain  county,  although  it 
may  be  generally  known  to  be  si- 
tuated in  another.  Humphrey  v. 
Budd^  1000 

JURAT. 

See  Affidavit,  4,  6. 
Small  Debtor,  2. 

JURISDICTION,  (OF  JUSTICES). 

The  4&  5  Wm.  4,  e.  51,  lequiies 
that  a  summons  to  appear  before  jna- 
tices,  and  answer  a  summons  under 
the  statute,  shall  be  served  ten  days 
'*at  least"  before  the  hearing.  A 
party  was  summoned  on  the  SOth  day 
of  the  month  to  appear  on  the  30th, 
and  was  convicted  for  de&ult  of  ap- 
pearance. Held,  that  the  jusdoes 
had  no  jurisdiction,  as  the  ten  days 
must  be  redconed  ezdusive  of  the  day 
of  serving  the  summons,  and  that  of 
convicting  the  defendant.  MiiekeU 
▼.  Fatter^  6S7 

JURISDICTION,  (OF  SHERIFF). 
See  Writ  of  Trlal,  2. 

JUSTICES,    (JURISDICTION 

OF). 

See  Jurisdiction  op  Justicxs. 

LACHES. 
See  Affidavit,  (FitiNo). 


MAGISTRATE. 
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See  Arbitration,  15. 
Distringas,  7* 
Good  Faith,  1. 
Irregularity,  3,  4. 
Issue. 

Notice  to  QtUIT. 
Prisoner. 
Scire  Facias. 
Sheriff's  Return,  S. 
Waiver. 
Writ  of  Trial,  2. 

LANDLORD  AND  TENANT. 

See  Videlicet. 

In  an  order  by  magistrates,  under 
11  Geo.  2,  c.  19,  8.  4,  it  is  necessary 
that  the  offence  should  be  charged*  to 
have  been  committed  '*  wilfully  and 
knowingly."  Regina  v.  The  Justices 
of  Radnorshire^  90 

LIBEL. 
See  Criminal  Information. 

LIBERUM  TENEMENTUM. 
See  Plea,  3. 

LIMITATIONS,  (STATUTE  OF). 
See  Statute  of  Limitations. 

LOTTERY. 

Proceedings  for  the  recovery  of 
penalties  relating  to  lotteries,  contrary 
to  the  42  Geo.  3,  c.  119,  must,  since 
the  46  Geo.  3,  c.  46,  8.  59,  be  sued 
for  in  the  name  of  the  Attorney  Gen- 
eral, and  not  before  magistrates,  whe- 
ther the  lotteries  are  private  or  state 
lotteries.       Regina    v.     Tuddenham, 

937 

LUNATIC. 

See  Articled  Clerk,  4. 
Ejectment,  13. 

MAGISTRATE. 
See  Landlord  and  Tenant. 


MANDAMUS. 

See  Appeal,  (Hearino). 
Bastard,  5. 
Quarter  Sessions. 
Railway. 

Security  for  Costs,  2. 
Witness,  2. 

In  a  case  in  which,  by  agreement, 
between  the  parties,  an  application 
was  made  for  a  mandamus,  merely 
with  a  view  to  obtain  the  opinion  of 
the  Court  whether  on  the  construc- 
tion of  a  private  act,  the  proceeding 
by  mandamus  was  the  proper  one,  the 
Court  stopped  the  argument,  and  re- 
fused to  give  any  decision.  Regina 
V.  The  Directors  of  the  Blackway 
Railway,  558 

MANSLAUGHTER. 
See  CoRONSR*8  Inquisition. 

MARKSWOMAN. 
See  Small  Debtor,  2. 

MARRIED  WOMAN. 

See  Acknowledgment  by  Married 

Woman. 

MARSHAL. 
See  Plea,  6. 

MASTER'S  DISCRETION. 
See  Taxation,  1,  4,  6,  7. 

MATERIAL  ISSUE. 
See  Plea«  (Striking  out). 

MEMBER  OF  PARLIAMENT. 
See  Outlawry. 

MERCHANTS  ACCOUNTS. 
See  Statute  of  Limitations. 
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NEW  TRIAL. 


NONSUIT. 


MERITS. 

See  Brighton  Court  of  Requests,  4. 
New  Trial,  S. 

MESNE  PROFITS, 

See  Videlicet. 

MESSENGER. 
See  Ejectment,  9. 

MISADVENTURE. 
See  Coroner's  iNauisiTioN. 

MISPRISION  (OF  CLERK.) 
See  Judge's  Certificate,  8. 

MORTGAGOR  AND  MORT- 
GAGEE. 

See  Relation. 

MUNICIPAL  CORPORATION 

ACT. 

See  Costs,  3. 

NEGATIVE  PREGNANT. 

See  Demurrer,  (Friyolous,)  2. 
Plea,  5. 

NEW  ASSIGNMENT. 
See  Costs,  4. 

NEW  TRIAL. 

See  Special  Case. 

1.  The  fact  of  the  person  acting  as 
deputy  for  the  sheriff,  being  attorney 
for  the  defendant,  is  not  a  ground  for 
obtaining  a  new  trial.  Briggs  ▼. 
SowUm,  105 

3.  An  application  for  a  new  trial 
in  a  cause  tried  on  a  writ  of  trial,  in 
Vacation,  must  be  made  within  the 
first  four  days  of  the  following  term, 
and  if  the  notes  of  the  trial  cannot  be 
procured,  an  application  must  be  made 
within  the  four  days,  for  further  time 
to  make  the  application.  fVilHams 
V.  Andrews^  122 


3.  Where  the  lessor  of  the  plain- 
tiff in  ejectment  has  been  nonsuited  at 
the  trial,  in  default  of  the  defendant's 
appearance  to  confess  lease,  entry, 
and  ouster,  the  latter  may  have  a  new 
trial  on  the  merits,  on  payment  of  costi 
as  between  party  and  party,  and  not 
as  between  attorney  and  client.  Doe 
dem.  Cooling  y.  Appleby ^  556 

4.  Where  a  cause  has  been  tried 
before  the  under  sheri£^  and  a  new 
trial  is  directed,  it  may  be  made  part 
of  the  rule  for  that  purpose,  that  the 
cause  should  be  tried  before  the  su- 
perior Court,  and  a  separate  applica- 
tion for  that  purpose  is  not  neoessaiy. 
Moggeridge  ▼.  Drewt  1042 

NOLLE  PROSEQUI. 
See  Costs,  4. 

NOMINAL  PLAINTIFF. 
See  Declaration,  1 . 

NON  ASSUMPSIT. 
See  Plea,  IS. 

NUNaUAM  INDEBITATUS. 
See  Plea,  9. 

NON  OBSTANTE  VEREDICTO. 

See  CoTENANTg  2. 

Plea,  15. 

NON  PROS. 

Judgment  of  non  pros  for  not  de- 
claring cannot  be  signed  before  the 
end  of  the  Term  next  after  an  ap* 
pearance  is  entered.   Foeier  ▼.  iVyme, 

749 

* 

NONSUIT. 

Where  a  plaintiff  of  his  own  ae^ 
cord,  elects  to  be  nonsuited,  he  cannot 
afterwards  move  to  set  aside  that  non- 
suit. Bamee  and  Others  ▼.  WkiU- 
man,  181 


r 


NOTICE  (TO  QUIT.) 

NOT  GUILTY. 
See  Plea,  16, 17. 

NOTES  OF  JUDGE. 
See  Judge's  Power,  1. 

NOTICE* 

See  Certiorari,  1. 
Plea,  4. 

NOTICE  (OF  DECLARATION.) 

See  Variance,  1 . 

NOTICE  (OF  DISHONOUR.) 

A  count  on  a  banker's  check  al- 
leged that  it  had  been  drawn  by  the 
defendant  upon  a  banking  firm  ;  that 
it  had  been  presented  for  payment, 
and  had  not  been  paid;  that  the 
bankers  had  no  effects  of  the  defend* 
ant,  and  that  the  defendant  had  sus- 
tained no  damages  by  reason  of  his 
having  received  no  notice  of  dishonour 
of  the  check  :  Held,  on  general  de- 
murrer, that  the  declaration  disclosed 
a  sufficient  excuse  for  the  want  of 
notice  of  dishonour*     Kemble  v.  MiUs, 

446 

NOTICE  (TO  PRODUCE.) 

On  an  appeal  against  an  order  of 
removal,  it  is  the  duty  of  the  appel- 
lants to  produce  the  original  order, 
and  if  it  is  in  the  hands  of  the  re- 
spondents, the  appellants  cannot  put 
in  evidence  the  copy  which  has  been 
served  upon  them,  unless  they  have 
given  notice  to  the  respondents  to 
produce  the  original.  The  Queen  v. 
The  Juttiees  of  SusseXf  125 

NOTICE  (TO  QUIT.) 

If  a  notice  to  quit  is  served  on  the 
tenant's  wife,  at  the  house,  accom- 
panied by  a  statement  that  the  paper 

VOL.    IX. 


NOTICE,  &c.         109S 

delivered,  is  *'  a  notice  of  discharge," 
it  is  sufficient     Smith  v.  Clarkt  202 

NOTICE  (OF  RENDER.) 
See  Render,  2. 

NOTICE  (TO  JUSTICES.) 

1.  The  notice  to  justices,  required 
by  the  13  Geo.  2,  c.  18,  s.  5,  for  re« 
moving  their  order  by  certiorari, 
should  state  the  name  of  the  party 
intending  to  sue  forth  the  writ ;  and 
on  motion  for  the  certiorari,  the  Court 
must  be  satisfied  on  the  affidavits, 
that  the  party  so  named  is  the  party 
by  whom  I  or  on  whose  behalf,  the 
notice  was  given,  and  the  application 
is  made.  Regina  v.  The  Justices  of 
Shrewsbury  and  Salop,  501 

2.  The  justices,  on  whom  the  notice 
was  served,  must  be  identified  with 
the  justices  who  made  the  order,     lb. 

3.  It  is  not  sufficient  if  it  appears 
on  the  affidavits,  that  an  order  of  the 
same  date,  and  to  the  effect  described 
in  the  notice,  was  made  by  justices  of 
the  same  name  as  those  to  whom  no- 
tice was  given,  lb* 

4.  Enlarging  the  rule  nisi,  by  con- 
sent, will  not  cure  objections  to  the 
notice.  lb, 

5.  Notice  of  an  intended  applica- 
tion for  a  certiorari  to  remove  an  order 
of  justices  in  Quarter  Sessions,  made 
on  the  hearing  of  an  appeal,  stated 
the  names  of  the  appellant  and  of  the 
respondent,  and  was  signed  by  J.  B., 
attorney  for  the  respondents,  and  the 
notice  was  given  to  three  justices, 
who  were  sworn  to  have  been  present 
at  the  trial  and  hearing  of  the  appeal ; 
Held,  a  sufficient  notice  nnder  stat. 
13  G^.  2,  c,  18,  s.  5.     Regina  v. 
The  Justices  of  WiUs,  524 

6.  Where  an  order  of  Sessions  has 
been  returned  to  this  Court  under  a 
certiorari,  and  a  rule  is  then  obtained, 
to  quash  the  order,  it  is  a  good  pre- 
liminary objection  to  an  argument  on 
such  role  that  no  notice  of  it  has  been 

B  B  B  B 
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OUTLAWRY. 


PAROL  AGREEMENT. 


served  on  the  justices  who  made  the 
order,  although  served  on  the  parties 
interested  in  supporting  it.  Regina 
V.  Spackmaut  in  re  the  Blandford 
Roads,  1 060 

NUISANCE. 
See  Judge's  Certificate,  1. 

NULLITY. 

See  Plea,  2. 
Waiver,  1. 

OFFICE,  (COPIES  OF  AFFI- 
DAVITS). 

Where  a  counsel,  on  appearing  to 
show  cause,  is  not  prepared  with 
office  copies  of  the  affidavits,  on  which 
a  rule  has  been  obtained,  it  is  a  mat- 
ter of  discretion  in  the  Court,  whether 
time  shall  be  allowed  to  tsike  office 
copies.     In  the  tnaiter  of  Rogers,  926 

ORDER  (OF  AFFILIATION)- 
See  Bastaed,  3. 

ORDER,  (OF  COURT). 

An  order  of  the  Court  of  Chancery, 
requiring  the  defendants  in  a  suit  to 
pay  a  certain  sum  into  the  Bank  wfth 
the  privity  of  the  Accountant  General, 
to  the  credit  of  the  cause,  is  not  an 
order,  which  has  the  effect  of  a  judg- 
ment within  the  provisions  of  the  1  & 
2 Vict.  c.  1 1 0,  s,  1 8.  Gibbs  v.  Pike,  78 1 

ORDER  (OF  JUDGE). 
See  y^TABRANT  OF  Attorney,  9. 

ORDER,  (OF  REMOVAL). 
See  Notice,  (to  Produce). 

ORIGINAL  DOCUMENT. 
See  Public  Document. 

OUTLAWRY. 
See  Distringas,  13. 
In  an  action  againat  a  member  of 


Parliament,  it  is  incompetent  fiirtJie 
plaintiff,  either  upon  mesne  or  final 
process,  to  sue  out  writs  for  the  pv- 
pose  of  proceeding  to  outlawry,  al- 
though he  may  have  no  present  in- 
tention of  puttiug  them  in  ezeeiitio&. 
Cassidy  y.  Steuart,  M.P.^  366 

OVERSEERS. 

Where  justices  met  in  petty  ses- 
sions to  appoint  oyerseers,  in  dne 
time,  after  the  25th  of  March,  pur- 
suant  to  the  54  Geo.  3,  c.  91,  and, 
in  consequence  of  a  diflicnlty  with 
respect  to  certain  appointments,  they 
adjourned  the  consideration  of  those 
appointments  to  a  day  more  than 
fourteen  days  from  the  25th  of  Mardi, 
an  appointment  made  with  respect  to 
them  on  such  day  of  adjournment  was 
held  good,  as  the  sessions  had  become 
possessed  of  the  subject  matter  :  and 
other  appointments  made  for  the  same 
township  by  other  justices,  within 
fourteen  days  after  the  25th  March, 
inyalid.  Regina  ▼.  Sneyd  and  An* 
other^  1001 

OYER. 

Where  a  defendant  pleads  an  in- 
denture, and  the  plaintiff  craTes  oyer, 
and  then,  without  setting  forth  the 
indenture  on  the  record,  replies  non 
est  factum,  and  adds  the  similiter  for 
the  defendant,  and  delivers  the  iasoe 
with  notice  of  trial,  the  defendant  may 
return  the  issue,  and  pray  that  the 
deed  may  be  enrolled,  and  if  plain- 
tiff afterwards  proceeds  to  trni  npon 
the  issue  as  originally  delivered,  it  b 
irregular,  and  the  Court  will  set  aside 
the  verdict.     Smith  v.  Jennings,    155 

PARLIAMENT,  (MEMBER  OF). 
See  Outlawry. 

PAROL  AGREEMENT. 
See  Pkba,  15. 
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PARTICULARS. 

K  SefMCf  that  on  a  reference  to 
arbitration,  the  particulars  of  the  plain* 
tifTa  demand  are  not  necessarily  be- 
fore the  arbitrator,  therefore,  if  the 
defendant  seeks  to  restrict  the  plain- 
tiff's claim  to  the  amount  of  the  par* 
ticulars,  he  should  produce  them. 
Kenrieh  v.  Phillips^  808 

2.  A  notice  of  declaration  was 
served  on  the  defendant,  dated  8th  of 
January,  1840,  instead  of  1841,  but 
attached  to  it  was  a  bill  of  particulars, 
correctly  dated ;  the  action  had  been 
commenced  in  May,  1840:  Held, 
that  the  defendant  could  not  have 
been  misled  by  the  erroneous  date, 
and  the  Court  refused  to  set  aside  the 
notice.     Coates  v.  Sandy,  381 

3.  A  plaintiff  erroneously  inserted 
in  the  particulars  of  demand,  as  among 
the  payments  for  which  he  gave  credit, 
an  article^  which,  in  fact,  had  not  been 
paid  for,  but  returned :  Heldt  that  the 
judge  rightly  left  it  to  the  jury  to  say 
whether,  in  fact,  the  balance  of  the 
whole  account  was  or  not  in  the  plain- 
tiff's favour.    Lambe  v  MiekkthtoaUet 

531 

PARTNER. 

See  AtTACHHEMT,  7. 

Condition. 
Ejectment,  16. 

The  plaintiff  sued  three  defendants 
upon  a  bill  of  exchange,  for  49L 
148.  6d.  The  contract  upon  which 
the  amount  of  the  bill  accrued  due 
was  entered  into,  before  the  partner- 
ship of  one  of  the  defendants ;  but  a 
part  of  the  debt,  the  consideration  of 
the  bill,  was  incurred  after  the  com- 
mencement of  the  partnership  :  Held, 
that  the  plaintiff  was  entitled  to  a 
verdict  against  all  the  members  of  the 
partnership  for  the  amount  of  debt 
incurred  subsequently  to  the  com- 
mencement of  the  partnership.  fVihon 
V.  Bailey,  Potter,  dnd  Lewie,  18 


PATENT. 
See  Judoa's  Certificate,  4* 

PAYMENT  INTO  COURT. 

In  an  action  of  assumpsit  agaitist 
two  defendants,  the  declaration  cou" 
tained  an  indebitatus  count  for  work 
and  labour,  and  the  ordinary  money 
counts ;  the  amount  claimed  was  44/. 
\28,  4d,  The  defendants  jointly  paid 
into  Court  the  sum  of  30/.,  and 
pleaded  that  beyond  that  amount  they 
did  not  promise :  Held,  that  by  that 
payment  into  Court,  the  defendants 
admitted  their  liability  only  as  far  as 
the  30/.,  and  were  entitled  to  dispute 
their  further  liability.  Archer,  Gent., 
one  ^Ct,  V.  English  and  Walker,     21 

2.  Where  the  declaration  is  upon 
a  special  contract,  and  the  defendant 
pays  money  into  Court,  that  payment 
admits  the  whole  contract,  /&• 

PEREMPTORY  UNDER- 
TAKING. 

The  Court  will,  under  certain  cir« 
cumstances,  and  on  payment  of  costs, 
permit  a  plaintiff  to  enlarge,  by  the 
period  of  four  months,  the  time  for 
fulfilling  a  peremptory  undertaking* 
WyaU  V.  Nickolh,  327 

PETTY  SESSIONS. 
See  Overseers. 

PLAINT. 
See  Brighton  Court  of  Requests,  2« 

PLAINTIFFS,  (SEVERAL). 
See  Small  Debtor,  4. 

PLEA. 

See  Covenant,  3. 
Declaration,  4. 
Statute,  (description  or). 

1 .  A  plea  of  the  general  isaue  **  by 

B  B  B  B    2 
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statute/'  is  within  the  meaning  and 
operation  of  the  rales  of  H.  T.,  4  Wm. 
4,  and  the  Court  will  not  suffer  the 
defendant  to  put  it  on  the  record,  to- 
gether with  a  special  plea  raising  the 
same  grounds  of  defence.  Legge  v. 
Boyd,  39 

2.  A  plea  dated  and  delivered  on 
the  23rd  of  October,  is  a  mere  nullity, 
and,  it  seems,  that  the  plaintiff  may 
sign  judgment  as  for  want  of  a  plea, 
but  if  he  applies  to  the  Court  to  set  it 
aside,  he  must  come  within  four  days 
from  the  expiration  of  the  time  to 
plead.     MiUs  T,  Brown,  151 

3.  Thepleaofliberum  tenementum, 
admits  the  plaintiff's  possession,  and 
renders  it  incumbent  on  the  defendant 
to  prove  title,  either  by  deed  or  by 
shewing  twenty  years'  actual  posses- 
sion.    Grice  v.  LeveVf  246 

4.  A  declaration  stated  in  consi- 
deration that  R.  J.,  at  the  request  of 
defendant,  would,  by  writing  obliga- 
tory, acknowledge  himself  bound  to 
W.  J.  in  the  penal  sum  of  600/.,  to 
be  paid  to  W.  J.,  the  defendant  would 
indemify  R.  J.,  his  executors,  &c., 
from  any  loss  by  reason  of  his  exe- 
cuting the  said  writing  obligatory ;  it 
then  alleged  the  execution  of  the  bond 
by  R.  J.,  his  death,  and  grant  of  ad* 
ministration  to  plaijitiff,  and  stated,  as 
a  breach,  that  plaintiff,  as  administra- 
trix, was  called  upon,  and  forced,  and 
obliged  to  pay  the  sum  secured  by  the 
writing  obligatory,  and  also  a  further 
sum  for  costs,  &c. 

Plea,  that  plaintiff  was  not  called 
upon,  or  forced  or  obliged  to  pay  the 
said  monies,  nor  was  the  plaintiff 
damnified  modo  et  form&.  At  the 
trial,  it  appeared  that  the  bond  was 
conditioned  for  payment,  after  six 
months*  noiieet  and  there  was  no  evi- 
dence that  notice  had  been  given  to 
plaintiff  before  payment. 

Heldt  that  the  objection  as  to  want 
of  notice  could  not  be  taken  on  these 
pleadings,  and  that  in  order  to  raise 
it,  the  defendant  should  have  set  out 


the  condition  of  the  bond  in  the  plea, 
and  averred  that  no  notice  had  been 
given.  Jones^  AdmututraJhix  of  R^ 
Jones  v.  fViUiams,  258 

5.  To  debt  on  bond  given  as  a  se- 
curity for  the  due  performance  of  the 
oflSce  of  collector  of  rates,  and  condi- 
tioned for  payment  of  all  monies  re- 
ceived "  by  virtue,  and  for  the  per- 
poses  of  a  certain  act  of  Parliament, 
and  relative  to  the  collectorsbTp  of 
such  rates,"  the  defendant  pleaded, 
that  "no  rate  was  made,  or  in  any 
way  existed,  which  he  coald  legally 
and  according  to  law,  collect  or  get 
in,  or  could  legally,  or  according  to 
law,  demand  or  obtain  by  virtue  of 
his  said  oflSce,  and  that  he  did  not, 
during  the  continuance  of  his  appoints 
ment,  legally  receive  any  money,  by 
virtue,  or  for  the  purposes  of  the  said 
act,  or  relative  to  the  collectorship  of 
the  said  rates. 

Heldt  that  the  former  part  of  the 
plea  would  have  been  held  bad  on 
special  demurrer,  as  a  negative  pr^- 
nant,  for  not  shewing  in  what  way 
the  rate  was  illegal,  but  those  objec- 
tions not  having  been  raised,  the  latter 
averment  afforded  a  substantial  an- 
swer to  the  action.  Wthh  v.  James 
and  Others^  314 

6.  To  an  action  against  the  Mar- 
shall for  an  escape,  the  defendant 
pleaded,  that  after  the  alleged  escape 
of  the  prisoner,  he,  before  the  com- 
mencement of  the  suit,  and  before  the 
defendant  had  notice  of  such  escape, 
voluntarily  and  of  his  own  accord  re- 
turned again  into  the  custody  of  the 
defendant,  and  that  he,  the  said  de- 
fendant, did  thereupon  then  keep  and 
detain,  and  always  from  thence  hi- 
therto bath  kept  and  detained,  and 
before  and  at  the  commencement  of 
this  suit,  kept  and  detained,  "and 
still  doth  keep  and  detain  the  said 
prisoner  in  his  custody  as  sndi  Mar- 
shal, in  execution,  at  the  suit  of  the 
plaintiff:"  HeU  that  under  the  terms 
of  the  plea,  evidence  of  an  escape 
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since  the  commencement  of  the  suitt 
was  inadmissihle.  Davis  ▼.  Chap* 
man,  645 

7.  The  plaintiff  obtained  a  judg- 
ment in  an  action  against  a  public  of- 
ficer, under  the  provisions  of  the  7 
Geo.  4,  c.  46 ;  and  subsequently  sued 
out  a  writ  of  sci.  &.,  against  fifteen 
persons,  whom  he  charged  as  members 
of  the  corporation,  of  which  the  origi* 
nal  defendant  was  the  representative 
public  officer ;  the  sheriff  returned  as 
to  all  the  defendants  that  they  had 
nothing,  and  were  not  to  be  found  in 
his  bailiwick;  twelve  of  the  defend- 
ants voluntarily  appeared,    and   the 
plaintiffs  declared  against  them :  Upon 
demurrer,  assigning  for  cause,  that  it 
did  not  appear  that  the  then  defend- 
ants who  had  not  come  forward,  were 
included  in  the  proceedings,  it  was 
held,   that  such  an   objection  could 
only  be  an  irregularity,   and   to  be 
taken  advantage  of,  on  motion  under 
the  Stat.  4  Anne,  c.  16,  and  not  upon 
demurrer ;  that  the  objection  of  non- 
joinder could  not  be  raised  upon  de- 
murrer,  because  there  was  nothing, 
on  the  face  of  the  record,  to  shew 
that  the  three  defendants,  in  question, 
were  alive,  and  that  the  writ  could 
not,  therefore,  be  abated,  on  the  ground 
of  non-joinder ;  and,  also,  that  as  by 
the  terms  of  the  statute,  7  Geo.  4,  c. 
46,  such  persons  as  are  sued,  being 
members  of  the  co-partnership,  have 
their  remedy  for  contribution  against 
the  other  members  of  the  same  corpo- 
ration, though  not  joined  with  them 
in  the  declaration  in   scire  facias,  a 
plea  in  abatement  for  non-joinder  of 
those  other  members  would  be  bad, 
and  a  demurrer  to  the  declaration  for 
the  same  cause,  therefore,  could  not  be 
sustained.    The  plaintiffs  declared,  in 
scire  facias,  reciting  a  judgment  reco- 
vered against  one  W.  M.,  one  of  the 
public  registered  officers,  for  the  time 
being,  of  the  Imperial  Rank  of  Eng- 
land, under  the  stat.  7  Geo.  4,  c.  46, 
and  prayed  judgment  against  certain 


members  of  the  co-partnership,  carry- 
ing on  the  business  of  the  Bank :  Plea, 
that  at  the  time  of  the  recovery  of  the 
judgment  against  W.  M.,  the  said  W. 
M.  was  not  one  of  the  public  officers 
of  the  said  corporation ;  conclusion  to 
the  country  :  Held^  on  demurrer,  that 
the  plea  admitted  that  W.  M.  was 
sued  as  a  public  officer,  and  that  in 
denying  that  he  was  such  public  officer 
at  the  time  of  the  recovery,  it  intro- 
duced new  matter  upon  the  record,  in 
respect  of  which,  the  plea  should  have 
concluded  with  a  verification,  and  not 
to  the  country :  Held  also,  that  such 
a  plea  insufficiently  stated  a  defence 
that  W.  M.  had  ceased  to  be  the  public 
officer  of  the  Company,  after  the  com- 
mencement of  the  original  suit,  and 
before  judgment  recovered. 

Qu€Bry4  where  a  defendant  sought 
to  avail  himself,  in  such  a  case,  of  a 
defence,  that  the  judgment  was  ob- 
tained by  fraud  and  collusion  between 
the  plaintiff  and  the  public  officer,  how 
he  should  take  advantage  of  that  de- 
fence. Fowler  and  Others  v.  Richer^ 
by  and  Others,  682 

8.  To  trespass  for  breaking  and 
entering  the  plaintiff's  house  and  seiz- 
ing his  goods,  the  defendant  pleaded 
that  an  action  was  brought  by  him 
against  the  plaintiff  which  was  referred 
to  arbitration,  and  that  the  arbitrator 
awarded  a  certiun  sum  to  be  due  to 
the  defendant,  and  ordered  the  plain- 
tiff to  pay  it  on  a  certain  day,  which 
the  plaintiff  having  refused  to  do,  the 
defendant  issued  a  writ  of  fi.  fa.,  and 
levied  on  the  plaintiff's  goods.  Re- 
plication, that  by  a  rule  of  Court,  the 
said  writ  was  ordered  to  be  set  aside 
for  irregularity  :  Rejoinder,  by  way  of 
estoppel,  that  afier  the  making  of  the 
rule  of  Court,  the  plaintiff  ruled  the 
sheriff  to  return  the  writ :  Held,  upon 
special  demurrer  to  the  rejoinder,  that 
the  replication  was  good,  and  that  it 
was  unnecessary  to  aver  that  the  rule 
of  Court  was  acted  on. 

Secondly,  that  the  act  of  ruling  the 
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sheriff  to  return  the  writ,  did  not  estop 
the  plaintiff  from  shewing  that  the 
writ  was  not  a  good  writ ;  neither  did 
the  filing  of  record  affirm  the  existence 
of  a  void  writ. 

Thirdly,  that  the  1  &  2  Vict.  c.  1 10, 
s.  18,  does  not  authorize  a  party  to 
issue  execution  for  money  ordered  to 
be  paid  by  an  award. 

Hald  also,  that  though  the  statute 
does  not  authorize  execution  unless 
the  amount  appears  by  the  order,  yet 
execution  may  issue  for  costs  when 
ascertained  by  the  officer,  and  that  it 
is  not  necessary  there  should  be  an 
order  afler  the  officer  has  taxed. 
Jones  y.  William  and  Others^       702 

9.  To  debt  for  goods  sold,  &c.  the 
defendant  pleaded  nunquam  indebi- 
tatus, except  as  to  5/.  10s.  Set.,  and  as 
to  that  sum,  he  pleaded  against  the 
further  maintenance  of  the  action, 
payment  of  5/.  Ids.  Id.  in  full  satis- 
faction and  discharge  of  all  the  causes 
of  action,  relating  to  bl,  10s.  d«{., 
taking  no  notice  of  the  damages  and 
costs. 

Heldf  on  special  demurrer,  that  the 
plea  was  good,  and  that  the  plaintiff 
might  sign  jui^Brmeut  for  any  damage 
unanswered,     Henry  ▼.  Earl^       725 

10.  A  declaration  stated  that  the 
plaintiff  put  up  to  sale  by  auction, 
certain  premises  subject  to  the  condi- 
tions that  the  purchaser  should  com- 
plete the  purchase  on  a  certain  day, 
and  that  the  vendor  should  deduce  a 
good  title  to  the  premises  commencing 
with  the  lease  under  which  they  were 
held ;  it  then  alleged  that  although 
the  plaintiff  did  deduce  a  good  title, 
&c.,  yet  the  defendant  did  not  com- 
plete the  purchase:  Plea,  that  the 
premises  were  demised  by  L.  to  B., 
for  a  term  of  years,  subject  to  a  cove- 
nant by  B.  to  repair,  and  in  the  event 
of  his  not  repairing,  that  L.  might 
enter,  that  the  interest  of  B.  vested  in 
the  plaintiff  who  suffered  the  premises 
to  be  out  of  repair,  at  the  time  of  the 
sale,  so  that  the  term  might  be  de- 


termined at  the  option  of  L.  HeU 
bad,  as  amounting  to  an  argamentative 
traverse,  that  the  plaintiff  deduced  a 
good  title.     Wheeler  v.  Wright,   729 

11.  Where  a  special  plea  requiring 
counsel's  signature,  is  delivered  with- 
out it,  the  plaintiff  may  sign  judgment, 
notwithstanding  there  are  other  pleas 
to  the  whole  declaration,  which  do  not 
require  counsel's  signatnre.  Shield 
V.  Twigg,  751 

12.  The  defendant  having  pleaded 
not  guilty,  "  by  statute,"  the  Court, 
upon  affidavit  that  the  plaintiff  could 
not  discover  the  statute,  ordered  the 
defendant  to  point  it  out,  or  that  the 
words  "  by  statute,"  be  strack  out  of 
the  margin  of  the  plea.  Coy  v.  Lord 
Forrester^  770 

13.  Under  the  plea  of  non  aasnropsit 
to  a  count  on  an  account  stated,  the 
defendant  may  shew  that  there  were 
errors  in  the  account.  Thonuu,  Ad- 
ministrator ,  ^c,  of  W,  ThonuUt  v. 
Hawkes,  and  Another,  801 

14.  The  plaintiff  declared  for  16^L 
16s.  being  the  amount  of  rent  claimed 
to  be  due  in  respect  of  the  use  and 
occupation  of  apartments  in  his  bonse 
by  the  defendant,  for  one  year  at  a  cer- 
tain weekly  rent  from  the  25th  of 
February,  1839,  to  the  24th  of  Febru- 
ary, 1840.  The  defendant  pleaded  as 
to  so  much  of  the  rent  claimed  as  ac- 
crued due,  *'  before  and  on  the  27th  of 
July,  1839,"  payment  Held,  that 
the  plea  was  uncertain,  the  period  be- 
tween the  25th  of  February,  and  the 
27th  of  July,  being  twenty-one  weeks 
and  five  days,  and,  that  the  words 
'*  and  on"  could  not  be  rejected  so  as 
to  render  the  plea  applicable  only  to 
the  period  of  twenty-one  weeks. 
Dunn  V.  Di  Nuovo,  841 

15.  The  plaintiff  declared  in  cove- 
nant, and  the  declaration  all^;ed  the 
making  of  a  lease  in  the  lifetime  of  J. 
W.,  of  whom  the  plaintiff  was  survi- 
ving executor,  by  which  certain  pre- 
mises were  demised  to  the  defendant 
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for  a  term«  co?enaiit8  being  contained 
in  the  instrument  to  repair  and  main- 
tain all  erections  and  improvements 
on  the  demised  premises,  and  to  sur- 
render and  yield  up  the  premises  with 
all  such  improTements,  &c.,  being  well 
and    sufficiently    maintained,    &c.  ; 
breach,  alleging  the  making  of  a  green- 
house,  which  was  an  erection  and  im- 
provement on  the  premises,  and  its 
removal  before  the  yielding  up  of  the 
premises.   The  defendant  pleaded  that 
he  assigned  the  premises  to  one  T.  J. 
B.,  who  assigned  them  to  J.  P.,  who 
assigned  them  to  W.  H.,  and  that  it 
was  agreed  between  the  testator  and 
the  said  W.  H.,  and  the  said  testator 
then  promised  the  said  W.  H.,  that  if 
he  would  make  and  set  up  a  certain 
improvement,  to  wit,  a  green-house, 
in  and  upon  the  demised  pemises,  he 
should  be  at  liberty  to  pull  down  and 
remove  the  same :    Replication,   de 
injuria.     At  the  trial  of  the  cause,  the 
jury  returned  a  verdict  for  the  defen- 
dant on  the  issue,  but  assessed  con- 
ditional   damages    to    the    plaintiff. 
Upon  motion  for  judgment  non  ob- 
stante veredicto  ;  Held,  that  the  plea 
was  ill,  as  setting  up  a  parol  agree- 
ment to  vary  a  contract  under  seal. 
F.  T,  We$t,  Executor  of  John  West,  v. 
Blakevbay,  846 

16.  Where  a  defendant  in  an  action 
of  trespass  and  false  imprisonment, 
seeks  to  give  the  special  matter  in  evi- 
dence, under  a  plea  of  not  guilty,  by 
virtue  ofthe  provisions  of  the  10  Geo. 
4,  c.  44,  s.  41,  it  is  necessary  that  he 
should  insert  the  word,  "  by  statute" 
in  the  margin  of  the  plea,  in  obedience 
to  the  R.  G.,  T.  T.,  1  Vict.,  notwith- 
standing the  provisions  of  the  3  &  4 
Wm«  4,  c.  42,  s.  1,  (in  pursuance  of 
which  the  rule  of  T.  T.,  1  Vict,  was 
framed)  that  no  rule  or  order  made  by 
virtue  of  its  enactments,  shall  have  the 
effect  of  depriving  any  person  of  the 
power  of  pleading  the  general  issue, 
and  giving  the  special  matter  in  evi- 
dence, in  any  case  where  he  may  be 


entitled  to  do  so,  under  any  act  of 
parliament,  now,  or  hereafter  to  be  in 
force.  Bartholomew  v.  Carter  896 
17.  The  pleading  rules  of  H.  T.,  4 
Wm.  4,  do  not  interfere  with  the  effect, 
which,  previous  to  them,  was  given  to 
the  plea  of  the  general  issue,  when 
allowed  by  statute.  Rom  v.  CUflon 
and  Another  1033 

.  PLEA,  (IN  ABATEMENT.) 

Semble,  that  under  the  3  &  4  Wm. 
4,  c.  42,  s.  8,  the  affidavit  verifying  a 
plea  in  abatement  for  the  non-joinder 
of  a  party  as  co-defendant,  must  state 
his  actual  residence  at  the  time  of 
making  the  affidavit.  Wheatley  v. 
Qolney,  1019 

PLEA,  (ISSUABLE.) 

In  an  action  by  indorsee  against 
acceptor  of  a  bill  of  exchange,  a  plea 
that  the  drawer  had  been  twice  a 
bankrupt,  and  that  his  estate  had  not 
produced  ]5«.  in  the  pound,  under 
the  second  fiat,  is  an  issuable  plea. 
Mackay  v.  Wood,  278 

PLEA,  (SETTING  ASIDE.) 

To  an  action  by  payee  against 
makers  of  a  promissory  note,  the  de- 
fendants pleaded  that  there  was  no 
consideration  for  the  note,  and  that  it 
was  made  subject  to  the  condition  that 
the  defendants  should  not  be  called 
upon  to  pay  the  same  if  they  were 
not  able,  bnt  that  the  same  should  be  , 
renewed.  Upon  affidavit  that  the 
plea  was  false,  the  Court  allowed  the 
plaintiff  to  sign  judgment.  Midford 
V.  Finden  and  Another,  8 1 3 

PLEA,  (STRIKING  OUT.) 

A.  guaranteed  to  B.  the  payment 
of  a  sum  of  money  advanced  on  cer- 
tain shares  in  a  Company,  "  in  case 
the  shares  should  not  make  up  the 
sum  due."     In  an  action  on  the  gua* 


1100  PLEAS,  (SEVERAL.) 


POWER  OF  COURT. 


nntee,  the  declaration  alleged  that 
the  shares  were  of  no  value.  The 
defendant  by  his  plea,  traversed  that 
allegation  :  Held,  that  a  judge  at 
Chambers  rightly  struck  QUt  die  plea  as 
tendering  an  issue,  that  was  not  mate- 
rial to  the  question  in  dispute  between 
the  parties.    Murray  v.  Boucher^  537 

PLEAS,  (SEVERAL.) 

See  Intrusion. 
Plea,  1. 

1.  Pleas,  alleging  the  consideration 
of  a  debt  to  be  money  lent  for  the 
purposes  of  gaming ;  and  money  lost 
at  play  may  be  pleaded  to  the  same 
declaration,  without  the  imposttiou  of 
a  condition  that  different  matters  of 
defence,  shall  be  given  in  evidence 
under  them.     Temple  v.  Keily^      62 

2.  To  an  action  on  an  agreement 
to  deliver  etchings  of  certain  drawings 
to  be  supplied  by  the  plaintiff,  the  de- 
fendant sought  to  plead,  in  addition 
to  pleas  of  non  assumpsit,  that  the 
plaintiff  delivered  unfit  and  improper 
outlines  ;  that  the  defendant  was  pre- 
vented by  the  act  of  Grod,  from  com- 
pleting his  contract,  and  leave  and 
license ;  three  further  pleas,  namely, 
that  the  plaintiff  did  not  supply  the 
drawings ;  that  the  plaintiff  neglected 
to  supply  the  drawings  for  an  unrea- 
sonable time  after  the  making  of  the 
agreement,  and  thereby  prevented  the 
defendant  from  delivering  the  etchings 
within  the  specified  time;  and  that 
the  plaintiff  delivered  the  drawings, 
but  that  they  were  unfit  and  improper 
for  the  purpose :  The  Court  refused 
to  allow  these  three  pleas  to  be  pleaded, 
but  gave  the  defendant  leave  to  select 
one  from  among  thepi,  Griffiths  v. 
ItoberU,  674 

3.  Where  issues  on  special  pleas 
have  been  found  for  the  plaintiff,  the 
judge,  at  the  trial,  may  still,  under 
the  4  Anne,  c.  16,  s.  5,  certify,  that 
the  defendant  had  probable  ground 


for  pleading  such  pleas,  and,  under 
this  certificate,  the  Master  may,  not- 
.withstanding  the  rule,  H.  T.,  4  Wm. 
4,  s.  7,  allow  the  defendant  the  costs 
of  those  issues. 

Qtt^rre,  whether  such  a  certificate 
can  be  granted  except  at  the  time  of 
the  trial.     Fry  v.  Monckton,         967 

PONE  PER  VADIOS. 
See  Replevin,  3. 

POOR  LAW  UNION. 

See  Bastard,  4,  5. 

POSSESSION. 
See  Plea,  3. 

POSTMAN, 
See  Attoenbt  General. 

POSTPONING  TRIAL, 

Intelligence  having  been  received 
of  the  death  of  the  plaintiff  abroad, 
the  Court,  upon  the  application  of  the 
defendant,  granted  a  rule  for  post- 
poning the  trial,  until  the  Court,  or  m 
judge  should  direct  it  to  be  had«  the 
plaintiff's  attorney  admitting  that 
some  doubts  existed  as  to  whether  his 
client  was  still  alive  or  not.  Cheeur 
V.  Ridgwayf  67 

POUNDAGE. 
See  Sheriff,  2. 

POVERTY. 

See  Bailing  Felon. 

Security  for  Costs,  S. 

POWER. 
See  Arbitration,  9,  22. 

POWER  OF  COURT. 
Where  a  judgment  and  execution 


PROCHEIN  AMY. 


PUBLIC  DOCUMENt.    1101 


are  set  aside  for  irregularity,  the 
Coart  has  no  power  to  impose  the 
term  on  the  defendant,  that  he  shall 
bring  no  action.  Adkm  v.  Noble,  322 

PRESUMPTION. 

See  Plea,  8. 

Prohibition,  2. 

PRISONER. 

See  AUEKDMENT,  2. 

Declaration,  5. 

1 .  Where  a  defendant  who  has  been 
arrested  by  a  judge's  order,  pursuant  to 
I  &  2  Vict.  c.  110,  s.  3,  seeks  to  ob- 
tain his  discharge  pursuant  to  section  7, 
on  the  ground  of  a  substantial  ob- 
jection to  his  arrest,  he  is  not  bound 
to  apply  before  the  expiration  of  the 
time  for  putting  in  bail.  Walker  v. 
Lumh,  131 

2.  It  seems,  that  if  the  defendant 
gives  a  satisfactory  explanation  of  the 
facts  which  have  led  to  his  arrest,  the 
plaintiff  Ought,  in  answer  to  his  ap- 
plication for  discharge,  to  disprove 
that  explanation,  lb. 

PRIVILEGE  (FROM  ARREST.) 
See  Barrister. 

PROCHEIN  AMY, 

See  Security  for  Costs,  4. 

1.  The  wife  of  a  minor  having 
committed  adultery^  the  minor's  father 
procured  himself  to  be  appointed  pro- 
ehein  amy,  and  commenced  an  action 
for  criminal  conversation,  without  the 
knowledge  or  authority  of  his  son : 
Held,  that  he  was  entitled  to  do  so, 
and  that  a  judgment  in  that  action 
would  be  a  good  bar  to  any  proceed- 
ings for  the  same  cause  by  the  son, 
when  of  age.  Morgan^  (an  Infant  by 
his  next  Friend)  v.  Thome,  228 

2.  A  prochein  amy  is  a  guardian 
appointed  by  the  Court,  and  may  sue 


without  any  authority  from  the  minor. 

lb. 

PROHIBITION. 

1.  Where*the  matter  is  within  the 
jurisdiction  of  an  Ecclesiastical  Court, 
this  Court  will  not  interfere  by  pro- 
hibition, to  prevent  an  adjudication 
upon  it.  HaUock  v.  The  Masters  and 
Fellows  of  the  University  of  Cam' 
bridge,  583 

2.  The  grant  of  a  &culty  to  ap- 
propriate certain  parts  of  a  parish 
church  is  within  the  jurisdiction  of 
the  Ecclesiastical  Court ;  and  this 
Court  will  not  presume  that  that  ju- 
risdiction will  be  improperly  exer- 
cised, and,  therefore,  will  not  prohibit 
the  Ecclesiastical  Court  from  pro- 
ceeding to  judgment,  although  the 
faculty  prayed  for  is  larger  than  that 
Court  has  power  to  grant,  lb. 

PROMISSORY  NOTE. 

See  Judge's  Power,  2. 
Plea   setting   aside. 
Replication,  10. 

PUBLIC  DOCUMENT. 

At  the  trial  of  an  action  of  trespass 
in  which  the  question  raised  was  upon 
the  plaintiff's  title  to  an  estate,  upon 
which  the  trespass  was  alleged  to 
have  been  committed,  a  deed  was  pro- 
duced by  the  plaintiff  which  came  by 
surprise  upon  the  defendant,  who 
thereupon  submitted  to  a  verdict. 
The  defendant  having  obtained  a  rule 
nisi  for  a  new  trial  upon  the  ground 
of  surprise,  the  plaintiff  sought  to  pro- 
cure a  copy  of  the  deed,  said  to  be  in 
the  possession  of  the  defendant,  and 
which  it  was  supposed  might  vary  the 
title  set  up  on  the  deed  produced  by 
the  plaintiff  at  the  trial ;  but  it  was 
held  that  he  was  not  entitled  as  of 
right  to  demand  an  inspection  of  the 
deed ;  and  it  appearing  that  the  deed 
was  a  public  document,  the  contents 
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of  which  were  set  forth  on  the  face  of 
an  inquisition,  post  mortem,  filed  in 
the  Rolls  Chapel,  the  Court  refused 
to  compel  the  production  of  the  ori- 
ginal.    Wood  y.  Morewood,  669 

PUBLIC  OFFICER. 

See  Plea,  7* 

QUARTER  SESSIONS. 
See  Appeal,  (to  Quarter  Ses- 

SIONS). 

Appeal,  (hearing). 
Barrister. 
Bastard,  1. 

1 .  The  Court  will  not  issue  a  man- 
damus to  a  Court  of  Quarter  Sessions, 
commanding  them  to  grant  a  case, 
although  under  special  circumstances 
it  may  issue  such  a  mandamus,  com- 
manding the  sessions  to  state  a  case. 
Ex  parte  Jnhahitante  of  Jarvin,     120 

2.  The  Quarter  Sessions  have  no 
power  to  give  costs  against  an  ap- 
pellant under  15  Geo.  3,  c.  11,  s.  4. 
(The  Thames  and  Isis  Navigation 
Act.) 

Semble^  that  the  provision  does  not 
apply  to  the  respondents.  Regina  v. 
Justices  of  Oxfordshire,  189 

QUO  WARRANTO. 

1.  On  a  motion  for  a  quo  warranto, 
an  afiidavit,  stating  that  it  is  the  in- 
tention of  deponent,  in  case  the  Court 
should  order  the  information  to  be 
filed,  to  become  bon&  fide  the  relator* 
is  insufficient  under  Reg.  Gen.,  M.  T., 
3  Vict.,  which  requires  an  affidavit 
that  the  motion  is  made  at  the  in- 
stance of  deponent  as  relator.  Regina 
V.  Hedges,  493 

2.  After  a  rule  for  a  quo  warranto 
information  has  been  made  absolute, 
the  Court  will  change  the  relator,  on 
motion  on  his  behalf,  if  by  reason  of 
his  necessary  absence  from  England, 
in  the  conduct  of  his  own  private 
afiairs,  he  is  unable  to  enter  into  the 
recognizance  required  by  the  4  &  5 


W.  &  M.  c.  18.  8.  2.     Re^  v. 

Qua^le,  54» 

REPLICATION. 

See  Plea»  8. 

1.  To  an  action  by  indorsee  against 
acceptor  of  a  bill  of  exchange,  the  de- 
fendant pleaded.  1st,  that  the  drawer 
lent  to  the  defendant  certain  sums  of 
money  for  the  purpose  of  gaming, 
and  that  for  securing  payment  of  tbe 
same,  the  defendant  accepted  certain 
bills  of  exchange,  in  lieu  of  which  the 
bill  declared  on  was  given,  and  that 
the  plaintiff  had  notice  of  the  pre- 
mises. 2ndly,  a  similar  plea,  alleging 
that  the  drawer,  and  certain  persons, 
to  the  defendant  unknown,  won 
money  of  him,  by  gaming.  Held^ 
that  de  injurii  was  a  good  replicatioo. 
Humphreys  v.  O'Connell,  213 

2.  To  covenant  for  rent  against  the 
lessee  of  tolls  the  defendant  pleaded, 
that  before  the  rent  became  due«  the 
plaintiff  entered  upon  the  tolls,  and 
then  ejected,  expelled,  put  ont,  and 
removed  the  defendant  from  posses- 
sion thereof:  Replication,  that  plain- 
tiff did  not  enter,  eject,  expel,  &c. 

Held,  that  the  traverse  of  the  entry 
was  bad  on  special  demurrer.  Palmer 
and  Another  v.  Ooden  and  Others,  248 

3.  A  count  in  assumpsit  stated, 
that  the  plaintiff  made  his  Inll  of  ex- 
change, which  the  defendant  accepted, 
and  that  before  the  bill  became  doe, 
the  plaintiff  had  parted  with  the  pos- 
session thereof,  and  thereupon,  in 
oonsideration,  that  the  plaintiff  would 
again  procure  possession  of  the  bill, 
and  prevent  the  same  firom  being  pre- 
sented for  payment,  the  defendant 
would  remit  the  plaintiff  the  arooont 
(7282.  (jj.)  on  a  certain  day :  aver- 
ment of  performance  by  plainti^  and 
breach  by  defendant. 

Plea,  as  to  6092.  10#.  parcel  of  the 
said  sum  of  money  therein  mentioned, 
that  defendant  paid  to  plaintiff  700/., 
in  satisfaction  of  the  sum  of  609/.  lOs, 
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parcel  of  certain  monies  specified  in  a 
bill  of  exchange,  dated,  &c.,  which  is 
the  same  identical  bill  declared  on. 

Replication,  denying  that  the  bill 
mentioned  in  the  plea,  is  the  same 
identical  bill,  concluding  to  the  coun- 
try: Heldt  that  the  replication  was 
bad  on  special  demurrer. 

Semhle^  that  the  plea  was  also  bad 
for  not  allying  the  money  to  have 
been  paid,  in  satisfaction  of  damages. 
Wheeler  v.  Senior,  270 

4.  To  trover  by  the  assignees  of  a 
bankrupt,  the  defendant  pleaded  that 
before  the  bankruptcy,  he  lent  the 
bankrupt  a  sum  of  money,  upon  the 
deposit  of  the  goods  in  question. 

Replication,  that  it  was  corruptly, 
and  "  against  the  form  of  the  statute, 
&c.,"  agreed  between  the  defendant 
and  the  bankrupt,  that  the  latter 
should  pay  the  defendant  for  the  loan 
of  the  money  above  ten  per  cent. 
Held^  on  special  demurrer,  that  the 
averment  of  the  contract  being  against 
the  form  of  the  statute,  was  not  a 
sufficient  allegation  that  it  was  illegal, 
and  that  the  replication  was  bad,  for 
not  alleging  either  that  the  contract 
was  made  before  the  7  Wm.  4,  and  1 
Vict.  c.  80,  and  2  &  3  Vict.  c.  37, 
came  into  operation,  or  that  it  was 
excepted  from  the  provisions  of  those 
acts.  Turquand  and  Others,  Assig" 
neea  of  Vanderplank,  a  Bankrupt,  v. 
Moaedon,  282 

5.  De  injurift,  &c.,  may  be  replied 
in  an  action  of  debt  on  simple  con- 
tract, but  subject  to  the  rules  and 
exceptions  in  Crogate*s  case,  which 
govern  its  admissibility  in  actions  of 
tort.     Purehell  v.  Salter,  517 

6.  In  debt  for  goods  sold  and  de- 
livered, the  defendant  pleaded  that 
the  plaintiff  sold  and  delivered  the 
goods  by  one  M.,  his  agent;  that  M. 
as  such  agent,  and  with  plaintiff's 
consent,  sold  the  goods  in  his  own 
name,  as  the  true  owner;  that  the 
defendant  did  not  know,  and  had  not 
the  means  of  knowing  the  plaintiff  to 


be  the  owner,  and  bought  and  re- 
ceived the  goods  as  the  proper  goods 
of  M. ;  that  at  the  time  of  the  sale, 
M.  was,  and  is  indebted  to  the  de- 
fendant, in  a  sum  exceeding  the  debt 
and  damages,  and  that  the  defendant 
is  willing  to  set  off  the  monies  so  due 
from  M.  The  plaintiff  replied  de 
injuria,  &c. :  Held,  on  demurrer  to 
the  replication,  that  the  plea  was 
good,  as  a  plea  in  excuse,  and  that  de 
injuria,  &c.,  might  be  replied  to  it.  lb. 

7.  To  a  common  count  in  debt,  the 
defendant  pleaded  payment  into  Court, 
and  that  he  never  was  indebted  to  a 
greater  amount :  Replication,  that  he 
was  indebted  to  a  greater  amount : 
Held,  on  demurrer,  that  the  replica- 
tion was  bad,  for  not  stating  that  the 
defendant  '*  was  and  is  indebted,'* 
according  to  the  form  of  replication, 
provided  by  Reg.  Gen.,  T.  T.,  1 
Vict.     Faithful  v.  Achleg,  555 

8.  In  an  actbn  on  a  bill  of  ex- 
ehange,  alleged  in  the  declaration  to 
have  been  indorsed  by  M.  to  the 
plaintiff,  the  defendant  pleaded  that 
the  bill  was  drawn  and  accepted  with- 
out value,  and  that  there  never  was 
any  consideration  for  indorsing  the 
bill  by  any  of  the  parties,  nor  for  the 
indorsement  by  M.,  nor  for  M.  pay- 
ing the  amount ;  Replication,  that  the 
indorsement  by  M.  was  in  blank,  and 
that  R.  who  appeared  to  be,  and 
plaintiff  believed  to  be,  the  lawful 
holder  of  the  bill,  indorsed  the  same 
to  plaintiff,  for  value,  to  wit,  8tc. 
Special  demurrer,  for  want  of  stating 
consideration  for  the  drawing  or  ac- 
cepting of  the  bill,  and  for  departure 
as  to  the  allegation  of  the  indorse- 
ment to  the  plaintiff:  Heidi  that  the 
replication  was  good,  as  the  plaintiff, 
against  whom  there  was  no  allegation 
of  fraud,  sufficiently  set  up  his  own 
title  by  alleging  an  indorsement  to 
him  for  value  by  a  person  whom  he 
believed  to  be  the  lawful  holder  of 
the  bill.     Arhourn  v.  Anderson ^   505 

9.  To  assumpsit  by  indorsee  against 
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acceptor  of  a  bill  of  exchange,  the 
defendant  pleaded  that  he  by  D.,  his 
agent  duly  authorized  in  that  behalf, 
paid  to  the  plaintiff,  and  the  plaintiff 
then  accepted  and  received  of  D.,  as 
such  agent,  a  sum,  in  satis&ction  and 
discharge  of  the  cause  of  action  :  Re- 
plication, that  the  defendant,  by  the 
said  D.,  his  agent,  did  not  pay  to  the 
plaintiff,  nor  did  the  plaintiff  accept 
or  receive  of  D.,  as  such  agent,  the 
said  sum  in  satisfaction,  &c.  Held, 
good  on  special  demurrer*  Benmson 
V.  ThelwaU,  7^9 

10.  To  an  action  by  indorsee 
against  drawer  of  a  bill  of  exchange, 
the  defendant  pleaded  that  after  the 
indorsement  to  the  plaintiff,  and  be- 
fore the  commencement  of  the  suit, 
the  plaintiff  indorsed  the  bill  to  certain 
persons,  whose  names  are  to  the  de- 
fendant unknown,  and  who,  from  the 
time  of  such  indorsement,  until,  and 
at,  and  after  the  time  when  the  bill 
became  due,  and  when  the  action  was 
commenced,  were  the  holders  thereof: 
Replication,  that  the  said  persons  in 
the  plea  mentioned,  were  not,  when 
the  action  commenced,  the  holders  of 
the  bill,  modo  et  form&. 

Heldt  on  special  demurrer,  that  the 
replication  was  good,  though  the  more 
scientific  mode  of  replying  to  such  a 
plea  would  have  been  **  that  the  plain- 
tiff, at  the  time  of  action  brought, 
was  the  holder  of  the  bill,  absque 
hoc,  that  the  persons  mentioned  in 
the  plea  were,  at  that  time,  the  holders 
thereof." 

Semble,  that  the  plea  would  be  bad 
on  special  demurrer,  as  being  an  argu- 
mentative denial  that  the  plaintiff  was 
the  holder  of  the  bill  at  the  time  of 
action  brought.  Fraser  (Public  Of- 
ficer, 4*c.)  V.  Welsh  and  Others,  754 
11.  To  an  action  by  payee  against 
maker  of  a  promissory  note  for  15^. 
9<.  4<{.  payable  on  demand ;  the  de- 
fendant pleaded  as  to  3^.,  parcel,  &c. 
a  set-off  at  the  time  of  demand.  And 
as  to  12/.  9<.  4<l.  residae,  &c.,  a 


tender  of  that  sum,  at  tbe  time  of 
demand.  Replication  to  the  first 
plea  denied  the  set-off,  at  the  time  oi 
the  commencement  of  the  suit ;  as  to 
the  second  plea,  that  before  the 
making  of  the  tender,  the  aom  of  15/. 
9s,  Ad,,  including  the  said  sum  of 
\2l,  9s,  Aid,  was  due  upon  the  note, 
which  sum  the  plaintiff  demanded, 
but  the  defendant  refused  to  pay  the 
same,  and  that  no  set-off  or  other 
just  cause  existed  for  the  non-pay- 
ment. Held,  that  the  replication  was 
good.     CotUm  V.  Godwin,  76S 

12.  To  an  action  by  indorsee 
against  acceptor  of  a  bill  of  exchange, 
the  defendant  pleaded,  that  after  the 
indorsement  to  the  plaintiff,  and  be- 
fore the  commencement  of  the  auit, 
the  plaintiff  indorsed  the  bill  to  W., 
who,  from  thence,  until,  and  at  and 
after  the  commencement  of  the  suit, 
was,  and  still  is,  the  indorsee  and 
holder  thereof.  Replication  de  in- 
jurii :  Held,  that  the  plea  was  not  in 
excuse  but  in  denial  of  the  breach  in 
the  declaration,  and,  consequently,  de 
injuria  was  not  the  proper  replication. 
Schild  V.  Ki^in,  B03 

RAILWAY, 

A  mandamus  to  a  Railway  Com- 
pany, commanding  them  to  summon 
a  jury  to  assess  compensation  to  a 
claimant  will  not  be  granted,  where  it 
appears  that  the  works  calculated  to 
damnify  the  claimant,  are  still  bona 
fide  proceeding,  although  the  appli- 
cant also  claims  for  land  taken  by  the 
Company,  and  considerable  delay  has 
taken  place  since  the  commencement 
of  the  works.     Ex  parte  Purkee^  614 

RATE. 
See  Plba,  5. 

REASONABLE  TIME. 
See  Judge's  Cextificate,  9. 


RENDER. 


REPLEVIN. 
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RECEIPT. 
See  Temdee. 

RECOVERY. 

Where  the  deed  to  lead  the  uses  is 
sufficient  to  cover  all  the  lands  in- 
tended to  he  passed,  an  application  to 
amend  the  recovery,  by  inserting  the 
name  of  a  parish  under  the  3  &  4 
Wm.  4,  c.  74,  s.  8,  Fines  and  Re- 
coveries Act,  is  unnecessary.  Re 
Watkifu,  58 

REGISTRAR  OF  BIRTHS. 

The  6  &  7  Wm.  4,  c.  86,  which 
directs  that  a  register  of  all  births, 
&c.,  shall  be  kept,  does  not  give  the 
Court  any  power  to  interfere,  by 
mandamus,  to  correct  a  false  entry  on 
the  register.  In  re  The  Registrar  of 
Births,  ^c,  at  Brixton,  927 

RELEASE. 
See  Secueity  foe  Costs,  1. 

RELATION. 

Where  a  mortgagee  died  on  the 
20th  of  April,  interlocutory  judgment 
having  been  signed  on  the  17th,  in 
Easter  Term,  the  Court  refused  to 
grant  a  rule  for  referring  it  to  the 
Master  to  compute  principal  and  in- 
terest on  the  mortgage  deed,  the  ap- 
plication being  made  in  Trinity  Term. 
Pitt  v.  Parker,  1059 

RELATOR. 

See  Quo  Waeranto,  1,  2. 
Secueitt  foe  Costs,  2. 

RENDER. 

1.  Where  a  bond  is  given  pursa« 
ant  to  1  &  2  Vict.  c.  110,  §.  8,  a 
render  may  be  made  before  judgment, 
although  a  literal  construction  of  the 
words  of  the  condition  would  require 
a  render  afterwards.  SaiundereoH  and 
Oihen  ▼.  Parker,  495 


2.  An  affidavit  of  the  notice  of 
render  need  not  now  be  made  pursu- 
ant to  Reg.  Gen.,  1  Ann.  T.  T.   495 

3.  After  the  render,  if  the  plaintiff 
lodges  a  ca«  sa.  with  the  sheriff  against 
the  defendant,  it  is  irregular,  and  the 
Court  will  set  it  aside,  and  stay  pro- 
ceedings on  the  bond.  lb. 

RENT. 
See  Plea,  14. 

REMOVAL,  (OF  CAUSE). 
See  Declaeatiok,  5. 

REMOVAL,  (OF  PROCEED- 

INGS). 

See  Removal  of  Cause. 

A  local  Court  act  provided  that  no 
plaint,  order,  judgment,  or  proceeding 
therein,  should  be  removed  into  a 
superior  Court,  except  by  leave  of  a 
judge,  and  then  only  when  the  debt 
exceeded  51,  and  that  in  all  such 
cases,  it  should  be  lawful  for  a  judge 
to  stay  proceedings,  &c.,  and  conclud- 
ed with  a  proviso  that  Uie  enactments 
of  the  1  &  2  Vict.,  c.  110,  respecting 
the  removal  of  judgments  from  in- 
ferior Courts  to  the  Courts  at  West- 
minster, for  the  purposes  of  execution, 
should  be  applicable  to  the  local 
Court. 

Held,  that  a  judge  had  no  power  to 
remove  the  proceedings,  after  judg- 
ment, except  for  the  purpose  of  having 
execution  issued  on  them.  Fox  v. 
Fe(U,  798 

REMOVAL. 

See  Appeal,  (to  Quaeter  Sessions). 

REPLEVIN. 

See  Sheriff,  5. 

1.  If  a  defendant,  in  replevin,  ob- 
tains judgment  of  non  pros,  for  a 
return,  and  a  certain  amount  for  costSt 


1106  RESTITUTION,  (WRIT  OF).  RULE.  (SERVICE  OF). 


the  judgment  is  not  final,  until  taxa* 
tion  ;  but  would  be  final  if  it  had  been 
for  a  return  only.     fVrighi  ▼.  Leuri$, 

183 

2.  In  such  a  ease,  the  defendant,  in 
order  to  obtain  his  costs,  should  assess 
them  before  a  jury,  as  consequential 
to  his  damages,  lb, 

8.  If  a  writ  of  pone  per  radios,  be 
made  returnable  in  Vacation,  instead 
of  Term,  although  by  mistake,  the 
Court  will  set  it  aside,  lb, 

4.  Where  a  replevin  bond  was  ta- 
ken in  a  penalty,  greater  than  the 
amount  of  goode  distrained,  and  with 
a  clause  in  Uie  condition  to  indemnify 
the  sheriff  for  granting  the  replevin, 
and  it  appeared  that  the  bond  had  been 
executed  in  September,  and  assigned 
in  February,  but  no  application  to  set 
it  aside  was  made  till  Easter  Term, 
the  Court  refused  to  set  it  aside  on 
those  grounds,  but  intimated  that  it 
was  objectionable  that  the  bond  should 
be  taken  in  such  an  amount,  and  that 
the  frequent  practice  so  to  do,  and  the 
delay  were  the  only  causes  for  not  in- 
terfering to  set  it  aside. 

The  terms  on  which  the  Court  will 
stay  proceedings  on  a  replevin^bond 
at  the  instance  of  the  sureties  are  the 
payment  of  the  appraised  value  of  the 
goods,  if  that  is  less  than  the  amount 
of  rent  due,  the  double  costs,  and  the 
costs  of  the  application.  Miera  v. 
Loekwoodt  975 

REQUESTS,  (COURT  OF). 
See  Court  of  Requbsts. 

RESTITUTION,  (WRIT  OF). 

Where  a  defendant  in  ejectment, 
having  been  put  out  of  possession  by 
the  sheriff,  and  possession  given  to  the 
lessor  of  the  plaintiff,  afterwards,  on 
the  same  day,  forcibly  resumed  pos- 
session of  the  pvemises,  the  Court  or- 
dered a  writ  of  restitution  to  issue 
within  a  week,  the  defendant  payiag 


the  costs  of  the  application   for  the 
writ.     Doe  d.  Piicher  v«  Roe^      971 

RETROSPECTIVE  STATUTE, 
See  Bankrupt,  1. 

REVOKING,  (SUBMISSION). 
See  Aebitratiok,  3,  11. 

RIGHT  OF  ACTION. 
See  Declaration,  3. 

In  a  contract  for  the  sale  of  land,  it 
is  the  duty  of  the  vendee  to  prepare 
the  conveyance,  unless  there  is  an  ex- 
press stipulation  to  the  contrary; 
therefore,  in  an  action  against  him  for 
non-payment  of  the  purchase-money, 
the  declaration  need  not  allege  a  ten- 
der or  offer  to  convey,  but  it  is  suffi- 
cient to  state  that  the  plaintiff  was 
ready  and  willing  to  convey. 

By  articles  of  agreement  far  the 
sale  of  certain  premises,  the  defendant 
covenanted  with  the  plaintiff,  and  vrith 
the  several  other  parties  beneficiaOy 
interested  in  the  premises.  Held^ 
that  their  interest  was  several,  and 
that  the  plaintiff  might  sue  alone. 
Pook  V.  HiU,  300 

RULE,  (SERVICE  OF). 

See  Articled  Clerk,  3. 
Service  (of  Rule). 

1 .  An  affidavit  of  service,  purauant 
to  Reg.  Gen.,  T.  T.,  3  Vict.,  is  suffi- 
cient, if  the  service  is  sworn  to  have 
been  effected  "  on  the  attorney  or 
agent  for  the  plaintiff  in  this  cause." 
Morris  v.  Bedward^  130 

2.  It  is  sufficient  to  serve  a  mle 
nisi  to  compute  on  "  a  feoude  in  the 
habk  of  reoeiviJig  meaaagea  for  the  d^ 
fendant  at  his  dwelling-houaa."  Bd- 
wearde  r.  Napier 9  177 

3.  In  an  action  against  sevcnl  de- 
fesdanta  on  a  bill  of  exdiange,  if  they 
let  judgment  go  by  defeiilt,  strvioe  ef 


SCOTCH  DECREE. 


SECURITY  FOR  COSTS.    1107 


a  rule  to  compute  on  one  is  sufficient. 
/I mold  V.  Evans,  219 

RULE,  (TO  COMPUTE). 

A  rnle  nisi  to  set  aside  an  interlo- 
cutory jndgment,  with  a  stay  of  pro- 
ceedings having  been  granted,  the 
Court  refused  to  make  a  rule  to  com- 
pute on  that  judgment  absolute. 
Anderson  v.  Southemj  994 

SCIRE  FACIAS. 
See  Flea,  7. 

1.  Where  a  notice  of  scire  &cias 
was  left  with  a  person  who  represent- 
ed herself  to  be  the  defendant's  house- 
keeper, and  who  stated  that  the  de- 
fendant was  somewhere  in  London, 
and  that  she  could  not  account  for  his 
absence,  except  that  he  was  avoiding 
legal  process,  the  Court  granted  a  rule 
to  sign  judgment  for  non-appearance. 
Dixon  V.  Thorold,  ^  827 

2.  Where  after  ten  years  had  elapsed 
from  signing  judgment  in  ejectment, 
execution  was  issued  without  reviving 
the  judgment  by  scire  facias,  the  Court 
held  the  want  of  a  scire  facias  to  be 
such  a  substantial  defect  as  that  delay 
from  the  30th  of  December  to  the  8th 
of  May  following,  in  appl3ring  to  set 
aside  the  execution  was  not  such 
laches  as  to  deprive  the  tenant  of  his 
right  to  succeed  in  the  application. 
Such  an  application  may  be  made  by 
the  tenant  in  possession  who  has  been 
served  with  the  declaration,  but  has 
not  appeared,  judgment  having  been 
signed  again  ^  the  casual  ejector ;  but 
costs  cannot  be  awarded  against  the 
lessor  of  the  plaintiff,  without  consent. 
GoodtHie  d.  MurreU  v.  BudUtle,  1009 

SCOTCH  DECREE. 

To  an  action  of  assumpsit,  brought 
upon  a  decree  obtained  in  the  Court 
of  Session,  in  Soodand,  the  defendant 
j^caded,  tiiat  he  was  not,  at  the  time 


of  the  commencement  of  the  suit  in 
that  Court,  or  at  any  time  during  the 
proceedings  therein,  in  Scotland,  or  at 
any  place  within  the  jurisdiction  of 
that  Court,  nor  was  he,  at  any  time, 
before  the  pronouncing  of  the  decree, 
in  any  manner,  according  to  the  course 
and  practice  of  the  said  Court,  notified, 
nor  did  he  know  of  the  proceedings, 
so  that  he  might,  by  himself,  his  proc- 
tor, attorney  or  agent,  a|^ar,  or 
plead,  or  in  any  way  defend  himself  in 
the  action,  nor  did  he  appear  in  or  to 
any  of  the  proceedings,  whereby  the 
decree  was  contrary  to  natural  justice, 
and  wholly  inoperative  and  void 
against  the  defendant.  Held,  ill. 
Cowan  and  Another  v.  Braidwood,  20 

SCRIVENER. 
See  Bankrupt,  5. 

SECOND  APPLICATION  ON 
SAME  GROUND. 

If  a  party,  through  his  own  neglect, 
makes  an  application  to  the  Court  on 
insufficient  materials,  and  his  rule  is 
on  that  ground  discharged,  he  cannot 
afterwards  be  aUowed  to  supply  the 
deficiency,  and  to  renew  his  applica- 
tion. Regina  v.  The  Inhabitants  of 
Barton^  1021 

SECURITY  FOR  COSTS. 

See  Judgment,  (as  im  casb  of  a 
Nonsuit),  9. 

1 .  A  paf  ty  having  assigned  his  pro- 
perty for  the  benefit  of  his  creditors, 
to  certain  trustees,  and  afterwarde 
taken  the  benefit  of  the  Insolvent  Act, 
and  become  bankrupt;  in  an  action 
by  the  trustees,  in  his  name,  the  Court 
required  security  for  costs  to  be  given 
to  the  defendant,  but  refused  to  allow 
him  to  plead  a  release,  which  the 
bankrupt  was  willing  to  give.  El- 
UoU  V  Kendrick,  195 

^  The  Court  will  net  eompd  a  re- 
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lator  in  a  mandamus,  to  gire  security 
for  costs,  he  being  interested  in  the 
matter  in  question,  on  the  ground  of 
his  poTerty,  or  that  other  persons  have 
induced  him  to  apply  for  the  writ. 
Regina  v.  The  Mayor  and  Corporation 
of  Mahnesburtff  859 

3.  The  poverty  of  a  plaintiff  is  no 
reason  for  requiring  security  for  costs. 
Ro8s  V.  JacqveSf  737 

4.  Where  in  an  action,  by  an  in- 
fant, a  person,  (not  the  fother,)  was 
appointed  prochein  amy,  who,  it  after- 
wards appeared  was  an  uncertificated 
bankrupt,  the  Court  stayed  the  pro- 
ceedings until  he  should  give  security 
for  costs,  or  another  prochein  amy 
should  be  appointed.  WaUon  v. 
Frazer,  741 

5.  The  Court  refused  to  compel  a 
plaintiff,  who  was  a  private  in  the 
East  India  Company's  Service  in  In- 
dia, to  give  security  for  costs,  although 
it  was  sworn* to  be  the  custom  of  the 
company,  to  make  their  soldiers  enlist 
for  life,  and  not  to  allow  them  to  re- 
turn to  England,  unless  discharged. 
Garwood  v.  Bradbum^  1031 

6.  The  death  of  the  lessor  of  the 
plaintiff  in  ejectment,  taking  place 
after  verdict,  and  pending  a  rule  for  a 
new  trial  does  not  furnish  a  ground  for 
the  Court  staying  the  procee<Hng8,  or 
calling  on  the  plaintiff  for  security  for 
costs,  if  the  interest  claimed  by  him 
was  more  than  an  estate  for  life.  Doe 
d.  Coiens  v.  Cozens^  1040 

SERVICE. 
See  Articled  Clerk,  1,  2,  4. 

SERVICE  (OF  DECLARATION). 

Where  a  defendant  is  served  per- 
sonally with  a  writ  of  summons  at  his 
place  of  business,  and  he  does  not 
make  any  mention  of  a  place  of  resi* 
dence,  different  from  his  place  of  busi- 
ness, the  plaintiff  may  serve  notice  of 
declaration  there  afterwards.  Hoare 
and  Othere  v.  Rolnnaony  533 


SHERIFF. 

SERVICE  (OF  RULE). 

1 .  Service  of  a  rule  to  compute  on 
the  shopman  of  the  person  in  whose 
house  the  defendant  resides,  is  insuf- 
ficient.    James  y.  fVeetdaie,  104 

2.  Service  of  a  rule  to  compute  on 
a  female  who  is  sworn  to  be  part  of 
the  defendant's  femily,  and  who  pro- 
mises to  give  the  copy  rule  to  the  de- 
fendant, is  sufficient.  tVeedom  v. 
LipnuMf  111 


SERVICE,  (SPECIAL). 

See  Special  Service. 

SERVICE  (OF  WRIT). 
See  Summons,  2. 

SET-OFF. 

See  Costs,  (Intbrlocutort). 

Taxation,  5. 

■ 

SEVERAL,  (COUNTS). 
See  Discontinuance. 

SEVERAL  DEFENDANTS. 
See  Rule,  (Service  of),  3. 

SEVERAL  PLAINTIFFS. 
See  Small  Debtor,  4. 

SHERIFF. 

See  New  Trial,  1. 
Plea,  8. 

1.  Though  a  sheriff  is  put  to  extra 
trouble  and  expense  in  miJung  a  levy, 
he  cannot  claim  larger  fees  than  those 
allowed  by  the  table  of  fees,  finamed 
under  the  7  Wm.  4,  and  1  Vict.  c.  55. 
Shier  v.  Hainee.  221 

2.  A  sheriff  is  only  entitled  to 
poundage  upon  the  real  debt,  bonft 


SHERIFFS  RErURN. 


SMALL  DEBTOR.         1109 


fide  due,  therefore,  where  the  plaintiff 
took  a  debtor  in  execution,  by  virtue 
of  a  writ  of  ca.  sa.,  indorsed,  by  mis- 
take for  a  larger  sum  than  that  reaUy 
due,  and  the  mistake  in  the  indorse- 
ment was  afterwards  amended  by  a 
judge's  order.  Held,  that  the  sheriff's 
claim  to  poundage  must  be  regulated 
accordingly.  Eiaant  and  AnUher  t. 
Maners,  256 

3.  Sembie,  In  an  action  against  a 
sheriff  for  an  escape,  he  stands  in  the 
same  situation  as  the  original  defend- 
ant, and  may  reduce  his  liability  by 
any  equities  which  the  defendant 
would  have  had  against  the  plaintiff. 
Per  Ahinger,  C.  B.  Parke,  B.,  du- 
bitante,  Ih, 

4.  The  general  rule  is,  that  where 
a  plaintiff  appoints  a  special  bailiff,  he 
cannot  rule  the  sheriff  to  return  a 
writ  of  fi.  fii. :  but  where  such  a  rule 
has  been  obtained,  and  the  object  was 
to  procure  a  return  of  nulla  bona, 
with  a  yiew  to  sue  out  a  writ  of  ca.  sa., 
the  Court  discharged  a  rule  obtained 
on  the  part  of  the  sheriff  to  set  that 
rule  aside,  upon  payment  of  costs  by 
the  plaintiff,  the  plaintiff  also  under- 
taking not  to  bring  an  action.  Har^ 
dmg  V.  Holder,  659 

5.  Where  it  appeared  that  on  an 
execution  in  an  action  on  a  replevin- 
bond,  a  greater  sum  had  been  endorsed 
on  the  writ,  and  levied,  than  that  to 
which  the  plaintiff  was  entitled,  and 
that  amount  had  been  paid  over  to  the 
plaintiff,  the  Court  would  not,  at  the 
instance  of  the  sheriff,  or  a  second 
execution  creditor,  compel  the  plaintiff 
to  refund  the  overplus.  Bowser,  As- 
signee of  the  Sheriff  of  Carmarthen- 
shire  v.  Lloyd,  1029 

SHERIFFS  NOTES. 
See  Weit  op  Trial,  1. 

SHERIFF'S  RETURN. 

1.  If  the  sheriff  returns  that  the 
|uremises  of  the  defendant  are  so  barri- 
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caded,  that  he  is  unable  to  ascertain 
whether  the  defendant  has  goods 
within  the  bailiwick,  on  which  a  levy 
may  be  made,  it  is  a  bad  return,  as  he 
should  state  either  that  the  defendant 
has  goods,  or  that  he  has  none.  Munk 
V.  Cass,  332 

2.  It  is  a  BuflScient  return  of  a  she- 
riff to  a  writ  of  fi.  fa.,  that  he  has 
seised  goods  of  the  defendant  by  vir- 
tue of  several  previous  writs  of  fi.  fa., 
'*  according  to  their  priority."  Cham- 
bers V.  Coleman,  588 

3.  The  sheriff  must  state  some 
amount  as  the  value  of  the  goods 
seized,  but  the  omission  to  do  so,  is 
only  an  irregularity,  and  therefore, 
where  a  return  so  far  defective  was 
made  on  the  6th  of  March,  it  was  held 
too  late  on  the  24th  of  April  following, 
to  object  to  the  return  on  that  ground, 

lb. 

4.  Where  an  attachment  is  issued 
against  the  sheriff  for  not  returning  a 
writ  of  venditioni  exponas,  it  is  no 
objection  to  an  application  to  stay 
proceedings  under  the  attachment  on 
terms,  that  it  is  strictly  regular,  and 
the  sheriff  in  contempt,  and  although 
the  application  is  made  after  a  return 
to  the  fi.  fa.  in  which  the  value  of  the 
goods  seized  was  not  stated.  Regina 
V.  The  Sheriff  of  Herts,  in  a  cause 
of  Charles  Dod  v.  Thomas  Coleman, 

916 

SHORT-HAND  NOTES. 
See  Taxation,  1. 

SIGNATURE,  (OF  COUNSEL). 
See  Plba,  11. 

SMALL  DEBTOR. 

1 .  Service  on  one  of  two  plaintiffs, 
who  undertakes  to  accept  service  on 
behalf  of  both,  is  sufficient  to  entitle 
a  defendant  to  his  discharge,  under  48 
Geo.  3,  c.  123.  Faulkner  and  Ano^ 
ther  V.  Hosier,  138 
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SMUGGLING. 


SPECIAL  SERVICE. 


2.  Where  a'  defendant  vho  is  a 
marks- woman,  applies  for  her  dis- 
charge under  the  48  Geo.  S,c.  123,  it 
must  appear  in  the  jurat  to  her  aflSda- 
vit,  supporting  the  application,  that  it 
has  heen  marked  by  her.  Wilson  ▼. 
Blakey,  852 

8.  In  order  to  entitle  a  defendant 
to  the  benefit  of  the  48  Geo.  3,  c.  123, 
the  Small  Debtors'  Act,  he  must  re- 
main in  {ictual  custody  during  twelve 
successive  calendar  months ;  if  he  en- 
joys the  privilege  of  the  rules  during 
any  part  of  that  period,  he  is  disen- 
titled to  that  benefit.     Eiffe  v.  Jacob, 

345 

4.  Service  upon  one  of  several  plain- 
tiffs of  the  defendant's  intention  to  ap- 
ply for  his  discharge,  under  the  48 
Qeo.  3,  c.  123,  s.  1,  is  sufficient  for  a 
rule  absolute  in  the  first  instance. 
Harris  and  Another  v.  Turtle^       808 

5.  Where  on  an  application  to  dis- 
charge a  prisoner  out  of  custody  un- 
der the  provisions  of  the  48  Geo.  3, 
e.  123,  s.  1,  for  a  debt  exceeding  20/., 
the  prisoner  proposed  to  shew,  by  affi- 
davit, that  the  debt  had  been  reduced 
below  20/.  before  action  brought :  the 
Court  refused  to  entertain  the  motion 
on  that  ground.     Curtis  v.  Richards^ 

845 

SMUGGLING. 

A  proceeding  under  the  Smuggling 
Act,  the  4  &  5  Wm.  4,  c.  13,  is  a 
"  criminal  matter,"  and,  therefore,  a 
writ  of  habeas  corpus  to  bring  up  a 
defendant  who  has  been  committed 
under  that  act,  should  issue  from  the 
Crown  side  of  the  Court.  But  if  it  is 
issued  from  the  Plea  side,  the  objec- 
tion only  amounts  to  an  irregularity, 
which  is  waived,  if  the  solicitor  for  the 
Customs  appearing  before  a  judge  to 
oppose  the  defendant's  liberation,  does 
not  take  the  objection  previous  to  an 
order  for  the  defendant's  discharge 
being  made.     In  Re  EaUm^  207 


SOLDIER. 

See  Security  for  Costs,  5. 

SPECIAL  CASE. 

At  the  trial  of  a  cause,  a  veidiei 
was  ordered  to  be  entered  for  the 
plaintiffs,  subject  to  the  dacisbn  of 
the  Court,  upon  a  special  caae  to  be 
stated  between  the  parties.  Hie  de- 
fendant subsequently  became  bank- 
rupt, the  Court  refused,  upon  appli- 
cation, to  set  aside  the  yerdict,  and 
enter  a  verdict  for  the  defendant,  but 
directed  that  a  new  trial  might  be  had 
between  the  parties.  Caiiam  and 
Another  v.  Partridge,  629 

SPECIAL  JURY. 

1.  The  general  rule  is,  that  the 
party  who  obtains  an  order  for  m  spe- 
cial jury  must  use  the  utmost  diligence 
to  get  the  jury  ready,  by  the  time  fisr 
which  notice  of  trial  has  been  given, 
and  therefore,  if  the  defendant  obtains 
a  rule  for  a  special  jury,  the  non- 
attendance  of  the  plaintiff  at  ap- 
pointments requisite  in  procuring  a 
special  jury,  the  defendant  is  not  ne- 
cessarily excused  for  not  having  the 
jury  r^y  in  due  time.  Chmek  v. 
Harris,  68 

2.  If  a  defendant,  for  the  purpose 
of  delay,  obtains  a  rule  for  a  special 
jury,  the  Court  will  permit  him  to 
have  it  tried  by  such  a  jury,  bttt  will 
compel  him  to  try  it  in  its  order  pur* 
suant  to  the  notice  of  trial,  although 
on  a  day  when  the  usual  practice  is 
not  to  take  special  juries.  Busk  v. 
Pring  180 

SPECIAL  SERVICE. 
See  Summons,  1 . 

Semble,  that  the  Court  will  not 
grant  a  rule  permittbg  the  aorvioe  of 
notices  in  the  cause,  by  sticking  them 
up  in  the  Master's  office  in  reference 
to  more  than  the  immediate  notice 


STAMP. 


STAYING  PROCEEDINGS.  1111 


•ought  to  be  served.    Davies  v.  Jen- 
ner,  45 

STALE,  (AFFIDAVIT). 
See  Apfidavit,  3. 

STAMP. 
See  Arbitration,  5,  20. 

1 .  A  bond  dated  in  June,  was  con- 
ditioned for  payment  of  8,000/.  with 
inUrestt  at  5  per  cent.,  from  March 
preceding  :  Heldt  thata  ?/•  stamp  was 
sufficient.  Parker  and  Another  v. 
Smarts  211 

2.  An  agreement  for  the  sale  of  a 
public  house,  stated,  that  the  sale  was 
subject  to  the  covenants  set  forth  *'  in 
a  draft  of  a  lease  delivered  this  day." 
The  agreement  itself  contained  less 
than  1080  words:  Held,  that  the 
covenants  referred  to,  were  not  to  be 
taken  into  account,  in  calculating  the 
amount  of  stamp  duty,  and  that,  there- 
fore, a  1/.  stamp  was  sufficient.  Snee* 
zum  V.  MarehaU,  267 

3.  By  an  indenture  of  apprentice- 
ship, the  apprentice  was  bound  to  serve 
his  Master  for  five  years  and  a  half; 
a  deed  of  assignment  transferred  the 
services  of  the  apprentice  to  a  new 
roaster  for  the  remainder  of  the  term 
of  five  years  and  a  half,  and  the  deed 
recited  that  instead  of  providing  the 
apprentice  with  certain  wages,  stipu- 
lated for  in  the  original  indenture,  the 
new  master  would  find  him  in  food, 
lodging,  and  washing,  for  the  remain- 
der of  the  said  term,  and  one  year 
more ;  the  deed  then  bound  the  ap- 
prentice to  his  new  master  for  that 
additional  term :  Held,  that  under 
the  provisions  of  the  Stamp  Act,  (55 
Geo.  3,  c.  184,)  the  deed  of  transfer 
was  liable  only  to  1/.  assignment 
stamp,  and  that  no  additional  duty 
was  payable  on  the  creadon  of  the 
new  term  of  service.     Morris  v.  Cox 

661 

4.  Where  an  attorney  tipplies  to  be 
struck  off  the  rolls  at  his  own  request. 


the  affidavit  supporting  the  applica- 
tion, must  be  stamped.  Ex  pare 
Waikine,  974 

STATUTE  (DESCRIPTION  OF). 

It  is  incorrect  to  plead  a  statute  as 
passed  in  the  first  and  second  years  of 
the  reign,  &c.,  but  the  statute  may  be 
stated  to  have  passed  in  a  session,  held 
in  the  first  and  second  years,  &c. 
Gibbe  V.  Pike  and  Another,  731 

STATUTE  (OF  LIMITATIONS.) 

The  exception  in  the  Statute  of 
Limitations,  (21  Jac.  1,  c.  16,  s.  3,) 
as  to  merchants*  accounts  does  not 
apply  to  an  action  of  indebitatus  as- 
sumpsit, but  only  to  the  action  of 
account,  or,  semble,  to  an  action  on 
the  case  for  not  accounting.  Inglies 
and  Another  v.  Haigh,  817 

STATUTE  (PLEA  BY). 
SeeVLEA,  1,  12»  16,  17. 

STAYING  PROCEEDINGS. 

See  Brighton  Court  of  Requests. 
Costs  of  the  Dat. 
Judgment  as  in  Case  of  a  NoK- 

SUIT,  3. 

Render,  3. 
Replication,  4. 
Security  (for  Costs),  6. 

1.  In  an  action  brought  to  recover 
the  sum  of  21,  Ss.  9d.,  for  goods 
sold  and  delivered,  which  was  tried 
before  the  sheriff,  the  plaintiff  sought 
to  prove  his  claim  by  evidence  of  an 
admission  made  by  the  defendant  at 
the  time  of  service  of  the  writ  of  sum- 
mons, that  he  owed  "  the  debt,"  but 
the  witness  declined  to  swear  that  the 
defendant  had  previously  read  the  in- 
dorsement on  the  writ,  so  as  to  render 
his  admission  applicable  to  the  sum 
claimed,  and  the  plaintiff  recovered 
only  Is,  damages  ;  the  Court,  under 
such  circumstances,  refused  to  make  a 

c  cc  c  2 


ni2        STET  PROCESSUS, 


SURPRISE. 


rule  absolute  ^to  stay  proooedings, 
upon  payment  of  1«.,  the  amount  of 
damages,  or  to  enter  final  judgment 
for  the  plaintiff  without  costs.  BaU 
chehr  V.  Dudley ^  S84 

2.  The  Court  will  not  stay  proceed- 
ings in  an  action,  although  it  is  dis- 
tinctly sworn  that  the  sum  claimed 
has  been  recovered  in  a  former  action 
between  the  same  parties,  and  that  the 
plaintiff  is  in  poor  circumstances,  and 
unable  to  pay  costs  if  he  fails.  Rou 
V.  Jacques,  737 

3.  Where  a  rule  was  obtained  for 
staying  proceedings  in  ejectment  until 
the  costs  of  former  actions  of  eject- 
ment, and  for  mesne  profits  were  paid 
on  the  ground  of  the  same  title  being 
again  in  dispute,  the  rule  will  be  dis- 
charged if  the  lessor  of  the  plaintiff 
swears  generally  that  his  claim  is  not 
founded  on  the  same  title. as  was  pre- 
viously litigated,  although  he  does  not 
state  under  what  title  he  does  claim. 
Doe  d.  Bailey  and  Another  v.  Bennett 
and  Wife,  1012 

STAY  OF  PROCEEDINGS. 

The  defendant  having  on  the  19th  of 
November,  delivered  a  demurrer  to 
a  declaration,  wrongly  entitled,  the 
plaintiff,  on  the  20Ui,  signed  judg- 
ment for  want  of  a  plea.  On  the 
2 1  St,  the  defendant  obtained  a  sum- 
mons at  Chambers,  to  set  aside  the 
judgment,  and  on  the  same  day,  the 
plaintiff  obtained  a  rule  nisi  to  com- 
pute. Before  the  summons  was 
heard,  the  plaintiff  made  the  rule  to 
compute  absolute  :  Held,  that .  the 
summons  operated  as  a  stay  upon  the 
proceedings  of  the  plaintiff,  and  that 
the  rule  absolute  to  compute  must  be 
set  aside.     Trego  v.  Tatham,        379 

STET  PROCESSUS. 

See  Arbitration,  14. 

Judgment  as  in  case  of  a  Non- 
suit, I. 


STREET. 

See  Judicial  Notice. 

STRIKING  OUT  PLEA. 
See  Plea,  (Striking  out.) 

SUBMISSION,  (REVOKING.) 

See  ARBfTRATION,  3. 

SUBPOENA. 

See  Attachment,  1,  S. 
Witness,  5,  6. 

SUGGESTION. 

See  Costs,  3. 

County  Court. 

SUMMONS. 

See  Aftidavit,  2. 
Distringas,  11. 
Irreoularitt,  1. 
Waiver,  1. 

1.  Where  a  defendant's  place  of 
abode  cannot  be  found,  alchoogfa 
letters  left  at  his  uncle's  house  for 
the  defendant,  are  answered  by  him, 
the  Court  will  not  allow  service  of  a 
writ  of  summons  at  the  uncle's  to  be 
good  service.     Saiwhury  v.    Thmf^ 

ISS 

2.  Where  the  copy  of  a  writ  of 
summons  was  indorsed  '*  This  writ 
was  issued  by  A.  B.,  of,  &c,  attorney 
for  the  said "  without  mention- 
ing whom,  the  Court  set  aside  die 
copy  and  service  for  irregularity. 
Ward  V.  Lloyd  and  Another^        213 

SUPERSEDEAS. 
See  Error. 

SURPLUSAGE. 

See  Plea,  14. 

SURPRISE. 
1.  Where  a  verdict  is  for  a  sum 


TAXATION. 


TAXATION. 
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leas  than  20^.,  unless  practice  or  fraud 
on  the  part  of  the  plaintiff  is  shewn, 
the  Court  will  not  disturb  the  verdict 
on  the  ground  of  surprise.  Bransdon 
V.  Didsbwry,  199 

2.  On  the  trial  of  acaase,  the  plain- 
tiff, an  attorney,  to  support  a  claim 
for  work  done  by  him  in  preparing 
accounts  to  be  laid  before  the  Legacy 
Duty  Office,  by  the  defendant,  as 
executor,  subpoenaed  a  clerk  in  the 
Legacy  Duty  Office  to  produce  the 
accounts,  bearing  the  defendant's  sig- 
nature. The  derk  did  not  produce 
them,  as  no  application  with  that 
view  had  been  maide  to  the  comptrol- 
ler :  Held,  that  there  was  no  surprise, 
and  the  Court  refused  to  set  aside  a 
nonsuit  which  had  been  entered. 
AmUn  V.  Evaiu,  408 

TAXES. 
See  Warrant. 

TAXATION. 

See  Attorney,  (Bill  of),  1,  4. 
Costs,  Intbrlocutort. 
Plka.  8. 

1.  The  following  rule  was  promul- 
gated upon  the  discussion  of  a  rule 
nisi  in  this  Court :— "  It  is  ordered 
that  the  plaintiffs  should  be  at  liberty 
to  proceed  to  the  trial  of  this  cause, 
on  payment,  by  the  said  plaintiffs,  to 
the  defendants,  of  the  costs  of  the  day 
of  the  20th  of  February,  1886,  and  on 
payment  by  the  plaintiffs  to  the  de- 
fendants of  the  costs  of,  and  occa- 
sioned by  the    applications    to   this 
Court :"  Held,  that  in  taxing  the  costs, 
the  Master,  under  the  head  of  costs 
of  the  day,  correctly  refused  to  allow 
the  coste  attending  the  summoning  a 
special  jury,  and  of  an  application  to 
the  Court  by  the  defendant  to  post- 
pone the  trial,  and  that  under  the 
head  of  coste  of,  and  occasioned  by 
the  applications  to  the  Court,  he  pro- 
perly disallowed  costs  of  consultations 


antecedent  to  these  motions,  and  costs 
of  a  short'-hand  writer's  notes  of  dis- 
cussions in  the  Court  of  Chancery, 
upon  a  subject  connected  with  the 
suit,  and  upon  which  the  parties  were 
required  to  report  to  the  Court.  Mw* 
gan  v.  Miller  and  Another,  51 

2.  In  an  action  on  an  attorney's 
bill,  plea,  nunquam  indebitatus,  it  is 
competent  for  the  plantiff  to  shew  that 
a  greater  amount  is  due  to  him  than 
the  Master  allowed  on  taxation,  pur- 
suant to  an  order  for  changing  the 
attorney  in  the  course  of  the  cause,  in 
which  the  coste  were  incurred.  Beek 
V.  Clearer,  111 

3.  The  Court  of  Queen's  Bench  will 
not  direct  the  bill  of  an  attorney  for 
business  done  in  bankruptcy,  to  be 
taxed  by  ito  own  officer.  In  re  HaW' 
her,  18» 

4.  On  ^xation  of  coste,  if  doubt 
existe,  as  to  whether  a  witness  was 
material  axid  necessary,  and  the  Mas* 
ter  allows  the  charge  upon  the  certi*. 
licate  of  counsel  in  the  cause,  the 
Court  will  not  review  the  taxation. 
Marshall  v.  Parsons,  251 

5.  Where  an  action  is  brought 
against  an  attorney,  and  he  pleads  a 
set-off  of  his  bill  for  business  done  in 
Equity  only,  the  Court  will  not  direct 
his  bill  to  be  taxed.    SkUer  v.  Brookes, 

349 

6.  In  an  action  against  the  sheriff 
for  his  neglect  to  execute  a  writ,  when 
the  cause  was  called  on  for  trial,  the 
plaintiff  withdrew  the  record,  in  con- 
sequence of  the  absence  of  a  material 
witness.  At  the  texation  of  the  coste 
of  the  day,  the  Master  allowed  the 
coste  of  two  of  the  officers  of  the 
sheriff  to  whom  the  writ  had  been 
directed,  and  who  were  in  attendance 
to  give  evidence.  The  Court  refused 
to  grant  a  rule  to  review  the  taxation, 
on  the  ground  that  the  witnesses  were 
incompetent.       Curling  v.  Fitzgerald, 

394 

7.  Where  upon  the  texation  of  an 

attorney's  bill  of  costs,   between  at- 
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TITLE. 


VACATION. 


toiuey  and  client,  it  appeared  that 
charges  were  made  in  respect  of  buti- 
ncM  done,  and  disboraemenfai  made, 
daring  a  period  in  which  the  attorney, 
although  an  attorney  of  the  Queen's 
Bench,  was  not  qualified  to  practise 
in  the  Common  Pleas,  (the  charges 
having  arisen  before  the  statute  7 
Wm.  4.  and  1  Vict.,  c.  66)  and  those 
charges  were  struck  off;  the  Court 
held,  that  the  Master,  in  making  that 
reduction  was  right,  and  that  the  total 
amount  of  the  bill  being  thus  reduced 
by  more  than  one-sixth  by  such  tax- 
ation,  the  attorney  was  liable  to  pay 
the  costs  of  taxation.  Newton  ▼. 
HarUmd  and  Another ^  641 

8.  The  directions  to  taxing  officers 
authorising  them  to  allow  1/.  ISs.  for 
declaration,  &c.,  on  a  bill  of  exchange 
do  not  apply  where  more  than  one 
action  is  brought  on  the  same  bill,  but 
in  such  a  case,  the  declarations  must 
be  taxed  accordiug  to  their  length. 
Pkipps  y.  Field,  738 

TENDER. 

8ee  ATTACRlffBNT,    1. 

Carmbr. 

Though  a  party  tendering  money, 
demands  a  receipt  for  the  sum  ten- 
dered, if  no  objection  is  made  on  that 
account,  the  tender  is  good.  Richard- 
eon  y.  Jackeon,  715 

TERM. 
See  Arbitration,  8. 

TIME,  (CALCULATION  OF). 

See  Arbitration,  2. 

Attornbt,  (Bill  of).  3. 
Jurisdiction  or  Justices. 

TITLE. 
iSee  Plba,  3. 


TOLLS. 
See  RxrLtoATioN, 

TRAVERSE. 
See  Rrplicatiom.  10. 

TRAVERSE,  (AROUMRNTA- 
TIVE). 

See  Plba,  10. 

TRESPASS. 

See  Costs.  I. 
Plba,  8. 

TRIAL.  (POSTPONING). 
See  Postponing  Trial. 

TROVER. 
See  Rbpucation,  4. 

TRUSTEE. 
See  Dbposit  in  Libu  or  Bail,  4. 

TUBMAN. 
See  Attornbt-Gbnbral. 

UMPIRE. 
See  Arbitration,  21. 

UNIFORMITY,  (OF  PROCESS 

ACT.) 

See  Appbarancb, 

UNION  (POOR  LAW). 
See  Bastard,  4. 

USURY. 
See  Rbplication,  4. 

VACATION. 
See  Plba.  2. 

Rbplbvin,  3. 


VARIANCE. 


VARIANCE. 
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VARIANCE. 

See  Ambnomvnt,  3. 
Particulabs,  2,  3. 

1«  If  a  notice  of  a  declaration  varies, 
in  describing  the  form  of  action,  from 
the  writ,  the  defendant  may  move  to 
set  aside  the  declaration,  and  need  not 
confine  his  application  to  the  notice. 
Robinson  v.  Evringion^  107 

2.  The  plaintiff  declared  upon  a 
guarantee  by  the  defendant,  and  al- 
I^;ed  that  the  defendant  had  requested 
him  to  lend  to  one  R.  B.,  the  sum  of 
24/.,  and  that  in  consideration  of  the 
premises,  and  that  he  would  lend  and 
advance  the  further  sum  of  2/.  per 
week,  the  defendant  undertook  to  pay 
as  well,  the  said  sum  of  24/.,  and  the 
said  further  sum  of  2/.  per  week,  and 
"  such  other  sums  as  the  said  plaintiff 
should  so  lend  and  advance  to  the 
said  R.  B."  The  guarantee  proved 
in  evidence,  was  in  the  following 
terms  : — "  I  beg  that  you  will  con- 
tinue to  advance  the  sum  of  2/.  per 
week  to  R.  B.,  and  I  hereby  engage 
to  repay  to  you  all  moneys  you  may 
advance  to  him,  in  addition  to  the  24/. 
you  have  already  let  him  have  at  my 
request :"  Held^  that  there  was  a 
variance  between  the  record  and  the 
guarantee,  but  that  it  was  amendable 
under  the  provisions  of  the  statute, 
9  Geo.  4,  c.  15.     Smith  v.  Brandram^ 

430 

3.  The  plaintiff,  in  his  declaration, 
claimed  not  only  the  amount  which 
he  had  advanced  at  the  rate  of  2/.  per 
week,  but  the  further  sum  of  138/. 
The  defendant,  at  the  trial,  combated 
his  liability  to  pay  any  part  of  the 
whole  amount  alleged  to  be  due ; 
Heldf  that  he  was  prejudiced  by  the 
variance,  within  the  provisions  of  the 
3  &  4  Wm.  4,  c.  42,  s.  23,  only  so 
far  as  the  amount  of  138/.  went,  and 
that  as  to  any  part  of  his  defence, 
directed  against  that  claim,  he  was  en- 
titled to  his  costs.  lb. 


4.  The  plaintiff  declared  upon  an 
agreement,  by  which  the  defendant 
undertook  to  become  answerable  for 
certain  sums  of  money,  and  give  se- 
curity for  their  payment,  upon  the 
stay  of  proceedings  in  an  action  against 
himself;  and  that  proceedings  were 
stayed  by  an  order  of  a  judge.  The 
defendant  pleaded  that  the  order  of 
the  judge  directed  a  conditional  stay 
of  proceedings  only  ;  the  plaintiff  re- 
plied, taking  issue  upon  the  stay  of 
proceedings  :  Evidence  being  given 
of  Ihe  order  of  the  judge,  impos- 
ing a  condition  before  the  proceed- 
ings were  stayed :  Held^  that  the  de- 
fendant was  entitled  to  a  verdict. 
FUmer  v.  Bumbif,  44G 

5.  To  a  declaration  in  assumpsit 
for  an  attorney's  costs  in  an  action 
commenced  by  him  against  the  de- 
fendant, the  defendant  pleaded  that  he 
was  always  ready  and  willing  to  pay  a 
just  and  reasonable  sum  in  satis&ction 
of  the  demand,  and  that  before  the  com- 
mencement of  the  suit,  he  offered  to 
pay  such  just  and  reasonable  sum : 
It  was  proved  that  he  had  offered  to 
pay  the  costs  when  the  bill  was  taxed  : 
Held,  that  such  evidence  did  not  sup- 
port the  plea,  and  that  the  plaintiff 
was  entitled  to  a  verdict.  Jb. 

6.  The  declaration  stated  an  agree- 
ment, by  which,  "amongst  other 
things,"  the  plaintiff  undertook  to 
manage  a  factory  for  the  defendants, 
in  consideration  whereof  the  defend- 
ants promised  to  pay.  The  agree- 
ment, when  produced  at  the  trial,  was 
found  to  contain  stipulations  that  the 
plaintiff  would  give  his  whole  atten- 
tion to  the  defendant's  business,  aud 
would  not  convey  his  knowledge  with 
regard  to  the  intended  business  of  the 
factory  to  any  other .  person  :  Heldp 
that  there  was  no  variance  ;  but  that 
if  there  was,  the  declaration  was 
amendable  under  the  3  &  4  Wm.  4, 
c.  42,  s.  28.  Clark  v.  Morrell  and 
Others,  461 
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1116  VENUE,  (CHANGING). 

VENDOR  AND  PURCHASER 
SeePhZA,  10. 


VENUE. 

1 .  In  an  action  for  the  breach  of 
warranty  of  a  horse,  the  venae  was 
changed  by  the  defendant,  and  brought 
back  into  Middlesex,  upon  the  usual 
terms  of  giving  material  evidence  in 
that  county. 

Heldt  that  evidence  of  payment  for 
the  keep  of  the  horse  in  that  comity 
satisfied  the  undertaking.  Greenway 
V.  Tiichmarsh,  279 

2.  In  support  of  an  application  to 
enter  a  suggestion  to  try  a  cause  in 
Nottinghamshire  instead  of  Lincoln- 
shire, upon  the  ground  that  the  lessor 
of  the  plaintiff  could  not  have  a  fair 
and  impartial  trial  in  the  former 
county,  an  affidavit  was  produced,  al- 
leging that  two  attorneys,  whom  the 
lessor  of  the  plaintiff  had  successively 
employed  to  conduct  the  cause  had 
abandoned  his  interest,  the  one  on 
account  of  a  bribe  paid  to  him  by  the 
defendant,  the  other  on  account  of  an 
intimacy  which  existed  between  him 
and  the  defendant,  and  also  that  the 
defendant  was  a  person  of  large  pro- 
perty, and  possessing  great  influence 
in  the  county,  and  that  he  had  said 
that  he  would  '*do  as  he  liked  at 
Lincoln,"  more  especially  as  the  les- 
sor of  the  pluntiff  was  a  poor  man  : 
/f^M,  insufficient.  Doe ^tm,  Hickman 
V.  Hickman,  864 

3.  The  Crown  has  no  prerogatiTe 
right  in  an  information  of  Intrusion, 
to  lay  the  venue  in  any  county,  or  to 
issue  a  venire  fitcias  juratores  into  a 
different  county  from  that  in  which 
the  venue  is  laid.  The  Attorney^Ge- 
neral  v.  Lord  ChurehiU,  772 

VENUE,  (CHANGING). 
See  Vbnui. 


WARRANT. 

VIDELICET. 

The  day  on  which  it  was  aUegod 
the  plaintiff  was  ejected  by  the  de- 
fendant, and  that  when  posseaiion 
was  recovered  by  the  former,  are  not 
material  in  a  declaration  in  trespass 
for  mesne  profits,  although  they  are 
not  stated  under  a  videlicet.  Ive  v. 
Scoti  and  Another,  993 

WAIVER. 

See  NoTicB  to  Justicxs,  4. 

1.  A  writ  of  summons  was  sued 
out  in  the  month  of  May,  but  was  not 
served  upon  the  defendant  within  the 
four  months,  during  which  it  ran  un- 
der the  provisions  of  the  2  Wm.  4, 
c.  39.  In  the  following  month  of 
November,  the  defendant  called  at  the 
office  of  the  plaintiff's  attorney,  and 
then  consented  to  accept  service  of  a 
copy  of  the  writ,  in  order  to  avoid 
furUier  expense :  Heldt  a  waiver  of 
the  objection,  that  the  operation  of  the 
writ  had  ceased.     Coatee  v.  Sandy, 

331 

2.  In  the  month  of  November, 
1839,  one  of  two  defendants,  (hus- 
band and  wife)  applied  to  a  judge  at 
Chambers  for  leave  to  change  his  at- 
torney on  the  record,  on  the  ground 
that  certain  pleadings  of  the  co-de- 
fendant were  opposed  to  his  interests. 
The  application  was  refused,  but  an 
indemnity  was  ordered  to  be  given  to 
preserve  him  from  any  consequences 
of  his  name  being  used  in  the  cause. 
Various  proceedings  were  snbee- 
quently  taken  in  the  action,  but  in 
Hilary  Term,  1841,  an  application, 
similar  in  its  nature  to  that  at  Cham- 
bers, was  made  to  the  Court,  but  the 
decision  of  the  judge  at  Chambers 
having  being  so  long  acquiesced  in, 
was  held  to  be  conclusive.  Wynne  v. 
Wynne,  396 


WARRANT. 


ipprehen* 


WARRANT  OP  ATTORNEY. 
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sion  of  a  defaulter,  under  the  3  Greo, 
4,  c.  88,  s.  3,  was  issued  by  commis- 
sioners of  taxes  of  the  Cambridge  dis- 
trict, and  it  was  backed  by  justices  of 
Lancashire  and  Gloucestershire,  and 
on  a  return  to  a  habeas  corpus,  it  ap- 
peared that  the  defendant  was  in  cus- 
tody on  the  warrant  in  Cambridge 
gaol,  the  Court  refused  to  discharge 
him,  on  a  suggestion  that  he  had  been 
apprehended  at  Cheltenham,  being 
clearly  in  legal  custody  at  Cambridge. 
Ex  parte  SharpCf  513 

WARRANT  OF  ATTORNEY. 

1.  Since  the  rule  1  Reg.  Gren.,  H. 
T.,  2  Wm.  4,  8.  73,  a  rule  absolute, 
in  the  first  instance,  for  judgment 
on  a  warrant  of  attorney  more  than 
ten  years  old  cannot  be  granted,  al- 
though the  defendant,  shortly  before 
the  application,  has  acknowledged  the 
debt  to  be  due.  Nicholas  and  Othen 
V.  Merit,  101 

2.  On  moving  to  sign  judgment  on 
a  warrant  of  attorney,  it  is  not  a  suffi- 
cient excuse  for  not  producing  an  af- 
fidavit of  the  attesting  witness,  that 
an  application  to  a  person  acquainted 
with  the  witness's  address,  has  been 
unsuccesful  in  obtaining  it,  although 
the  handwriting  of  the  defendant,  and 
the  witness  to  the  warrant  of  attorney 
is  verified.     Cope  v  LeOf  1 02 

3.  What  is  sufficient  proof  that  a 
defendant  is  alive,  so  as  to  authorise 
the  signing  of  a  judgment  on  an  old 
warrant  of  attorney.  Ooodman  v. 
Trevanion,  328 

4.  A  warrant  of  attorney  given  by 
an  attorney  to  induce  a  party  to  stay 
proceedings  against  him  on  a  rule  for 
striking  him  off  the  roll,  is  illegal  and 
void,  and  the  Court  will  direct  it  to 
be  taken  off  the  file  and  cancelled. 
Kirwan  v.  Goodman,  330 

5.  The  Court  will,  under  special 
circumstances,  allow  a  rule  to  be  made 
absolute  on  an  old  warrant  of  attorney, 
where  the  service  has  been  effected  on 


the  landlady  of  the  house  in  which  the 
defendant  lodges.     Wortham  v.  Tnck, 

335 

6.  To  render  a  warrant  of  attorney 
void  as  against  the  assignees  of  a  bank- 
rupt, under  the  provisions  of  the  3 
Geo.  4,  c.  39,  ss.  1  &  2,  on  the 
ground  of  its  not  having  been  filed,  or 
judgment  signed  within  twenty-one 
days  of  the  date  of  its  execution,  it  is 
not  necessary  that  the  petitioning  cre- 
ditor's debt  shall  have  accrued  within 
the  same  twenty-one  days.  Everett 
and  Another,  Aesigneea  v.  WeUs,  424 

7.  A  warrant  of  attorney  to  con* 
fess  judgment  for  10002.  was  executed 
by  the  defendant,  and  an  attestation 
of  the  execution  was  subscribed  by  an 
attorney,  pursuant  to  stat.  1  &  2  Vict, 
c.  110,  s.  9.  An  alteration  was  after- 
wards made  by  consent,  in  the  sum, 
by  substituting  20002.,  and  the  de- 
fendant retraced  his  signature  with 
a  dry  pen,  and  re-delivered  the  in- 
strument. The  attorney,  who  was 
present,  wrote  his  initials  opposite 
to  the  alteration,  and  drew  a  dry 
pen  over  the  attestation,  and  over 
each  letter  of  his  own  signature: 
Heldf  that  the  warrant  of  attorney 
was  not  duly  attested  under  the 
9th  section  of  the  statute.  Bailey 
and  Another  v.  Bellamy  and  Others, 

507 

8.  Under  the  3  Geo.  4,  c.  39,  s.  1, 
which  requires  that  every  warrant  of 
attorney,  to  confess  judgment,  shall 
be  filed  "  within  twenty-one  days  after 
the  execution,"  a  warrant  executed  on 
the  9th  day  of  the  month,  may  be  filed 
on  the  30th.     WUliams  v.  Burgess, 

544 

9.  A  consent  to  a  judge's  order  for 
judgment  and  execution  is  not  within 
the  9th  section  of  the  1  &  2  Vict.  c. 
110,  and  therefore,  the  order  is  valid, 
though  neither  the  defendant  nor  his 
attorney  attended  before  the  judge. 
Braine  v.  Manson,  748 

10.  B.  being  indebted  to  C,  in  the 
sum  of  422.,  handed  over  to  him  a  bill 
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of  exchange,  drawn  by  one  P.  upon, 
and  accepted  by  himself  for  that 
amount ;  B.  subsequently  took  the 
benefit  of  the  Insolvent  Act,  7  Qeo. 
4,  c.  57,  and  was  discharged  from  his 
liability  upon  the  bill  of  exchange. 
P.,  in  the  meantime,  had  been  sued 
upon  the  bill,  by  C«,  and  had  been 
arrested  upon  judgment  obtained  in 
the  action;  B.,  upon  his  discharge, 
in  consideration  of  the  release  of  P. 
from  custody,  gave  a  wairant  of  at- 
torney to  C.  for  the  amount  of  the 
bUl,  and  also  for  the  costs  in  the  ac« 
tion  brought  by  him  against  P.,  and 
certain  costs  incurred  in  the  Insolvent 
Court,  in  opposing  his  own  discharge : 
Upon  application  to  set  aside  judg- 
ment and  execution  on  the  warrant  of 
attorney,  under  the  60  and  61  sects, 
of  the  Insolvent  Act :  Held^  that  the 
instrument  was  invalid,  as  to  the 
amount  of  the  original  debt,  but  that 
the  judgment  must  remain  in  force 
for  the  amount  of  costs,  which  formed 
its  new  consideration.  ColUns  v. 
Benton,  005 

11.  Where  a  trader,  having  con- 
tracted a  debt,  g^ve  a  warrant  of  at- 
torney to  secure  its  payment  specifi- 
cally, and  the  creditor  sought  to  en- 
force that  security  against  the  goods 
of  the  debtor,  in  respect  of  subse- 
quent advances  made  by  the  creditor, 
Uie  Court,  at  the  instance  of  the  as- 
signees, set  aside  the  proceedings  of 
the  creditor. 

The  Court  would  not,  on  the  affi- 
davit of  the  plaintiff,  that  he  under- 
stood that  the  warrant  of  attorney  was 
intended  to  cover  subsequent  ad- 
vances, extend  the  defeasance  to  those 
advances.     BeU  v.  Tidd,  949 

12.  Where  it  appeared  that  an  at- 
torney was  acting  both  for  plaintiff 
and  defendant  in  a  transaction  in  the 
course  of  which  a  warrant  of  attorney 
was  given,  and  that  instrument  was 
attested  by  a  clerk  of  the  attorney,  he 
being  also  an  admitted  attorney,  it 
was  held,  that  the  attestation  was  in- 


sufiicient  within  the  1  &  2  Vict.,  e. 
110,  s.  9.  DurnuU  V.  Blmrimi  and 
Caley,  1015 

13.  A  warrant  of  attorney  to  se- 
cure advances  of  money  made  by  a 
banking  company  to  a  particular  firm, 
was  executed  to  the  manager  of  the 
company,  appointed  under  the  7  €ko. 
4,  c.  46,  8.  9,  authorised  him,  "  his 
executors  or  administrators,'*  to  enter 
up  judgment.  His  administratrix, 
who  was  his  widow,  took  out  a  prero- 
gative administration  in  the  province 
of  Canterbury,  the  parties  who  had 
^ven  the  warruit  of  attorney  residkig 
within  the  province  of  York,  at  the 
time  of  her  husband's  death :  HM^ 
that  as  the  judgment  was  to  be  en- 
tered up  in  the  province  of  Canter- 
bury, the  prerogative  administiatioD 
in  that  province  was  sufilcient  to  as- 
thorise  her  to  enter  it  up. 

The  warrant  of  attorney  was  kss 
than  ten  years  old,  and,  therefore,  a 
rule  for  judgment  would,  pursuant  to 
1  Reg.  Gen.,  H.  T.,  2  Wm.  4,  s.  73, 
be  al^lttte  in  die  first  instance,  but 
the  Court  would  only  allow  a  rule 
nisi  under  the  partieulitf  drcamstanoes 
of  the  case.  Edwards,  Admimisiraifix 
of  Edwards  v.  Holiday  and  Othen, 

1023 

WARRANTY. 
See  Vbnub,  1. 

WITNESS. 
See  Taxation,  6. 

1.  Where  a  witness  has  been  caDed, 
and  afler  he  has  been  dismissed  by 
the  party  calling  him,  it  is  discovered, 
irom  private  infonnatbn,  that  the 
witness  is  incompetent,  from  intwest, 
and  the  party,  for  whom  he  appears, 
re-calls  him  merely  to  inquire  as  ta 
the  existence  of  his  interest,  the  ob- 
jection to  the  incompetentcy  will  not 
be  allowed  to  prevail.  FetUngkam  v. 
Sparrow,  141 

2.  In  an  action  at  the  suit  of  the 
Crown,  the  Court  has  no  power  to 
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issue  a  mandamus  for  the  examination 
of  witnesses  in  India.  Regina  v.  Wood, 

310 

3.  An  examination  of  a  witness, 
viva  voce,  before  the  Master,  under 
the  1  Wm,  4,  c.  22.  cannot  be  taken 
until  after  issue  joined.  MondeU  v. 
Steele,  812 

4.  It  is  no  ground  of  objection  to 
a  rule  for  examining  a  witness  viva 
voce,  before  the  Master,  pursuant  to 
1  Wm.  4,  c.  22,  8.  4,  that  it  is  sug- 
gested that  he  is  unwilling  to  submit 
to  cross-examination,  or  that  he  is  the 
son  of  the  party  applying,  if  he  ap- 
pears to  be  independent  of  his  father's 
influence.  Carruthers  v.  Graham  and 
Others,  947 

5.  In  a  subpoena  to  a  witness  to 
give  evidence  in  an  action  of  eject- 
ment, the  names  of  the  lessors  of  the 
plaintiif  should  be  introduced.  Doe 
d.  Clarke  and  Others  v.  Thomson,  948 

6.  If  the  original  writ  of  subpoena 
requires  the  witness  to  appear  on  the 
27th  of  May,  and  the  copy  served 
requires  him  to  appear  on  the  24th, 
an  attachment  for  disobedience  can- 
not be  obtained.  lb. 

WRIT  OF  TRIAL. 

See  County  Court. 
Nbw  Trial,  2,  4. 

1.  Motions  respecting  causes  tried 
by  writ  of  trial  must  be  made  on  affi- 
davit, verifying  the  judge's  notes,  as 
well  where  the  trial  took  place,  before 
the  judge  of  an  inferior  Court  of  Re- 
cord, as  before  the  sheriff.  Eden  v. 
Bretton,  254 


2.  The  first  count  of  the  declaration 
was,  for  not  using  premises  in  a  ten- 
ant-like manner  ;  the  second,  for  use 
and  occupation  ;  the  third,  on  an  ac- 
count stated.  The  damages  stated  in 
the  declaration  were  50Z.  The  writ 
of  summons  was  indorsed  for  17^., 
and  the  particulars  claimed  \bl,  for 
rent,  and  2L  damages  for  non-repair 
and  improper  use  of  premises.  A 
verdict  was  found  for  the  plaintiff. 
The  Court  set  aside  the  proceedings, 
on  the  ground  that  it  was  not  a  case 
within  the  meaning  of  the  3  &  4  Wm. 
4,  c.  42,  8.  1 7,  but  without  costs,  as 
the  defendant  might  have  objected  to 
the  order  being  made,  or  moved  to  set 
it  aside  when  made.  Roffey  v.  Shoo- 
bridge,  957 


YARMOUTH,    (CORPORATION 

OF). 

The  Corporation  of  Great  Yar- 
mouth has  no  claim  under  5  &  6  Wm. 
4,  c.  xLix.  (local)  to  compensation, 
pursuant  to  59  Geo.  3,  c.  54,  s.  9, 
and  1  &  2  Vict.  c.  113,  s.  27,  for  the 
diminution  of  duty  on  foreign  vessels, 
importing  and  exporting  commodities 
into  and  out  of  the  haven,  in  conse- 
quence of  commercial  conventions  be- 
tween England  and  Foreign  Powers, 
notwithstanding  the  general  language 
of  s.  128  of  the  Local  Act,  with  re- 
ference to  the  previous  provisions  of 
that  act.  Regina  v.  The  Corporation 
of  Trinity  House,  Deptford   Strond, 

565 
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